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Session  Cases S.  C. 
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P.  C.       .        .  .         Parish  Council. 
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THE  SCOTS  DIGEST 


1905  TO  1915 


ABUSE  OF  PROCESS 

See  Eeparation. 

Arrest,  1. 
Arrestments,  2. 
"  Black  List,"  3. 
Charge,  4. 

Debts  Eecovery  Action,  5. 
Decree,  3,  4  13,  14. 
Diligence,  4-7. 
Imprisonment,  1,  5. 
Interdict,  8-10. 
Petition,  11. 
Sequestration,  7,  12. 
Sheriff  Officer,  6,  13. 
Summary  Eemoving,  13,  14. 
Warrant,  7. 

1.  Arrest  —  Wrongful  Imprisonment  — 
Relevancy. — The  defender  sued  the  pur- 
suer in  the  Small  Debt  Court  for  delivery 
of  a  season  ticket  and  got  decree  therefor. 
The  pursuer  was  thereafter  charged  to 
implement  the  decree  under  pain  of  im- 
prisonment. Disregarding  the  charge,  he 
was  imprisoned,  and  thereafter  raised  the 
present  action  for  damages.  The  Lord 
Ordinary  dismissed  the  action  as  irrele- 
vant. Stewart  v.  M'Dougald,  1907  (0.  H.), 
14  S.  L.  T.  921. 

2.  Arrestment— Arrestment  on  Depend- 
ence—Malice and  Want  of  Probable  Cause. 

— In  an  action  of  damages  for  the  wrong- 
ous use  of  arrestments  on  the  dependence 
of  an  action,  it  must  be  shown  that  the 
defender  acted  maliciously  and  without 
probable  cause.  Kerr  v.  Malcolm,  1906 
(0.  H.),  14  S.  L.  T.  191. 

3.  Decree  in  Absence  for  Wrong  Sum- 
Decree  in  Breach  of  Agreement — "Black 
List."  —  Observed  by  Lord  Salvesen  :  "It 
seems  now  to  be  settled  that  to  take  a 
decree  against  a  debtor  in  breach  of  an 
agreement  not  to  do  so,  is  an  actionable 
wrong,  and  that  the  publication  of  the 
debtor's  name  in  a  'Black  List'  may  be 
one  of  the  natural  results  flowing  from 
such  a  decree  being  taken,  and   so   may 


enter  into  the  amount  of  damages  to  be 
awarded  "  {Gibson  &  Coy.  v.  Anderson  &  Coy., 
1897,  24  E.  556,  followed).  Gray  v.  Macintosh 
&  Coy.,  1906  (0.  H.),  14  S.  L.  T.  403. 

4.  Decree  on  Invalid  Citation— Process 
Contrasted    with    Diligence    ad    hoc.  — 

A  wrongful  use  of  diligence  differs  from 
a  mistake  in  process  in  that  it  founds  an 
action  for  damages  ipso  facto,  whereas  a 
mistake  of  process  will  found  an  action 
only  if  supported  by  averments  of  malice. 
M'Gregm-y.  MLaugUin,  1905,  8  F.  70;  43 
S.  L.  k  77;  13S.  L.  T.  548. 

5.  Diligence— Wrongful  Use  of— Decree 
ad  factum  prsestandum — Imprisonment. — 
A  defender  having  failed  to  implement  a 
charge  following  on  a  decree  ad  factum  prm- 
standum,  the  pursuer  obtained  a  warrant 
for  his  imprisonmeut  in  ordinary  course. 
In  an  action  of  damages  for  wrongous 
arrest  and  imprisonment,  held  that  the 
action  was  irrelevant,  the  imprisonment 
having  been  obtained  by  legal  warrant 
regularly  obtained  and  executed,  and  there 
being  no  relevant  averment  of  malice  or 
facts  from  which  malice  might  be  inferred. 
Rudman  v.  Jay  &  Coy.,  1908,  S.  C.  552; 
45  S.  L.  E.  411;  15  S.  L.  T.  853.  Cf. 
Stewart  v.  M'Dougall,  1908,  S.  C.  315;  45 
S.  L.  E.  244;  15  S.  L.  T.  662. 

6.  Diligence— Wrongful  Use— Decree  Set 
Aside  —  Protection  of  Small  Debt  Act, 
1837,  sees.  16,  30— Sheriff  Officer.— A  decree 
was  obtained  in  the  Small  Debt  Court, 
and  diligence  was  done  upon  it.  Then  the 
decree  was  set  aside  because  the  petition 
had  not  been  served  on  the  defender. 
Reld  (1)  that  the  pursuer  was  liable  in 
damages  for  the  wrongful  use  of  diligence ; 
but  (2)  the  sheriff  officer  was  not  (although 
he  had  originally  bungled  the  service  of  the 
petition),  because  the  decree  on  which  he 
proceeded  was  ex  facie  regular.  Clark  v. 
Beaitie  and  Others,  1909,  S.  C.  299;  46 
S.  L.  E.  214;  1909,  1  S.  L.  T.  28. 

7.  Diligence— Wrongous  Use— Sequestra- 
tion  for  Rent— Warrant  to  Carry  Back 
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ABUSE   OF  PEOCESS 


Furniture  —  Warrant  Obtained  without 
Notice. — In  proceedings  for  sequestration 
for  rent  a  landlord  obtained  a  warrant  to 
carry  back  furniture  which  had  been  re- 
moved by  his  tenant.  No  efifective  notice 
was  given  of  the  landlord's  intention  to 
apply  for  the  warrant ;  there  were  no  ex- 
ceptional circumstances ;  and  no  reasons 
were  assigned.  In  an  action  of  damages 
by  the  tenant  for  wrongous  use  of  dili- 
gence, held  that,  in  the  circumstances,  the 
warrant  was  obtained  periculo  petentis  and 
an  issue  allowed.  Jack  v.  Black,  1911,  S.  C 
691 ;  48  S.  L.  E.  331 ;  1911, 1  S.  L.  T.  124, 

8.  Interdict  —  Obtained  on  Wrong 
Grounds  —  Valid  Ground  subsequently 
Pleaded.— Interim  interdict  was  granted  on 
a  note  based  on  grounds  ultimately  held 
bad.'  But  the  complainers  had,  and  sub- 
sequently in  a  second  action,  founded  on 
good  grounds  on  which  they  interdicted 
the  respondents  from  doing  the  acts  com- 
plained of.  The  grounds  of  the  second 
action  were  narrower  than  those  on  which 
the  first  was  based.  Held  that  the  com- 
plainers were  liable  in  damages  for  the 
wrongful  first  interdict.  Clippens  Oil  Coy. 
V.  Edmbwgh  Water  Trust,  1906,  8  F.  731 ; 

43  S.  L.  E.  540 ;  13  S.  L.  T.  957,  985. 

9.  Interdict — Wrongful  Use — Defence  no 
Besulting  Loss. — A  school  board  irregularly 
dismissed  a  teacher  and  obtained  interim 
interdict  against  him,  which  was  subse- 
quently recalled  on  the  ground  of  the 
irregularity.  But  under  the  Education 
Act,  1872,  the  master  held  his  office  at  the 
pleasure  of  the  school  board,  and  by  the 
Act  of  1882  they  were  entitled  to  sum- 
marily suspend  him.  Accordingly  the 
interdict  had  done  nothing  to  him  that 
could  not  have  been  done  otherwise. 
Action  by  the  master  against  the  school 
board  for  damages  for  wrongful  use  of 
interdict  dismissed  as  irrelevant.  Aird  v. 
Tavlert  School  Board,  1907,  S.  C.  22,  305; 

44  S.  L.  E.  223 ;  1906  (0.  H.),  14  S.  L.  T. 
124,  387,  595. 

10.  Interdict— Wrongful  Use  of— Inter- 
dict not  Infringing  any  Legal  Eight— 
Kelevancy.— A  firm  of  timber  merchants 
brought  an  action  of  damages  for  wrongful 
use  of  interdict  against  a  tenant  who  had 
obtained  interdict  prohibiting  them  from 
erecting  a  saw-mill  on  certain  lands  which 
the  tenant  alleged  in  his  note  to  be  in- 
cluded in  subjects  let  to  him,  but  which 
the  pursuers  averred  were  not.  The  pur- 
suers, while  averring  that  the  tenant  had 


no  right  to  exclude  them  from  the  lands, 
did  not  aver  any  right  in  themselves  to 
enter  on  the  lands  or  to  erect  a  saw-mill 
thereon.  Held  (rev.  Ld.  Ormidale)  that  as 
the  pursuers  had  failed  to  disclose  the 
invasion  of  any  legal  right  resulting  in  a 
civil  wrong,  they  were  not  entitled  to 
damages  ;  and  action  dismissed  as  irrelevant. 
John  Macdonald,  Ltd.  v.  Lord  Blythswood, 
1914,  S.  C.  930;  51  S.  L.  E.  836;  1914,  2 
S.  L.  T.   150. 

11.  Petition — Winding   up— Company.— 

Averments  held  relevant  to  support  an 
action  by  a  company  against  shareholders 
who  had  maliciously  presented  an  applica- 
tion for  compulsory  winding  up.  The 
"  Seaspray "  Steamship  Coy.  Ltd.  v.  Tenant 
and  Another,  1908  (O.  H.),  15  S.  L.  T.  874. 

12.  Sequestration  for  Rent— Rent  Paid 
by  Cheg.ue. — On  term  day  a  tenant  sent 
his  landlord  a  cheque  for  his  rent.  The 
landlord  declined  to  accept  it,  and  the 
same  day  took  out  sequestration  for  rent 
and  executed  the  warrant.  Issue  allowed 
to  try  the  question  of  abuse  of  process. 
Gilmour  v.  Craig,  1908,  45  S.  L.  E.  362  ; 
15  S.  L.  T.  797. 

13.  Summary  Removing  —  Removal  of 
Effects  without  Intimation  —  Action  of 
Damages  against  Sheriff  Of&cer  —  Rele- 
vancy.— In  an  action  of  damages  by  a 
tenant  against  the  owner  of  a  property  for 
wrongous  removal  and  ejection,  and  against 
the  sheriff  officer  who  executed  the  decree 
as  instructed,  it  was  held  that  as  the  decree 
was  ex  facie  valid  and  regular,  and  there 
was  no  averment  of  knowledge  on  the  part 
of  the  sheriff  officer  that  it  was  defective 
and  irregular,  the  sheriff  officer  was  entitled 
to  assume  it  was  regular  and  in  the  appro- 
priate form,  and  action  dismissed  against 
him  as   irrelevant.     Beid  v.   Clark,   1914, 

1  S.  L.  T.  86.     [See  also  1914  (0.  H.), 

2  S.  L.  T.  86.] 

14.  Summary  Removing— Yearly  Tenant 
— Application  for  Removing  by  Person 
Ceased  to  be  Proprietor — Decree  in  Absence 
—  Reduction  —  Finality  —  Sheriff  Courts 
(Scotland)  Act,  1907,  sects.  37,  38,  First 
Schedule,  Rule  119.— Where  a  person  who 
was  a  yearly  tenant  of  business  premises 
was  ejected  by  a  summary  removing  under 
section  38  of  the  Sheriff  Courts  (Scotland) 
Act,  1907  (which  applies  to  lets  for  A 
shorter  period  than  a  year),  and  where 
the  application  for  removal  was  at  the 
instance  of  a  person  who  had  previously 
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sold  and  disponed  the  subjects  to  another, 
it  was  held  that  the  proceedings  were  not 
thereby  fmditus  null  and  void,  and  that  as 
it  was  open  to  the  tenant  to  plead  those 
irregularities  in  the  action  of  removing, 
they  were  not  grounds  for  reducing  the 
decree  in  absence,  which  was  final  and  not 
subject  to  review.  Beid  v.  Clark,  1914 
<0.  H.),  2  S.  L.  T.  86. 


ACCESS 

Eight  of,  to  Property,  see  Servitude. 
»  „  see    also    Pro- 

perty, voce  Access. 

Interference  with,  see  Compulsory 
Powers,  voce  Compensation. 


ACCOUNT 

Accounting,  see  (1)  Bank;  (2)  Con- 
tract, voce  Construction. 

Agent's,  see  Agency  I.  and  II. 

€laim  for,  by  Bankrupt  against 
Trustee,  see  Bankruptcy,  voce 
Trustee. 

Conclusion  for,  see  Process,  voce  Count 
and  Eeckoning. 

Liability  to  Account,  see  Jurisdic- 
tion, voce  Arrestment  to  Found  ; 
Trust,  voce  Trustee. 

Municipal,  see  Burgh,  voce  Accounts. 

Prescription  of,  see  Prescription,  voce 
Triennial. 


ACCOUNTANT  OF  COURT 

Eeport,  Competency  of  Eeclaiming 
Note  where  Proof  has  been 
Allowed  on  Objection  to  Eeport, 
see  Eeview,  voce  Eeclaiming  Note. 

Supervision  of  Judicial  Factor  by, 
see  Judicial  Factor. 

Supervision  of  Minor's  Curator  by, 
see  Parent  and  Child,  voce  Minor. 

Supervision  of  Trustees  by,  see 
Trust,  voce  (1)  Administration  ; 
(2)  Trustee  (Appointment). 


ACCRETION 

See  Succession. 

ACQUIESCENCE 

See  Personal  Bar. 


ACTIONABLE  WRONG 

See  Eeparation. 

ADEMPTION 

See  Succession. 

ADMINISTRATION  OF  JUSTICE 

See  (1)  Licensing  Laws,  voce  Adminis- 
tration. 
(2)  Slander,  voce  Privilege  (Judi- 
cial). 

Advocate,  1,  2. 

See  also  Justiciary,  voce  Procedure 
(Title  to  Plead). 
Contempt  of  Court,  3-5. 
Crime,  5,  6,  13. 
High  Court,  2,  5,  8. 
House  of  Lords,  1. 
Judge,  7-12. 
Jury  Trial,  5. 
Licensing  Appeal  Court,  10. 
Magistrate,  10,  13. 
Orders  of   Court,  Eefusal  to  Obey, 

14. 
Party,  Eefusal  to  Hear,  2. 

See  also  Justiciary,  voce  Procedure 
(Title  to  Plead). 

1.  Advocate--Peer— House  of  Lords.— 
An  advocate  being  a  peer  may  nevertheless 
act  as  counsel  at  the  bar  of  the  House  of 
Lords.  Kinross,  1905  (H.  L),  7  F.  138; 
43  S.  L.  E.  152;  13  S.  L.  T.  475.  j    ,i„.:,. 

2.  Advocate  —  Appeal  to  High  Court  — 
Partner  Claiming  to  Plead  on  Behalf  of 
Firm. — A  firm  of  law-agents  having  ap- 
pealed to  the  High  Court  against  a  con- 
viction of  a  statutory  offence,  one  of  the 
partners  claimed  to  plead  on  behalf  of  the 
firm.  The  Court  refused  to  hear  him,  and 
continued  the  case  to  allow  counsel  for  the 
appellants  to  be  instructed.  Macbeth  & 
Madagan  v.  Macmillan,  1914  (J.),  S.  C. 
165;  51  S.  L.  E.  676;  1914,  2  S.  L.  T. 
(J.)  30  ;  7  Adam  493. 

3.  Contempt  of  Court — Decree  ad  factum 
—Imprisonment— Warrant  to  Open  Lock- 
fast Places.— In  order  to  enforce  a  decree 
which  ordained  a  lady  to  deliver  up  a  policy 
of  insurance  which  she  retained,  the  Court 
granted  warrant  to  messengers-at-arms  to 
search  for,  recover,  and  take  possession  of 
the  policy,  and,  if  necessary  for  that  pur- 
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pose,  to  open  all  shut  and  lockfast  places. 
Ferguson's  Curator  Bonis,  1905,  7  F.  898; 
42  S.  L.  E.  689 ;  13  S.  L.  T.  222. 

4.  Contempt  of  Court  —  Publishing  Pen- 
dente lite  Comments  upon  Proceedings — 
Circular— Interdict  of  Circular— Expenses. 

—  While  a  note  of  suspension  against 
infringement  of  a  registered  design  was 
proceeding,  the  complainer  issued  circulars 
to  retail  dealers  warning  them  not  to  deal 
further  with  the  respondents.  The  respon- 
dents presented  a  note  of  suspension  to 
have  the  complainers  in  the  first  suspen- 
sion interdicted  from  sendingthese  circulars. 
Interim  interdict  was  granted  in  the  second 
suspension,  and  later  continued.  The  re- 
spondents in  the  first  suspension  were 
assoilzied,  and  in  the  second  suspension 
were  found  entitled  to  expenses.  The  St. 
Mwngo  Manufacturivg  Coy.  v.  Hutchison, 
Main  &  Coy.  Ltd.,  1908  (0.  H.),  15 
S.  L.  T.  893. 

5.  Contempt  of  Court  —  Newspaper  — 
Publication  of  Statements  Prejudicial  to 
Accused  Person  Awaiting  Trial. — Certain 
persons  were  arrested  on  a  charge  of  riot- 
ing in  connection  with  a  trade  strike. 
While  their  trial  was  pending  a  news- 
paper published  a  letter  which  criticised 
the  action  of  the  authorities  in  dealing 
with  the  strike  disturbances,  and  which 
stated  incidentally  that  a  number  of  men 
had  been  arrested.  The  accused  presented 
a  petition  craving  the  High  Court  to  pro- 
hibit the  newspaper  from  publishing  any 
statement  relative  to  the  acts  of  violence 
or  other  deeds  with  which  they  were 
charged,  or  anything  of  a  nature  pre- 
judicial to  their  case.  The  Court  refused 
the  petition.  Cowie  v.  George  Outram  & 
Coy.  Ltd.,  1912  (J.),  S.  C.  14;  49  S.  L.  R. 
454;  1912,  1  S.  L.  T.  248;  6  Adam,  556. 

6.  Criminal  Proceedings — Production  — 
Warrant  to  Keeper  of  Records  to  Deliver 
Document  to  Clerk  of  Justiciary. — On  the 
petition  of  the  Lord  Advocate,  setting  forth 
that  an  indictment  had  been  served  upon  a 
certain  person  charging  him  with  forging 
a  will,  the  Court  granted  warrant  to  the 
Keeper  of  the  Records  to  deliver  the  will 
in  question  to  the  Clerk  of  Justiciary  for 
the  purpose  of  being  used  in  the  ensuing 
criminal  proceedings.  Lood  Advocate,  Petr., 
1910,  S.  C.  728;  47  S.  L.  R.  671  :  1910 
1  S.  L.  T.  393. 

7.  Judge— Declinature— Business  Appro- 
priated by  Statute  to   Declining  Judge 


(Junior  Lord  Ordinary).— When  the  Junior 
Lord  Ordinary  tendered  a  declinature  on 
the  ground  that  he  had  previously  acted  as 
counsel  in  the  cause  (bankruptcy  proceed- 
ings), the  Lord  President  transferred  the 
caused  to  another  Lord  Ordinary.  While 
the  cause  was  still  pending  a  new  Junior 
Lord  Ordinary  was  appointed.  Held  that 
(1)  the  transfer  was  valid;  (2)  that  the 
cause  remained  with  the  Judge  to  whom 
it  had  been  transferred.  M'Cardle  v. 
M'Cardle's  Factor,  1906,  8  F.  419;  43 
S.  L.  R.  282  ;  13  S.  L.  T.  740. 

8.  Judge— Declinature— Criminal  Appeal 
—Judge  who  Presided  at  Trial  Sitting  a& 
Member  of  Court  of  Criminal  Appeal. — 
Opinion  per  Lord  Mackenzie  that  the  judge 
who  presided  at  the  trial  should  not  sit  as 
a  member  of  the  Court  of  Appeal.  Heron, 
V.  H.  M.  Advocate,  1914  (J.),  S.  C.  7 ;  51 
S.  L.  R.  47;  1913,  2  S.  L.  T.  (J.)  309; 
7  Adam,  246.  See  also  on  Duties  of 
CouET  OF  Criminal  Appeal,  Justiciary, 
voce  Procedure  (Appeal). 

9.  Judge— Declinature  — Personal  In- 
terest—Lord Ordinary  on  Bills. —  Where 
the  Lord  Ordinary  on  the  Bills  thought 
fit  to  decline  to  entertain,  as  judge,  cases 
in  which  he  had  been  engaged  as  counsel, 
he  reported  to  the  Court,  who  sustained  his 
declinature  and  remitted  to  another  Lord 
Ordinary.  Free  Church  of  Scotland  v.  M'Rae, 
1905,  7  F.  686;  42  S.  L.  E.  632;  13 
S.  L.  T.  77. 

10.  Judge^ — Disqualification — Irregularity 
— Absence  during  Part  of  Case — Vitiatioa 
— Licensing  Court. — Certain  members  of  a 
Licensing  Appeal  Court  who  had  not  heard 
part  of  the  evidence  led  in  a  case  took  part 
in  its  decision.  Held  that  the  decision  was 
thereby  vitiated,  and  that  it  could  not  be 
validated  by  deducting  the  votes  of  the 
disqualified  members.  Goodall  v.  Bilsland 
and  Others ;  Cassidy  v.  Bilsland  and  Otiiers, 
1909,  S.  C.  1152;  46  S.  L.  R.  555; 
1909,  1  S.  L.  T.  376. 

11.  Judge— Judge  of  Appeal— Duties- 
Questions  of  Fact  Submitted  to  Keview — 
Evidence— Opinion  of  Judge  who   Heard 

Witness. — Observations  per  curiam  as  to  the 
duty  of  a  Judge  of  Appeal  to  form  his  own 
opinion  upon  questions  of  fact  submitted  to 
review,  and  as  to  the  weight  to  be  attached 
to  the  opinion  of  the  Judge  of  first  instance 
who  saw  and  heard  the  witnesses.  Christie 
V.  Lyburn,  1913,  S.  C.  1077;  50  S.  L.  R. 
882;  1913,  2  S.  L.  T.  197. 
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12.  Judge— Removal  to  Inner  House 
pending  Trial.— A  Judge,  promoted  to  the 
Inner  House  while  in  course  of  hearing  a 
jury  trial,  may  go  on  and  finish  it.  Purves 
V.  Carswell,  1905,  8  F.  351 ;  43  S.  L.  R! 
266;  13  S.  L.  T.  708. 


13.  Magistrate— Sentence  Without  Option 
■where  Option  Provided  —  Burgh  Police 
(Scotland)  Act,  1892  (55  &  56  Vict.  c.  55), 
sees.  380  (10),  487,  501(6).— Where  a  woman 
was  sentenced  by  a  magistrate  to  imprison- 
ment without  the  option  of  a  fine  when  the 
statute  under  which  she  was  charged  pro- 
vided a  pecuniary  penalty,  held  in  an  action 
of  damages  by  her  against  the  magistrate 
that  the  action  was  not  incompetent  or 
irrelevant,  and  that  the  wrong  complained 
of  being  an  entirely  ultra  vires  act  of  the 
magistrate,  grossly  illegal  and  irregular,  it 
was  not  necessary  for  the  pursuer  to  prove 
malice.  M'Greadie  v.  Thomson,  1907,  S.  C. 
1176 ;  44  S.  L.  E.  783 ;  15  S.  L.  T.  216. 


14.  Orders  of  Court— Failure  to  Obtemper 
Order  of  Court— Defender  Ordained  to  Sub- 
scribe Disposition  and  Refusing  to  do  so. — 
Decree  was  pronounced  in  an  action  of 
division  and  sale  of  certain  heritable  pro- 
perty, and  the  defender  ordained  to  sub- 
scribe and  deliver  a  disposition  of  the 
subjects.  The  defender  having  refused  to 
sign  the  disposition,  the  Lord  Ordinary 
(Cullen)  authorised  the  Clerk  of  Court  to 
subscribe  the  disposition  on  his  behalf. 
Whyte  V.  fFhyte,  1913  (0.  H.),  2  S.  L.  T.  85. 


ADVERTISEMENT 

Adaptation  of  Tramvs^ay  Cars  to  Carry, 
see  Recompense. 

Betting,  see  Justiciary,  voce  Complaint. 

Of  Bankruptcy  Proceedings,  see  Bank- 
ruptcy, voce  Procedure. 

Of  Petitions,  see    Process,  voce  Peti- 
tions. 

Of    Sale    of    Security   Subjects,    see 
Right  in  Security,  voce  Heritable. 

Hoardings,  see  Bltigh,  voce  Police  Regu- 
lations. 
Order   to   Remove,  see  Dean    of 

Guild. 
Unlicensed,    see    Justiciary,    voce 

Statutory  Offence. 
Valuation  of,  see  Valuation  Acts, 
voce  Subjects. 

Inducing    Contract,    see    Error,    voce 
Essential. 


Misleading,    see    Trade    Marks    and 

Names. 
Slanderous,  see  Slander,  voce  Innuendo. 


ADVOCATE 

See  Administration  of  Justice. 
Fees  to,  see  Expenses. 


ADVOCATION 

Competency  of,  see  Review  (II.). 

AFFILIATION 

See  Parent  and  Child. 

AGENCY. 

I.  Law-Agent. 
II.  Principal  and  Agent. 

I.  LAW-AGENT. 

See  (1)  Expenses. 

(2)  Fraud  and  Misrepresentation. 

(3)  Trust. 

Account,  1-6,  12,  13. 

,,  Nob   treated    as   expenses    of 

liquidation,    see    Company, 
voce  Liquidation. 

Agent-Disburser,  see  voce  Expenses. 

Agreement  with  Unqualified  Agent, 
see  Contract,  voce  Subject-matter. 

Arrangement,  Deed  of,  by  Agent,  see 
Bankruptcy,  voce  Arrangement. 

auctor  in  rem  suam,  1. 

Bargain  with  Client,  7,  8. 

Business  Books,  14. 

„  See  also  Evidence,  voce 

Confidentiality. 

Certificate,  Unstamped,  see  Revenue, 
voce  Stamp. 

Citation  by  Enrolled  but  not  Practis- 
ing Agent,  see  Process,  voce  Law 
Agent. 

Company,  Agent  of,  5,  6,  12;  see  also 
Company,  voce  Liquidation. 

Confidential  Relationship,  see  Evi- 
dence, voce  Confidentiality. 

Double  Agency,  11,  22. 

Duties,  9-12.  See  also  Company,  voce 
Liquidation. 

Employment,  13-18. 

Ex  FACIE  Absolute  Disposition  to,  1 ; 
See  also  Right  in  Security,  voce 
Heritable. 
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Fraud,  see  wee  Fraud  and  Misrepre- 
sentation. 

Gratuitous  Services,  15,  16. 

Interest  on  Account,  3.  And  see  voce 
Interest. 

Lien,  see  Retention. 

Lodging  Prints,  see  Process,  voce 
Printing. 

Negligence,  19,  20. 

Poor,  Agent  for,  see  Poor's  Eoll. 

Professional  Earnings  of,  see  Bank- 
ruptcy, voce  Arrangement. 

Qualifications,  21. 

Eepresentations  by,  Inducing  Loan, 
see  Recompense. 

Responsibility,  22. 

Roll  of.  Removal  prom,  23. 

Set-off,  Claim  to,  by  Agent,  see  Com- 
pensation, voce  Set-off. 

Slanderous  Statements  to  or  by,  see 
Slander,  voce  Privilege. 

Title  to  Prosecute,  see  Justiciary, 
voce  Prosecutor. 

Title  to  Sue,  see  Title  to  Sue,  voce 
Law-Agent. 

Will  in  Favour  of,  see  Succession, 
voce  Will  (Reduction). 

1.  Account — Auctor  in  rem  suam— Ex 
facie  Absolute  Disposition  to  Law- Agent— 
Back-Letter  — Eight  of  Agent  to  Profes- 
sional Charges  in  Connection  with  Security 
Subjects. — Held  that  law-agents  to  whom 
certain  subjects  had  been  conveyed  ex  facie 
absolutely  but  really  in  security  were  en- 
titled in  an  accounting  to  debit  the  bor- 
rower with  their  business  charges  in  con- 
nection with  the  security  subjects.  Mare 
{Morton's  Tr.)  v.  Kirhhope  &  Gilmmjt/r,  1907 
(O.  H.),  15  S.  T.  L.  203.  Cf.  Bobertson 
Durham  v.  Constant,  1907  (0.  H.);  15  S.  L.  T. 
131  (and  see  Right  in  Security,  voce 
Heritable). 

2.  Account  — Employed  by  Trustees- 
Claim  against  Sequestrated  Trust  Estate 
for— Trustees  found  Personally  Liable  in 
Expenses  of  Litigation— Agent  not  En- 
titled to  Rank  on  Trust  Estate  for  Amount 
of  Account.— Where  trustees  were  found 
personally  liable  in  the  expenses  of  a  litiga- 
tion without  recourse  against  the  trust 
estate,  held  that  the  law-agent  whom  they 
had  employed  was  not  entitled  to  rank  on 
the  trust  estate  (subsequently  sequestrated) 
for  his  bill.  Ferme,  Ferme  &  Williamson  v. 
Stephensons'  Tr.,  1905,  7  F.  902 ;  42  S.  L.  R 
703;  13S.  L.  T.  236. 

3.  Account— Interest— Outlays  and  Pro- 
fessional Charges. — Certain  firms  of  law- 


agents  claimed  interest  on  professional 
charges  for  work  done  by  them  on  the 
employment  of  the  trustee  on  a  bankrupt 
estate.  The  Court  allowed  interest  at  5  per 
cent,  where  (1)  a  judicial  demand  for  pay- 
ment had  been  made ;  (2)  accounts,  includ- 
ing interest,  had  been  rendered  to  and 
passed  by  the  Commissioners ;  and  (3) 
intimation  had  been  given  to  the  trustee,, 
on  claiming  payment,  that  interest  also 
was  claimed — said  interest  to  run  from  the 
date  of  such  demand,  passing,  or  intimation 
respectively — but  refused  interest  where  no 
such  demand  or  intimation  had  been  made. 
It  was  conceded  that  interest  was  payable 
on  outlays  from  the  dates  on  which  they 
were  made  {Blair's  Trs.  v.  Payne,  1881, 
12  E.  104,  followed).  Somervell's  Tr.  v. 
Edinburgh  Life  Asswrance  Coy.,  1911,  S.  C. 
1069;  48  S.  L.  R.  879;  1911,  2  S.  L.  T. 
87. 


4.  Account— Joint  Employment — Provi- 
sional Order. — Circumstances -where  common 
law  liability  not  excluded  by  provision  for 
allocation  of  promotion  expenses  in  private 
Act  of  Parliament.  Campbell  v.  County  Coun- 
cil of  Ayr  and  Others,  1906,  14  S.  L.  T.  534. 

5.  Account — Table  of  Fees — Company 
Flotation. — (1)  The  table  of  fees  does  not 
apply  to  work  done  in  company  flotation ; 
(2)  the  agent  may  charge  against  the  seller 
^  per  cent,  for  negotiating  the  sale  of  a 
concern  to  a  company ;  (3)  also  a  commis- 
sion on  flotation :  but  (4)  not  at  the  same 
time  commission  on  flotation  and  the  pur- 
chaser's ^  per  cent,  commission  on  the  sale. 
Welsh  &  Forbes  v.  Johnston,  1906,  8  F.  453 ; 
43  S.  L.  E.  353;  13  S.  L.  T.  805. 

6.  Account— Transfer  of  Railway  Com- 
pany's Undertaking  —  Basis  for  Fixing 
Table  of  Fees.— A  railway  undertaking 
was  transferred  under  the  Act  of  Parlia- 
ment from  one  company  to  another.  The 
solicitors  of  the  transferring  company 
claimed  (1)  an  ad  valorem  fee  for  revising 
the  Amalgamation  Bill,  treating  it  as  a 
disposition  following  a  sale,  and  (2)  an  ad 
valorem  fee  for  agency  in  negotiating  a  sale. 
Held  (1)  that  the  revising  fee  was  rightly 
disallowed,  there  having  been  no  disposi- 
tion ;  but  (2)  that  a  commission  for  agency 
in  negotiating  the  sale  had  been  wrongly 
allowed,  there  having  been  no  negotiations 
for  a  sale  in  the  proper  sense  of  the  term, 
and  that  the  proper  basis  for  fixing  the 
remuneration  was  a  fee  for  trouble,  in  this 
case  £315.     Brownlie,  Watson  &  Beckett  v. 
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Caledonian  Ely.  Coy.,  1907,  S.  C.  617 ;  44 
S.  L.  E.  418 ;  14  S.  L.  T.  835. 

7.  Bargains  between  Agent  and  Client 
—Building  Speculations,  &c.— Fairness  of 
Bargains— Scrutiny.— The  relationship  of 
law-agent  and  client  does  not  cease  to 
exist  when  transactions  between  them 
cease  to  be  ordinary  law  business  trans- 
actions, and  accordingly  all  contracts 
between  an  agent  and  his  client  must  be 
strictly  scrutinised.  Circumstances  in  which 
held  that  certain  bargains  between  a  law- 
agent  and  his  client  relating  to  building 
speculations  and  transactions  of  purchase 
and  sale  were  fair  and  reasonable,  while 
other  transactions  of  the  nature  of  gifts 
or  involving  fraud  were  void  {Gillespie  & 
Sons  V.  Gardner,  1909,  S.  C.  1053,  followed). 
Aitken  v.  Campbell's  Trs.  and  Others,  1909, 
S.  C.  1217  J  46  S.  L.  E.  830;  1909,  2 
S.  L.  T.  58. 

8.  Bargain  between  Agent  and  Client- 
Fairness  of  Bargain— Validity.— A  firm, 
with  a  view  to  a  building  speculation, 
entered  into  a  bargain  with  their  law- 
agent  by  which  he  bought  for  his  clients 
certain  property,  advanced  the  price,  and 
took  the  title  in  his  own  name.  He  then, 
in  accordance  with  the  bargain,  reconveyed 
the  property  to  his  clients,  under  burden  of 
a  ground-annual  payable  to  him  at  twenty- 
five  years'  purchase,  calculated  upon  the 
price  advanced  and  on  certain  other  debts. 
New  tenements  were  built,  and  thereafter 
the  law-agent  sold  the  ground-annual  at 
thirty-one  years'  purchase.  He  was  then 
sued  by  his  clients  for  payment  of  the 
difference  between  twenty-five  and  thirty- 
one  years'  purchase.  Held  that  in  the 
circumstances  the  bargain  was  a  fair  one, 
and  'defender  assoilzied.  Observations  (per 
Lord  President)  upon  bargains  between 
law-agents  and  their  clients.  Gillespie  & 
Sons  V.  Gardner,  1909,  S.  C.  1053;  46 
S.  L.  E,  771 ;  1909,  2  S.  L.  T.  29. 

9.  Duty  to  Court— Change  of  Agency- 
Duty  of  Agent  Ceasing  to  Act  to  Furnish 
Opposite  Party  with  Former  Client's 
Address. — Where  an  agent  has  ceased  to 
act  for  a  party  to  a  cause,  it  is  his  duty 
to  furnish  the  opposite  party's  agent  with 
his  former  client's  address.  Gowans  v. 
Adam,  1908,  S.  C.  32;  45  S.  L.  E.  25; 
15  S.  L,  T.  408. 

10.  Duties— Court  of  Session  Action- 
Duty  of  Country  Agent  towards  (1)  the 
Client,  and  (2)  the  Edinburgh  Correspon- 
dents.— Observations  by  the  Lord  President 


thereon.     Bedfordshire  Loan  Coy.  v.  Russell, 
1909,  47  S.  L.  E.  116;  1909,  2  S.  L.  T.  481. 

11.  Duties  — Double  Agency  —  Sale  of 
Heritage  —  Law- Agent  Acting  for  both 
Seller  and  Purchaser  —  Duty  to  Obtain 
Unexceptionable  Title  for  Client. — A  law- 
agent  who  acted  for  both  seller  and  pur- 
chaser in  the  sale  of  a  heritable  estate 
undertook  to  obtain  a  clear  title  for  the 
purchaser  and  also  to  relieve  him  of  any 
casualty  that  might  be  due  to  the  superior 
at  the  date  of  entry.  At  the  date  of  the 
transaction  the  lands  were  in  non-entry, 
and  although  a  casualty  was  then  due  it 
was  not  exigible,  in  respect  that  the 
superior  was  not  then  infeft  in  the 
superiority.  Thirteen  year^  afterwards 
the  superior  claimed  a  casualty.  Held 
by  Lord  Ormidale  (Ordinary)  that  the 
trustees  of  the  law-agent  were  liable  to 
relieve  the  purchaser  of  the  amount  of 
the  casualty.  M'Cormachie  v.  Macqueen's 
Trs.,  1913  (0.  H.),  1  S.  L.  T.  41. 

12.  Duties  —  Duties  of  Law -Agent  in 
LicLuidation  —  Accounts.  —  Observations  by 
the  Court  thereon.  Reekie  v.  Liquidator  of 
Leith  and  East  Coast  Steam  Shipping  Coy. 
Ltd.,  1911,  S.  C.  808;  48  S.  L.  E.  622; 
1911,  1  S.  L.  T.  371. 

13.  Employment  —  Account  —  Special 
Agreement  —  "  Guaranteed  Costs  "  —  Con- 
struction.—A  law-agent  was  appointed  to 
act  for  a  branch  of  a  trade  union.  By  the 
terms  of  his  appointment  it  was,  inter  alia, 
provided — "We  guarantee  the  costs  in- 
curred by  you  in  the  event  of  your  fight- 
ing a  case  unsuccessfully."  Held  that  under 
the  guarantee  the  law-agent  was  entitled  to 
recover  (1)  his  business  account  as  well  as 
his  outlays,  and  (2)  the  Edinburgh  agents' 
account.  Mackendrick  v.  National  Union  of 
Dock  Labourers,  1911,  S.  C.  83 ;  48  S.  L.  E. 
17;  1910,  2S.  L.  T.  215. 

14.  Employment — Business  Books  and 
Papers— Whether  Business  Defender's  or 
Pursuer's. — The  pursuer,  a  law-agent  in 
Perth,  alleged  that  he  had,  under  an  arrange- 
ment with  the  defender,  who  was  a  bank 
agent  at  Aberfeldy,  carried  on  a  branch  of 
his  business  in  defender's  office,  and  shared 
the  profits  thereof  with  the  defender.  The 
arrangement  having  been  terminated,  he 
claimed  from  the  defender  delivery  of  the 
books  and  papers  of  the  business.  The 
defender  alleged  that  he  had  employed  the 
pursuer  as  his  agent  to  transact  the  business 
of  his  clients,  that  the  business  was  his,  and 
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that  the  books  and  papers  were  also  his. 
The  Lord  Ordinary,  after  a  proof,  field  that 
the  business  was  the  pursuer's,  and  ordained 
the  defender  to  deliver  to  him  the  business 
books  and  papers.  Campbell  v.  Munro,  1905 
(0.  H.),  13  S.  L.  T.  561. 

15.  Employment— Grratuitous  Services- 
Agreement — Proof. — In  an  action  by  a  firm 
of  law-agents  for  professional  remuneration 
the  defenders  averred  facts  and  circum- 
stances giving  rise  to  the  inference  that  no 
charge  was  to  be  made.  The  Lord  Ordin- 
ary (Skerrington)  allowed  the  defenders, 
before  answer,  an  unlimited  proof  of  these 
averments.  A.  (^  A.  Campbell  v.  Campbell's 
Exrs.,  1910,  47  S.  L.  E.  837;  1910,  2 
S.  L.  T.  240. 

16.  Employment— Gratuitous  Services- 
Agreement  not  to  Exact  Kemuneration— 
Whether  Law- Agent  entitled  to  Remunera- 
tion as  Secretary  where  no  Agreement. — 
A  law-agent  acted  as  secretary  and  treasurer 
of  the  managing  board  of  a  church  for  eleven 
years.  No  arrangement  was  made  as  to 
remuneration,  and  he  never  claimed  or 
received  any.  After  his  death  his  executors 
claimed  remuneration  at  the  rate  of  ten 
guineas  a  year.  Held  that  as  the  law- 
agent's  actings  showed  that  he  had  had  no 
intention  of  claiming  remuneration  for  his 
services,  his  executors'  claim  could  not  be 
sustained.  Mackersy's  Exrs.  v.  St.  Giles' 
Cathedral  Managing  Board,  1904, 12  S.  L.  T. 
391. 

17.  Employment  —  Scope  of  —  Common 
Agent — Part  Repayment  of  Principal  Sum 
in  a  Bond  to  Agent — Agent  not  Authorised 
to  Receive  it  on  Behalf  of  Bondholder. — 
A  debtor  repaid  part  of  his  loan  to  the  law- 
agent  of  the  bondholder.  The  agent  was 
not  authorised  by  the  bondholder  to  receive 
it,  and  embezzled  the  money.  Held  that 
the  debtor  was  liable  to  the  bondholder 
in  the  full  amount  of  the  loan.  Feden  v. 
Graham,  1907  (0.  H.),  15  S.  L.  T.  143. 

18.  Employment  —  Scope  of— Power  to 
Settle  Action — Compromise  of  Action  con- 
taining Bargain  Affecting  Heritage.— ifeZt^ 

(1)  that  an  agent  who  is  authorised  to  com- 
promise an  action  without  special  instruc- 
tions as  to  expenses  is  also  entitled  to 
include  the  expenses  in  the  compromise ; 

(2)  that  probative  documents  are  not  neces- 
sary to  instruct  the  compromise  of  a  suit 
affecting  heritage.  Twbat  v.  Torbat's  Trs. 
and  Others,  1907  (O.  H.),  14  S.  L.  T. 
830. 


19.  Negligence— Breach  of  Duty— Failure 
to  Raise  Action  Timeously — Public  Author- 
ities Protection  Act,  1893  (56  &  57  Vict, 
c.  61),  sec.  1. — An  action  of  damages  for 
personal  injuries  against  a  municipal  cor- 
poration as  owners  of  a  tramway  system 
was  dismissed  on  the  ground  that  it  had 
not  been  timeously  raised  as  required  by 
the  Public  Authorities  Protection  Act,  1893. 
Thereafter,  the  pursuer  of  the  action  having 
become  bankrupt,  the  trustee  on  his  seques- 
trated estate  raised  an  action  of  damages 
for  professional  negligence  against  the  firm 
of  law -agents  who  acted  for  the  bank- 
rupt. The  Lord  Ordinary  (Skerrington) 
held  the  averments  of  negligence  relevant 
and  allowed  a  proof.  Simpson  v.  Kidstons, 
Watson,  TurrAull  &  Coy.,  1913  (0.  H.), 
1  S.  L.  T.  74. 

20.  Negligence  —  Transactions  between 
Agent  and  Client — Transactions  between 
Law-Agent  and  Wife  of  Client. — A  wife 
who  had  lost  her  fortune  through  making 
advances  to  and  assisting  her  husband's 
business,  raised  an  action  of  damages  against 
her  husband's  law-agent  (who  was  also  a 
bank  agent)  for  alleged  breach  of  duty  and 
for  repayment  of  gain  alleged  to  have  been 
improperly  made  by  him  out  of  his  trans- 
actions with  her.  Throughout  the  trans- 
actions the  wife  was  not  separately  advised. 
Circumstances  in  which  the  Court  (diss.  Ld. 
Johnston)  assoilzied  the  defender.  Dick  v. 
Alstmi,  1911,  S.  C.  1248 ;  48  S.  L.  E.  996; 
1911,  2  S.  L.  T.  250.  Affirmed  1913  (H.  L.), 
S.  C.  57  ;  50  S.  L.  E.  726 ;  1913,  2  S.  L.  T. 
43  {Bank  of  Mmtreal  v.  Stuart,  [1911]  A.  C. 
120,  discussed  and  distinguished). 

21.  Qualification  —  Pretending  to  be — 
Law- Agents  and  Notaries  Public  Act,  1891, 
sec.  2. — Held  that  a  bank  agent  did  not 
represent  himself  to  be  a  qualified  law 
agent  by  notifying  the  public  that  there 
would,  after  a  certain  date,  be  associated 
with  him  in  business,  under  a  firm  name, 
a  qualified  law-agent.  Rutherford  v.  Thyne, 
1907,  S.  C.  84 ;  44  S.  L.  E.  51 ;  14  S.  L.  T. 
412. 

22.  Responsibility  —  Double  Agency — 
Agent  Acting  as  Factor — Commission  — 
Secret. — A  solicitor  was  appointed  judicial 
factor  on  a  trust  estate.  He  lent  part  of 
the  factory  funds  on  heritable  security  to 
clients  of  his  firm,  and  the  firm  acted  in 
the  matter  and  received  the  usual  fees  from 
the  borrowers.  The  firm  also  did  certain 
work  for  the  guardians  of  the  beneficiaries 
and  for  the  beneficiaries  themselves  whea 
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of  age,  such  work  being  in  connection  with 
the  receipt  and  subsequent  employment  of 
the  respective  sums  of  income  paid  by  the 
factor  from  time  to  time  to  the  guardians 
or  the  beneficiaries,  and  the  preparation  of 
the  deeds  required  through  the  beneficiaries 
having  applied  for  an  advance  of  capital. 
Held  that  the  judicial  factor  was  not  bound 
to  account  to  the  factory  estate  for  the 
oommission  and  fees  received  or  charged 
by  his  firm  for  so  acting.  Sleigh  v.  Sleigh's 
Factor,  1908,  S.  C.  1112;  45  S.  L.  R.  826; 
16  S.  L.  T.  244. 

23.  Roll  of— Removal  from — Restoration 
of  Name  to. — A  law-agent  whose  name  had 
been  struck  ofi'  the  Eolls  applied  to  have  his 
najne  restored.  The  application  was  refused. 
Five  years  later,  there  being  no  change  of 
circumstances,  he  renewed  his  application. 
It  was  again  refused.  C.  D.  v.  Incorporated 
Society  of  Law-Agents,  1905,  7  F.  936 ;  42 
S.  L.  E.  751 :  13  S.  L.  T.  301. 


ii.  principal  and  agent. 

Accounts,  1,  19. 

Advances  by  Agent,  13. 

Architect,  2. 

Authority,  2-6. 

Commission,  7,  8. 

Confidential  Eelationship,  9. 

Contracts  by  Agent,  4-6,  14,  17,  18. 

See  also  Contract,  voce  Formation. 
Custom  oe  Trade,  2,  13. 
Discharge,  1,  10. 
Disclosed  Principal,  10,  11. 
Factor,  12. 

"Fitted  Accounts,"  1. 
Fraud  of  Agent,  15,  17. 

And  see  voce  Fraud  and  Misrepre- 
sentation. 
Holding  Out,  5. 
Indemnity  of  Agent,  13. 
Liability   of   Principal,    5,   6,   10,  11, 

13-15,  17. 
Manager,  4. 
Mandate,  5,  16. 
Negligence  of  Agent,  14,  20. 
Principal  or  Agent,  17,  18. 
Representations  by  Agent,  3,  17. 

See  also  Fraud  and  Misrepresenta- 
tion. 
Damages,  voce  Measure. 
Eesponsibility  of  Agent,  20. 
Shipbroker,  10. 
Traveller,  6. 

1.  Accounts  between  Agent  and  Principal 
—  Implied  Discharge  —  House  Factor  — 
^'Fitted  Accounts." — A  house  factor  ren- 


dered to  his  principal  half-yearly  statements 
showing  the  rents  received  and  disburse- 
ments made  for  properties  managed  by  him 
on  behalf  of  his  principal.  The  principal, 
on  receipt  of  the  balances  brought  out  in 
his  favour,  granted  discharges  to  the  factor 
of  all  claims  in  respect  of  the  rents.  At 
the  close  of  the  factory  an  assignee  of  the 
factor  sought  to  recover  from  the  principal 
certain  disbursements  which  he  averred  had 
been  made  in  connection  with  the  properties 
during  the  period  covered  by  the  statements, 
and  which  had  not  been  included  therein. 
The  Court  allowed  a  proof,  and  observed  that 
the  effect  of  the  doctrine  of  fitted  accounts 
was  not  to  exclude  inquiry  altogether,  but 
to  place  a  heavy  onus  on  the  pursuer  of 
showing  that  the  disbursements  sued  for 
had  not  in  fact  been  discharged.  Struthers 
V.  Smith,  1913,  S.  C.  1116;  50  S.  L.  E. 
919;  1913,  2S.  L.  T.  155. 

2.  Authority — Implied— Custom  of  Trade 
—Implied  Authority  of  Architect  to  Em- 
ploy Measurer. — There  is  no  custom  of 
trade  by  which  the  official  architect  of  a 
building  company,  which  has  not  approved 
of  plans  or  instructed  the  architect  to  pro- 
ceed with  a  particular  work,  has  implied 
authority  to  employ  a  measurer  {Black  v. 
Cornelius,  1870,  6  R.  581,  distinguished). 
Knox  &  Rohh  v.  Scottish  Garden  Suburb  Coy. 
Ltd.,  1913,  S.  C.  872;  50  S.  L.  R.  561; 
1913,  1  S.  L.  T.  401. 

3.  Authority— Limitation  of  Authority — 
Scope— Contract-Error  —  Representations 
by  Agent. — ^A  married  woman  who  con- 
tracted with  an  investment  company 
pleaded  that  she  did  so  under  essential 
error  induced  by  the  representations  of 
the  company's  agent.  A  condition  of  the 
contract  was  that  the  company  were  not 
to  be  bound  by  the  representations  of  their 
agents.  In  an  action  to  reduce  the  con- 
tract the  company  pleaded  this  condition. 
Held  that  the  pursuer  was  entitled  to  a 
proof  or  an  issue.  Opinions  reserved  as  to 
the  effect  of  the  limitation  of  the  agent's 
authority,  as  that  fell  to  be  construed  with 
reference  to  the  facts  of  the  case,  and  the 
scope  of  the  agent's  authority  was  one  of 
the  facts.  Laing  v.  Provident  Homes  Invest- 
ment Coy.,  1909,  S.  C.  812  ;  46  S.  L.  R.  616  ; 
1909,  1  S.  L.  T.  480. 

4.  Authority— Manager  or  Salesman- 
Contract  by  —  Authority  to  Bind  Em- 
ployer.— Circumstances  in  which  held  that 
a  firm  were  bound  by  a  contract  of  sale 
entered  into  by  their  manager  or  salesman 
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with  third  parties  upon  whom  no  duty  lay 
of  inquiring  into  the  manager's  authority 
to  act  for  the  firm.  Barry,  Osilere  &  Shepherd, 
Ltd.  V.  Edinburgh  Cork  Importing  Coy.,  1909, 
S.  C.  1113  ;  46  S.  L.  R.  751 ;  1909, 1  S.  L.  T. 
540. 

5.  Authority— Mandate— Holding  Out- 
Public  Representation  of  Party  as  Agent. 
— A.  &  Coy.,  a  firm  of  oil  merchants  in 
America,  by  advertisements  in  newspapers 
and  letters  addressed  to  a  number  of  pro- 
spective customers,  represented  M'N.  & 
Coy.,  a  firm  in  Glasgow,  to  be  the  exclusive 
agents  for  the  sale  of  their  products  in 
Great  Britain.  Held  that  in  a  question 
with  a  member  of  the  general  public,  A.  & 
Coy.  were  precluded  from  maintaining  that 
M'N.  &  Coy.  were  not  their  agents  in  the 
ordinary  meaning  of  the  term,  with  the 
ordinary  power  of  binding  the  principals. 
Thomas  Hayman  &  Sons  v.  I'he  American 
Cotton  Oil  Coy.  and  Others,  1907,  45  S.  L.  E. 
207 ;  15  S.  L.  T.  606. 

6.  Authority  —  Scope  of  —  Traveller  — 
Contract  by. — Circumstances  in  which  held 
(rev.  Ld.  Salvesen)  that  a  traveller  who  was 
in  possession  of  the  goods  of  his  employer 
for  the  purpose  of  sale  and  delivery  to 
customers  had  not  exceeded  the  presumed 
scope  of  his  authority,  so  far  as  customers 
were  concerned,  by  selling  for  cash.  Inter- 
national Sponge  Importers,  Ltd.  v.  JVatt  <& 
Sons,  1910,  2  S.  L.  T.  234.  Affirmed 
1911  (H.  L.),  S.  C.  1 ;  48  S.  L.  R.  515; 
1911,  1  S.  L.  T.  414.  See  Fraud  and 
Misrepresentation. 

7.  Commission— Commission  Agreed  to 
be  Paid  to  Agent  on  Finding  Purchaser  of 
Business— Purchaser  Found  by  Agent  Re- 
siles before  Completing  Purchase,  but  Intro- 
duces New  Purchaser  who  Buys  Business. 
— Circumstance's  in  which  held  that  the 
pursuer  was  the  primary  or  originating 
influence  which  brought  about  the  sale 
of  a  property,  although  the  actual  sale 
was  not  efiected  by  him ;  and  that  he  was 
accordingly  entitled  to  the  agreed-on  com- 
mission. Oihh  V.  Bennett,  1906  (0.  H.), 
14  S.  L.  T.  64. 

8.  Commission — Sale  of  Estate — Test  of 
Agent's  Right  to  Commission. — A  firm  of 
property  agents  were  instructed  by  F.  to 
sell  the  estate  of  B.,  and  they  furnished 
particulars  thereof  to  S.  Owing  to  the 
price  at  first  asked  no  sale  was  efiected, 
but,  later,  negotiations  were  reopened 
between  S.  and  the  firm,  when  S.  was 
again  supplied  with  full  information  as  to 


the  estate.  S.'s  name,  at  his  own  request, 
was  not  disclosed  to  F.,  the  seller.  Eventu- 
ally S.  advertised  for  estates  of  the  kind 
desired.  F.  himself  replied  to  the  adver- 
tisement, and  a  sale  of  the  estate  of  B.. 
was  efi'ected.  In  an  action  by  the  agents 
against  the  seller  for  commission,  held  that 
they  had  materially  contributed  to  the  sale 
and  were  entitled  to  commission,  and  decree 
granted  as  craved.  Walker,  Fraser  &  Steele 
V.  Fraser's  Trs.,  1910,  S.  C.  222  ;  47  S.  L.  E. 
187;  1909,  2  S.  L.  T.  453. 

9.  Confidential  Relationship  —  Duties 
Arising  therefrom— Using  Materials  Ac- 
auired  in  Course  of  Employment.  —  A 
skilled  person  who  was  instructed  by  pur- 
suer to  search  public  records  with  the 
object  of  making  excerpts  therefrom  for  a 
particular  purpose,  made  notes  from  which 
he  compiled  abstracts  which  he  supplied  to 
pursuer.  In  an  action  by  pursuer  to  have 
him  ordained  to  deliver  up  the  original 
notes  he  had  made,  and  further,  to  have 
him  interdicted  from  communicating  with- 
out permission  the  information  he  had 
acquired,  held  that  the  notes  were  the 
property  of  the  defender,  and  defender 
assoilzied.  As  the  conclusions  were  only 
applicable  to  the  event  of  its  being  held 
that  the  notes  were  pursuer's  property,  the 
Lord  Ordinary  found  it  unnecessary  to 
decide  to  what  extent  the  defender  was 
entitled  to  make  use  of  the  notes,  assum- 
ing that  they  were  his  property.  Earl  of 
Crawford  v.  Patm,  1910  (O.  H.),  1  S.  L.  T. 
423.  On  a  reclaiming  note  the  Court 
adhered,  and  held,  further,  that  no  ground 
had  been  averred  or  proved  to  justify  the 
Court  in  granting  the  interdict  craved  {Ex 
parte  Horsfall,  1827,  7  B.  &  C.  528,  distin- 
guished), 1911,  S.  C.  1017;  48  S.  L.  E, 
870;  1911,  2S.  L.  T.  67. 

10.  Disclosed  Principal  —  Discharge  of 
by  Dealings  with  Agent. — A  firm  of  ship- 
brokers  who,  on  the  instructions  of  the 
managing  owners  of  a  steamer,  had  insured 
her  and  paid  the  premiums,  stipulated  with 
the  managing  owners  for  the  right,  in  the 
event  of  the  latter's  acceptances  not  being 
met  at  maturity,  to  cancel  the  policies  and 
apply  the  return  premiums  thence  arising 
in  repayment  of  the  general  indebtedness 
to  them  of  the  managing  owners.  No- 
notice  of  this  stipulation  was  given  to  the 
owners  of  the  steamer.  The  managing 
owners  subsequently  became  bankrupt.  In 
an  action  at  the  instance  of  the  brokers 
against  the  owners  to  recover  the  premiums 
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paid,  held  that  as  it  was  beyond  the  powers 
of  managing  owners  to  cancel  policies,  the 
pursuers  in  stipulating  with  them  for  the 
right  to  do  so,  unknown  to  the  defenders, 
had  taken  the  managing  owners  as  sole 
debtors  and  thereby  released  the  defenders. 
Lamont,  Nisbet  &  Coy.  v.  Hamilton  and 
Others,  1907,  S.  C.  628;  44  S.  L.  E.  490: 
14  S.  L.  T.  825. 

11.  Disclosed  Principal— Ship— Order  by 
Brokers  for  Ship's  Stores  —  Liability  for 
Price. — A  ship  store  merchant  supplied  a 
quantity  of  stores  to  a  vessel  on  the  order 
of  a  firm  of  "  steamship  owners  and  brokers  " 
under  the  erroneous  belief  that  they  were 
the  owners  of  the  vessel.  In  an  action 
against  them  for  the  price,  held  that  the 
firm  were  not  liable  in  respect  that  they 
were  acting  as  agents  for  a  disclosed 
principal — the  owners  being  discoverable 
from  the  register  of  shipping.  Armour  v. 
DujS'  &  Coy.,  1912,  S.  C.  120;  49  S.  L.  E. 
124;  1911,  2S.  L.  T.  394. 

12.  Factor — Factors  Act,  1889,  sec.  3— 
Factors  (Scotland)  Act,  1890,  sec.  1.— These 
Acts  do  not  apply  to  the  pledge  of  docu- 
ments of  title  to  goods  by  owners  of  the 
goods  {Robertson  &  Baxter  v.  Inglis,  1897, 
24  E.  758  ;  1898  (H.  L.),  25  E.  70,  followed). 
Eayman  &  Son  v.  M'Lintoclc,  1906  (0.  H.), 
13  S.  L.  T.  863. 

13.  Liability  of  Principal — Advances  by 
Agent  —  Indemnity. —  In  an  action  by  a 
firm  of  commission  agents  to  recover  from 
their  principals  certain  advances  and  dis- 
bursements made  on  their  behalf,  the 
defenders  averred  that  pursuers  were  em- 
ployed as  agents  on  the  footing  that  in 
making  advances  against  consignments  of 
goods  they  relied  for  repayment  on  the 
proceeds  of  the  sale  of  the  goods,  and  that 
the  defenders  were  not  personally  liable 
therefor ;  they  also  averred  a  custom  of 
trade.  The  Lord  Ordinary  (Hunter)  held 
these  averments  relevant,  and  allowed  a 
proof.  Leo  Dinesmann  &  Coy.  v.  John  Mair 
&  Cm/.,  1912  (0.  H.),  1  S.  L.  T.  217. 

14.  Liability  of  Principal — Liability  for 
Conduct  of  Agent— Contract  by  Agent- 
Deposit  for  Hire  —  Goods  Deposited  by 
Agent— Left  Luggage  Conditions— Non- 
compliance with.  — L.,  an  agent  of  L.  & 
Coy.,  deposited  with  a  railway  company 
at  their  left-luggage  office  certain  goods, 
and  received  a  ticket  bearing  on  its  face 
that  the  company  only  received  the  articles 
upon  the  conditions  expressed  on  the  back 


of  the  ticket,  one  of  which  was  to  the 
effect  that  the  company  would  not  be 
responsible  for  the  loss  of  any  article  above 
the  value  of  £5  unless  the  true  value  was 
disclosed  in  the  manner  prescribed,  and  an 
additional  charge  paid.  L.  made  no  declara- 
tion, although  the  value  of  each  of  the 
articles  deposited  was  more  than  £5.  On 
presentation  of  the  ticket  for  delivery 
one  of  the  articles  was  missing.  In  an 
action  by  L.  &  Coy.  for  its  value,  held,  inter 
alia,  that  the  pursuers  were  bound  by  the 
conduct  of  L.,  their  agent,  and  were  pre- 
cluded from  denying  that  the  goods  were 
deposited  with  the  defenders  on  the  terms 
contained  in  the  ticket.  Authorities  re- 
viewed. Lyons  &  Coy.  v.  Caledonian  Ely. 
Coy.,  1909,  S.  C.  1185;  46  S.  L.  R.  848; 
1909,  2  S.  L.  T.  78. 

15.  Liability  of  Principal— Liability  to 
Third  Parties— Knowledge  of  Agent  Im- 
parted to  Principal — Personal  Bar. — A  law- 
agent  utilised  the  title-deeds  of  certain 
subjects  belonging  to  a  client — rhis  aunt — 
to  obtain  money  for  himself  by  means  of 
a  forged  bond  over  the  property.  Previous 
to  his  death,  when  the  forgery  was  dis- 
covered, the  aunt  had  received  a  demand 
for  payment  of  income  tax  on  "  interest," 
and  not  knowing  to  what  such  demand 
could  refer,  she  asked  a  brother  of  her 
agent  to  make  inquiries,  in  the  course  of 
which  he  learned  that  his  brother  had  used 
his  aunt's  title-deeds  in  order  to  raise 
money.  He  did  not  inform  his  aunt, 
however,  of  his  discovery  until  after  his 
brother's  death,  when  she  heard  of  the 
bond  for  the  first  time  and  at  once  repudi- 
ated her  signature.  In  an  action  by  her 
for  reduction  of  the  bond  and  for  delivery 
of  the  title-deeds,  which  were  in  the  hands 
of  the  bondholders,  the  latter  maintained 
that  she  had  adopted  the  forged  deed  and 
was  barred  from  challenging  it.  Held  that 
the  knowledge  of  the  nephew  employed  to 
make  inquiries  could  not  be  attributed  to 
the  pursuer  so  as  to  bar  her  from  repudiating 
the  forgery,  and  decree  granted  as  craved. 
Question  [per  the  Lord  President)  whether 
the  doctrine  of  adoption  by  "  bar "  can  be 
applied  to  mere  constructive  knowledge  of 
the  person  alleged  to  be  barred  {dictum  of 
Ld.  Halsbury  in  Blackburn,  Low  &  Coy.  v. 
Vigors,  1887,  12  App.  Gas.  531  at  537, 
commented  on  and  explained).  Muir's  Exrs. 
V.  Craig's  Trs.,  1913,  S.  C.  349 ;  50  S.  L.  E. 
284;  1913,  1  S.  L.  T.  2. 

16.  Mandate— Construction — Unauthor- 
ised Act  —  Licensing  Act,  1903,  sec.  22.— 
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Held  that  a  mandate  to  A.  to  appear  and 
object  to  the  granting  of  a  licence  "at  the 
forthcoming  Licensing  Court"  applied  to 
the  Licensing  Court  only  and  not  to  the 
Appeal  Court,  Goodall  v.  Bilsland  amd 
Others;  Cassidy  v.  Bilsland  and  Others,  1909, 
S.  C.  1152;  46  S.  L.  E.  555;  1909, 
1  S.  L.  T.  376. 

17.  Principal  or  Agent— Agent  Acting  as 
Principal— Fraud  of  Agent— Liability  of 
Principal.— B.,  the  sole  partner  of  M'N. 
&  Coy.,  who  were  agents  for  A.  &  Coy., 
met  C,  who  knew  of  the  agency,  and 
pressed  him  to  buy  a  quantity  of  A.  & 
Coy.'s  oil  cheap,  at  a  shilling  below  the 
market  price,  indicating  that  he  personally 
was  "  hard  up  "  and  badly  wanting  money. 
C.  accepted  the  offer  and  paid  the  price, 
but  did  not  obtain  the  oil,  M'N.  &  Coy. 
having  become  bankrupt  and  delivery 
having  been  stopped.  In  an  action  of 
multiplepoinding,  held  that  C.  had  in  fact 
bought  from  B.,  and  that  B.  had  sold  as  a 
principal  and  not  as  A.  &  Coy.'s  agent,  and 
that  accordingly  C.  had  no  ground  upon 
which  he  could  claim  the  oil  from  A.  & 
Coy.  Thos.  Hayrrmn  &  Son  v.  The  American 
Cotton  Oil  Coy.  Ltd.  and  Others;  Ferguson, 
Shaw  &  Sons  v.  The  American  Cotton  Oil 
Coy.,  1907,  45  S.  L.  R  207;  15  S.  L.  T. 
606. 

18.  Principal  or  Agent— Agent  Acting  as 
Principal— Liability  of  Third  Party— Set- 
off of  Debt  Due  by  Agent  to  Third  Party.— 

Jeffrey  &  Co.  ordered  a  quantity  of  coals 
from  one  Forbes,  who  transmitted  the  order 
to  a  colliery  company.  The  colliery  com- 
pany delivered  the  coals  to  Jeffrey  &  Co., 
accompanied  by  invoices  and  accounts 
addressed  to  them,  which  bore  that  the 
coals  were  sold  by  the  colliery  company. 
In  an  action  for  the  price  the  defenders 
(Jeffrey  &  Co.)  averred  that  they  had  pur- 
chased the  coals  from  Forbes,  who,  they 
maintained,  was  their  creditor  in  the  trans- 
action, and  they  claimed  to  set-off  against 
the  price  a  debt  due  by  Forbes  to  them. 
There  was  no  evidence  that  Forbes  had 
ever  acquired  the  property  of  the  coals. 
Circumstances  in  which  held  that  defenders 
were  liable  to  the  colliery  company  in  the 
price  (Cooke  V.  Eshelby,  1887,  12  App.  Cas. 
271,  and  Cornish  v.  Ahington,  1859,  4  H.  & 
N.  549,  followed).  Wester  Moffat  Colliery 
Coy.  V.  Jeff'rey  &  Coy.,  1911,  S.  C  346;  48 
S.  L.  E.  343;  1910,  2  S.  L.  T.  417. 

19.  Responsibility  of  Agent— Liability  to 
Account.— An  agent  held  liable  to  account 


for  goods  admittedly  entrusted  to  him  and 
not  forthcoming,  although  no  charge  of 
dishonesty  or  negligence  was  made  against 
him.  Tyler  v.  Logan,  1904,  7  F.  123;  42 
S.  L.  E.  88 ;  12  S.  L.  T.  466. 

20.  Responsibility  of  Agent — Negligence 
—No  Resulting  Loss — Patent. — A  patent 
agent  was  instructed  to  pay  the  renewal 
fees  on  a  patent.  He  failed  to  do  so,  and 
the  patent  lapsed.  In  an  action  against 
him  by  his  employers  for  damages,  held  that 
it  was  not  competent  for  the  patent  agent 
to  prove  that  the  patent  was,  if  tested, 
worthless  because  anticipated.  Turnhull  & 
Coy.  Ltd.  V.  Cruikshank  &  Fairweather,  1905, 
7  F.  791 ;  42  S.  L.  E.  743 ;  13  S.  L.  T.  347. 


AGRICULTURAL  HOLDINGS  ACTS 

Generally  see  Landlord  and  Tenant,  voce 

T  Tji  A  OTf 

(1)  1883  (46  &  47  Vict.  c.  62),  sec.  5, 

see  Aebiteation,  voce  Eeeee- 

ENCE. 

(2)  1900  (63  &  64  Vict.  c.  50),  sec.  2 

(1),  (2),  (3),  see  Arbitration, 
voce  Eeference  Clause. 
Sched.  2,  Part  II.,  sees.  1,  4,  see 
Arbitration,  voce  Eeference 
Clause. 

(3)  1908  (8  Edw.  VIL  c.  64)— 

Sec.  11  (1),  see  Arbitration, 
voce  Eeference  Clause. 

Sched.  2  (14),  see  Arbitration, 
voce  Arbiter. 

Sec.  35  (1),  see  Small  Land- 
holder, voce  Holding. 


ALIMENT 

See  Parent  and  Child,  voce  Custody  of 
Children. 

Advances,  1. 

Alimentary  Debt,  13. 

Personal  Diligence  for,  see  Dili- 
gence. 

Amount,  2,  3,  5. 

Interim  Award,  5,  7-9. 

Liability  foe,  2-11. 

Liability  of  Divorced  Husband,  2. 

Liability  of  Husband,  3-9. 

Liability  of  Parent,  10. 

Liability  of  Trustees,  1. 

Nature  of  Claim,  12,  13. 

Repayment,  3,  6. 

Claim   for,  see    Prescription,  voce 
Triennial. 
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Eevision  of  Aliment,  2. 
Satisfaction  of  Claim,  11. 
Valuation  of  Claim,  4. 

1.  Advances  by  Trustees— Provision  for 
Aliment— Nobile  officium. — Trustees  auth- 
orised to  make  an  advance  for  aliment  out 
of  a  prospective  but  not  vested  share. 
Bobertson's  Trs.,  Petrs.,  1909,  S.  C.  236 ;  46 
S.  L.  E,.  139  ■  1909,  1  S.  L.  T.  173. 

2.  Amount— Eevision — Aliment  Payable 
by  Divorced  Husband  for  Children — Change 
of  Circumstances.— A  wife  divorced  her 
husband  on  the  ground  of  adultery,  and 
was  found  entitled  to  the  custody  of  the 
four  children  of  the  marriage.  The  de- 
fender was  ordained  to  pay  her  £40  yearly 
as  aliment  for  each  of  the  children.  Three 
years  later  the  pursuer  applied  to  the  Court 
for  an  increase  of  aliment,  and  the  Lord 
Ordinary  in  respect  of  a  change  in  defender's 
financial  circumstances  increased  the  aliment 
to  £55  a  year  for  each  child.  Bowat  v. 
Bowat,  1904  (O.  H.),  12  S.  L.  T.  449.  Cf. 
Bobertson  v,  Boberism,  1905  (0.  H.),  13 
S.  L.  T.  114. 

3.  Husband  and  Wife— Amount  Paid  by 
Husband  to  Wife  for  Wage  and  Board  of 
Servant  — No  Servant  Kept  by  Wife  — 
Amount  so  Saved  by  Wife  Reclaimable  by 
Husband  from  Gratuitous  Donees  of  Wife. 
—  A  husband,  among  other  payments, 
agreed  to  pay  his  wife,  who  was  living 
apart  from  him  by  agreement,  the  sum  of 
£30  annually,  to  be  applied  towards  pay- 
ment of  a  servant's  wages  and  board.  For 
many  years  the  wife  kept  no  servant  and 
saved  this  £30  annually.  The  husband 
was  not  aware  that  his  wife  was  not  keep- 
ing a  servant.  A  year  before  her  death  she 
made  over  the  sum  so  saved  and  other 
sums  to  the  defender.  Seld  that  the 
husband  was  entitled  to  recover  from  the 
defender  the  said  savings.  Henry  v.  Fraser, 
1906  (0.  H.),  14  S.  L.  T.  164. 

4.  Husband  and  Wife  — Claim  by  Wife 
for  Aliment  under  Decree  of  Judicial 
Separation— Contingent  Debt — Sequestra- 
tion  of  Husband's  Estate.— A  wife  is  not 
entitled  to  have  her  claim  for  future 
aliment  valued  and  to  rank  for  the  amount 
in  her  husband's  sequestration,  as  her  claim 
is  not  capable  of  valuation.  Matthews  v. 
Matthews'  Tr.,  1907  (O.  H.),  15  S.  L.  T. 
326. 

5.  Husband  and  Wife  —  Declarator  of 
Marriage— Alleged  Husband  Dead— Decree 
in  Outer  House— Interim  Award.— A  lady 


obtained  decree  in  an  action  of  declarator 
of  marriage  against  the  executrix-dative  of 
her  alleged  husband.  The  defender  re- 
claimed. The  Court,  in  the  circumstances, 
awarded  the  pursuer  interim  aliment  at  the 
rate  of  £1  per  week  from  the  date  of  the 
interlocutor  reclaimed  against,  to  continue 
until  the  further  orders  of  the  Court.  Petrie 
V.  Petrie,  1910,  S.  C.  136 ;  47  S.  h.  K.  151  ; 
1909,  2  S.  L.  T.  362. 

6.  Husband  and  Wife  — Wife's  Savings 
out  of  Aliment — Whether  Eeclaimable  by 
Husband. — The  mere  fact  that  a  wife  has 
made  savings  out  of  an  alimentary  allow- 
ance made  to  her  in  terms  of  an  extra- 
judicial agreement  between  her  husband 
and  her  does  not  entitle  the  husband  to 
reclaim  such  savings  {Davidson  v.  Davidson, 
1867,  5  M.  710,  followed).  Henry  v.  Fraser, 
1906  (0.  H.),  14  S.  L.  T.  164. 

7.  Liability — Husband — Interim  Award 
— Declarator  of  Nullity  of  Marriage. — 
Interim  awards  of  aliment  and  expenses 
made  in  an  action  by  a  wife  for  declarator 
of  nullity  of  marriage.  A.  D.  v.  W.  D., 
1909  (0.  H.),  1  S.  L.  T.  342. 

8.  Liability — Husband— Separation  and 
Aliment  —  Interim  Award.  —  Interim  ali- 
ment allowed  in  an  action  of  separation  and 
aliment  at  the  instance  of  a  wife.  Stuart 
Brotm  V.  Stuart  Brown,  1911  (0.  H.),  2 
S.  L.  T.  35. 

9.  Liability— Husband— Separation  and 
Aliment— Inner  House— Interim  Award. — 
In  an  action  of  separation  and  aliment  by 
a  wife  against  her  husband  the  Lord  Ordin- 
ary, after  a  proof,  assoilzied  the  defender. 
The  pursuer  reclaimed,  and  moved  in  the 
Inner  House  for  an  interim  award  of  ali- 
ment and  expenses.  Motion  refused. 
Bonnar  v.  Bonnar,  1911,  S.  C.  854;  48 
S.  L.  R.  764;  1911,  1  S.  L.  T.  463. 

10.  Liability— Parent— Separate  Estate 
of  Child. — The  petitioner  was  found  en- 
titled to  certain  sums  to  be  paid  to  him 
by  his  son's  trustees,  who  held  certain 
funds  for  behoof  of  the  son  and  to  be 
applied  towards  the  expenses  of  his  son's 
maintenance  and  education.  Duke  of 
Sutherland,  1905,  13  S.  L.  T.  104. 

11.  Liability— Satisfaction  of— Arrange- 
ment between  Father  and  Mother  of  Ille- 
gitimate Twins.— The  father  and  mother 
of  illegitimate  twins  agreed  that  each  of 
them  should  keep  a  child.     After  acting 
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on  the  arrangement  for  six  weeks  the 
mother  raised  against  the  father  an  action 
for  a  contribution  towards  the  aliment  of 
the  child  she  kept.  The  Court  assoilzied 
the  defender.  Wilson  v.  M'Minnin,  1905, 
7  F.  538  ;  42  S.  L.  R.  397 ;  12  S.  L.  T.  772. 

12.  Nature  of  Claim  —  Debt  —  Trust 
Estate  —  Is  Child's  Claim  for  Aliment 
Burden  on? — Held  that  the  claim  for 
aliment  of  a  lunatic  child  did  not  amount 
to  a  burden  on  the  father's  estate,  which 
would  prevent  the  trustees  distributing  the 
estate  among  the  beneficiaries.  These 
latter  received  their  bequests  under  the 
express  burden  of  caring  for  the  lunatic 
■child.  Davidson's  Trs.  v.  Davidson,  1907, 
S.  C.  16 ;  44  S.  L.  R.  23 ;  14  S.  L.  T.  362. 

13.  Nature  of  Claim— Pupil— Presump- 
tion —  Donation  —  Debt. —  A  labourer  in 
1907  raised  an  action  in  the  Sheriflf  Court 
against  his  brother-in-law  for  payment  of 
a  sum  of  money,  averring  that  in  1897  he 
took  him,  at  a  time  when  he  was  a  destitute 
orphan  of  eleven,  into  his  home  and  ali- 
mented him  there  for  a  period  of  two 
years.  The  sum  sued  for  represented 
the  amount  expended  by  the  pursuer  on 
the  defender's  aliment.  Held  that  the 
pursuer's  averments  were  irrelevant,  be- 
cause they  showed  that  the  aliment  had 
been  given  ex  pietate  and  as  a  donation, 
and  with  no  intention  of  constituting  a 
•debt.  Twnbull  v.  ^jjm,  1908,  S.  C.  313; 
45  S.  L.  R.  239 ;  15  S.  L.  T.  580. 


ALIMENTARY  PROVISION 

See  (1)  Arrestment,       voce        Subject 
Arrested. 

(2)  Trust,  voce  Denuding. 
Alimentary   Fund,   Trustees'   Legacy 

Chargeable   Against,    see    Trust, 

voK  Administration. 
Alimentary  Liferent,  Assignation  of 

Liferent  so  far  as  in  Excess  of 

Sufficient  Alimentary  Liferent, 

Whether  Effectual?  see  Process, 

voce  Special  Case. 

1.  Alimentary  Fund  —  Claims  —  Wife 
holding  Decree  against  Husband  for  Ali- 
ment—Alimentary Creditor.— In  an  action 
by  a  wife  for  separation  and  aliment  the 
pursuer  was  awarded  aliment  for  herself 
and  for  the  child  of  the  marriage.  The 
Lord  Ordinary  (Skerrington),  holdiiig  that 
the  pursuer  and  her  child  were  truly  bene- 
ficiaries under  certain  alimentary  trusts  for 


behoof  of  the  family,  found  the  aliment  to 
be  a  first  charge  on  the  alimentary  provi- 
sions for  behoof  of  the  husband.  Maitlamd 
V.  Maithnd,  1912  (O.  H.),  1  S.  L.  T.  350. 
Cf.  opinion  per  Lord  Cullen  in  Baird  v. 
Baird,  1910  (0.  H.),  1  S.  L.  T.  95. 

2.  Alimentary  Fund— Husband  and  Wife 
—Joint  Fund  —  Alimentary  Debts.  —  The 
income  of  an  alimentary  fund  constituted 
by  a  trust  was  destined  to  spouses  "  during 
their  joint  lives  upon  their  joint  receipt." 
Held  that  there  was  no  division  of  the  fund 
between  the  spouses,  but  that  it  was  a  joint 
fund  which  either  spouse  might  burden  by 
means  of  proper  alimentary  debts.  Buthven 
and  Another  v.  Pulford  &  Sons,  1909,  S.  C. 
951 ;  46  S.  L.  R.  612  ;  1909,  1  S.  L.  T.  405. 

3.  Alimentary  Income— Arrestment  to 
Found  Jurisdiction — Alimentary  Creditor. 

— Opinion  per  Lord  Cullen  (Ordinary)  that 
a  wife  holding  a  decree  against  her  husband 
for  aUment  is  in  the  same  position  as  an 
alimentary  creditor,  and  is,  as  such,  entitled 
to  attach  the  alimentary  income  of  her 
husband.  Baird  v.  Baird,  1910  (O.  H.), 
1  S.  L.  T.  95. 

4.  Constitution  —  Marriage  -  contract  — 
Liferent  Provision  to  Husband— Exclusion 
of  Acts  and  Deeds  and  Diligence  of  Credi- 
tors.— Trustees  under  a  marriage-contract 
were  directed  to  pay  the  annual  proceeds 
of  the  wife's  estate  to  the  husband,  in  the 
event  of  his  survivanee,  "  during  his  life- 
time and  so  long  as  he  remains  unmarried, 
exclusive  always  of  his  acts  and  deeds  and 
the  diligence  of  his  creditors."  Held  that 
this  provision  was  alimentary.  Dewar's 
Trs.  v.  Dewar,  1910,  S.  C.  730  :  47  S.  L.  E. 
674 ;  1910,  1  S.  L.  T.  390. 

5.  Constitution  —  Trust  —  Beneficiaries' 
Trustees. — Held  that  an  antenuptial  mar- 
riage-contract trust  in  favour  of  spouses 
and  a  third  party,  the  spouses  having 
power  to  deal  with  capital,  was  ineff'ectual 
to  protect  as  alimentary  a  liferent  of  the 
subjects  which  was  conferred  upon  the 
wife.  M'Callum  v.  M'Culloch's  Trs.,  1904 
7  F.  337 ;  42  S.  L.  R.  256 ;  12  S.  L.  t! 
630. 

6.  Diligence— Excess.  —  Where  creditors 
arrested  an  alimentary  annuity  in  the 
hands  of  trustees,  the  Court  recalled  the 
arrestments  to  the  extent  of  what  was  held 
to  be  an  adequate  alimentary  allowance. 
Thomson  v.  Thomson,  1905,  42  S  L  r" 
711  :  13  S.  L.  T.  245.  '      "      ' 
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7.  Diligence  —  Retention  by  Trustees 
against  Debt  Due  to  Truster— Compensa- 
±ion.— Held  by  Lord  Ormidale  (Ordinary) 
that  trustees  whose  duty  it  was  to  pay  an 
alimentary  provision  to  a  lady  on  her 
husband's  death  could  not  take  advantage 
of  their  own  default  to  compensate  out  of 
that  provision  a  debt  due  to  the  truster  by 
the  husband.  Cook  v.  Cook's  Trs.,  1911 
<0.  H.),  2  S.  L.  T.  64. 

8.  Diligence— Retention  by  Trustees  of 
Alimentary  Liferent  in  Satisfaction  of 
Debt  Due  to  Truster— Excess  over  Reason- 
able Alimentary  Provision. — A  beneficiary 
who  was  entitled  under  a  trust  settlement 
to  the  liferent  of  a  share  of  residue  which 
was  declared  to  be  strictly  alimentary  and 
not  attachable  for  debt,  was  also  indebted 
to  the  trust  estate.  Seld  that  the  trustees, 
after  paying  him  the  income  of  his  share 
of  residue  to  the  extent  of  a  reasonable 
provision  for  his  maintenance,  were  entitled 
to  retain  it  quoad  the  balance  until  his 
debt  was  extinguished.  Eardie  v.  Macfar- 
lane's  Judicial  Factor,  1912,  S.  C.  502;  49 
S.  L.  E.  382 ;  1912,  1  S.  L.  T.  151. 


ALTIUS  NON  TOLLENDI 

See  Servitude. 

AMENITY 

See  Building  Eestrictions,  voce 
Enforcement. 

APPEAL 

Competency  of,  see  Review  ;  see  also 
(1)  Justiciary,  voce  Procedure  (Ap- 
peal); (2)  Process. 

APPOINTMENT 

Power  of,  see  (1)  Election,  voce  Appro- 
bate AND  Reprobate  ;  (2)  Faculties 
AND  Powers. 

Deed  of.  Forfeiture  Clause  under, 
see  Succession,  voce  Forfeiture. 


APPORTIONMENT 

See  (1)  Election. 

(2)  Faculties  and  Powers. 

Of  Rents  between  Seller  and 
Purchaser,  see  Property,  voce 
Sale  of  Heritage. 


1.  Directors'  Fees.  —  Held  that  directors' 
fees,  stated  to  be  at  so  much  per  annum, 
are  not  apportionable  for  part  of  a  year. 
Liquidator  of  tlie  Fife  Linoleum  and  Floor- 
cloth Coy.  Ltd.  V.  Lornie,  1905  (0.  H.)  13 
S.  L.  T.  670. 

2.  Dividends— Will  —  Construction  —  Di- 
rection to  pay  Dividends  "as  Received" — 
Apportionment  Act,  1870  (33  &  34  Vict.  c. 
35),  sec.  7.— A  testator  who  died  on  9th 
July  directed  his  trustees  to  pay  to  his 
wife  during  her  life  the  dividends  "as 
received "  on  certain  shares  in  a  company 
(the  accounts  of  which  were  made  up  on 
30th  April,  the  dividend  being  declared  in 
the  October  following).  Held  that  the 
widow  was  entitled  without  any  apportion- 
ment to  the  whole  of  the  dividends  declared, 
subsequent  to  the  testator's  death,  irre- 
spective of  the  period  daring  which  they 
had  been  earned.  Macjpherson's  Trs.  v. 
Macpherson,  1907,  S.  C.  1067;  44  S.  L.  R. 
781 ;  15  S.  L.  T.  153. 

3.  Entail  —  Price  of  Entailed  Estate  — 
Price  Invested  in  Debenture  Stocks  which 
were  at  the  Date  of  Purchase  Carrying 
Accrued  Interest  —  Apportionment  of 
Accrued  Dividend— Apportionment  Act, 
1870. — An  heir  of  entail  disentailed  and 
sold  certain  lands  and  the  price  thereof 
was  invested  in  the  name  of  trustees  in 
certain  railway  stocks,  chiefly  debenture 
stocks.  Some  of  the  stocks  were  at  the 
date  of  the  pnrohase  carrying  accrued 
interest.  Held  that  the  first  dividends 
received  therefrom  were  not  subject  to 
apportionment  as  between  capital  and  in- 
come, but  fell  to  be  paid  wholly  to  the  heir 
of  entail  for  his  own  use  and  behoof. 
Gardiner  Baird,  1907  (0.  H.),  15  S.  L.  T. 
25. 

4.  Heir  and  Executor — Revenue — Estate 
Duty  —  Conventional  Terms  of  Entry.  — 
In  considering  questions  of  estate  duty 
payable  by  the  executor  of  a  landlord  who 
dies  between  terms,  the  points  of  time  to 
be  looked  to  are  the  date  when  the  last 
payment  of  rent  was  made  and  the  date 
of  death.  So  you  apportion.  The  actual 
date  of  entry  by  the  tenant  has  nothing 
to  do  with  it.  Balfour's  Exrs.  v.  Inland 
Revenue,  1909,  S.  C.  619  ;  46  S.  L.  R.  363  ; 
1909,  1  S.  L.  T.  160. 


APPRENTICESHIP 

Contract  of,  see  Master  and  Servant. 
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APPROBATE  AND  EEPROBATB 

See  (1)  Election. 

(2)  Trust,  wee  Uncertainty. 


APPROPRIATION  OF  PAYMENT 

See  Payment. 

ARBITRATION 

Agricultural  Holdings  Acts,  10,  32, 

35,  58,  59. 
Arbiter,  1-13,  and  see  mce  Award,  infra. 

Appointment,  1-4. 

Delectus  person^e,  5,  6. 

Disqualification,  7-9. 

Powers,  10,  11. 

Remuneration,  12. 

Sheriff,  2,  13. 
Award,  14-26. 

Exhausting  Reference,   15-17,  19- 
21,  25. 

Judicial  Reference,  27. 

Reduction,  17-22,  27. 

Ultra  fines  compromissi,  22,  24. 

Ultra  vires,  9,  25. 

What  Included  in,  26. 
Contract,  see  voce  Reference  Clause, 

infra. 
Exclusion  of  Law  Courts,  36. 
Judicial  Reference,  27. 
Jurisdiction,  25,  41,  44,  47,  50. 
Lease,  3,  16,  30,  31,  35,  56-59. 
Oversman,  23,  28-31. 
Procedure,  32-34. 
Proceedings,  Competency  of,  1, 2, 3, 13,14. 

And  see  Personal  Bar,  voce  Actings. 
Reference  Clause,  37-60. 
Savings  Bank  Acts,  Arbitration  under, 

see  Bank. 
Scope  of  Reference,  35,  45-60. 
Small  Landholders  Act,  1911,  Arbitra- 
tion UNDER,  see  Small  Landholder. 
Statutory  Reference,  10,  13,  32,  35,  36. 
Sub-contract,  54. 
Valuation,  31,  59. 
Workmen's    Compensation   Act,   1906, 

Arbitration  under,  see  Workmen's 

Compensation. 

1.  Arbiter— Application  to  Court  to  Ap- 
point—Jurisdiction.— An  application  under 
the  Arbitration  Act,  1894,  for  the  appoint- 
ment of  an  arbiter  is  not  a  proper  process 
in  which  to  try  whether  the  respondent 
(who  denies  it)  is  subject  to  the  jurisdiction 
of  the  Scottish  Courts.  Where  the  Lord 
Ordinary  allowed  a  proof,  the  Court 


a  reclaiming  note  competent.  Cooper  dr 
Ooy.  V.  Jessiyp  Brothers,  1906,  8  F.  714; 
43  S.  L.  R.  517;  13  S.  L.  T.  977. 

2.  Arbiter  —  Application   to    Court    to 
Appoint— Question  Involving  Proof— Sum- 
maryProcedure— Competency — Arbitration 
—(Scotland)  Act,  1894(57  &  58  Vict.  c.  13)-- 
Sheriff  Courts  (Scotland)  Act,  1907  (7  Edw. 
VII.  c.  51),  sec.  3  (p).— One  of  the  parties  to 
a  contract  for  the  sale  of  oil,  which  con- 
tained a  clause  referring  disputes  to  "  arbi- 
tration in  Glasgow,"presented  an  application 
in  the  Sheriif  Court  for  the  appointment  of 
an  arbiter  under  the  Arbitration  Act,  1894,. 
and  averred   that  the   expression   quoted 
imported  into  the  contract  a   custom   of 
the  oil  trade  in   Glasgow,   whereby  each 
party  nominated  an  arbiter  and  the  arbiters 
an  oversman.     The  application  was  in  the 
form  of  a  summary  application  under  the 
Sheriff  Courts  Act,  1907,  and  the  Sheriff, 
having  allowed  a  proof   of    the    custom 
averred,  granted  leave   to   appeal.     Eeld 
that  summary  procedure  was  in  the  cir- 
cumstances inappropriate,  and  cause  remitted 
to  the   Sheriff  to  be   transferred   to  the 
ordinary  Court,  where  the  evidence  could 
be  recorded  and  an  appeal  would  be  open 
as  a  matter  of  right.      United  Creameries 
Coy.  Ltd.  V.  Boyd  &  Cay.,  1912,  S.  C.  617  - 
49  S.  L.  R.  460;  1912,  1  S.  L.  T.  297. 

3.  Arbiter  —  Appointment  by  Court  — 
Arbitration  (Scotland)  Act,  1894  (57  &  58 
Vict.  c.  13),  sec.  3.— A  dispute  arose  between 
the  parties  to  a  lease  as  to  surface  damage 
caused  by  mineral  workings.  The  lessee's 
successors  desired  to  have  the  question 
settled  by  arbitration  as  provided  in  the 
lease,  but  the  other  party  declined.  The 
reference  in  the  lease  was  to  "  neutral  men 
mutually  chosen."  In  a  petition  for  the 
appointment  of  an  arbiter  under  the  Arbi- 
tration Act,  1894,  the  Lord  Ordinary 
(Mackenzie)  held  that  sec.  3  of  the  Act 
apphed,  and  granted  the  application.  The 
respondents  reclaimed,  and  in  the  course 
of  the  argument  the  petitioners,  being 
satisfied  that  the  remedy  of  arbitration 
was  not  open  to  them,  consented  to  an 
interlocutor  recalling  the  interlocutor  re- 
claimed against  and  refusing  the  prayer 
of  the  petition.  M'Kechnie's  Trs.  v  Meik- 
lam's  Trs.,  1909  (0.  H.),  2  S.  L.  T.  266, 

4.  Arbiter  — Appointment  of  Arbiter  — 
Failure  to  Nominate— Contract  for  Sale  of 
?T^^~i5?^^^?°°^  *°  Arbitration  "in  the 
Usual  Way  "-Procedure-Custom  of  Trade 

—  Where  a  dispute  arose  in  regard  to  a 
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contract  for  the  sale  of  herring  oil,  and  one 
of  the  conditions  was  that  the  same  should 
be  referred  to  arbitration  "in  the  usual 
way,"  and  the  sellers  declined  to  nominate 
an  arbiter  unless  a  formal  minute  of  refer- 
ence was  agreed  to,  the  purchasers  petitioned 
the  Court  to  appoint  an  arbiter  in  terms  of 
sees.  3  and  6  of  the  Arbitration  (Scotland) 
Act,  1894,  averring  that  the  practice  of 
the  trade  was  to  settle  such  disputes  in  an 
informal  and  inexpensive  manner.  After 
a  proof  as  to  the  alleged  practice,  the  Lord 
Ordinary  (Dewar)  granted  the  prayer  of 
the  petition.  Hugh  Highgate  &  Coy.  v.  The 
British  Oil  and  Guano  Cm.  Ltd.,  1914  (0.  H.), 
2  S.  L.  T.  241. 

5.  Arbiter — Delectus  personse — Arbiters 
not  Named — Reference  to  "  Arbitration  in 
Glasgow" — Application  to  Court — Custom 
of  Trade— Arbitration  (Scotland)  Act,  1894 
(57  &  58  Vict.  c.  13),  sees.  1,  2,  and  3.— One 
of  the  parties  to  a  contract  for  the  sale  of 
oil,  which  contained  a  clause  referring  dis- 
putes to  "  arbitration  in  Grlasgow,"  pre- 
sented an  application  in  the  Sheriff  Court 
under  the  Arbitration  Act,  1894,  for  the 
appointment  of  an  arbiter,  and  averred  that 
the  expression  quoted  imported  into  the 
contract  a  custom  of  the  oil  trade  in  Glas- 
gow, whereby  each  party  nominated  an 
arbiter  and  the  arbiters  an  oversman. 
Held  that  there  was  a  relevant  averment 
of  a  custom  which,  if  proved,  would  render 
the  reference  clause  sufficiently  specific  to 
bring  it  within  the  scope  of  the  Arbitration 
Act,  and  proof  allowed.  United  Creameries 
Coy.  Ltd.  V.  Boyd  &  Cm/.,  1912,  S.  C.  617; 
49  S.  L.  E.  460 ;  1912,  1  S.  L.  T.  297. 

6.  Arbiter  —  Delectus  personse  —  Failure 
of  Named  Arbiter — Arbitration  (Scotland) 
Act,  1894(56  &  57  Vict.  c.  13),  sec.  2.— Held 
that  sec.  2  of  the  Arbitration  (Scotland) 
Act  did  not  apply  to  an  arbitration  clause 
which  named  an  arbiter.  British  Westing- 
house  Electric  and  Marmfacturing  Coy.  Ltd. 
V.  The  Provost,  &c.,  of  Aberdeen,  1906  (0.  H.), 
14  S.  L.  T.  391. 

7.  Arbiter  —  Disqualification  —  Personal 
Bias  — Arbiter  Acting  as  Engineer.— The 
respondent's  engineer.  A.,  was  appointed 
arbiter  in  a  contract  between  the  com- 
plainer  and  respondent.  A  dispute  arose 
between  the  parties  with  regard  to  the 
clay  to  be  used  on  the  contract.  Held 
that  the  facts  that  A.  had  attended  meet- 
ings of  the  respondent's  committee,  that  he 
had  expressed  the  view  that  the  clay  was 
unsuitable,  that  he  had  advised  the  com- 


mittee as  to  how  they  should  proceed,  and 
that  he  had  refused  his  certificate  to  a 
particular  clay  being  used,  did  not  dis- 
qualify him  from  acting  as  arbiter.  Low 
&  Thomas  v.  The  Western  District  Committee 
of  Dumbarton  County  Council,  1905  (0.  H.), 
13  S.  L.  T.  620. 

8.  Arbiter— Disqualification  —  Prejudice. 

— Held  that  an  arbiter  named  in  a  contract 
who,  after  the  dispute  had  arisen  between 
the  parties,  committed  himself  to  a  par- 
ticular view,  and  repeated  and  insisted 
upon  that  view,  was  disqualified  from 
acting  as  arbiter.  Aviemore  Station  Hotel 
Coy.  Ltd.  V.  Scott  &  Son,  1904  (0.  H.),  12 
S.  L.  T.  494. 

9.  Arbiter— Disqualification— Ultra  vires 
Award. — Where  an  arbiter  issues  an  ultra 
vires  award  which  is  subsequently  reduced : 
— Question  whether  he  can  then  proceed 
with  the  reference.  Miller  &  Son  v.  Oliver 
&  Boyd,  1906,  8  F.  390;  43  S.  L.  E.  270 ; 
13  S.  L.  T.  789. 

10.  Arbiter  —  Powers  —  Expenses  —  Ex- 
penses of  Case  Stated  to  Sheriff  —  Agri- 
cultural Holdings  (Scotland)  Act,  1908 
(8  Edw.  VII.  c.  64),  Second  Schedule,  14.— 

In  an  arbitration  under  the  Agricultural 
Holdings  Act,  1908,  held  that  the  expenses 
of  a  case  stated  by  the  arbiter  for  the 
opinion  of  the  Sheriff  fell  to  be  dealt  with 
by  the  Sheriff  and  not  by  the  arbiter. 
M'Quater  v.  Fergusson,  1911,  S.  C.  640; 
48  S.  L.  E.  560;  1911,  1  S,  L.  T.  295. 

11.  Arbiter  —  Powers  —  Reference  to 
Arbiter  as  Man  of  Skill— Power  to  Deter- 
mine Questions  without  Hearing  Parties. — 
Where  a  reference  is  made  to  an  arbiter  as 
a  man  of  skill  he  is  entitled  to  arrive  at  his 
determination  in  whatever  manner  he  con- 
siders expedient,  and  is  not  bound  to  take 
evidence  or  hear  parties.  North  British  Ely. 
Coy.  V.  Wilsm,  1911,  S.  C.  730 ;  48  S.  L.  E, 
620;  1911,  1  S.  L.  T.  327. 

12.  Arbiter  —  Remuneration  —  Profes- 
sional Man  Acting  as  Arbiter.— A  profes- 
sional man  undertaking  the  duties  of  an 
arbiter  without  any  stipulation  as  to  re- 
muneration can  no  longer  be  presumed 
to  be  giving  his  services  gratuitously. 
Macimtyre  Brothers  v.  Smith,  1913,  S.  C. 
129 ;  50  S.  L.  E.  261 ;  1913,  1 S.  L.  T.  148. 

13.  Arbiter  —  Sheriff  —  Application  to 
Sheriff  as  Arbiter— Form  of  Application- 
Adjustment  of  Liabilities  between  Burgh 
and  County— Local  Government  (Scotland) 
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Act,  1889  (52  &  53  Vict.),  sec.  50— Burgh 
Police  (Scotland)  Act,  1903  (3  Edw.  VII. 
c.  33),  sec.  96.— By  the  provisions  of  sec.  50 
of  the  Local  Government  (Scotland)  Act, 
1889,  as  applied  by  see.  96  of  the  Burgh 
Police  (Scotland)  Act,  1903,  if  the  burgh 
and  county  fail  to  agree  in  the  adjustment 
of  liabilities  when  the  boundaries  of  the 
burgh  are  extended  by  taking  in  an  area 
from  the  county,  the  adjustment  falls  to  be 
determined  by  the  Sheriff  acting  as  arbiter. 
An  application  for  the  adjustment  of  liabili- 
ties between  a  burgh  and  a  county  was 
presented  to  the  Sheriff  in  the  form  of 
an  ordinary  action  for  payment.  Held  on 
appeal  that  such  an  application  was  not  a 
claim  of  debt,  but  was  an  application  to  the 
Sheriff  to  "  adjust,"  and  that  accordingly 
the  case  had  been  improperly  presented, 
and  cause  remitted  to  Sheriff  to  allow 
parties  to  adjust  their  pleadings.  Mid- 
lothian County  Council  v.  Magistrates  of 
Musselburgh,  1911,  S.  C.  463;  48  S.  L.  E. 
335  J  1911,  1  S.  L.  T.  167. 

14.  Award— Disposition  of  Land  Follow- 
ing Award— Construction  of  Disposition — 
Competency  of  Referring  to  Arbitration 
Proceedings. — Question  how  far  it  is  com- 
petent to  consider  arbitration  proceedings 
in  order  to  put  a  construction  on  a  disposi- 
tion of  land  which  has  followed  upon  the 
award.  Forth  Bridge  Ely.  Coy.  v.  Dunferm- 
line Guildry,  1909,  S.  C.  493;  46  S.  L.  E. 
399;  1909,  IS.  L.  T.  236. 

15.  Award — Exhausting  Beference — Ex- 
penses— Remit  to  Arbiters. — Arbiters  dealt 
with  the  questions  before  them,  but  made 
no  findings  in  regard  to  interest  and  ex- 
penses. The  Lord  Ordinary  refused  to 
remit  to  them  to  exhaust  the  reference. 
Pollich  and  Another  v.  Heatley,  1908  (0.  H.), 
16  S.  L.  T.  330. 

16.  Award— Exhausting  Reference — Par- 
tial Award. — A  landlord  bound  himself  to 
put  the  subjects  in  tenantable  order.  The 
landlord  and  incoming  tenant  agreed  to 
refer  to  arbiters  as  to  the  amount  required 
to  put  the  subjects  in  order,  and  a  sum  was 
awarded  by  the  arbiters  appointed.  In  an 
action  of  reduction  at  the  instance  of  the 
tenants,  the  Court  reduced  the  award,  hold- 
ing (1)  that  at  common  law  an  obligation 
on  the  part  of  a  landlord  at  the  beginning 
of  a  lease  to  put  buildings,  &c.,  into  tenant- 
able  condition  involved  a  higher  standard 
than  the  obligation  of  an  outgoing  tenant 
to  leave  them  in  the  like  condition ;  (2)  that 
on  a  proper  construction  of  the  lease  and 


submission  it  was  the  amount  of  the  owner's 
obligation  qua  landlord  and  not  qua  out- 
going tenant  that  had  been  referred  to 
arbitration ;  (3)  that  accordingly  the 
arbiters  had  neither  considered  nor  deter- 
mined the  question  which  had  been  sub- 
mitted to  them.  Davidson  v.  Logan,  1908, 
S.  C.  350 ;  45  S.  L.  E.  142 ;  15  S.  L.  T. 
565. 

17.  Award — Reduction. — Circumstances  in 
which  an  arbiter's  award  was  reduced  on 
the  grounds  (1)  that  the  arbiter,  by  refusing 
to  receive  a  claim  tendered  by  the  pursuer, 
was  guilty  of  a  denial  of  justice ;  (2)  that 
the  findings  and  final  decree  arbitral  did 
not  exhaust  the  submission.  Drummond  v. 
Martin  and  Others,  1906  (0.  H.),  14  S.  L.  T. 
365. 

18.  Award— Reduction— Arbiter  Called 
as  Defender — Expenses. — Held  that,  though 
it  is  usual  and  proper  to  call  the  arbiter,  as 
a  defender  in  an  action  of  reduction  of  a 
decreet  arbitral  upon  the  question  as  to 
whether  a  dispute  is  or  is  not  covered  by 
the  arbitration  clause,  he  has,  as  a  general 
rule,  no  interest  to  appear,  and  is  not  entitled 
to  expenses  if  the  pursuer  is  unsuccessful. 
Gilrrumr  v.  Drysdale,  1905  (0.  H.),  13 
S.  L.  T.  433. 

19.  Award— Reduction— Failure  to  Ex- 
haust Reference.— fieM  that  the  failure  of 
arbiters  to  exhaust  the  reference  by  dealing 
with  a  claim  for  interest  and  expenses  was 
a  ground  of  reduction  of  the  award.  Pollich 
v.  Heatley,  1909  (O.  H.),  1  S.  L.  T.  491. 
After  proof  the  Lord  Ordinary  reduced  the 
award,  1909  (0.  H.),  2  S.  L.  T.  244. 
Reversed  1910,  S.  C.  469;  47  S.  L.  E.  402; 
1910,  1  S.  L.  T.  203  (No.  20,  infra). 

20.  Award  —  Reduction  —  Failure  to 
Exhaust  Reference— Expenses— Interest. 
—The  defender  of  an  action  for  demurrage, 
with  interest  from  the  date  of  citation  and 
expenses,  pleaded  a  reference  clause  in  the 
contract  of  affreightment  and  obtained  a 
sist.  Before  the  arbiters  were  put  the 
pleadings,  the  charter-party,  and  other 
documents.  They  assessed  demurrage  at 
so  many  days  at  so  much.  Their  award 
was  silent  on  interest  and  expenses.  Held 
that  the  award  was  not  subject  to  reduc- 
tion on  the  ground  that  it  failed  to  exhaust 
the  reference.  There  was  no  submission 
of  the  question  whether  interest  was  due 
in  the  Court  of  Session  from  the  date  of 
citation ;  and  it  is  no  ground  of  reduction 
of  an  award  that  the  arbiters   have   not 
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made  a  finding  on  the  question  of  expenses. 
In  order  to  get  his  interest  the  pursuer 
would  move  for  it  when  the  sist  was  re- 
called. In  order  to  get  his  expenses  he 
would  return  to  the  arbiters.  Pollich  v. 
Heatley,  1910,  S.  C.  469;  47  S.  L.  K.  402; 
1910,  1  S.  L.  T.  203. 

21.  Award  —  Reduction  —  Failure  to 
Exhaust  Reference— General  Reference- 
Specific  Questions— Award  of  Lump  Sum. 
— A  minute  of  reference,  the  ultimate  pur- 
pose of  which  was  to  decide  the  balance 
due  by  one  party  to  the  other,  enumerated 
specific  questions  which  the  arbiter  was 
requested  to  answer.  The  arbiter  awarded 
a  lump  sum.  In  an  action  of  reduction, 
held  that  the  arbiter  was  not  bound  to 
answer  each  question  specifically,  and 
award  sustained  {Miller  &  Son  v.  Oliver  & 
Boyd,  1903,  6  F.  77,  distinguished).  Alston 
&  Orr  V.  Allan,  1910,  S.  C.  304 ;  47  S.  L.  R. 
203;  1909,  2  S.  L.  T.  470. 

22.  Award  —  Reduction  —  Ultra  fines 
compromissi— Building  Contract. — Parties 
referred  their  dispute  as  to  the  execution 
of  a  building  contract  to  an  arbiter.  In  a 
note  the  arbiter  stated  that  a  first-class 
tradesmanlike  job  could  not  be  expected  at 
the  contract  prices.  In  a  reduction  of  the 
award  on  the  ground  that  it  was  ultra  fines 
compromissi  it  was  maintained  that  the 
arbiter  vhad  been  influenced  by  the  con- 
sideration of  price,  which  was  foreign  to 
the  reference.  Award  sustained.  Alston  & 
Orr  V.  Allan,  1910,  S.  C.  304;  47  S.  L.  E. 
203;  1909,  2  S.  L.  T.  470. 

23.  Award  —  Reference  to  Arbiters  or 
Oversman  —  Award  Signed  by  Arbiters 
and  Oversman. — The  landlord  of  a  farm 
and  his  incoming  tenant  submitted  certain 
questions  to  "arbiters  mutually  chosen, 
and  in  case  of  their  differing  in  opinion 
to  an  oversman  to  be  named  by  the  said 
arbiters  before  entering  upon  the  business 
of  this  submission."  Held  (diss.  Ld. 
Stormonth-Darling)  that  an  award  bear- 
ing to  be  the  award  of,  and  signed  by, 
the  two  arbiters  and  the  oversman  was 
bad,  and  that  it  was  incompetent  by 
parole  evidence  to  prove  that  de  facto  the 
oversman  never  acted,  and  that  the  award 
was  an  award  of  the  arbiters  alone  (Hope 
V.  Crookston  Brothers,  1890,  17  E.  868, 
distinguished).  Davidson  v.  Logan,  1908, 
S.  C.  350;  45  S.  L.  E.  142;  15  S.  L.  T. 
565. 

24.  Award— Ultra  fines  compromissi — 
Averments — Relevancy.  —A  verments  which 


Lord  Dewar  (Ordinary)  held  irrelevant  to 
infer  that  an  arbiter  had  gone  ultra  fines 
compromissi.  Macintyre  Brothers  v.  Smith, 
1912  (0.  H.),  1  S.  L.  T.  254.  The  Court 
adhered.  1913,  S.  C.  129  ;  50  S.  L.  E.  261 ; 
1913,  1  S.  L.  T.  148. 

25.  Award  — Ultra  vires  —  Failure  to 
Exhaust  Reference— Interim  Interdict. — 
Observed  by  Ld.  Mackenzie:  'An  award 
may  be  invalid  from  a  failure  to  exercise 
jurisdiction  committed  to  the  arbiters,  just 
as  it  may  be  invalid  from  the  exercise 
which  has  not  been  committed  to  them. 

1  further  agree  that  if  it  appears  in  the 
preliminary  stage  of  a  reference  that  a 
step  has  been  taken  which  must  render 
the  award,  when  pronounced,  bad,  the 
Court  may  interfere,  and  is  not  obliged 
to  wait  until  the  final  issue  of  the  arbi- 
tration." Birkmyre  Brothers  v.  Moore  & 
Weinberg,  1906  (0.  H.),  14  S.  L.  T.  702. 
Cf.  Licences  Insurance  Corporation  v.  Shearer 
and  Others,  1907,  S.  C.  10;  44  S.  L.  E.  6; 
14  S.  L.  T.  345. 

26.  Award— What  Included  in— Railway 
— Land  Taken  under  Compulsory  Powers — 
Petition  by  Landlord  to  Uplift  and  Apply 
Consigned  Money. — Held  that  an  award  by 
an  arbiter  of  compensation  in  respect  of  land 
taken  by  a  railway  company,  injury  to  re- 
maining land  and  property,  and  "for  all  other 
claims  under  the  reference,"  did  not  include 
the  expenses  of  a  petition  by  the  owner  of 
the  lands  for  authority  to  uplift  and  apply 
the  purchase  money  of  the  lands  so  taken, 
consigned  by  the  railway  company.  Lord 
Saltoun  V.  Great  North  of  Scotland  My.  Coy., 
1906  (0.  H.),  14  S.  L.  T.  370. 

27.  Judicial  Reference— Award— Reduc- 
tion—Part  of  Process  not  Laid  before 
Arbiter— Parties  not  Keaxd.— Held  that 
an  award  was  invalid  in  respect  that  the 
arbiter  before  pronouncing  it  (1)  had  not 
put  before  him  certain  parts  of  the  process, 
in  breach  of  an  agreement  come  to  between 
the  parties;  and  (2)  had  not  allowed  the 
parties  an  opportunity  of  being  heard 
Field  &  Allan  v.  Lovmie,  1909  (0.   H.), 

2  S.  L.  T.  317. 

28.  Oversman— Appointment  of  by  Court 
—Arbitration  (Scotland)  Act,  1894,  sec.  4. 
— The  Court  may  competently  appoint  an 
oversman  before  there  has  been  any  differ- 
ence of  opinion  between  the  arbiters. 
Glasgow  Parish  Council  v.  The  United 
Collieries,  Ltd.,  1907  (0.  H.),  15  S.  L.  T. 
232. 
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1914  (0.  H.),  1  S.  L.  T.  461.  See  previous 
case. 

32.  Procedure  — Prejudicial  Plea  — Time 

for  Setfiing.— Held  that,  prior  to  the  issue 
of  an  award,  it  was  never  too  late  to  state 
a  prejudicial  plea  in  arbitration  proceed- 
ings. Here  the  proceedings  were  under 
the  Agricultural  Holdings  Act ;  an  arbiter 
had  been  appointed  by  the  Board  of  Agri- 
culture against  the  protest  of  the  pro- 
prietor; the  proprietor  had  subsequently 
put  in  a  counter-claim  ;  and  was  afterwards 
held  entitled  to  challenge  the  validity  of 
the  reference.  Christison's  Tr.  v.  Gallender- 
Brodie,  1906,  8  F.  928;  43  S.  L.  R.  701; 
14  S.  L.  T.  143. 

33.  Procedure — Recovery  of  Documents 
— Petition  to  Court. — A  petition  to  the 
Court  for  warrant  to  cite  havers  relative 
to  an  inquiry  before  arbiters  should  have 
the  concurrence  of  the  arbiters.  Crichion 
V.  Norlh  British  Ely.  Coy.,  1888,  15  R.  784; 
25  S.  L.  E.  595. 

34.  Procedure— Witness —  Foreign.— The 
Court  approved  and  confirmed  the  appoint- 
ment (made  by  an  arbiter)  of  a  commis- 
sioner in  England  to  take  the  deposition  of 
a  witness  there.  If  the  witness  refused  to 
obey  let  application  be  made  to  the  English 
Courts.  Nimmo&Son,  Ltd.,  1905,  8  F.  173 ; 
43  S.  L.  E.  106;  13  S.  L.  T.  539. 

35.  Reference  —  Scope  of— Lease  — Im- 
provements —  Compensation  —  Arbitration 
—  Agricultural  Holdings  (Scotland)  Act, 
1883  (46  &  47  Vict.  c.  62),  sec.  5— "Fair 
and  Reasonable  Compensation" — Judge — 
Review.  —  Held  {diss.  Lds.  Stormonth- 
Darling  and  Ardwall)  that  in  an  arbitra- 
tion under  the  Agricultural  Holdings 
(Scotland)  Acts,  1883  to  1900,  between  a 
landlord  and  tenant,  to  ascertain  the  amount 
due  by  the  landlord  to  the  tenant  in  respect 
of  improvements,  the  arbiter  was  bound,  if 
the  fairness  and  reasonableness  of  an  agree- 
ment for  compensation  was  challenged, 
himself  to  decide  whether  the  agreement 
was  fair  and  reasonable  or  the  contrary, 
and,  according  to  his  decision  of  that 
question,  either  to  award  compensation  in 
terms  of  the  agreement,  or  to  disregard  the 
agreement  and  fix  the  compensation  due 
under  the  Act,  subject  always  to  the 
following  considerations  :  (1)  That  the  fair- 
ness and  reasonableness  of  the  agreement 
was  to  be  judged  as  at  the  time  when  it 
was  entered  into ;  (2)  that  no  objections  to 
its  fairness   and   reasonableness   could  be 


29.  Oversman  —  Appointment  —  Devolu- 
tion — Written  Minute.  — Where  arbiters, 
who  were  appointed  by  minute  of  agree- 
ment and  submission  with  power,  on  failure 
to  agree,  to  appoint  an  oversman,  did  not 
agree,  held  that  a  written  minute  of  devolu- 
tion to  the  oversman  was  not  necessary  to 
validate  the  award  of  the  latter.  Dick  v. 
Inglis  and  Another,  1907  (0.  H.),  15 
S.  L.  T.  615. 

30.  Oversman  —  Devolution  —  Award  — 
Reduction  —  Lease  —  Outgoing  — Valuation 
of  Crop  and  Stock.  —By  submission  entered 
into  between  the  landlord  of  a  farm  and 
the  outgoing  tenant,  certain  questions  of 
valuation  were  referred  to  two  arbiters 
mutually  chosen  and  their  oversman,  under 
the  declaration  that  whatever  the  arbiters 
or  their  oversman  should  "  determine  .  .  . 
by  decree  or  decrees-arbitral,  interim  or 
final,"  should  be  binding  on  the  parties. 
In  an  action  by  the  landlord  for  reduction 
of  two  awards  made  by  the  oversman,  held 
(1)  that  a  formal  devolution  upon  the  overs- 
man  was  unnecessary;  (2)  that  where  there 
was  a  difference  of  opinion  between  the 
arbiters,  even  upon  a  crucial  point  of  pro- 
cedure only,  the  oversman  was  entitled  to 
act  at  the  request  of  one  of  the  arbiters, 
notwithstanding  the  dissent  of  the  other; 
(3)  that  it  was  competent  for  the  arbiters 
from  time  to  time  to  devolve  upon  the 
oversman  questions  on  which  they  had  dis- 
agreed while  reserving  for  themselves  the 
decision  of  questions  which  they  had  not 
yet  considered ;  and  (4)  that  it  would  not 
render  an  award  of  the  oversman  invalid 
that  it  included  previous  decisions  by  the 
arbiters.  Gibson  v.  Fotheringham,  1914, 
S.  G.  987 ;  51  S.  L.  E.  754 ;  1914,  2  S.  L.  T. 
78. 

31.  Oversman— Devolution— Partial  De- 
volution —  Valuation  under  Agricultural 
Lease. — In  an  action  for  reduction  of  the 
award  of  an  oversman  in  an  arbitration 
to  fix  the  value  of  the  stock,  crops,  &c., 
of  the  outgoing  tenant  under  an  agricul- 
tural lease,  on  the  ground  that  the  refer- 
ence had  not  devolved  upon  the  oversman, 
the  evidence  showed  that  the  arbiters  had 
from  time  to  time  failed  to  agree,  and  that 
in  each  case  it  was  left  to  the  oversman  to 
fix  a  price,  it  was  held  that  while  this  in- 
and-out  method  of  referring  to  the  overs- 
man  from  time  to  time  might  be  irregular 
procedure  in  a  formal  reference,  it  was  not 
of  such  materiality  as  to  invalidate  a  valua- 
tion under  a  lease.     Gibsm  v.  Fotheringham, 
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entertained  by  the  arbiter  unless  the  party 
objecting  condescended  specifically  on  the 
particular  provisions  objected  to,  with  the 
reasons  for  his  objections.  Held  further 
that  on  the  question  of  the  fairness  and 
reasonableness  of  an  agreement  the  arbiter's 
judgment  was  not  final,  but  could  be  chal- 
lenged by'  either  party,  the  method  of 
doing  so  being  not  by  way  of  appeal  or  a 
stated  ease  under  the  Act  of  1 900,  but  by 
interdict  or  other  remedy  open  to  any 
party  in  an  ordinary  arbitration  in  which 
an  arbiter  has  acted  ultra  vires.  Bell  v. 
Oraham,  1908,  S.  C.  1060;  45  S.  L.  R.  770; 
16  S.  L.  T.  145. 

36.  Reference— Statutory— Exclusion  of 
Jurisdiction  of  Court  —  Damages  against 
Local  Authority  for  Fault — Tramways 
Act,  1870  (33  &  34  Vict.  c.  78),  sec.  32,  sub- 
sec.  (3),  and  sec.  33— Common  Law  Liability 
of  Local  Authority. — In  an  action  by  a 
tramway  company  against  a  burgh  for 
damage  occasioned  by  the  latter's  con- 
tractors to  the  former's  lines,  held  that  sec. 
33  of  the  Tramways  Act,  1870,  does  not 
exclude  an  action  at  common  law.  The 
Lanarkshire  Tramway  Coy.  v.  The  Burgh  of 
Motherwell  and  Others,  1908  (0.  H.),  16 
S.  L.  T.  63. 

37.  Reference  Clause — Contract — Agree- 
inent  to  Refer  Disputes  to  Arbitration — 
Number  of  Arbiters  not  Fixed — Right  of 
Action  Excluded  until  Award  Pronounced — 
Dismissal  of  Action. — A  policy  of  insurance 
contained  a  clause  binding  the  parties  to 
refer  any  dispute  "  to  arbitration,"  and  also 
a  clause  providing  that  the  due  fulfilment  of 
the  provisions  of  the  policy  should  be  a  condi- 
tion precedent  to  any  liability  of  the  insur- 
ance company.  Held  that  an  action  on  the 
policy  was  excluded  by  the  clause  of  refer- 
ence and  action  dismissed,  as  there  could  be 
no  right  of  action  until  the  question  in  dis- 
pute had  been  settled  by  arbitration. 
JVylie,  Hill  &  Coy.  Ltd.  v.  Profits  and  Income 
Insurance  Coy.  Ltd.,  1904  (0.  H.),  12  S.  L.  T. 
407. 

38.  Reference  Clause — Contract — Choice 
of  Arbiters— Special  Arbiter  for  Particular 
Purpose. — See  Kilmarnock  District  Council  v. 
Somervell,  1906,  44  S.  L.  E.  146  ;  14  S.  L.  T. 
567. 

39.  Reference  Clause  —  Contract  —  Con- 
struction— Damages  for  Breach  of  Contract. 

— Held  that  a  reference  clause  in  a  contract 
was  merely  executorial,  and  that  a  claim  of 
damages  arising  after  the  completion  of  the 
contract  was  not  included  within  it.     Avie- 


more  Station  Hotel  Coy.  Ltd.  v.  Scott  &  Son, 
1904  (0.  H.),  12  S.  L.  T.  494. 

40.  Reference  Clause  — Contract— Con- 
struction—Damages  for  Breach — Exclusion 
of  Reference  Clause  by  Rescission  of  Con- 
tract.— A  contract  between  an  insurance 
company  and  a  firm  of  live-stock  agents 
contained  a  clause  referring  all  disputes 
between  the  parties  as  to  the  construction 
of  the  contract  to  an  arbitrator,  and  pro- 
viding that  no  action  should  be  maintain- 
able against  the  company  except  upon  the 
award  of  such  arbitrator.  Certain  disputes 
having  arisen  between  the  parties,  and  the 
company  having  declined  to  do  further 
business  with  the  firm,  the  latter  raised  an 
action  of  damages  for  breach  of  contract,  to 
which  the  company  pleaded  the  arbitration 
clause.  The  firm,  in  reply,  pleaded  that  as 
the  company  had  repudiated  the  contract 
the  arbitration  clause  was  excluded.  Held 
{rev.  Ld.  Skerrington)  that  the  parties  had 
not  treated  the  contract  as  rescinded,  and 
accordingly  that  the  arbitration  clause  was 
still  binding ;  and  action  sisted  to  await  the 
determination  of  the  arbiter  (-Johannesburg 
Municipal  Council  v.  D.  Stewart  &  Coy.  [1902], 
Ltd.,  1909  (H.  L.),  S.  C.  53,' distinguished). 
Hegarty  &  Kelly  v.  Cosmopolitan  Insurance 
Corporation,  Ltd.,  1913,  S.  C.  377;  50 
S.  L.  E.  256;   1913,  1  S.  L.  T.  18. 

41.  Reference  Clause  —  Contract  —  Con- 
struction— Disputes  Referred  to  Arbitra- 
tion in  London  —  Lex  loci  contractus  — 
Lex  loci  solutionis. — A  reference  clause  in 
a  contract  referred  disputes  to  arbitration 
in  London.  Held  that  the  construction 
and  validity  of  the  clause  fell  to  be  deter- 
mined by  English  law.  Robertson  v.  Brandes, 
Schonwaid  &  Coy.,  1906,  8  F.  815;  43 
S.  L.  E.  635;  14  S.  L.  T.  90. 

42.  Reference  Clause  —  Contract  —  Con- 
struction— Proviso  as  to  Notice  of  Dispute. 
— An  arbitration  clause  in  a  contract  for 
the  supply  of  certain  machinery  contained 
a  proviso  that  no  dispute  or  difference 
should  be  deemed  to  have  arisen  or  to  be 
referred  to  arbitration,  "  unless  one  party 
has  given  notice  in  writing  to  the  other  of 
the  existence  of  such  dispute  or  difference 
within  seven  days  after  it  arises."  The 
purchasers  having  rejected  part  of  the 
machinery  supplied,  the  sellers,  more  than 
seven  days  thereafter,  wrote  refusing  to 
accept  the  rejection.  No  formal  notice  was 
given  by  either  party  of  the  existence  of  a 
dispute.  Objection  having  been  taken  to 
the  application  of  the  arbitration  clause  on 
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the  ground  of  want  of  notice,  held  that  the 
proviso  with  regard  to  notice  had  been 
duly  complied  with  in  respect  that  no  dis- 
pute had  arisen  until  the  sellers  refused  to 
accept  the  rejection,  and  that  their  letter  of 
refusal  itself  constituted  notice  of  the  exist- 
ence of  a  dispute  ;  and  accordingly  that  the 
arbitration  clause  was  applicable.  James 
Howden  &  Coy.  Ltd.  v.  Powell  Duffryn  Steam 
Coal  Coy.  Ltd.,  1912,  S.  C.  920;  49  S.  L.  R. 
605;  1912,  1  S.  L.  T.  357. 

43.  Reference  Clause  —  Contract  —  Con- 
struction—Question of  Law. — By  the  terms 
of  an  agreement  between  two  railway  com- 
panies for  the  construction  and  working  of 
a  railway  the  first  company  undertook  to 
pay  the  second  company  (who  were  to  con- 
struct the  line)  a  sum  sufficient  to  make  up 
the  annual  divided  to  4  per  cent,  on  the 
"  paid-up  share  capital "  of  the  second  com- 
pany. The  agreement  contained  a  general 
reference  clause  sending  to  arbitration  all 
questions  between  the  parties  in  relation  to 
the  agreement.  A  question  having  arisen 
as  to  whether  the  ex  facie  paid-up  share 
capital  of  the  second  company  was  truly 
"  paid-up  share  capital "  in  the  sense  of  the 
agreement,  held  {rev.  Ld.  Dewar)  that  the 
question  was  a  pure  question  of  construc- 
tion under  the  contract,  and  that  although 
it  involved  a  question  of  law,  it  fell  to  be 
determined  by  the  arbiter.  Nwth  British 
Ely.  Coy.  v.  Newburgh  and  North  Fife  Ely. 
Coy.,  1911,  S.  C.  710;  48  S.  L.  E.  450; 
1911,  1  S.  L.  T,  266. 

44.  Reference  Clause— Contract— Juris- 
diction—Foreign— Law  Governing— British 
Law  Ascertainment  Act,  1859. — A  contract 
between  a  municipal  council  in  South  Africa 
and  a  firm  of  contractors  in  Scotland  con- 
tained clauses  (1)  that  it  should  be  deemed 
an  English  contract ;  and  (2)  that  the  arbi- 
trations therein  provided  for  should  be 
arbitrations  within  the  meaning  of  the 
Arbitration  (England)  Act,  1889,  and  the 
Transvaal  Arbitration  Ordinance  of  1904 
respectively.  Eeld  (1)  (following  Hamlyn 
V.  Talisher  Distillery,  1894  (H.  L.),  21  R.  21) 
that  the  validity  and  scope  of  the  arbitra- 
tion clauses  fell  to  be  determined  by  the 
law  of  England ;  and  (2)  that  as  the  parties 
intended  appealing  to  the  House  of  Lords 
the  convenient  course  was  to  state  a  case 
for  that  Court  to  determine  whether  the 
arbitration  clauses  founded  on  were  valid 
and  covered  the  dispute  in  question.  Re- 
versed on  appeal,  1909  (H.  L.),  S.  C.  53  •  47 
S.  L.  E.  20 ;  1909,  2  S.  L.  T.  313.    Johanves- 


burg  Municipal  Council  v.  D.  Stewait  &  Coy., 
1909,  S.  C.  860;  46  S.  L.  E.  657;  1909, 
1  S.  L.  T.  408. 

45.  Reference  Clause  —  Contract  —  Scope 
of  Reference. — Held  that  a  reference  to 
arbitration  of  all  questions  or  disputes 
arising  out  of  the  specification  or  contract 
included  a  dispute  as  to  the  construction  of 
the  specification  or  contract.  Low  &  Thomas 
V.  The  Western  Distiict  Committee  of  the 
County  Council  of  Dumbarton,  1905  (0.  H.), 
13  S.  L.  T.  620. 

46.  Reference  Clause  —  Contract  —  Scope 
of  Reference— Extension  by  Pleadings.— 

Parties  to  a  submission  may  by  their 
pleadings  extend  the  scope  of  the  arbitra- 
tion beyond  the  limits  of  the  reference 
clause  under  which  it  was  originally  made. 
Miller  &  Scm  v.  Oliver  &  Boyd,  1 906,  8  F. 
390;  43  S.  L.  E.  270;  13  S.  L.  T.  789. 

47.  Reference  Clause  —  Contract  —  Scope 
of  Reference  —  Jurisdiction  —  Foreign  — 
Forum  conveniens. — A  Scottish  firm  entered 
into  a  contract  with  an  English  company 
to  be  executed  in  England,  which  contained 
an  arbitration  clause  providing  for  the 
settlement  of  disputes  by  arbitration  under 
the  English  Arbitration  Act.  The  Scottish 
firm  having  used  arrestments  to  found  juris- 
diction, raised  an  action  in  Scotland  against 
the  English  company  in  which  the  question 
arose  whether  the  matters  in  dispute  were 
covered  by  the  arbitration  clause.  The 
defenders  pleaded  forum  non  conveniens. 
The  Court  (following  Hamlyn  &  Coy.  v. 
Talisker  Distillery,  1894  (H.  L.),  21  E.  21) 
repelled  this  plea,  found  that  the  matters  in 
dispute  fell  to  be  settled  by  arbitration  in 
terms  of  the  contract,  and  sisted  the  action 
in  hoc  statu  until  the  matters  should  be  so 
settled.  James  Howden  &  Coy.  Ltd.  v.  Powell 
Duffryn  Steam  Coal  Coy.  Ltd.,  1912,  S.  C. 
920 ;  49  S.  L.  E.  605 ;  1912, 1  S.  L.  T.  357. 

48.  Reference  Clause— Contract— Scope 
of  Reference— Partnership,  Agreement  for 
Dissolution  of— Breach  of  Agreement  — 
Action  for  Damages  not  excluded  by 
Clause  of  Reference  in  Agreement.— ^e/(^ 
that  a  reference  of  any  question  as  to  the 
meaning  of  a  copartnery  contract  or  of  a 
minute  of  dissolution  thereof,  or  any  ques- 
tion, matter,  or  thing  connected  with  or 
arising  out  of  or  in  consequence  of  the  dis- 
solution, did  not  exclude  an  action  by  one 
partner  against  the  other  for  damages  for 
his  having,  in  -breach  of  the  copartnery 
contract  and  minute  of  dissolution,  issued  a 
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circular  representing  that  the  goodwill  of 
the  business  carried  on  by  the  firm  had  not 
been  entirely  purchased  by  the  pursuer; 
and  for  his  having  canvassed  customers  of 
the  old  firm.  Gilmmr  v.  Drysdale,  1905 
(0.  H.),  13  S.  L.  T.  505. 

49.  Reference  Clause— Contract— Scope 
of  Reference- Partnership- Disputes  "in 
any  way  relating  hereto."— Construction 
of  above-quoted  clause.  Muir  v.  Midr, 
1906,  8  F.  365;  43  S.  L.  E.  240;  13 
S.  L.  T.  658. 

50.  Reference  Clause— Contract,  Scope 
of  Reference- Partnership— Dissolution. 
— A  contract  of  copartnery  contained  a 
clause  providing  for  a  reference  to  an 
arbiter  named  of  any  differences  arising 
between  the  parties  to  the  contract,  or  in 
any  way  concerning  the  same,  but  did  not 
empower  the  arbiter  to  decree  dissolution. 
In  an  action  by  one  partner  for  dissolution, 
held  that  the  jurisdiction  of  the  Court  was 
not  excluded  by  the  arbitration  clause. 
Semple  v.  Macnair  &  Crawford,  1907  (0.  H.V 
15  S.  L.  T.  448. 

51.  Reference  Clause— Contract— Scope 
of  Reference  —  Partnership  —  Minute  of 
Agreement  as  to  Dissolution  of  a  Part- 
nership.— Held  that  a  reference  clause  in 
a  minute  of  agreement  providing  for  the 
dissolution  of  a  firm  covered  a  question  as 
to  whether  certain  claims  were  assets  of  the 
firm  at  the  date  of  the  dissolution.  Gilmour 
v.  Drysdale,  1905  (O.  H.),  13  S.  L.  T.  433. 

52.  Reference  Clause— Contract— Scope 
of  Reference— Question  whether  Contract 
Finally  Adjusted. — Circumstances  in  which 
held  that  a  reference  to  the  arbiter  ap- 
pointed in  a  contract  in  the  event  of  dis- 
pute must  proceed,  inasmuch  as  this  was 
a  question  between  the  parties  which  fell 
withih  the  arbitration  clause.  Stirling  & 
Kinniburgh  v.  Haddington  Western  District 
Cmnviittee,  1907,  44  S.  L.  E.  711 ;  15 
S.  L.  T.  72. 

53.  Reference  Clause— Contract— Scope 
of  Reference — "True  Intent  and  Mean- 
ing."— A  dispute  between  the  parties  to 
a  contract  as  to  whether  one  of  them  had 
in  fact  misled  the  other,  and  failed  to  per- 
form, held  outside  the  scope  of  a  clause 
which  referred  to  arbitration  disputes  as  to 
the  "true  intent  and  meaning"  of  the  con- 
tract. Aliller  &  Son  v.  Oliver  &  Boyd,  1906, 
8  R  390;  43  S.  L.  E.  270;  13  S.  L.  T. 
789. 


54.  Reference  Clause— Contract  —  Sub- 
contract.— Held  that  an  arbitration  clause 
in  a  principal  contract  had  not  been  im- 
ported into  a  relative  sub-contract.  Good- 
wins, Jardine  &  Coy.  v.  Brand  &  Son,  1905, 

7  F.  995 ;   42  S.  L.  E.  806 ;  13  S.  L.  T. 
329. 

55.  Reference  Clause— Scope  of— Build- 
ing Contract— Action — List.— Dispute  over 
a  building  contract  which  the  Lord  Ordin- 
ary held  to  fall  within  the  reference 
clause,  and  action  sisted  in  order  that 
parties  might  go  to  the  arbiter.  W.  &  A. 
Boberfson  v.  Gerrard,  1908  (0.  H.)  16 
S.  L.  T.  100. 

56.  Reference  Clause — Scope  of— Lease — 
Construction. — A  claim  by  the  tenants  of  a 
farm  to  retain  portion  of  the  rent  in  respect 
of  defective  drainage  and  consequent 
deprivation  of  use  of  part  of  the  subjects 
let,  held  not  to  fall  under  the  reference 
clause  in  a  lease.  Brown  v.  Simpson,  1910 
(0.  H.),  1  S.  L.  T.  183. 

57.  Reference  Clause — Scope  of— Lease 
— Restoration  of  Land  after  Ish. — Terms 
of  a  reference  clause  in  a  lease  of  minerals 
held  to  include  a  reference  of  questions 
as  to  restoring  the  surface  at  the  termina- 
tion of  the  lease.     M'Cosh  v.  Moore,  1905, 

8  F.  31 ;  43  S.  L.  E.  167 ;  13  S.  L.  T.  591. 

58.  Reference  Clause — Scope  of— Lease 
—  Termination  —  Compensation  for  Im- 
provements—Agricultural Holdings  Act, 
1900,  sec.  2  (1),  (2),  (3) ;  Second  Schedule, 
Part  II.,  sees.  1,  4. — An  agricultural  lease 
provided  for  the  settlement  by  two  arbiters 
of  claims  of  a  specified  class.  On  the 
expiry  of  the  lease  the  tenant  claimed 
under  these  heads  and  also  under  the 
Agricultural  Holdings  Act.  Held  that 
there  was  no  agreement  in  writing  to 
refer  these  additional  claims  to  two  arbiters, 
and  that  accordingly,  in  terms  of  the  Act, 
the  reference  must  be  made  to  one  arbiter. 
Hamilton  Ogilv-y  v.  Elliot,  1904,  7  F. 
1115;  42  S.  L.  E.  41 ;  12  S.  L.  T.  397. 

59.  Reference  Clause— Scope  of— Lease 
— Valuation  of  Sheep  Stock— Abrogation 
—Agricultural  Holdings  (Scotland)  Act, 
1908,  sec.  11  (1).— A  lease  of  a  sheep  farm 
provided  that  at  its  expiry  "  the  tenant  shall 
leave  the  sheep  stock  on  the  farm  to  the 
proprietors  or  incoming  tenant  according 
to  the  valuation  of  men  mutually  chosen, 
with  power  to  name  an  oversman."  Held 
that  sec.  11  of  the  Agricultural  Holdings 
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Act,  1908,  applied,  abrogating  the  pro- 
visions in  the  lease,  and  that  a  single 
arbiter  fell  to  be  appointed.  Stewart  v. 
Williamson,  1909,  S.  C.  1254;  46  S.  L.  E. 
918  ;  1909,  2  S.  L.  T.  125.  Affirmed  1910 
(H.  L.),  S.  C.  47 ;  47  S.  L.  E.  536;  1910, 

1  S.  L.  T.  326. 

60.  Reference  Clause— Scope  of— Trade 
Union  Rules— Question  whether  New  Rule 
Ultra  vires.— By  the  rules  of  a  trade  union 
it  was  provided  that  any  differences  arising 
between  members  of  the  union  and  the 
executive  should  be  referred  to  the  decision 
of  an  arbitration  committee.  Held  by 
Lord  Skerrington  (Ordinary)  that  the 
question  whether  a  new  rule  was  ultra  vires 
of  the  union  did  not  fall  within  the  scope 
of  the  reference.  Johnstone  v.  The  Asso- 
ciated Ironmoulders  of  Scotland,  1911  (0.  H.), 

2  S.  L.  T.  478. 


ARCHITECT 

See  (1)  Agency  IL,  wee  Authority. 

(2)  CoNTKACT,    voce   Building    Con- 
tract. 


ARMY 
See  Bank,  voce  Overdraft. 

ARREST 

See  Abuse  of  Process. 

1.  Wrongful— Police  Constable— Arrest 
without  Waxiaint.—Circumstances  in  which 
held  that  an  action  of  damages  for  illegal 
apprehension  by  a  police  constable  was 
irrelevant.  Muir  v.  Hamilton  Magistrates, 
&c.,  1910  (0.  H.),  1  S.  L.  T.  164 

2.  Wrongful — Police  Constable— Arrest 
without  Warrant  of  Person  "Reasonably 
Suspected  of"  Crime— Issue— Malice  and 
Want  of  Probable  Cause— Glasgow  Police 
Act,  1866  (29  &  30  Vict.  c.  cclxxiii.),  sec. 
88. — In  an  action  of  damages  for  wrongous 
apprehension  against  two  police  constables 
who  had  apprehended  the  pursuer  without 
a  warrant,  the  defenders  maintained  that 
as  they  had  land  fide  suspected  the  pursuer 
of  having  committed  a  penal  offence,  and 
as,  in  their  judgment,  they  had  acted 
reasonably,  they  were  protected  by  sec.  88 
of  the  Glasgow  Police  Act,  1866,  and  the 


action  should  be  dismissed ;  or,  at  all 
events,  that  malice  and  want  of  probable 
cause  must  be  put  in  issue.  Held  (1)  that 
the  question  whether  the  defenders'  grounds 
of  suspicion  were  or  were  not  reasonable 
was  one  for  the  jury  ;  and  (2)  that  malice 
and  want  of  probable  cause  need  not  be 
put  in  issue ;  and  an  issue  approved  {Harvey 
V.  Sturgeon,  1912,  S.  C.  974,  discussed). 
Shields  v.  Shearer,  1913,  S.  C.  1012  ;  50 
S.  L.  E.  794  ;  1913,  2  S.  L.  T.  68.  Affirmed 
1914  (H.  L.),  S.  C.  33 ;  51  S.  L.  E.  403 ; 
1914,  1  S.  L.  T.  (H.  L.)  360. 

3.  Wrongful — Police  Constable— Issue — 
Malice  and  Want  of  Probable  Cause — Glas- 
gow Police  Act,  1866  (29  &  30  Vict, 
c.  cclxxiii.),  sec.  88. — In  an  action  of 
damages  against  two  police  constables  for 
wrongous  apprehension,  held,  in  the  circum- 
stances of  the  case,  that  as  the  pursuer's 
averments  did  not  disclose  reasonable 
grounds  for  the  defenders'  actings,  malice 
and  want  of  probable  cause  need  not  be 
put  into  the  issue.  Harvey  v.  Sturgeon, 
1912,  S.C.  974;  49S.L.  E.  717;  1  S.  L.  T. 
453. 


4.  Wrongful— Ship — Captain's  Orders— 
Issue— Malice  and  Want  of  Probable  Cause 
—Merchant  Shipping  Act,  1894  (57  &  58 
Vict.  c.  60),  sec.  287.  —  In  an  action  of 
damages  for  illegal  arrest  by  a  passenger 
against  the  owners  of  a  steamer,  the  pur- 
suer averred  that  in  arresting  him  "  the 
ship's  officers  acted  in  obedience  to  the 
orders  of  the  captain,  who  was  the  de- 
fenders' servant  in  charge  of  said  steamer." 
Held  that  as  upon  the  pursuer's  own  show- 
ing the  ship's  officers  had  acted  in  pur- 
suance of  the  orders  of  the  captain,  their 
actings  were  privileged,  and  that  accord- 
ingly malice  and  want  of  probable  cause 
must  go  into  the  issue.  Coutts  and  Park  v. 
M'Brayne,  Ltd.,  1910,  S.  C.  386  ;  47  S.  L.  E. 
315;  1910,  1  S.  L.  T.  114. 


5.  Wrongful— Want  of  Probable  Cause- 
Conviction  follows  Arrest  —  Violence.  — 
A  pursuer  sued  a  policeman  for  damages 
for  (1)  wrongful  arrest,  (2)  excessive 
violence  used  in  course  thereof,  but  he 
averred  that  a  conviction  had  followed  on 
the  charge  made  against  him.  Action 
dismissed  as  irrelevant.  (1)  Looking  to  the 
conviction,  want  of  probable  cause  could 
not  be  maintained  ;  (2)  the  averments  were 
insufficient.  Hill  v.  Campbell,  1905,  8  P 
220 ;  43  S.  L.  E.  226 ;  13  S.  L.  T.  731. 
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voce 


ARRESTMENTS 

See  (1)  Expenses,  voce  Arrestment   on 
Dependence. 
(2)  Jurisdiction,  voce   Arrestment 
TO  Found. 
See    also    Alimentary    Provision, 
Diligence. 

Adherence  and  Aliment,  8. 

Alimentary  Fund,  12-15. 

Arrestee,  1,  2. 

Caution,  8,  10. 

Cheque,  19,  21. 

Company,  2,  6. 

Corporation,  1. 

Debts  Due,  18,  19. 

Dependence,  Arrestment  on,  8,  9. 

Execution,  1,  3-5. 

Furthcoming,  6,  7. 

Illiquid  Claim,  20. 

Jurisdiction,  7. 

And  see  voce  Jurisdiction. 
Letters  of  Arrestment,  4. 

See  also  Process,  voce  Extract. 
Liferent,  14. 
Recal,  8,  10,  17,  22. 
Ship,  10,  17. 
Subject  of,  5,  12-22. 
Trust  Funds,  5,  12-15. 
Warrant  to  Arrest,  11. 
Wrongous  Use  of,  9. 

1.  Arrestee  —  Corporation  —  Bank — Exe- 
cution in  Hand  of  Manager  of  Branch. — 

Arrestments  of  funds  lodged  with  a  bank 
on  deposit-receipt  were  used  "in  hands 
of  A.  C,  agent  at  St.  M.  for  the  Union 
Bank  of  Scotland,  Ltd.,  of  £  ,  due  and 
addebted  by  the  said  bank  to  "  the  common 
debtor.  No  intimation  of  the  arrestments 
was  made  to  the  head  oflSce.  Held  by  Lord 
Mackenzie,  and  acquiesced  in,  that  the 
arrestments  were  good.  Allan's  Ezr.  v. 
TJnion  Bank  of  Scotland,  Ltd.,  1909,  S.  C. 
206 ;  46  S.  L.  R.  124  :  16  S.  L.  T.  553. 

2.  Arrestee— Fund  Attached— Company. 

— Arrestments  used  in  the  hands  of  A.  of 
sums  due  by  him  to  B.  will  attach  only 
money  due  by  A.  as  an  individual.  Burns 
V.  Gillies,  1906,  8  F.  460 ;  43  S.  L.  R.  322 ; 
13  S.  L.  T.  734. 

3.  Execution  —  Validity — Description — 
Ambiguity. — An  arrestment  ad  fundandam 
jurisdictionem  of  certain  shares  in  a  company 
professed  to  proceed  against  "  R.  Lattimore, 
36  Morskoi,  St.  Petersburg,  Russia." 
There  were  two  persons  falling  under  that 
description  who  held  shares  in  the  company. 


Held  by  Lord  Skerrington  (Ordinary)  that 
the  arrestment  was  bad  from  ambiguity. 
Lattimore  v.  Singleton,  Dunn  &  Coy.,  19il 
(0.  H.),  2  S.  L.  T.  360. 

4.  Execution— Validity— Informality  in 
Letters — Error  in  Date. — Held  not  to  invali- 
date letters  of  arrestment  that  the  year  of 
the  King's  reign  contained  an  unauthenti- 
cated  alteration,  the  date  according  to  the 
year  of  grace  being  correct.  Baird  v.  Baird, 
1910  (0.  H.),  1  S.  L.  T.  95. 

5.  Execution  —  Validity  —  Subject  Ar- 
rested—Sum Due  to  Debtor  from  Trust 
Estate. — Arrestments  of  trust  funds  were 
executed  by  serving  a  separate  schedule 
of  arrestment  upon  each  of  two  surviving 
trustees,  who  administered  the  trust  estate. 
Each  schedule  bore  that  the  messenger 
arrested  "in  the  hands  of  you,  the  said 
A.  B.,  as  one  of  the  surviving  trustees 
under  the  settlement  of  X.,  the  sum  of 
£350  due  and  addebted  by  you,  as  trustee 
aforesaid"  to  the  common  debtor.  Held 
(rev.  Ld.  CuUen,  dub.  Ld.  Johnston)  that 
the  debt  was  sufficiently  described  and  that 
the  arrestments  were  valid.  Grade  v. 
Gra(Ae,  1910,  S.  C.  899;  47  S.  L.  R.  820; 
2  S.  L.  T.  144. 

6.  Furthcoming  —  Arrestment  of  Share 
in  Company— Loss  of  Share  Certificate- 
Indemnity. — In  an  action  against  a  company 
and  its  liquidator  to  have  an  arrested  share 
in  the  company  made  furthcoming  to  the 
pursuer,  it  appeared  that  the  share  certifi- 
cate was  missing.  The  Lord  Ordinary 
repelled  a  plea  to  the  effect  that  as  a  con- 
dition of  decree  being  pronounced  the 
defenders  should  be  indemnified  against  all 
liability  in  respect  of  the  missing  certificate. 
Roney  v.  Tarakan  Petroleum  Oil  Syndicate, 
Ltd.,  1910  (0.  H.),  1  S.  L.  T.  272. 

7.  Furthcoming— Sheriff— Arrestee  Sub- 
ject to  the  Jurisdiction  —  Jurisdiction 
against  Common  Debtor  —  Sheriff  Courts 
(Scotland)  Act,  1907  (7  Edw.  VII.  c.  51), 
sec.  6  (g). — In  an  action  of  furthcoming  in 
the  Sheriff  Court,  if  the  arrestee  is  subject 
to  the  jurisdiction  it  is  unnecessary  to  found 
jurisdiction  against  the  common  debtor. 
L'.ggat  Brothers  v.  Gray,  1912,  S.  C.  230; 
49  S.  L.  R.  189;  1912,  1  S.  L.  T.  49. 

8.  On  Dependence  —  Competency  —  Ad- 
herence and  Aliment — Recal — Caution. — 
Held  that  the  pursuer  in  an  action  of  ad- 
herence and  aliment  was  not  entitled  to 
use  arrestments  with  regard  to  any  future 
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aliment  to  which  she  might  be  found 
entitled,  but  that  she  was  entitled  to  the 
benefit  of  the  arrestments  which  she  had 
used  for  the  purpose  of  recovering  her 
expenses  and  her  aliment  during  the  de- 
pendence of  the  action.  The  Lord  Ordinary 
recalled  the  arrestments  on  caution.  Millar 
V.  Malar,  1907  (0.  H.),  15  S.  T.  205. 

9.  On  Dependence — Malice  and  Want  of 
Probable  Cause. — In  an  action  of  damages 
for  the  wrongous  use  of  arrestments  on  the 
dependence  of  an  action,  it  must  be  shown 
that  the  defender  acted  maliciously  and 
without  probable  cause.  Ken  v.  Malcolm, 
1906(0.  H.)  MS.  L.  T.  191. 

10.  On  Dependence — Recal— Ship— Mari- 
time Lien  in  Bespect  of  Collision — Execu- 
tion— Caution. — In  an  action  of  damages 
by  the  owners  of  one  steamer  against  the 
owners  of  another  steamer  in  respect  of  a 
collision,  the  pursuers  arrested  the  de- 
fenders' vessel  on  the  dependence.  A 
petition  for  recal  of  the  arrestment  was 
objected  to  on  the  ground  that  the  re- 
spondents would  thereby  be  prevented 
from  working  out  their  maritime  lien 
over  the  ship.  Held  that  an  arrestment 
on  the  dependence  was  not  the  appro- 
priate form  of  diligence  for  working  out 
a  maritime  lien,  and  arrestment  recalled 
on  caution.  Clan  Line  Steamers,  Ltd.  v. 
Earl  of  Douglas  Steamship  Coy.  Ltd.,  1913, 
S.  C.  967  ;  50  S.  L.  E.  771 ;  1913,  2  S.  L.  T. 
57  [and  see  Ship,  voce  Makitime  Lien]. 

11.  On  Dependence  —  Sheriff  —  Initial 
Writ — Warrant  to  Arrest — Sheriff  Courts 
(Scotland)  Act,  1907  (7  Edw.  VII.  c.  61), 
Form  A,  and  Rule  45,  Schedule  I.— Held  that 
it  was  unnecessary  to  insert  in  the  initial 
writ  a  crave  for  warrant  to  arrest  on  the 
dependence,  and  that  arrestments  proceed- 
ing upon  a  warrant  granted  by  the  Sheriff- 
Clerk  were  valid.  A.  L.  Muir  &  Son  v. 
Bobert  Muir  &  Coy.  Ltd.,  1910  (0.  H.), 
1  S.  L.  T.  414. 

12.  Subject  Arrested — Alimentary  Debts 
—  Arrears  —  Arrestment  of  Alimentary 
Income. — An  arrestment  of  the  current 
income  of  an  alimentary  fund  by  a  creditor 
for  arrears  of  alimentary  debts  is  valid 
(Monypenny  v.  £arl  of  Buchan,  1835,  13  S. 
1112,  followed;  and  see  Lord  Buthven  v. 
Drummond,  1908,  S.  C.  1154;  45  S.  L.  E. 
901 ;  16  S.L.T.  335).  Buthven  and  Another 
V.  Pulfmd  &  Sons,  1909,  S.  C.  951;  46 
S.  L.  E.  612;  1909,  1  S.  L.  T.  405. 


13.  Subject  Arrested— Alimentary  Fund 
— Competency  of  Discussing  Objection  that 
Fund  Alimentary  in  Petition  for  Becal.— 
Held  that  an  objection  to  arrestments 
that  the  fund  sought  to  be  attached  was 
alimentary  could,  where  there  was  no 
action  of  furthcoming,  be  discussed  in  a 
petition  for  recal  of  the  arrestments.  Lord 
Buthven  v.  Drummond,  1908,  S.  C.  1154; 
45  S.  L.  E.  901 ;  16  S.  L.  T.  335. 

14.  Subject  Arrested— Alimentary  Fund 
—  Constituted  by  Debtor?  — The  sum 
realised  by  the  sale  of  an  entailed  estate 
was  subject  to  claims  by  creditors  of  the 
heir  in  possession.  The  next  (consenting) 
heir  had  claims  against  the  balance  which 
would  have  exhausted  it.  He  consented 
to  its  investment  in  trust  to  procure  an 
alimentary  liferent  for  the  disentailer. 
Held  that  the  liferent  was  not  subject  to 
arrestment  at  the  instance  of  the  dis- 
entailer's  creditors.  Lord  Buthven  v.  Drum- 
mond, 1908,  S.  C.  1154;  45  S.  L.  E.  901 ; 
16  S.  L.  T.  335. 

15.  Subject  Arrested — Alimentary  Trust 
Funds. — An  alimentary  fund  is  subject  to 
diligence  to  the  extent  to  which  it  is  not 
required  for  the  maintenance  of  the  person 
entitled  thereto.  The  Lord  Ordinary  held 
that  there  was  nothing  subject  to  arrest- 
ment, as  the  trustees  were  entitled  to  retain 
arrears  of  income  and  surplus  income  not 
required  for  maintenance  to  meet  advances 
made  by  them  to  the  beneficiary  out  of 
capital.  Kidstons,  Watson,  Twnbull  &  Coy. 
V.  M'Farlane's  Trs.,  1904  (0.  H.),  12  S.  L.  T. 
722.  Cf.  Thomson  v.  Thomson,  1905,  42 
S.  L.  E.  711;  13  S.  L.  T.  245. 

16.  Subject  Arrested— Claim  of  Damages 
for  Wrongous  Dismissal — Arrestment  used 
before  Claim  made,  or  Action  Raised,  by 
Dismissed  Servant — Validity. — Held  {rev. 
Ld.  Mackenzie,  the  Lord  President  diss.) 
that  a  claim  of  damages  for  wrongous  dis- 
missal was  effectually  arrested  by  a  creditor 
of  the  dismissed  servant,  so  as  to  give  the 
arresting  creditor  a  preference  over  the 
sum  of  damages  recovered,  although  at  the 
date  of  the  arrestment  no  claim,  judicial 
or  extrajudicial,  had  been  made  by  the 
dismissed  servant  against  his  employers. 
Observations  (by  the  Lord  President)  on  the 
maxim  actio  personalis  maritur  cum  persona, 
and  on  the  authority  of  Auld  v.  Shairp 
(1874,  2  E.  191  and  940).  Biley  v.  Ellis, 
1910,  S.  C.  934;  47  S.  L.  E.  788;  1910, 
2  S.  L.  T.  84. 
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17.  Subject  Arrested— Corporeal  Move- 
able—Ship— Eecal— Petition  for.— Where 
a  corporeal  moveable  is  arrested,  the 
arrester  must  show  jpiima  facie  that  the 
subject  is  the  property  of  the  common 
debtor.  Failing  this  the  arrestee  may 
petition  for  the  recal  of  the  arrestments. 
Barclay,  Curie  &  Coy.  Ltd.  v.  Sir  James 
Laivg  &  Sons,  Ltd.,  1908  (H.  L.)  S.  C.  1 : 
45S.L.  E.  87;  15  S.  L.  T.  644. 

18.  Subject  Arrested— Debt  Due  to  Com- 
mon Debtor  in  Representative  Capacity 
—Specification  of— Funds  Due  to  an 
Executor. — The  pursuer  in  an  action  having 
obtained  decree  for  payment  against  the 
defender  "A.  B.,  executor  nominate  of 
C.  D.,"  executed  an  arrestment  in  the 
hands  of  a  law-agent  who  had  acted  in 
the  administration  of  the  executry.  The 
schedule  of  arrestment  bore  that  the  arrest- 
ment proceeded  in  virtue  of  the  extract 
decree  in  this  action  "against  A.  B., 
executor  nominate  of  the  deceased  C.  D., 
defender,"  and  described  the  funds  attached 
as  the  sum  "due  and  addebted  by  you  to 
the  said  A.  B.,  defender."  In  an  action  of 
furthcoming  at  the  instance  of  the  arrester, 
held  that  the  arrestment  was  bad  in  respect 
that  the  schedule  did  not  make  it  plain 
that  the  sum  arrested  was  duo  to  A.  B. 
qua  executor,  and  therefore  that  the  furth- 
coming was  incompetent.  Gibb  v.  Lee,  1908, 
45  S.  L.  E.  833 ;  16  S.  L.  T.  260. 

19.  Subject  Arrested  —  Debt  — Payment 
by  Cheque  before  Arrestment. — There  is 
no  duty  on  an  arrestee  who  has,  prior  to 
the  arrestment,  paid  the  common  debtor 
by  cheque  to  stop  the  cheque.  Its  accept- 
ance by  the  common  debtor  extinguishes 
the  debt,  and  there  is  nothing  left  to  arrest 
in  the  hands  of  the  arrestee.  Leggat 
Brothers  v.  Gray,  1908,  S.  C.  67 ;  45  S.  L.  E. 
67;  15  S.  L.  T.  533. 

20.  Subject  Arrested — Illiquid  Claim. — 
M.  &  Coy.  were  creditors  of  A.  in  virtue  of 
a  decree  of  the  Court  of  Session.  A.,  in  a 
claim  of  damages  against  W.  &  Coy.  Ltd., 
was  awarded  by  a  jury  £300.  W.  &  Coy. 
were  insured,  and  it  was  the  insurance  com- 
pany which  defended  in  name  of  W.  &  Coy. 
Ltd.  On  the  day  following  upon  the  jury's 
award  in  A.'s  favour  against  W.  &  Coy. 
Ltd.,  arrestments  were  used  in  the  hands 
of  the  latter  by  M.  &  Coy.  Following 
upon  the  trial,  a  rule  was  obtained  by 
W.  &  Coy.  on  A.  to  show  cause  why  a  new 
trial  should  not  be  granted.     The  insurance 


company  then  entered  into  an  arrange- 
ment with  A.,  whereby  the  latter  granted 
W.  &  Coy.  Ltd.  a  discharge  of  his  claim 
for  damages  against  them  on  payment  to 
him  of  the  sum  of  £75  by  the,  insurance 
company.  It  was  further  agreed  that  the 
verdict  of  the  jury  be  discharged,  that 
decree  of  absolvitor  be  pronounced,  no  ex- 
penses being  due  to  or  by  either  party,  and 
this  was  embodied  in  a  joint  minute,  to 
which  the  Court  interponed  authority.  In 
an  action  of  furthcoming  by  M.  &  Coy. 
against  W.  &  Coy.  Ltd.  and  A.  for  repeti- 
tion of  the  sum  alleged  to  have  been  paid 
to  A.  in  breach  of  arrestments,  held  that 
the  arrestment  being  of  an  illiquid  claim, 
upon  which  no  decree  followed,  attached 
nothing,  and  the  compearing  defenders 
W.  &  Coy.  were  assoilzied.  Ales:  Mather 
&  Son  V.  John  Wilson  &  Coy.  Ltd.  and 
Another,  1908  (0.  H.),  15  S.  L.  T.  946. 

21.  Subject  Arrested — Question  as  to 
whether  any  Debt  Due  when  Arrestment 
laid  on — Proceeds  of  Cheque  which  had 
been  Collected  by  the  Bank  and  was  Held 
by  the  Bank  for  the  Arrestee.— The  pur- 
suer owed  money  to  the  defender.  His 
agent  handed  to  defender's  law-agent  at 
Paisley  a  cheque  drawn  by  the  pursuer 
on  his  account  in  a  branch  office  of  the 
Bank  of  Scotland  in  Glasgow.  The  de- 
fender's agent  handed  the  cheque  to  the 
branch  office  of  the  National  Bank  in 
Paisley  for  collection,  and  they  in  turn 
sent  it  to  their  head  office  in  Glasgow.  The 
cheque  was  presented  by  the  National  Bank 
head  office  to  the  Bank  of  Scotland  branch 
office,  and  was  duly  honoured.  An  entry 
was  made  in  the  books  of  the  head  office 
crediting  their  Paisley  branch  with  the 
amount.  Before  notice  had  been  given  to 
the  Paisley  branch  of  the  National  Bank  or 
to  the  defender's  agent  that  the  cheque  had 
been  honoured,  the  pursuer  arrested  in  the 
hands  of  defender's  agents  all  sums  due  to 
the  defender.  Held  that  the  sum  contained 
in  the  cheque  had  been  attached.  Pollock, 
Whyte  &  Waddell  v.  The  Old  Park  Forge, 
Ltd.,  1907  (0.  H.),  15  S.  L.  T.  3. 


22.  Subject  Arrested— Recal— Petition  by 
Third  Party— Competency. — A  petition  by 
a  third  party  for  recal  of  arrestments  on 
the  ground  that  the  subjects  arrested  really 
belonged  to  him  dismissed  as  incompetent 
{Brand  v.  Kent,  1892,  20  E.  29,  followed). 
"Nordsoen"  v.  Mackie,  Koth  &  Cay.,  1911, 
S.  C.  172;  48  S.  L.  E.  91;  1910,  2 
S.  L.  T.  292. 
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ASSAULT 

See  Master  and  Servant,  voce  Servant. 

1.  Assault  by  Police  Constable— Aver- 
ment by  Pursuer  that  Wrongous  Act  within 
Scope  of  Duty — Admission  in  Defender's 
Favour. — A  pursuer  in  an  action  of  damages 
against  a  police  constable  for  assault  averred 
that  the  assault  had  been  committed  within 
the  scope  of  his  duty.  Action  dismissed  as 
irrelevant.  Baillie  v.  C'oi'poraiiffii  of  Edin- 
burgh, 1905  (0.  H.),  13  S.  L.  T.  361. 

2.  Hotelkeeper— Removal  of  Objection- 
able Person  from  Hotel  Premises— Violence 
— Unnecessary  Violence. — Opinion  (by  the 
Lord  Justice-Clerk)  that  violence  used  by 
a  hotelkeeper  or  his  servants  in  removing 
an  objectionable  person  from  the  premises 
is  not  an  assault  or  contrary  to  law  unless 
used  in  a  degi'ee  that  is  excessive  or 
unnecessary.  Cook  v.  Paxion,  1910,  48 
S.  L.  E.  7. 


ASSESSMENTS 

See  Valuation  Eoll. 

Application  of  Eates,  1-5. 

Company,  15,  17. 

Deductions,  13-18. 

Drainage,  5. 

Exemption,  6-9. 

Harbour,  8,  13. 

House,  11. 

Law  Courts,  7. 

Liability  for  Assessment,  11,  12. 

Local  Government  Eates,  12. 

Mode  of  Assessment,  1,  2. 

Municipal  Premises,  10. 

Poor  Eates,  13-19. 

See  also  Bankruptcy,  toce  Banking. 
Provisional  Order,  3,  4. 
School  Eates,  9,  10,  20. 

See  also  Bankruptcy,  voce  Banking. 
Telephone  Company,  15. 
Valuation  of  Lands,  17. 
Valuation  Eoll,  2,  17,  18. 
Water  Eates,  21-24. 

1.  Application  of  Bates  —  Burgh  —  Ex- 
pense of  Preparing  Register  of  Voters — 
Mode  of  Assesment — Burgh  Voters  Regis- 
tration (Scotland)  Act,  1856  (19  &  20  Vict, 
c.  58),  sec.  43— Glasgow  Municipal  Act, 
1878  (41  Vict.  c.  c),  sec.  12,  and  City  of 
Glasgow  Act,  1891  (54  &  55  Vict.  c.  cxxs.), 
sec.  14. — Held  that  the  Corporation  of  Glas- 
gow could  not  call  upon  the  Parish  Councils 
of  Glasgow  and  of  other  parishes  partly 
within  the  city  to  raise  by  assessment  along 


with  the  poor  rate  the  sum  necessary  for 
preparing  the  register  of  voters.  Glasgow 
Corporation  v.  Glasgow  Parish  Council,  1910, 
S.  C.  S58;  47  S.  L.  E.  711;  1910,  2 
S.  L.  T.  51. 

2.  Application  of  Rates  —  Burgh— Ex- 
pense of  Preparing  Valuation  Roll — Mode 
of  Assessment— Lands  Valuation  (Scotland) 
Act,  1854  (17  &  18  Vict.  c.  91),  sec.  18— 
Implied  Repeal — Glasgow  Municipal  Act, 
1878  (41  &  42  Vict.  c.  c),  sec.  11,  and  City  of 
Glasgow  Act,  1891  (54  &  55  Vict.  c.  cxxx.), 
sec.  12. — Held  that  the  Corporation  of  Glas- 
gow were  precluded  by  the  provisions  of 
the  Glasgow  Municipal  Act,  1878,  and  the 
City  of  Glasgow  Act,  1891,  from  calling 
upon  the  Parish  Councils  of  Glasgow  and 
of  other  parishes  partly  within  the  city, 
under  sec.  18  of  the  Lands  Valuation  Act, 
1854,  to  raise  by  assessment  along  with  the 
poor  rate  the  sum  necessary  for  making  up 
the  valuation  roll.  Glasgow  Cmporation  v. 
Glasgow  Parish  Council,  1910,  S.  C.  858; 
47  S.  L.  E.  711 ;  1910,  2  S.  L.  T.  51. 

3.  Application  of  Rates  —  Burgh  —  Ex- 
penses of  Provisional  Order. — Held  that  the 
magistrates  of  a  burgh  were  not  entitled, 
either  at  common  law  or  under  statute,  to 
levy  rates  in  the  burgh  to  be  applied 
towards  the  payment  of  expenses  incurred 
by  them  in  the  unsuccessful  promotion  of 
a  Provisional  Order  for,  inter  alia,  the 
extension  of  the  burgh  boundaries.  Sliding 
County  Council  V.  Magistrates  of  Falkiik,  1912, 
S.  C.  1281;  49  S.  L.  E.  968;  1912,  2 
S.  L.  T.  181. 

4.  Application  of  Rates  —  Burgh  —  Ex- 
penses of  Provisional  Order  and  Private 
Bill — Aberdeen  Police  and  Waterworks 
Act,  1862  (25  &  26  Vict.  c.  cciii.)— Aberdeen 
Corporation  Water  Act,  1885  (48  &  49  Vict, 
c.  cxxiii.). — Held  that  the  magistrates  of 
Aberdeen  were  not  entitled  under  their 
private  Water  Acts  to  impose  and  levy 
rates  to  be  applied  towards  the  payment 
of  expenses  incurred  by  them  in  the  un- 
successful promotion  of  a  Provisional  Order 
and  Private  Bill  for  a  new  water  supply. 
Farquhar  &  Gill  v.  Magistrates  of  Aberdeen, 
1912,  S.  C.  1294;  49  S.  L.  E.  975;  1912, 
2  S.  L.  T.  186. 

5.  Application  of  Rates — Drainage — Ex- 
penses of  Forming  District— Public  Health 
Act,  1897,  sec.  133. — It  is  competent  to  levy 
an  assessment  on  a  special  drainage  district 
in  order  to  pay  the  expenses  of  forming  it. 
Inverarity  v.  Forfar  County  Council,  1906 
(H.  L.),  8  F.  15;  43  S.  L.  E.  673;  14 
S.  L.  T.  235. 
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6.  Exemption— Cemetery— "  Ground  Ex- 
clusively Appropriated  as  Burial  Ground  " 
—Eating  Exemptions  (Scotland)  Act,  1874 
(37  &  38  Vict.  c.  20),  sec.  l.—Held  by  Lord 
Skerrington  (Ordinary)  that  ground  belong- 
ing to  a  cemetery  company  and  used  by  it 
for  the  purpose  of  making  profit  by  selling 
rights  of  sepulture  therein  was  exempted 
from  liability  for  assessment  as  being  "  ex- 
clusively  appropriated  as  burial  ground " 
within  the  meaning  of  sec.  1  of  the  Bating 
Exemptions  Act,  1874.     JVood  v.  Western 
Cemetery  Coy.  Ltd.,  1910  (0.  H.),  2  S.  L.  T. 
249.    On  a  reclaiming  note  the  Court  (dub. 
Ld.  Johnston)  adhered.     1912,  S.  C.  1173; 
49  S.  L.  R.  930;  1912,  2  S.  L,  T,  205. 

7.  Exemption  —  Crown  —  Buildings  held 
by  Statutory  Body  and  Used  for  Public 
Purposes— Law   Courts— Buildings  Partly 
Let. — Held  that  a  statutory  body  of  commis- 
sioners created  for  the  purpose  of  holding 
certain  buildings  in  Glasgow  which  were 
used  for  various  public  purposes — Justiciary 
Court,  Sheriff  Court,  Justice  of  the  Peace 
Court — were  exempt  from  liability   both 
for   owners'   and  occupiers'  rates,   except 
with  regard  to  a  portion  of  the  buildings 
which  was  let  to  the  County  Council  and 
for   which  a  rent  was  received ;    and  in 
respect  of  this  portion,  seeing  that  it  was 
held  as  a  mere  investment,  the  commis- 
sioners    were     liable     for    owners'    rates 
(Coomber  v.  Justices  of  Berks,  1883,  9  App. 
Cas.    61,    followed).     Glasgow   Court-Houses 
Commissioners  v.    Glasgow    Parish    Council, 
1913,  S.  C,  194;  50  S.  L.  E.  97;  1912, 
2  S.  L.  T.  411. 

8.  Exemption— Harbour — ^Public  Health 
—General— Burgh  Police— Greenock  Har- 
bour.—-ffeZt?  that  G-reenock  harbour  was 
exempt  from  assessment  under  the  Public 
Health  Act.  Greenock  Harbour  Trs.  v. 
Gi-eenock  Magistrates,  1905  (H.  L.),  42 
S.  L.  E.  848 ;  13  S.  L.  T.  367. 

9.  Exemption  —  School  —  "  Voluntary 
School"  —  "  State  -  Aided  "  —  Education 
(Scotland)  Act,  1897  (60  &  61  Vict.  c.  62), 
sees.  2  and  3.— Held  that  an  endowed 
secondary  school,  though  participating  in 
the  Secondary  Education  Grant,  is  not  a 
"state-aided  day-school  not  provided  by 
the  School  Board,"  and  consequently  is  not 
as  a  "voluntary  school"  entitled  to  exemp- 
tion from  rates.  Governors  of  George  Watson's 
Hospital  V.  Edinburgh  Parish  Council,  1907 
(0.  H.),  45  S.  L.  R.  399 ;  15  S.  L.  T.  440. 

10.  Exemption  of  Poor  Rate  —  School 
Bate  —  Municipal    Premises  —  Edinburgh 


Municipal  and  Police  Act,  1879  (42  &  43 
Vict.  c.  132),  sec.  70. — Held  that  the  exemp- 
tion of  premises  from  burgh  assessments 
under  sec.  70  of  the  Edinburgh  Municipal 
and  Police  Act,  1879,  was  limited  to 
premises  used  for  "  police  "  administration. 
Held  that  the  exemption  did  not  apply  to 
school  rate.  Parish  Council  of  Edinburgh  v. 
The  Magistrates  of  Edinburgh,  1907,  S.  C. 
1079;  44  S.  L.  R.  811  ;  15  S.  L.  T.  174. 

11.  Liability— House  Letting  and  Rating 
(Scotland)  Act,  1911  (1  &  2  Geo.  V.  c.  53), 
sec.  7 — Small  Dwelling-house — Liability  of 
Owner  for  Occupiers'  Assessments— House 
Entered  in  Valuation  Roll  as  Unoccupied 
—  Deduction    for    Cost    of    Collection  — 
Method  of  Deduction.— -ffeM  (1)  that,  under 
the  House  Letting  and  Rating  Act,  1911 
(which  makes  the  owner  of  a  small  dwell- 
ing-house  primarily  responsible  for   occu- 
piers' assessments),  a  parish  council  is  en- 
titled to  recover  the  occupier's  rates  for 
the   whole    financial  year   from   such    an 
owner,  even  although  the  house  is  entered 
in  the  valuation  roll  as  unlet  and  unoccu- 
pied, subject  to  a  right  of  repayment  of  the 
proportion  effeiring  to  the  period  during 
which  the  premises  are  in  fact  unoccupied  ; 
and  (2)  that  the  owner  of  a  small  dwelling- 
house  is  entitled  at  the  time  of  payment  to 
deduct  from  the  occupiers'  assessment  the 
statutory  allowance  of  2^  per  cent,  to  cover 
cost  of  collection,  but  that,  if  he   subse- 
quently claims  repayment  of  any  portion 
of  the  assessment,  he  must  allow  a  counter- 
deduction  of  2^  per  cent,  on  that  portion. 
Glasgow  Parish  Council  v.   Graham,  1913, 
S.  C.  119 ;  50  S.  L.  R.  131 ;  1912,  2  S.  L.  T. 
369. 

12.  Liability— Local  Government  Rates 
— Creditor  Holding  Decree  of  Maills  and 
Duties. — A  heritable  creditor  holding  a 
decree  of  maills  and  duties  is  not  liable 
in  a  personal  action  for  payment  of  county 
council  rates.  Argyll  County  Council  v. 
Walker,  1909,  S.  C.  107;  46  S.  L.  R,  107 ; 
16  S.  L.  T.  575. 

13.  Poor  Rates— Deductions— Harbour- 
Dredging.— Expenses  of  dredging,  Md  a 
proper  deduction  in  assessing  a  harbour  for 
poor  rates.  Burgliead  Harbour  Coy.  Ltd.  v. 
Geiyrge,  1906,  8  F.  982;  43  S.  L.  R.  754; 
14  S.  L.  T.  253. 

14.  Poor  Rates— Deductions— Insurance 
— "Rates  and  Taxes." — Deductions  for  in- 
surance to  be  made  on  average  of  premiums 
actually  paid.  "Rates,  taxes,  and  public 
charges "  (Poor  Law  Act,  1845,  sec.   37) 
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means  those  actually  payable  in  respect  of 
ownership  (where  owner  occupies)  for  the 
year  under  consideration.  Burghead  Har- 
bour Coy.  Ltd.  V.  Gevrge,  1906,  8  F.  982; 
43S.  L.  E.  754;  14  S.  L.  T.  253. 

15.  Poor  Rates— Deductions— Telephone 
Company— Upkeep  of  Instruments.— ITeM 
that  a  telephone  company  for  purposes  of 
poor  rate  assessment  was  not  entitled  to 
deduct  the  cost  of  repairs  on  instruments 
inside  houses.  Glasgow  Corporation  v.  Wood, 
1907,  S.  C.  275;  44  S.  L.  E.  229;  1906, 
14  S.  L.  T.  20,  640,  668. 

16.  Poor  Rates— Deductions— Valuation 
— Railway— Repairs.— In  estimating  the  de- 
ductions to  be  made  in  respect  of  repairs 
from  the  valuation  of  a  portion  of  a  railway 
in  a  parish,  the  whole  cost  of  repairs  over 
the  whole  railway  is  treated  as  apportioned 
over  the  whole  railway,  irrespective  of  the 
parish  in  which  the  actual  repairs  were  done. 
Aberdeen  City  Parish  Council  v.  Caledonian 
Pdy.  Coy.,  1906,  8  F.  1072 ;  43  S.  L.  E.  771; 
14  S.  L.  T.  213. 

17.  Poor  Rates— Deductions— Valuation 
of  Lands — Roll. — The  valuation  roll  is  con- 
clusive evidence  for  purposes  of  assessment 
of  the  annual  value  of  lands  and  heritages. 
Deductions  fall  to  be  made  (if  at  all)  in 
accordance  with  the  figures  given  in  the 
roll.  Burghead  Harbour  Coy.  Ltd.  v.  George, 
1906, 8  F.  982 ;  43  S.  L.  E.  754 ;  14  S.  L  .T. 
253. 

18.  Poor  Rates— Deductions— Valuation 
Roll— Uniform  Percentage  Rate  of  Deduc- 
tions— Poor  Law  Amendment  (Scotland) 
Act,  1845  (8  &  9  Vict.  c.  83),  sec.  37.— In 
a  suspension  of  a  threatened  poinding  and 
sale  for  payment  of  poor  rates,  on  the 
ground  that  in  estimating  the  assessable 
value  the  proper  deductions  as  required  by 
sec.  37  of  the  1845  Act  had  not  been  made 
from  the  valued  rental,  held  that  a  uniform 
deduction  of  5  per  cent,  did  not  comply 
with  the  terms  of  the  statute.  Matheson  v. 
Smith,  1910  (0.  H.),  2  S.  L.  T.  214;  49 
S.  L.  E.  14. 

19.  Poor  Rates  —  Due  by  Company — 
LicLuidation— Preferential  Payments— Ex- 
penses of  Liquidation.— Poor  rates  due  by 
a  company  do  not,  in  the  company's  liquida- 
tion, take  preference  over  the  winding-up 
expenses.  Scottish  Drug  Depot,  Ltd.  v. 
Fraser,  1905,  7  F.  646;  42  S.  L.  E.  550; 
13  S.  L.  T.  46. 


20.  School  Rate— Deficit— Obligation  of 
Parish  Council  to  Levy  Rate— Education 
(Scotland)  Act,  1872  (35  &  36  Vict.  c.  62), 
sec.  44  — Education  (Scotland)  Act,  1878 
(41  &  42  Vict.  c.  78),  sec.  32.  —Held  that 
under  sec.  44  of  the  Act  of  1872  a  Parish 
Council  was  bound  to  levy  a  rate  to  meet 
the  whole  deficiency  in  the  school  fund  as 
certified  by  the  School  Board  of  the  parish, 
no  matter  how  serious  the  consequences 
might  be  in  increasing  the  local  rates. 
South  Uist  School  Board  v.  South  Uist  Parish 
Council,  1910  (0.  H.),  1  S.  L.  T.  412. 

21.  Water  Rates. — A  burgh  which  under 
sec.  264  of  the  Burgh  Police  (Scotland)  Act, 
1892,  and  a  section  in  somewhat  similar 
terms  of  a  private  Act,  had  been  by  agree- 
ment supplying  manufacturers  who  were 
both  owners  and  occupiers  of  their  works 
with  a  supply  of  water  for  other  than 
domestic  purposes,  and  charging  therefor 
by  meter,  adopted  Part  I.  of  the  Burgh 
Sewerage  Drainage  and  Water  Supply 
(Scotland)  Act,  1901,  and  proposed  to 
charge  the  manufacturers,  in  addition  to 
the  charge  by  meter  under  the  agreement, 
the  owners'  half  of  the  water  assessment 
under  section  207  of  that  Act.  Held  that 
the  manufacturers  were  not  chargeable  with 
the  owners'  water  assessment.  Motherwell 
Magistrates  v.  David  Colville  &  Smis,  Ltd., 
1907,  S.  C.  1203;  44  S.  L.  E  851;  15 
S.  L.  T.  284. 

22.  Water  Rates  — County  —  Power  of 
County  Council  to  Levy  Water  Rates 
Prior  to  Supplying  Water.— S^eZi:^  that  by 
their  private  Act  of  Parliament  a  County 
Council  were  entitled  to  levy  a  public  and 
a  domestic  water  rate,  although  the  works 
authorised  by  the  Act  had  not  been  con- 
structed, and  the  County  Council  were 
consequently  not  in  a  position  to  supply 
water.  Fife  Comity  Council  v.  Fife  Coal  Co. 
Ltd.,  1914,  S.  C.  882 ;  51  S.  L.  E.  764 ;  1914, 
2  S.  L.  T.  124. 

23.  Water  Rates— Meter  or  Domestic 
Rate— Golf  Club  House.— A  golf  club  house 
held  not  entitled  to  its  water  supply  at  the 
domestic  rate.  Prestwick  Golf  Club  Trs.  v. 
Prestwick  Corporation,  1909,  S.  C.  94;  46 
S.  L.  E.  77 ;  16  S.  L.  T.  442. 

24.  Water  Rates  —  Meter  or  Domestic 
Rate— Public-house— Airdrie  Water  Acts. 
— This  case  turned  on  a  construction  of  the 
private  Act  regulating  the  water  supply  to 
Airdrie,  and  raised  the  question  whether 
a  public-house  should  pay  for  its  supply 
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domestic  rates  or  at  a  meter  charge. 
Airdrie,  Coatbridge  and  District  Water  Trs. 
V.  Flanagan,  1906,  8  F.  933;  43  S.  L.  E 
422 ;  13  S.  L.  T.  880. 


ASSIGNATION 

See  (1)  Heritable  or  Moveable. 
(2)  Eight  in  Security. 
(3).  Title  to  Sue. 

See  also  Bank;  Company,  wee 
(1)  Assignation  ;  (2)  Deben- 
ture; Insurance,  voce  Life. 

By  Insolvent,  see  Bankruptcy,  voce 
(1)  Illegal  Preference;  (2)  Vest- 
ing op  Estate. 

By  Husband  to  Wife,  see  Husband  and 
Wife,  voce  Donation. 

Of  Spes  successionis,  see  Husband  and 
Wife,  voce  Wife. 

Of  Eents  and  Writs,  see  Property, 
voce  Sale  of  Heritage. 

Eeduction  of,  see  Eeview,  voce  Eeduc- 
tion. 

ASSURANCE 

See  Insurance. 


AUCTION 

See  Property,  voce  Sale  of  Heritage. 

AUTHENTICATION  OF  DEEDS 

See  Writ 

AVERAGE— GENERAL— PARTICULAR 

See  Carriage  by  Sea. 

BAIL 

See  Justiciary. 
Bond,  see  Caution,  voce  Construction. 

BANK 

See  (1)  Arrestments. 

(2)  Caution. 

(3)  Jurisdiction,    voce  Arrestment 

TO  Found. 

1.  Chectue— Duty  to  Honour— Massing 
Accounts— Credit  at  Account  Current- 
Debit  on  General   Accounting— Death  of 


Customer. — The  customer  of  a  bank,  with 
several  accounts  open,  drew  a  cheque  on 
his  account  current  of  less  value  than  the 
sum  standing  at  his  credit  in  that  account. 
He  died  before  the  cheque  was  presented 
for  payment.  Held  that  the  bank  was 
entitled  to  refuse  payment  of  the  cheque 
on  the  ground  that,  on  a  general  account- 
ing, the  customer  was  indebted  to  the 
bank.  Kirkwood  &  Sons  v.  Clydesdale  Bank, 
1908,  S.  C.  20;  45  S.  L.  E.  3 ;  15  S.  L.  T. 
413. 

2.  Deposit-Receipt  —  Endorsed  Deposit- 
Receipt  Presented  to  Bank  with  Authority 
from  Depositor  to  Pay— Fraud— Liability 
of  Bank. — A  deposit-receipt  for  £100, 
endorsed  by  the  depositor,  was  sent  by 
post  to  the  depositor's  brother  along  with 
a  letter  from  the  depositor  authorising  the 
bank  to  pay  £60  out  of  the  sum  deposited 
to  the  brother.  At  the  same  time  the 
depositor  sent  a  letter  to  the  bank,  in 
similar  terms,  requesting  them  to  pay  £60 
to  the  brother.  The  letter  addressed  to 
the  bank  was  received  by  them,  but  the 
letter  to  the  brother,  containing  the 
deposit-receipt,  was  stolen.  Thereafter  a 
person  representing  himself  to  be  the 
depositor's  brother  presented  the  deposit- 
receipt  to  the  bank  along  with  the  letter 
of  authority,  and  obtained  payment  of  the 
£60.  In  an  action  by  the  depositor  against 
the  bank  for  payment  of  the  sum  in  the 
deposit-receipt,  the  defenders  maintained 
that  having  paid  £60  to  a  person  having  the 
pursuer's  letter  of  authority  their  liability 
was  restricted  to  payment  of  the  balance. 
The  Lord  Ordinary  (Hunter)  repelled  the 
defence  and  granted  decree  for  the-  sum 
sued  for.  Wood  v.  Clydesdale  Ba/iik,  Ltd., 
1913  (0.  H.),  2  S.  L.  T.  82.  The  Court 
adJiered.  1914,  S.  C.  397 ;  51  S.  L.  E.  364  ; 
1914,  1  S.  L.  T.  245. 

3.  Deposit-Receipt  —  Joint  Depositors  — 
Arrestment  by  Creditor  of  the  Depositor 
— Payment  by  Bank  to  the  Other — Breach 
of  Arrestment— Bad  Faith. — The  creditor 
of  one  of  two  persons,  who  had  lodged 
money  with  a  bank  on  deposit-receipt  pay- 
able to  them  or  either,  arrested  in  the  hands 
of  the  bank  all  sums  due  to  his  debtor. 
The  bank  paid  to  the  other  the  full  sum 
in  bad  faith  and  in  the  knowledge,  it  was 
averred,  that  there  was  a  dispute  as  to  the 
property  of  the  money.  Held  (1)  that  the 
bank  was  in  breach  of  the  arrestment; 
(2)  that  the  averments  of  bad  faith  were 
relevant  (Anderson  v.  North  of  Scotland  Bank, 
1901,  4  F.  49,  distinguished).     Allan's  Exr. 
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V.  Union  Bank  of  Scotland,  Ltd.,  1 909,  S.  C. 
206;  46  S.  L.  K.  124;  16  S.  L.  T.  553. 

4.  Overdraft  —  Cautioner  —  Cash  Credit 
Bond  —  Assignation  of  Life  Policy  in 
Security  of  Advances  and  Cautionary 
Obligations— Application  of  Policy  Moneys 
—Appropriation. — M.  died  indebted  to  a 
bank  in  an  overdraft  on  current  account. 
Part  of  this  sum  was  secured  by  cash  credit 
bonds  granted  by  A.,  who  was  cautioner 
for  M.  A.  was  also  joint-obligant  with  M. 
on  a  promissory  note  held  by  the  bank. 
There  was  an  unsecured  balance  due  to  the 
bank.  A.  assigned  to  the  bank  an  endow- 
ment policy  on  his  life  by  assignation  in 
absolute  terms,  but  qualified  by  a  back- 
letter  to  the  efi'ect  that  it  was  really  in 
security  of  advances  made  to  M.  by  the 
bank,  and  of  any  obligations  undertaken 
by  A.  to  them.  The  bank  had  power  under 
the  assignation  to  uplift  the  contents  of 
the  policy  and  also  to  sell  or  surrender  the 
same,  and  the  back-letter  bore  that  the 
security  was  to  be  in  addition  and  without 
prejudice  to  any  other  security  held  by 
the  bank.  In  a  declarator  by  A.  that  he 
had  right  to  appropriate  the  proceeds  of 
the  policy  on  payment  of  (1)  the  amount 
due  under  the  cash  credit  bonds ;  (2)  the 
amount  of  the  promissory  note;  and  (3) 
the  unsecured  balance  due  by  M.,  held  that 
by  the  terms  of  the  contract  contained  in 
the  assignation  and  relative  letter,  the  bank 
could  at  any  time  have  entered  into  posses- 
sion of  the  insurance  money,  and  were 
entitled  to  apply  it  in  payment  of  the  debts 
in  the  order  most  profitable  for  themselves, 
and  defenders  assoilzied.  Anderson  v.  North 
of  Scotland  and  Tovm  and  County  Bank, 
1909  (0.  H.),  2  S.  L.  T.  262. 

5.  Overdraft  —  Volunteer  Force  —  Con- 
tract— Liability  of  Commanding  Officer  for 
Overdraft— Volunteer  Act,  1863  (26  &  27 
Vict.  c.  65),  sec.  25— Regulations  for  the 
Volunteer  Force,  1901,  Art.  407.— In  1906, 
on  the  instructions  of  the  commanding 
officer  of  a  volunteer  corps,  an  account  was 
opened  with  a  bank  headed  "  E.  S.  F.  2nd 
Volunteer  Battalion,  Finance  Committee. 
Cheques  to  be  signed  by  any  two  members 
of  the  Committee."  On  the  transference 
of  the  corps  to  the  Territorial  Force  in 
1908  there  was  a  large  debit  balance  on  the 
account  for  which  the  bank  sought  to  make 
the  commanding  officer  liable.  The  Court 
assoilzied  the  defender,  holding  (1)  that 
neither  sec.  25  of  the  Volunteer  Act,  1863, 
nor  the  Volunteer  Eegulations  of  1901 
(which  vested  the  property  of  the  corps  in 


the  commanding  officer  for  the  time  being), 
imposed  any  liability  upon  him  for  such 
debt ;  and  (2)  that  it  was  not  proved  that 
he  had  contracted  with  the  bank  so  as  to 
make  himself  personally  liable.  National 
Bank  of  Scotland,  Ltd.  v.  Shaw,  1913,  S.  C. 
133 ;  50  S.  L.  E.  81 ;  1912,  2  S.  L.  T.  348. 

6.  Savings  Bank — Executrix  and  Credi- 
tors of  Depositor  claiming  Sum  in  Deposit 
— Arbitration — Savings  Bank  Acts  Amend- 
ment Act,  1863  (26  &  27  Vict.  c.  87),  sec. 
48— Savings  Bank  (Banister)  Act,  1876  (39 
&  40  Vict.  c.  52),  sec.  2,  subsec.  (1).—Beld 
that  where  a  sum  of  money  contained  in 
a  deposit  with  the  Post  Office  Savings 
Bank  was  claimed  both  by  the  executrix  of 
the  depositor  and  by  creditors  of  the  latter, 
the  right  to  the  said  sum  of  money  must 
be  referred  to  the  arbitrament  of  the 
Eegistrar  of  Friendly  Societies  under  see. 
48  of  the  Savings  Bank  Acts  Amendment 
Act,  1863,  and  sec.  2,  subsec.  (1),  of  the 
Savings  Bank  (Banister)  Act,  1876.  Levns 
v.  Paultm  and  Others,  1907  (0.  H.),  14 
S.  L.  T.  818. 


BANKRUPTCY 

See  (1)  Company,  voce  Liquidation. 
(2)  Expenses,  wee  Caution. 

Abandoned  Claim,  13. 
acquikenda,  1. 
Action  against  Bankrupt,  2. 
Advertisement,  37-40. 
Aliment,  8. 
Arrangement,  1,  51. 
Bankrupt,  2-7. 

Title  to  Sue  of,  see  Title  to  Sue, 
voce  Bankrupt. 
Cash  Payments,  16,  17, 
Cbssio,  34-36,  57. 
Claim,  8-10,  13,  49. 
Commissioners,  78. 
Composition,  4. 

Composition  Contract,  11,  12,  90. 
Compromise,  74. 
Conjunct  and  Confident,  15. 
Contingent  Claim  or  Debt,  8. 
Creditors,  13,  14. 
Deceased  Debtor,  9,  11,  47,  50, 
Diligence,  33,  64,  92. 
Discharge,  3-7. 
Distribution  of  Estate,  91. 
Illegal  Preference,  15-26. 
Interim  Management,  50,  62, 
Judicial  Factor,  50,  62. 

And  see  voce  Judicial  Factor. 
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Jurisdiction,  44,  80,  81, 

Notice,  37-40. 

Notour  Bankruptcy,  27-32,  45,  46,  52. 

Preference,  10,  33;  and  see  Banking, 

infra. 
Procedure,  6,  34-63. 
Professional  Earnings,  1. 
Eanking,  64-68. 

For  Claims  under  Marriage-con- 
tract, see  Marriage-contract, 
voce  Provisions. 
Eecal  of  Sequestration,  43,  56-61. 
Security,  Eeconveyance  of,  12. 
Sequestration,  14,  37-61,  69. 
Spes  successionis,  3,  4,  81. 

See    also    Marriage-contract,   voce 
Provisions. 
Tools,  89. 
Trustee,  5,  63,  70-80,  91,  93. 

Election  of,  Appeal  against 
Sheriff's  Decision,  see  Eeview, 
voce  Appeal  (Competency). 
On  Entailed  Estate,  see  Entail, 
voce  (I)  Disentail;  (2)  Pro- 
visions. 
On  Estate  of  Crofter,  see  Small 

Landholder,  voce  Crofter. 
Title  to  Sue  of,  see  Title  to  Sue, 
voce  Bankruptcy. 
Valuation  of  Security,  41. 
Vesting  of  Estate,  69,  81-89. 
Voluntary  Trust,  90-93. 

1.  Arrangement — Deed  of— Acquirenda— 
Professional  Earnings  of  Solicitor.— J?eM 
that  a  clause  of  acquirenda  in  a  deed  of 
arrangement,  even  when  couched  in  the 
widest  terms,  does  not  cover  earnings  by 
the  bankrupt's  professional  labour  made 
after  the  date  of  sequestration  without 
stipulation  to  the  contrary  made  by  or  on 
behalf  of  the  sequestration  creditors.  Mason 
V.  Faterson,  1904  (0.  H.),  12  S.  L.  T.  511. 

2.  Bankrupt — Action  against — Claim  in 
the  Sequestration. — It  is  not  competent  to 
raise  an  action  for  constitution  of  a  debt 
against  a  party  whose  estates  have  been 
sequestrated,  calling  the  trustee  for  his 
interest.  The  proper  course  is  to  claim  in 
the  sequestration.  Martin's  Trs.  v.  Wilson, 
1904  (0.  H.),  12  S.  L.  T.  112. 

3.  Bankrupt  —  Discharge  —  Bankruptcy 
and  Cessio  (Scotland)  Act,  1881  (44  &  45 
Vict.  c.  22),  sec.  6  (1)— Failure  to  pay 
Five  Shillings  in  the  Pound— Discretion 
of  the  Sheriff-Substitute.— A  bankrupt  pre- 
sented a  petition  for  discharge  in  the  Sheriff 
Court  more  than  two  years  after  the  date 
of  his  sequestration ;  objections  were  lodged 


by  the  trustee  and  by  certain  creditors  on 
the  grounds  that  no  dividends  had  been 
paid,  that  the  bankrupt  had  failed  to  keep 
proper  business  books,  and  that  he  had 
refused  to  make  a  spes  siKcessionis  available 
for  his  creditors.  It  appeared  also  that 
the  bankrupt  had  indulged  for  a  number 
of  years  in  business  of  a  speculative  nature. 
The  Sheriff-Substitute,  holding  that  the 
bankrupt's  failure  to  pay  a  dividend  of 
five  shillings  in  the  pound  had  arisen  from 
circumstances  for  which  he  could  not 
justly  be  held  responsible,  found  him 
entitled  to  his  discharge,  but  postponed 
the  granting  of  the  same  for  three  months. 
On  appeal  the  Court  (diss.  Ld.  Ardwall) 
refused  to  interfere  with  the  discretion 
exercised  by  the  Sheriff.  Bell  v.  Bell's 
Tr.,  1908,  S.  C.  853;  45  S.  L.  E.  699; 
16  S.  L.  T.  76. 

4.  Bankrupt — Discharge— Composition — 
Reasonable  Offer — Spes  successionis. — An 
offer  of  composition  of  5s.  per  £  was  held 
not  to  be  reasonable  when  made  by  a 
bankrupt  who  had  a  syes  successionis  of 
considerable  value  depending  on  his  sur- 
viving his  mother,  an  aged  and  infirm 
lady.  Discharge  refused.  Bradshaw  v. 
Kirhoood  &  Sms,  1904,  7  F.  249;  42 
S.  L.  E.  187;  12  S.  T.  548. 

5.  Bankrupt — Discharge — Nobile  oflB.cium 
— Trustee  Elected  but  not  Confirmed- 
Petition  by  Bankrupt  for  Discharge  and 
Keinvestment— Competency. — In  a  seques- 
tration the  creditors  elected  a  trustee  but 
did  not  decide  on  the  sufficiency  of  the 
caution  offered,  and  the  election  was  not 
confirmed  by  the  Sheriff.  Seven  years 
afterwards,  no  further  steps  having  been 
taken  in  the  sequestration,  the  bankrupt 
presented  a  petition  to  the  nobile  officiwm  of 
the  Court,  craving  (1)  for  his  discharge, 
(2)  to  have  the  sequestration  declared  at 
an  end,  (3)  for  reinvestment  in  his  estates. 
The  Court  granted  the  prayer  for  discharge, 
but  quoad  ultra  dismissed  the  petition, 
Aithen  v.  Eobson,  1914,  S.  C.  224;  51 
S.  L.  E.  184;  1914,  1  S.  L.  T.  50. 

6.  Bankrupt — Discharge— Petition— Pro- 
cedure.— On  a  note  by  the  respondents  in 
an  appeal  by  a  bankrupt  against  an  inter- 
locutor of  the  Sheriff  refusing  his  dis- 
charge, the  Court  ordained  the  appellant 
to  print  and  box  his  appeal  on  certifica- 
tion. Mekose-Drover,  Ltd.  v.  Eeddle,  1905, 
7  F.  852 ;  42  S.  L.  E.  650 ;  13  S.  L.  T. 
197. 
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7.  Bankrupt  —  Discharge  —  Refusal  — 
Pailure  of  Estate  to  Pay  Law  Expenses.— 

Bankrupt's  petition  for  discharge  refused 
where,  through  no  fault  of  his,  the  estate 
had  failed  to  pay  even  the  law  expenses  or 
trustee's  fee.  M'Carter  v.  Aikman,  1893, 
20  E.  1090 ;  30  S.  L.  E.  934;  1  S.  L.  T.  174. 

8.  Claim  —  Contingent  Debt  —  Wife's 
Claim  for  Aliment  under  Decree  of  Judicial 
Separation  —  Sequestration  of  Husband's 
Estate— Bankruptcy  (Scotland)  Act,  1856, 
sees.  53  and  54 — Claim  Incapable  of  Valua- 
tion.— Held  that  a  wife  was  not  entitled  to 
have  her  claim  for  future  aliment  valued 
and  to  rank  for  the  amount  thereof  in  her 
husband's  sequestration  as  her  claim  was 
not  capable  of  valuation.  Matthew  v. 
Matthew's  Tr.,  1907  (0.  H.),  15  S.  L.  T.  326. 

9.  Claim— Rejection— Claim  in  Respect 
of  Debt  Incurred  after  Debtor's  Death- 
Bankruptcy  Act,  1856  (19  &  20  Vict.  c.  79), 
sees.  22,  24,  46,  and  61— Held  by  Lord 
Hunter  (Ordinary)  that  a  claim  to  a 
ranking  in  the  sequestration  of  a  deceased 
debtor  in  respect  of  a  debt  incurred  by 
trustees  on  the  deceased  debtor's  estate 
subsequent  to  his  death,  fell  to  be  rejected. 
Hamilton  v.  Clydesdale  Bank  Ltd.,  1912 
(O.  H.),  2  S.  L.  T.  18. 

10.  Claim  —  Rectification  —  Preference- 
Adjudication  by  Trustee.  —  A  creditor 
lodged  in  a  sequestration  an  ordinary  claim 
for  a  debt  which  was  obviously  preferential. 
The  trustee  did  not  at  first  dispute  the 
preference,  but  afterwards  intimated  a 
ranking  as  an  ordinary  creditor,  on  the 
ground  that  the  creditor  had  not  claimed 
a  preference  in  terms.  The  Court  held 
the  creditor  entitled  to  rectify  his  claim. 
Crerar  v.  Clement's  Tr.,  1905,  7  F.  939; 
42S.  L.  E.  752;  13  S.  L.  T.  326. 

11.  Composition  Contract— Construction 
— Assignation  of  Life  Policy— Valued  and 
Deducted  —  Death  of  Debtor  — Right  to 
Surplus  Proceeds  of  Policy  after  Deduction 
of  Surrender  Value. — A  creditor,  who  held 
an  assignation  of  a  policy  of  assurance  on 
the  life  of  his  debtor,  agreed  to  a  composi- 
tion arrangement,  and,  after  deducting  from 
the  amount  of  his  debt  the  surrender  value 
of  the  policy,  accepted  a  composition  on  the 
balance  of  his  debt.  On  the  death  of  the 
debtor  his  representatives  claimed  to  set 
off  against  a  new  debt,  incurred  to  the 
creditor  after  the  date  of  the  composition 
arrangement,  the  surplus  proceeds  of  the 
policy  after  deduction  of  the  surrender 
value.     The  creditor,  on  the  other  hand. 


claimed  to  apply  the  surplus  proceeds  of 
the  policy  in  payment  in  full  of  his  original 
debt.  Circumstances  in  which  the  Lord 
Ordinary  (Ormidale)  repelled  the  creditor's 
claim.  Campbell  <&  Coy.  v.  Scotfs  Trs.,  1913 
(O.  H.),  1  S.  L.  T.  149.  The  Court  adhered. 
1913, 1  S.  L.  T.  269. 

12.  Composition  Contract— Construction 
—  Heritable  Security  —  Valued  and  De- 
ducted— Whether  Security  taken  over  by 
Creditor  —  Right  to  Reconvey.  —  A  firm 
granted  a  trust-deed  for  behoof  of  its 
creditors  and  offered  payment  of  a  com- 
position. Part  of  the  arrangement  was 
that  pursuers  who  held  heritable  security 
for  their  advances  should  value  this  security 
and  rank  for  dividend  on  the  balance  of 
their  debt.  Pursuers  failed  to  realise  their 
security,  and  as  feu-duties  were  due  there- 
from to  the  superior,  they  raised  an  action 
to  have  it  declared  that  the  granter  of  the 
security  subjects  was  bound  to  accept  a 
reconveyance.  Held  that  pursuers'  right 
was  a  right  in  security,  and  that  defender 
was  bound  to  accept  a  reconveyance  {Kin- 
mond,  Luke  &  Coy.  v.  Finlay  &  Coy.,  1904, 
6  F.  564,  followed;  Craig  v.  Somermlle, 
2  S.  L.  T.  139  and  243,  commented  on). 
Clydesdale  Bank  v.  M'Intyre,  1909,  S.  C.  1405; 
46  S.  L.  E.  969;  1909,  2  S.  L.  T.  217. 

13.  Creditors— Action  by— Claim— Aban- 
donment— Estate. — In  a  multiplepoinding 
the  question  was  whether  a  policy  of  assur- 
ance on  the  bankrupt's  life  belonged  to  the 
bankrupt's  widow  or  to  his  trustee.  The 
Lord  Ordinary  (Skerrington)  repelled  a  plea 
to  the  effect  that  the  trustee  had  abandoned 
his  claim  to  the  policy  in  respect  that  it 
was  not  averred  that  the  creditors  were 
parties  to  the  alleged  abandonment 
{Northern  Heritable  Investment  Securities  Coy. 
Ltd.  V.  JVhyte,  1888,  16  E.  100,  offirTned 
(H.  L.),  18  E.  37,  referred  to).  Scottish 
Equitable  Life  Assurance  Society  v.  Hunter, 
1910  (0.  H.),  2  S.  L.  T.  296. 

14.  Creditors— Liability  for  Sequestra- 
tion—Expenses—Heritable Creditor— Sale 
of  Heritage. — Circumstances  in  which  held  by 
Lord  Hunter  (Ordinary)  that  a  heritable 
creditor  holding  a  postponed  security  over 
heritable  estate  of  a  bankrupt  was  not 
liable  for  the  expenses  of  ineffectual  ex- 
posures for  sale  of  the  estate.  Paul's  Tr. 
V.  Milne,  1912  (O.  H.),  2  S.  L.  T.  304. 

15.  Illegal  Preference— Act  1621,  c.  18— 
Conjunct  and  Confident— Private  Secre- 
tary—"Confident"  Person  acting  as  Trustee 
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for  Third  Party.— To  a  successful  challenge 
under  the  Act  of  a  bond  granted  by  the 
bankrupt,  it  must  be  shown  (1)  that  the 
bond  was  granted  to  a  conjunct  or  confident 
person  ;  (2)  that  it  was  without  true,  just, 
and  necessary  cause,  i.e.  that  the  money 
had  not  at  its  date  been  advanced  to  the 
bankrupt  and  remained  due  by  him ;  and 
(3)  that  the  bankrupt  was  then  insolvent. 
Held  that  a  private  secretary  was  a  con- 
fident person,  but  that  as  he  was  acting 
in  the  transaction  in  question  merely  as 
trustee  for  a  third  party  who  had  advanced 
the  money,  the  transaction  was  not  truly 
with  a  confident  person.  Bank  of  Scotland 
V.  Gardiner,  1907,  15  S.  L.  T.  229. 

16.  Illegal  Preference— Act  1696,  c.  5— 
Gash.  Payment^Endorsation  of  Cheq.ue. — 

The  Lord  Ordinary  after  a  proof  held  that 
a  payment  by  an  endorsed  cheque  fell  to 
be  treated  as  a  payment  in  cash,  and  that 
accordingly  such  payment  was  not  open  to 
objection  as  being  an  illegal  preference. 
Richmond  v.  United  Collieries  Ltd.,  1905 
(0.  H.),  13  S.  L.  T.  458. 

17.  Illegal  Preference— Act  1696,  c.  5— 
Cash  Pasrment — Payment  made  by  Person 
Bound  Tinder  Agreement  to  Provide  Bank- 
rupts with  Loan. — In  order  that  a  payment 
by  a  cheque,  draft,~or  order  should  be  pro- 
tected against  challenges,  it  must  be  an 
order  drawn  upon  a  banker,  or  upon  some 
one  who  has  undertaken  to  honour  the 
bankrupt's  drafts.  A  banker  comes  under 
such  an  obligation  to  the  extent  of  the  sum 
which  may  be  from  time  to  time  at  the 
credit  of  the  customer's  account.  If  a  law- 
agent  or  a  mercantile  agent  comes  under 
a  similar  obligation,  a  draft  upon  such  a 
person  has  the  privilege  of  a  cheque,  and 
is  treated  as  a  cash  payment.  Craig  v. 
Hunter  &  Son,  1905  (O.  H.),  13  S.  L.  T.  525. 

18.  Illegal  Preference— Act  1696,  c.  5— 
Further  Security  for  Prior  Debt — Substi- 
tution of  One  Delivery  Order  for  Another. 
— Held  that  a  delivery  order  for  timber 
which  had  been  granted  in  substitution  of 
a  prior  delivery  order  against  which  an 
advance  had  been  made  was  invalid,  it 
being  granted  in  further  security  of  a  prior 
debt  within  sixty  days  of  the  granter's 
notour  bankruptcy.  Price  &  Pierce,  Ltd. 
V.  Bank  of  Scotland,  1910,  S.  C.  1095;  47 
S.  L.  E.  794 ;  1910,  2  S.  L.  T.  126.  Aflirmed 
1912  (H.  L.),  S.  C.  19;  49  S.  L.  E.  95; 
1911,  2  S.  L.  T.  469. 

19.  Illegal  Preference— Act  1696,  c.  5— 
Sale  of  Crop  by  Tenant— Promise  to  pay 


Proceeds  to  Landlord  Invalid— Superven- 
ing Bankruptcy  within  Sixty  Days.— A 
tenant,  who  was  in  arrears  with  his  rent, 
instructed  an  auctioneer  to  sell  a  crop  of 
turnips.  The  landlord  threatened  to  inter- 
dict the  sale.  Thereupon  the  auctioneer  on 
the  tenant's  instructions  undertook  to  pay 
to  the  landlord  within  two  months  after  the 
sale  the  proceeds  thereof,  and  the  landlord 
allowed  the  sale  to  go  on.  The  tenant  was 
sequestrated  within  sixty  days  of  the  grant- 
ing of  this  undertaking  and  before  the 
proceeds  of  the  sale  had  been  paid  to  the 
landlord.  Held  that  the  undertaking  con- 
stituted an  illegal  preference  and  could  not 
receive  effect,  the  trustee  on  the  tenant's 
estate  being  found  entitled  to  the  proceeds 
of  the  sale.  Dods  v.  Welsh,  1904  (0.  H.), 
12  S.  L.  T.  110. 

20.  Illegal  Preference— Act  1696,  c.  5— 
Sale  of  Live  Stock  Sent  to  Creditor  and 
Sold  by  him  within  Sixty  Days  of  Debtor's 
Bankruptcy  —  Eetention  of  Price.  —  Auc- 
tioneers sold  and  delivered  to  a  farmer 
certain  live  stock  on  unconditional  credit. 
Subsequently,  becoming  suspicious  as  to 
the  farmer's  solvency,  they  insisted  as  an 
alternative  to  payment  of  the  price  that 
the  live  stock  should  be  returned  to  them 
for  sale  prior  to  the  farmer's  displenisbing 
sale.  This  was  done,  and  the  auctioneers 
out  of  the  proceeds  of  the  sale  satisfied 
their  debt  against  the  farmer.  Within 
sixty  days  the  farmer  became  notour  bank- 
rupt. Held  that  the  transaction  was  not 
one  in  the  ordinary  course  of  business,  and 
was  struck  at  by  the  statute.  Morton's  Tr. 
V.  Tlie  Fifeshire  Auction  Coy.  Ltd.,  1911 
(0.  H.),  1  S.  L.  T.  405. 

21.  Illegal  Preference— Act  1696,  c.  5— 
Transaction  in  Ordinary  Course  of  Business 
— Sale  of  Insolvent's  Goods  by  Auctioneer 
within  Sixty  Days  of  Bankruptcy— Eeten- 
tion by  Auctioneer  of  Debt  Due  to  him. — 
An  insolvent  farmer,  within  sixty  days  of 
his  sequestration,  employed  a  firm  of  auc- 
tioneers to  conduct  a  displenisbing  sale. 
In  employing  the  auctioneers  (who  had  no 
knowledge  of  his  insolvency)  the  farmer 
had  no  intention  of  giving  them  any  pre- 
ference over  his  other  creditors.  The 
auctioneers,  who  had  a  clause  of  lien  in 
their  conditions  of  sale,  having  retained 
from  the  proceeds  of  the  sale  the  amount 
of  a  debt  due  to  them  by  the  farmer,  the 
trustee  in  the  farmer's  sequestration  brought 
an  action  against  them  to  recover  the  sum 
on  the  ground  that  they  had  obtained  an 
illegal  preference.     Held  that,  as  the  trans- 
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action  was  entered  into  in  the  ordinary 
course  of  business  and  without  any  inten- 
tion of  conferring  a  preference,  it  was  not 
struck  at  by  the  statute  {Craig's  Tr.  v. 
MacdmaJd,  Aaser  &  Coy.  Ltd.,  1902,  4  F. 
1132,  distinguished).  Crockarfs  Tr.  v.  Huy 
&  Coy.  Ltd.,  1913,  S.  C.  509;  50  S.  L.  E. 
313;  1913,  1  S.  L.  T.  102. 

22.  Illegal   Preference— Alleged   Appro- 
priation by  Creditor  of  Debtor's  Estate- 
Action  by  Another  Creditor  for  Payment 
of  Debt  or  for  Damages— Relevancy— Res- 
titution —  Consignation.— Creditors   of    an 
insolvent  firm  brought  an  action  against  S., 
another  creditor  of  the  firm,  in  which  they 
averred  that  S.  illegally  took  possession  of 
the  firm's  business  for  the  purpose  of  secur- 
ing his  debt ;  that  having  done  so  he  pro- 
ceeded to  carry  on  the  business  on  his  own 
behalf  under  the  name  of  S.  &  Co. ;  that  he 
sent  out  the  stock  to  firms  who  had  ordered 
the  same;  that  he  interviewed  the  firm's 
customers  and  procured  their  custom  for 
himself;  that  he  used  the  firm's  business 
books  and  papers ;  that  he  issued  a  business 
card  representing  that  S.  &  Co.  were  the 
successors  of  the  insolvent  firm ;  and  that 
in  this  way  the  defender  appropriated  to 
himself  the  goodwill  of  the  business,  which 
was  of  substantial  value.   It  was  not  averred, 
however,  that  the  defender  acted  as  he  did 
without  the  knowledge  and  consent  of  the 
firm's  trustee.     The  conclusions  were  for 
payment  of  the   pursuers'   debt,  or  alter- 
natively for  damages.     The  Lord  Ordinary 
(Skerrington)  dismissed  the  action,  holding 
that  the  averments  were  not  relevant  to 
infer  a  breach  of  any  duty  which  the  de- 
fender owed  to  the  pursuers.     The  Court 
recalled  the   Lord   Ordinary's  interlocutor 
and  allowed  a  proof  before  answer  {Crawford 
'  V.  Black,  1829,  8  S.  158,  approved).     Smart 
&  Coy.  V.  Stewart,  1910,  S.  C.  18 ;  47  S.  L.  K. 
8;  1909,  2  S.  L.  T.  264.     After  a  proof 
the  Lord  Ordinary  found  that  defender  had 
illegally  taken  possession  of  the  firm's  busi- 
ness and  its  plant  and  stock,  and  appointed 
him  to  consign  the  value  thereof,   with 
interest  at  5   per  cent.,  with  certification 
that  if  he  failed  to  do  so  decree  would  be 
pronounced  against  him  for  the  amount  of 
the    pursuers'  debt,   with    interest,    1910 
(O.  H.),  1  S.  L.  T.  376.     On  a  reclaiming 
note  the  Court  affirmed  the  interlocutor  of 
the  Lord  Ordinary  in  so  far  as  it  ordered 
consignation,  and  quoad  ultra  recalled  it  in 
respect  that  the  value  of  what  defender 
had  got  was  less  than  the  amount  of  pur- 
suers' debt  {Crawford  v.  Black,  1829,  8  S. 
158,  followed  but  distinguished).     Smart  & 


Coy.  V.  Stewart,  1911,  S.  C.  668 ;  48  S.  L.  R. 
595;  1911,  1  S.  L.  T.  275. 

23.  Illegal  Preference— Bond  of  Provi- 
sion by  Heir  of  Entail  after  SecLuestration 
—  Consent  of  Trustee— Validity  —  Bank- 
ruptcy Act,  1856,  sees.  4  and  111. — A  bond 
making  provision  for  widow  and  children 
under  the  Aberdeen  Act  by  an  heir  of 
entail  in  possession  whose  estates  have 
been  sequestrated  is  a  "  deed  in  relation  to 
the  estate  "  within  the  meaning  of  sec.  Ill 
of  the  Bankruptcy  Act,  and  is  invalid  with- 
out the  consent  of  the  trustee.  Somervell's 
Tr.  V.  Somervell  and  Oth&rs,  1909,  S.  C.  1 125 ; 
46  S.  L.  E.  761 ;  1909,  1  S.  L.  T.  555. 

24.  Illegal  Preference — Common  Law- 
Fraud— Disposition  of  Heritage  by  Insol- 
vent.— In  1907  a  son  borrowed  £700  from 
his  father,  who  was  resident  in  England,  to 
enable  him  to  purchase  a  house  in  Scotland. 
The  son  having  purchased  a  house  and 
obtained  a  disposition  thereof  in  his  favour, 
sent  the  title-deeds  to  his  father  and,  later, 
granted  an  informal  deed  acknowledging 
that  he  was  indebted  to  his  father  for  £700 
lent  in  connection  with  the  purchase  of  the 
house,  and  undertaking,  if  required  by  his 
father,  to  do  everything  necessary  to  effect 
a  charge  on  the  house  in  his  favour,  and  to 
put  him  into  the  position  of  a  mortgage 
creditor.  The  son  was  not  called  upon  to 
effect  a  charge  on  the  property  until  1910, 
when  he  granted  an  ex  facie  absolute  dis- 
position qualified  by  a  back-letter  in  favour 
of  his  father.  At  this  time  the  son  was 
insolvent.  Held  by  Lord  Dewar  (Ordinary) 
that  the  disposition  constituted  an  illegal 
preference  at  common  law  and  was  reducible 
at  the  instance  of  the  son's  creditors. 
fVylie,  etc.  v.  Jervis,  1913  (0.  H.),  1  S.  L.  T. 
465. 

25.  Illegal  Preference — Common  Law — 
Fraud— Voluntary  Assignation  in  Security 
Granted  by  Insolvent— Reduction — Neces- 
sity of  Averring  Granter's  Knowledge  of 
Ids  Insolvency. — In  an  action  by  the  trustee 
in  a  sequestration  of  reduction  on  the  ground 
of  fraud  at  common  law,  of  an  assignation 
in  security  voluntarily  granted  by  the  bank- 
rupt in  favour  of  a  creditor,  the  pursuer 
averred  that  at  the  date  of  the  assignation 
the  granter  was  insolvent  and  that  the 
creditor  was  aware  of  this  but  concealed 
the  fact  from  him.  Held  {rev.  Ld.  Skerring- 
ton) that  the  action  was  irrelevant  in 
respect  that  it  was  not  averred  that  the 
bankrupt  was  himself  aware  of  his  insol- 
vency.    MacDougall's  Tr.  v.  Ironside,  1914, 
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S.  C.  186  ;  51  S.  L.  R.  144  ;  1913,  2  S.  L.  T. 
431. 

26.  Illegal  Preference— New  Security  for 
Prior  Invalid  Security.— A.  owned  timber 
stored  with  B.,  but  under  the  control  of  C, 
a  measurer  employed  by  A.  C.  lent  A.  on 
the  security  of  the  timber,  and  received 
delivery  of  orders  addressed  to  C.  within 
sixty  days  of  bankruptcy.  A.  obtained  the 
timber  with  C.'s  consent,  giving  as  a  sub- 
stitute security  bills  of  lading  of  a  cargo  at 
sea.  Held  that  C.'s  original  security  had 
not  been  completed  by  intimation  of  the 
delivery  orders  to  the  true  custodier  of 
the  goods,  but  only  to  B.  as  servant,  and 
that  the  transference  of  the  bill  of  lading 
was  an  illegal  preference.  Dobell,  Beckett  & 
Coy.  V.  Neilsm,  1904,  7  F.  281 ;  42  S.  L.  R. 
279;  12  S.  L.  T.  543. 

27.  Notour  Bankruptcy— Constitution — 
Married  Woman— Debtors  (Scotland)  Act, 
1880,  sec.  6. — A  married  woman  carrying 
on  business  on  her  own  account,  without 
her  husband  being  absent  from  Scotland, 
was  never  liable  to  imprisonment  for  debt ; 
and  accordingly  a  married  woman  in  such 
circumstances  is  not  made  notour  bankrupt 
by  the  expiry  of  the  inducim  of  a  charge 
against  her  without  payment.  Craig  v. 
Macdonald,  1905  (0.  H.),  13  S.  L.  T.  411. 

28.  Notour  Bankruptcy — Constitution- 
Married  Woman— Debtors  (Scotland)  Act, 
1880  (43  &  44  Vict.  c.  34),  sec.  6.—Seld  (diss. 
Ld.  Johnston)  that  the  method  of  consti- 
tuting notour  bankruptcy  created  by  sec.  6 
of  the  Debtors  Act,  1880,  applied  to  all 
debtors  in  ordinary  civil  debts,  even  al- 
though exempt  from  imprisonment  prior 
to  the  Act,  and  accordingly  applied  to 
married  women  (Harme  v.  Smith,  1908, 
S.  C.  474,  followed  and  approved ;  Stewart's 
Tr.  V.  Salvesen  &  Coy.,  1900,  2  F.  983,  dis- 
tinguished). Paull  V.  Smith,  1910,  S.  C. 
1025 ;  47  S.  L.  R.  878 ;  1910,  2  S.  L.  T.  122, 

29.  Notour  Bankruptcy— Constitution — 
Imprisonment  Impossible  because  Debtor 
Absent  from  Country— Bankruptcy  (Scot- 
land) Act,  1856,  sec.  7— Debtors  (Scotland) 
Act,  1880,  sec.  6.— If  imprisonment  of  the 
debtor  is  incompetent  in  respect  of  sec.  6 
of  the  Debtors  Act,  1880,  notour  bank- 
ruptcy may  be  constituted  as  provided  for 
in  that  Act,  even  although,  owing  to  the 
debtor's  absence  from  the  country,  imprison- 
ment if  competent  is  in  fact  impossible. 
Bwiciman,  1906  (0.  H.),  14  S.  L.  T.  237. 


30.  Notour  Bankruptcy— Constitution — 
Where  Imprisonment  for  Debt  Incompe- 
tent—Debt below  £8,  6s.  8d.  — Debtors 
(Scotland)  Act,  1880  (43  &  44  Vict.  c.  34), 
sec.  6. — ffeld  (by  a  majority  of  seven  Judges, 
diss,  the  Lord  Justice-Clerk,  Lds.  Ardwall 
and  Salvesen)  that  the  mode  of  consti- 
tuting notour  bankruptcy  introduced  by 
sec.  6  of  the  Debtors  Act,  1880,  applied  to 
all  cases  in  which  imprisonment  was  incom- 
petent under  that  Act,  even  although  im- 
prisonment was  already  incompetent  prior 
to  the  Act,  and  consequently  applied  to  a 
case  where  the  debt  charged  for  did  not 
exceed  £8,  6s.  8d.  (Harvie  v.  Smith,  1908, 
S.  C.  474,  and  Paull  v.  Smith,  1910,  S.  C. 
1025,  followed;  Black  v.  Watson,  1881, 
9  R.  167,  and  Stewart's  Tr.  v.  Salvesen  & 
Coy.,  1900,  2  F.  983,  commented  on).  Black 
v.  Humphrey,  1911,  S.  C.  618;  48  S.  L.  R. 
568;  1911,  1  S  L.  T.  286. 

31.  Notour  Bankruptcy— Constitution  of 
Notour  Bankruptcy— Small  Debts  (Scot- 
land Act,  1835  (5  &  6  Will.  IV.  c.  70)— 
Debtors  (Scotland)  Act,  1880  (43  &  44 
Vict.  c.  34),  sec.  6. — Decree  was  pronounced 
against  a  tenant  for  two  principal  sums  of 
£12  and  £35,  with  £40,  3s.  of  modified 
expenses.  The  landlord,  having  charged 
for  the  £40,  3s.  on  the  extract  decree,  and 
the  charge  having  expired,  petitioned  for 
cessio.  The  tenant  maintained  that  he 
was  not  notour  bankrupt,  as  the  .£40,  3s. 
was  not  a  debt  to  which  the  Debtors  Act, 
1880,  sec.  6,  applied,  imprisonment  for  it 
not  having  been  "rendered  incompetent" 
by  that  Act,  but  having  been  incompetent 
prior  to  it  under  the  Small  Debts  (Scotland) 
Act,  1835,  sec.  1.  Held  that  the  expired 
charge  was  good  evidence  of  notour  bank- 
ruptcy in  respect  that  (1)  the  provisions  of 
sec.  6  of  the  Debtors  Act,  1880,  applied  to 
all  cases  in  which  by  that  Act  imprisonment 
has  been  rendered  incompetent ;  and  (2) 
the  sum  of  £40,  3s  contained  in  the 
charge  was  outwith  the  provisions  of  sec.  1 
of  the  Small  Debts  Act,  1835.  Harvie  v. 
Smith,  1908,  'S.  C.  474;  45  S.  L.  R.  387-; 
15  S.  L.  T.  783. 

32.  Notour  Bankruptcy— Proof  of— Best 
Evidence- Original  Documents  Destroyed 
—Secondary  Evidence.- In  a  petition  for 
recal  of  sequestration  on  the  ground  that 
the  proper  documentary  evidence  was 
not  before  the  Lord  Ordinary  when  he 
made  the  award,  held  that  the  Lord 
Ordinary  was  justified  in  the  circum- 
stances in  finding  notour  bankruptcy 
proved  by  secondary  evidence.    Drummond 


75 


BANKEUPTCY 


76 


V.    Clunas   Tiles,   etc.,    1909,    S.    C.    1049; 
46  S.  L.  E.  732;  1909,  1  S.  L.  T.  508. 

33.  Preference— Poinding  —  Assessments 
—Revenue  Act,  1884,  sec.  7  (2)— "Seques- 
tration."— Held  that  the  word  "sequestra- 
tion "  occurring  in  sec.  7  (2)  of  the  Eevenue 
Act,  1884,  did  not  denote  a  sequestration 
in  the  sense  of  the  Bankruptcy  Acts  but 
denoted  a  diligence  available  to  a  landlord 
for  recovery  of  his  rent,  and  that  accord- 
ingly a  poinding  executed  by  a  collector 
for  poor  and  school  rates  within  sixty  days 
of  the  debtor's  sequestration  was  ineffectual 
— the  collector's  remedy  being  to  claim  the 
preference  to  which  he  was  entitled  in  the 
sequestration.  Sinclair  v.  Edinburgh  Parish 
Council,  1909,  S.  C.  1353  ;  46  S.  L.  E.  973 ; 
1909,  2  S.  L.  T.  189. 

34.  Procedure— Cessio— Award  —  Discre- 
tion of  Sheriflf. — A  tradesman  with  assets 
£3,  5s.  and  34s.  a  week  of  wages  made 
application  for  cessio,  his  liabilities  being 
.£56.  He  had  four  creditors,  one  of  whom 
with  a  claim  for  £27  had  used  diligence. 
In  his  examination  the  applicant  deponed 
that,  some  day,  he  meant  to  pay  all  his 
creditors  in  full  except  the  man  who  had 
distressed  him,  and  who  objected  to  an 
award  of  cessio.  The  Sheriif-Substitute 
awarded  cessio ;  the  Sheriff  recalled  the 
award ;  the  Court  recalled  the  Sheriff's 
interlocutor,  and  remitted  to  the  Sheriff- 
Substitute  to  award.  Sproul  v.  M'CusJcer, 
1892,  19  E.  539 ;  29  S.  L.  E.  668. 

35.  Procedure  —  Cessio  —  Award  —  Peti- 
tion— Withdrawal  of  Petitioner. — On  the 
day  appointed  by  the  Sheriff  for  the  public 
examination  of  a  debtor  in  cessio  proceed- 
ings the  debtor  did  not  appear,  and  the 
petitioning  creditor  withdrew  from  the 
process.  Other  creditors  were  represented, 
but  did  not  offer  to  sist  themselves  as 
parties.  Held  that  there  was  no  one  in 
titulo  to  move  the  Sheriff  to  pronounce  any 
further  order.  M'Laiichlan  v.  BI'Lauchlan's 
Tr.,  1905,  7  F.  542;  42  S.  L.  E.  402; 
12  S.  L.  T.  780. 

36.  Procedure — Cessio — Warrant  to  Ex- 
amine Persons  who  can  give  Information 
"Relative  to"  the  Bankrupt's  Estate — 
Bankruptcy  (Scotland)  Act,  1856  (19  &  20 
Vict.  c.  79),  sees.  90  and  91— Bankruptcy 
and  Cessio  (Scotland)  Act,  1881  (44  &  45 
Vict.  c.  22),  sec.  10. — A  bankrupt  disclosed 
that  he  had  right  to  a  legacy  under  the 
settlement  of  a  deceased  uncle.  (There 
was  doubt  as  to  whether  the  legacy  had 
vested  or  not.)    The  trustee  presented  a 


petition  for  warrant  to  cite  the  uncle's 
testamentary  trustees  for  public  examina- 
tion. A  correspondence  between  the  parties 
showed  that  the  trustee  desired  to  know 
how  the  trust  funds  were  invested,  and 
about  other  collateral  matters.  The  Court 
(rev.  Sheriff-Substitute  Glegg  and  Sheriff 
Millar)  dismissed  the  petition,  holding  that 
the  examination  of  persons,  not  upon  the 
question  as  to  whether  the  bankrupt  had 
disclosed  his  whole  estate  or  not,  but  upon 
collateral  matters  which  might  affect  the 
value  of  the  bankrupt's  estate,  was  incom- 
petent. Observations  (by  the  Lord  President) 
upon  the  scope  of  sees.  90  and  91  of  the 
Bankruptcy  Act.  Jack's  Tr.  v.  Jack's  Trs., 
1910,  S.  C.  34;  47  S.  L.  E.  32;  1909, 
2  S.  L.  T.  289. 

37.  Procedure  —  Notice  —  Advertisement 
— Gazette — Application  for  Sequestration. 
— Where  there  had  been  failure  to  duly 
advertise  in  the  Gazette  an  award  of 
sequestration,  the  Court,  on  the  petition  of 
the  sequestrating  creditor,  de  plana  author- 
ised advertisement.  Eoberlson,  Petr.,  1909, 
S.  C.  444  ;  46  S.  L.  E.  356  ;  1 909,  1  S.  L.  T. 
173. 

38.  Procedure — Notice  —  Advertisement 
— Gazette — Meeting  to  Elect  Trustee- 
Failure  to  Advertise. — Where  there  had 
been  failure  to  duly  intimate  in  the  Gazette 
a  meeting  appointed  for  the  election  of  a 
trustee  on  a  sequestrated  estate,  the  Court 
appointed  a  new  date  for  the  meeting ;  but 
declared  that  the  expenses  caused  by  the 
mistake  should  not  be  made  a  charge  against 
the  estate.  Somerville  c&  Coy.,  1905,  7  F. 
651 ;  42  S.  L.  E.  498 ;  13  S.  L.  T.  48. 

39.  Procedure— Notice — Gazette  Notice 
—Error— Rectification — Nobile  ofB.cium.— 
On  petition  by  a  person  nominated  as 
trustee  in  a  sequestration,  the  Court  ordered 
the  insertion  of  a  notice  in  the  Gazette 
necessary  to  correct  an  error  in  a  previous 
statutory  notice.  Murray,  Petr.,  1906,  8  F. 
957  ;  43  S.  L.  E.  686  ;  14  S.  L.  T.  130. 

40.  Procedure— Notice— Gazette  Notice 
—  Error— Rectification— Nobile  officium— 
Exercise  by  Lord  Ordinary  on  Bills  in 
Vacation. — Notice  of  a  meeting  of  creditors 
for  the  election  of  a  new  trustee  was 
appointed  to  be  made  at  least  seven  days 
previous  thereto  in  the  Gazette  in  terms  of 
the  statute.  The  insertion  in  the  Gazette 
wasjjer  incuriam  so  made  that  notice  was 
given  only  six  days  prior  to  the  meeting. 
The  Lord  Ordinary  (Salvesen)   officiating 
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on  the  Bills  in  vacation,  held  the  notice 
given  as  equivalent  to  a  notice  in  the 
Gazette  at  least  seven  days  previous  to  the 
meeting.  Naismith,  Petr.,  1910  (0.  H.), 
47  S.  L.  E.  625;  1910,  1  S.  L.  T.  305. 


41.  Procedure— Sequestration— Affidavit 
and  Claim  to  Vote  and  Rank  containing 
Valuation  of  Security  —  Intimation  by 
Trustee  to  take  over  Security — Corrective 
Claim  containing  Be- valuation  before  Pay- 
ment Tendered— Bankruptcy  (Scotland) 
Act,  1856  (19  &  20  Vict.  c.  79),  sees.  62 
and  65. — A  creditor  in  a  bond  and  disposi- 
tion in  security  for  £700  lodged  an  affidavit 
and  claim  in  his  debtor's  sequestration  on 
16th  September  1904,  the  date  of  the 
trustee's  election,  in  which  he  valued  his 
security  at  £583,  6s.  8d.,  and  claimed  to 
vote  and  rank  for  the  balance.  On  13th 
October  the  trustee  intimated  to  him  the 
resolution  of  the  commissioners  to  take 
over  the  security  subjects  and  demanded 
an  assignation  on  payment  of  the  specified 
value,  but  no  actual  tender  of  the  money 
was  made.  On  21st  October  the  creditor, 
under  the  explanation  that  he  had  lodged 
his  claim  for  voting  purposes  only,  and  had 
per'  incuriam  included  a  claim  for  ranking, 
lodged  a  corrective  claim  in  which  he 
valued  his  security  at  a  higher  figure.  On 
28th  December  the  trustee  made  a  tender 
of  £583,  6s.  8d.  No  ranking  was  made. 
Held  that  the  intimation  by  the  trustee 
on  13th  October  without  payment  being 
tendered  did  not  make  a  concluded  con- 
tract so  as  to  prevent  the  creditor  from 
correcting  his  valuation  and  remodelling 
his  claim.  {Opinion  reserved,  by  the  Lord 
President,  as  to  whether  the  creditor  could 
have  corrected  his  valuation  if  there  had 
been  a  ranking.)  Maclachlan  v.  Maxwell, 
1910,  S.  G.  87 ;  47  S.  L.  R.  171 ;  1909, 
2  S.  L.  T.  385. 


42.  Procedure— Sequestration — Award- 
Competing  Petitions  —  Bankruptcy  Act, 
1856,  sec.  29. — A  creditor  presented  a  peti- 
tion for  sequestration  of  the  debtor's 
estates  and  at  the  same  time  lodged  a 
caveat  against  a  debtor's  petition  in  the 
Bill  Chamber.  Two  days  aftpr  the  pre- 
sentation of  the  creditor's  petition  the 
debtor  presented  a  petition  in  the  Bill 
Chamber.  A  hearing  having  taken  place 
on  the  caveat,  the  Lord  Ordinary  sisted 
the  debtor's  petition  until  the  creditor's 
petition  in  the  Sheriff"  Court  had  been  dis- 
posed of.  Odder  &  Coy.,  1904  (0.  H.), 
12  S.  L.  T.  398. 


43.  Procedure— Sequestration-Award- 
Competition  —  Eecal,  —  Where  sequestra- 
tion had  been  awarded  on  the  debtor's 
petition. — presented  in  the  Sheriff'  Court — 
before  tEe  first  deliverance  had  been  made 
on  the  creditor's  petition  —  presented  in 
the  Bill  Chamber — a  petition  for  recal  of  the 
sequestration  awarded  on  debtor's  petition 
refused.  Stavert,  1904  (0.  H.),  12  S.  L.  T. 
150. 

44.  Procedure  —  Sequestration  —  Award 
—Jurisdiction— Bankruptcy  (Scotland)  Act, 
1856  (19  &  20  Vict.  c.  79),  sec.  13.— Where 
a  debtor  had  a  Scots  domicile  of  succession, 
but  had  no  residence  in  Scotland,  and  there 
had  been  no  personal  citation  within  the 
territory,  the  Lord  Ordinary  refused  to 
award  sequestration.  Strickland,  Petr.,  1911 
(0.  H.),  1  S.  L.  T.  212. 

45.  Procedure— Sequestration— Award— 
Notour  Bankruptcy— Charge— Bankruptcy 
Act,  1856,  sees.  9  and  13.  —  A  man   was 

charged  on  an  extract  registered  protest  of 
a  bill,  but  on  the  day  when  the  charge 
would  have  expired  he  presented  a  note  of 
suspension.  Matters  were  then  arranged 
and  payment  made.  Nine  days  later  a 
creditor  presented  a  petition  for  his  seques- 
tration. Seld  that  insolvency  had  ceased, 
and  the  petition  for  sequestration  was  dis- 
missed. Dryhorough  &  Coy.  Ltd.  v.  Walker, 
1909  (0.  H.),  2  S.  L.  T.  239. 

46.  Procedure— Sequestration — Award — 
Notour  Bankruptcy  —  Evidence  —  Original 
Documents  Destroyed — Copies. — In  a  peti- 
tion for  recal  of  sequestration  upon  the 
ground  that  the  necessary  productions  to 
justify  the  award  had  not  been  before  the 
Lord  Ordinary,  lield  that  in  the  circum- 
stances notour  bankruptcy  had  been  proved 
and  petition  refused.  Drummorul  v.  Clunas 
Tiles,  &c.  Ltd.,  1909,  S.  C.  1049 ;  46  S.  L.  R. 
732;  1909,  1  S.  L.  T.  508. 

47.  Procedure — Sequestration — Award- 
Petition  for  Sequestration  of  Deceased 
Debtor's  Estates— Citation— Clerical  Error 
—  Validity  of  Proceedings  —  Bankruptcy 
(Scotland)  Act,  1856  (19  &  20  Vict.  c.  79), 
sees.  14  and  26.— A  petition  was  presented 
by  a  creditor  for  the  sequestration  of  the 
estate  of  a  deceased  debtor.  In  the  copy 
of  the  petition  served  upon  the  debtor's 
successor  there  was  a  clerical  error,  the 
amount  of  the  debt  being  entered  at  £45 
instead  of  £55.  Held  that  the  clerical  error 
in  the  citation  did  not  invalidate  the  pro- 
ceedings. Lochrie  v.  M'Gregor,  1911,  S.  C. 
21 ;  48  S.  L.  R.  41 ;  1910,  2  S.  L.  T.  251. 


79 


BANKEUPTCY 


80 


48.  Procedure— Sequestration— Award- 
Warrant  to  Cite  Debtor — Objection  to 
Vouchers  of  Petitioning  Creditor. — In    a 

petition  for  sequestration  presented  by  a 
creditor  the  Court  must  grant  warrant  to 
cite  the  debtor  in  terms  of  sec.  26  of  the 
Act  of  1856,  although  the  debtor  appears 
and  objects  that  the  creditor's  debt  is 
unvouched.  Train  v.  Steven,  1904,  7  F.  47 ; 
42  S.  L.  E.  64;  12  S.  L.  T.  419. 

49.  Procedure — Sequestration — Claim — 
Delay  in  Lodging— Interdict  of  Payment  of 
Dividend— Bankruptcy  Act,  1856  (19  &  20 
Vict.  c.  79),  sec.  125. — The  judicial  factor  on 
the  executry  estate  of  a  lady  whose  husband 
had  become  bankrupt,  omitted  to  lodge  a 
claim  in  the  husband's  sequestration  until 
after  a  meeting  of  the  commissioners  held 
as  provided  for  in  sec.  1 25  of  the  Bankruptcy 
Act,  at  which  a  final  dividend  was  declared. 
The  judicial  factor,  although  aware  of  the 
sequestration,  had  received  no  formal  notice 
from  the  trustee,  who,  on  his  part,  was 
unaware  that  any  such  claim  was  to  be 
made.  Held  that,  as  the  judicial  factor 
knew  of  the  sequestration,  and  as  there  was 
no  fault  on  the  part  of  the  trustee,  the  former 
was  not  entitled  to  interdict  the  latter  from 
paying  away  the  estate  (Scobie  v.  Hill's  Tr., 
1869,  8  M.  161,  distinguished).  Hodge  v. 
Wishart,  1912,  S.  C.  1012 ;  49  S.  L.  E.  732 ; 
1912,  1  S.  L.  T.  495. 

50.  Procedure— Sequestration— Deceased 
Debtor — Appointment  of  Interim  Factor- 
Subsequent  Application  for  Appointment 
of  Judicial  Factor— Bankruptcy  (Scotland) 
Act,  1856  (19  &  20  Vict.  c.  79),  sees.  16  and 
164. — In  a  petition  by  a  creditor  for  the 
sequestration  of  the  estate  of  a  deceased 
debtor  an  interim  factor  was  appointed 
under  sec.  16  of  the  Bankruptcy  Act,  1856. 
Subsequently  the  eldest  son  and  two 
creditors  of  the  deceased  presented  a  peti- 
tion under  sec.  164  of  the  Bankruptcy  Act 
for  the  appointment  of  a  judicial  factor  upon 
his  estate.  The  Lord  Ordinary  (Ormidale) 
made  the  appointment  craved.  Youngson, 
1911  (0.  H.),  2S.  L.  T.  448. 

51.  Procedure— Sequestration  — Deed  of 
Arrangement  Confirmed  by  Court— Appli- 
cation for  Sequestration  by  Creditor  in 
Debt  Incurred  Subsequent  to  Deed  of 
Arrangement  —  Competency  —  Bankruptcy 
(Scotland)  Act,  1856  (19  &  20  Vict.  c.  79), 
sees.  18  and  38.— The  creditors  of  a  debtor 
who  had  been  sequestrated  entered  into  a 
deed  of  arrangement  for  winding  up  his 
estates,  which  was  duly  confirmed  by  the 
Court  and  the  sequestration  was  declared 


to  be  at  an  end.  Thereafter,  a  creditor  in 
a  debt  incurred  subsequent  to  the  deed 
of  arrangement  presented  a  petition  for 
sequestration  of  the  debtor's  estates,  which 
was  objected  to  by  the  debtor  and  the 
trustee  under  the  deed  of  arrangement. 
Held  by  Lord  Hunter  (Ordinary)  that  the 
application  was  competent.  A.  v.  B.,  1913 
(0.  H.),  50  S.  L.  E.  697;  1912,  2  S.  L.  T. 
498. 

52.  Procedure  —  Sequestration  —  Notour 
Bankruptcy  —  Unexpired  Charge  —  Execu- 
tion of  Charges  Sisted. — In  a  note  of  sus- 
pension of  a  charge  on  a  protested  bill  an 
interlocutor  was  pronounced  ordering  inti- 
mation and  sisting  execution.  Held  that 
the  sist  of  execution  stopped  the  running 
of  the  days  of  charge,  and  that  a  petition 
for  sequestration  presented  during  the  con- 
tinuance of  the  sist  was  incompetent  in 
respect  that,  the  days  of  the  charge  not 
having  expired,  the  debtor  was  not  then 
notour  bankrupt.  Laird  v.  Scott,  1913 
(0.  H.),  2  S.  L.  T.  409. 

53.  Procedure — Sequestration — Order  for 
Delivery  to  Sheriff-Clerk  or  Trustee  of 
Letters  Addressed  to  Bankrupt  —  Bank- 
rupt's Chief  Asset  a  Cheque  Posted  from 
South  Africa— Bankuptcy  Act,  1856  (19  & 
20  Vict.  c.  79),  sec.  179.— Where  the  trustee 
in  a  sequestration  applied,  under  sec.  179 
of  the  Bankruptcy  Act,  for  an  order  that 
all  letters  addressed  to  the  bankrupt  be 
delivered  by  the  Postmaster-General  to 
the  Sherifi'-Clerk  to  be  opened  in  presence 
of  the  Sherifi^,  on  the  ground  that  the 
bankrupt's  chief  asset  was  a  cheque  which 
had  been  posted  to  him  from  South  Africa, 
the  Lord  Ordinary  (Hunter)  granted  the 
application,  but  held  that  such  an  applica- 
tion could  not  competently  be  granted 
prior  to  sequestration  being  awarded. 
Birdv.  Lamond,  1912  (0.  H.),  2  S.  L.  T. 
356. 

54.  Procedure— Sequestration  —  Petition 
by  Creditor— Expiry  of  Days  of  Charge  by 
Another  Creditor  —  Payment  of  Debt 
Charged  for  —  Bankruptcy  (Scotland)  Act, 
1913,  sec.  29. — Where  a  creditor,  as  indorsee 
of  a  bill  of  exchange  on  which  he  had 
done  no  diligence,  presented  a  petition  for 
sequestration  of  his  debtor,  and  founded  on 
the  expired  days  of  charges  on  a  charge  by 
another  creditor,  and  where  written  evi- 
dence was  produced  by  the  debtor  which 
established  that  the  debt  charged  for  had 
been  paid  and  consignation  of  the  amount 
of  the  debt  of  the  petitioning  creditor  was 
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offered,  the  debtor  was  held  entitled  to 
have  the  petition  for  sequestration  dis- 
missed on  consignation  being  made  and 
twelve  guineas  of  expenses  paid  to  the 
petitioner.  Laird  v.  Scott,  1914  (0.  H.), 
1  S.  L.  T.  368. 

55.  Procedure —  Sequestration — Petition 
for — Competency — Existing  English  Seques- 
tration— Bankruptcy  (Scotland)  Act,  1856 
(19  &  20  Vict.  c.  79),  sec.  18— Bankruptcy 
Act,  1883  [English]  (46  &  47  Vict.  c.  52), 
sec.  82  (4). — A  petition  was  presented  in 
Scotland  for  sequestration.  Appearance 
was  entered  for  the  respondent,  who  stated, 
inter  alia,  that  he  was  an  English  undis- 
charged bankrupt,  and  that  although  his 
trustee  was  discharged  in  1894,  the  effect 
of  that  under  the  English  Bankruptcy  Act, 
1883,  was  to  throw  the  matter  into  the 
tands  of  the  Official  Keceiver,  and  that  the 
bankruptcy  was  still  alive.  The  Lord 
Ordinary  sustained  the  objection  and  refused 
sequestration.  Bank  of  Scotland  v.  Youde, 
1908  (0.  H.),  15  S.  L.  T.  847. 

56.  Procedure— Sequestration  —  Recal. — 

Circumstances  in  which  application  for  recal 
of  sequestration  was  refused.  Smith  v. 
Firie's  Trs.,  1907  (O.  H.),  14  S.  L.  T.  705. 

57.  Procedure  —  Sequestration  —Recal— 
Cessio  Awarded  and  Estate  Realised — 
Sequestration  Awarded  to  Supersede  Cessio 
— Recal  Refused. — Cessio  was  awarded  in 
the  Sheriff  Court  against  a  debtor  at  the 
instance  of  a  single  creditor.  A  trustee 
was  appointed,  who  proceeded  with  the 
realisation  of  the  estate.  A  petition  was 
thereafter  presented  by  certain  creditors  in 
the  Sheriff  Court  to  have  the  cessio  super- 
seded and  sequestration  awarded,  but  was 
refused.  A  petition  for  the  same  purpose 
was  then  presented  in  the  Bill  Chamber 
and  sequestration  was  awarded.  The  Court 
■refused  to  recal  this  award  of  sequestration. 
M'Hardy,  1904  (0.  H.),  12  S.  L.  T.  569. 

58.  Procedure  —  Sequestration  —Recal— 
Concurring  Creditor— Voucher.— The  con- 
curring creditors  of  a  bankrupt  firm  were 
the  brother  and  the  daughter  of  the  sole 
partner  of  the  firm.  The  Lord  Ordinary 
recalled  the  sequestration  on  the  ground 
that  the  claims  of  the  concurring  creditors 
were  not  sufficiently  vouched.  Thomas  & 
Sons  v.  Kelly,  1909  (0.  H.),  1  S.  L.  T.  495. 

59.  Procedure  —  Sequestration  —  Recal— 
Contingent  Debt— Bankruptcy  Act,  1856 
<19  &  20  Vict.  c.  79),  sees.  13  and  14.— ihe 
estates  of  the  deceased  tenant  of  a  farm 


were  sequestrated  on  the  application  of  the 
proprietor  of  the  farm,  founding  on  a  claim 
for  rent  under  a  lease  accruing  subsequent 
to  the  tenant's  death.  The  representatives 
of  the  tenant,  who  carried  on  the  farm 
after  his  death,  then  presented  a  petition 
for  recal  of  the  sequestration  on  the  ground 
that  the  liability  of  the  deceased's  estate 
for  future  rents  was  a  contingent  debt. 
The  Lord  Ordinary  (Hunter)  refused  the 
petition.  Strathdee  v.  Paterson,  1913  (0.  H.), 
1  S.  L.  T.  498. 

60.  Procedure  —  Sequestration  —Recal— 
Prior  Petition  for  Sequestration  Improperly 
Refused— Interest  of  Creditors.— A  peti- 
tion by  a  creditor  for  sequestration  of  the 
estates  of  a  deceased  debtor  was  improperly 
refused  in  the  Sheriff  Court.  Sequestration 
was  subsequently  awarded  upon  the  peti- 
tion of  another  creditor,  and  the  trustee 
appointed  thereunder  ingathered  the  estate. 
In  a  petition  for  recal  at  the  instance  of 
the  first  petitioning  creditor,  held  that  in 
view  of  the  smallness  of  the  estate,  and  in 
view  of  a  statement  by  the  trustee  that  no 
preferences  existed  which  would  have  been 
cut  down  by  the  earlier  petition,  it  was  not 
in  the  interests  of  the  creditors  that  the 
sequestration  should  be  recalled,  and  peti- 
tion refused.  Lochrie  v.  M'Gregor,  1 91 1,  S.  C. 
21 ;  48  S.  L.  E.  41 ;  1910,  2  S.  L.  T.  251. 

61.  Procedure  —  Sequestration  —Recal — 
Solvency. — A  petition  by  a  bankrupt  for 
recal  of  sequestration  refused  where  the 
petitioner  alleged  that  he  was  solvent  at 
the  date  of  awarding  sequestration  and  was 
now  solvent,  and  that  if  allowed  an  oppor- 
tunity to  realise  certain  property  he  would 
be  able  to  pay  his  debts.  Mackenzie  v. 
Tod  Brothers  &  Coy.  Ltd.,  1912  (0.  H.), 
1  S.  L.  T.  464. 

62.  Procedure  —  Sequestration  —  Sist  of 
Sequestration  with  View  to  Deed  of 
Arrangement  —  Interim  Management  of 
Estate— Bankruptcy  (Scotland)  Act,  1856 
(19  &  20  Vict.  c.  79),  sec.  37.— Where  a 
sequestration  has  been  sisted  with  a  view 
to  a  deed  of  arrangement  being  carried 
through,  there  being  a  trustee  already  in 
office,  it  is  incompetent  to  appoint  a  judicial 
factor  to  manage  the  estate  pending  the 
sist.  The  proper  course  is  for  the  Sheriff 
to  give  such  directions  to  the  trustee  re- 
garding the  interim  management  as  may 
be  deemed  necessary.  Brown  v.  Bayley's 
Trs.,  1910,  S.  C.  76;  47  S.  L.  E.  115; 
1909,  2  S.  L.  T.  388. 
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63.  Procedure  —  Trustee  —  Election  of— 
Adverse  Interest  —  Sheriff— Ultra  vires  — 
Bankruptcy  (Scotland)  Act,  1856  (19  &  20 
Vict.  c.  79),  sees.  68,  71.— At  a  meeting  for 
the  election  of  a  trustee  in  a  sequestration, 
objection  was  taken  to  a  candidate  on  the 
ground  that  he  had  an  interest  adverse  to 
the  general  body  of  creditors,  his  claim 
being  founded  upon  documents  as  to  which 
questions,  as  alleged,  must  necessarily 
arise.  The  Sheriff  having  repelled  the 
objections  and  declared  the  candidate 
elected,  an  appeal  was  taken  upon  the 
ground  that  the  candidate  being  ineligible 
under  sec.  68  of  the  Bankruptcy  (Scotland) 
Act,  1856,  the  Sheriff  had  acted  ultra  vires. 
Held,  inter  alia,  that  the  Sheriff  had  not 
acted  ultra  vires.  Grierson  and  Another  v. 
Ogilvy's  Tr.,  1908,  S.  C.  959;  45  S.  L.  E. 
722  :  16  S.  L.  T.  161.  [See  also  Eeview, 
voce  Appeal  (Competency).] 

64.  Ranking  —  Diligence  —  Inhibition  — 
Anterior  and  Posterior  Creditors — Claims 
for  (1)  Rent,  and  (2)  Damages  for  Breach 
by  Trustee  under  Agreement  dated  Prior 
to  Inhibition  —  Amount  Drawn  from  In- 
hibited Estate  not  to  be  Deducted  before 
Ranking  on  General  Estate. — Inhibition  is 
only  a  negative  or  prohibitory  diligence. 
It  prohibits  the  party  inhibited  from  con- 
tracting any  debt  or  granting  any  voluntary 
deed  by  which  any  part  of  his  lands  may 
be  alienated  or  carried  off  to  the  prejudice 
of  the  creditor  inhibiting,  but  it  has  no 
positive  effect  in  transferring  either  the 
property  or  possession  of  the  debtor's 
estate  to  the  creditor.  Creditors  anterior 
to  the  inhibition  are  entitled  to  rank  on 
the  heritage  pari  passu  with  the  inhibitors. 
The  inhibitors  are  entitled  to  draw  back 
from  the  posterior  creditors  the  difference 
between  an  equal  dividend  to  all  and  the 
enlarged  dividend  which  they  would  indi- 
vidually have  drawn  had  no  posterior 
creditors  existed.  Scottish  Waggon  Coy. 
Ltd.  V.  Hamilton's  Tr.,  1906  (0.  H.),  13 
S.  L.  T.  779,  780. 

65.  Banking— Husband  and  Wife— Hus- 
band's Sequestration  —  Loan  by  Wife  — 
Married  Women's  Property  (Scotland) 
Act,  1881  (44  &  45  Vict.  c.  21),  sees.  1 
(1)  and  4. — A  sum  of  money  was  lent  by 
a  wife  to  her  husband,  who  granted  a  deed 
of  acknowledgment.  Ten  months  after  her 
death  he  put  in  a  claim  in  his  bankruptcy 
as  his  wife's  executor  for  the  amount  lent 
him.  The  Court  held  that  see.  1  (4)  of 
the  Married  Women's  Property  Act,  1881, 
applied,  and  accordingly  affirmed  the  trus- 
tee's deliverance,  rejecting  the  claim  to  an 


ordinary  ranking,  but  under  reservation 
of  the  claimant's  right  to  participate  in 
any  balance  of  the  estate  remaining  after 
the  claims  of  the  other  creditors  for  money 
or  money's  worth  had  been  satisfied.  Hodge 
V.  Mitchell,  1908,  16  S.  L.  T.  289. 

66.  Ranking  —  Preferential  Claims  — 
Arrears  of  Feu-duty  —  Poinding  of  the 
Ground— Taxes— Poor  and  School  Rates 
— Burgh  and  Water  Bates  Revenue  Act, 
1884  (47  &  48  Vict.  c.  62),  sec.  7  (2)— Poor 
Law  Act,  1845  (8  &  9  Vict.  c.  83),  sec.  88— 
Education  (Scotland)  Act,  1872  (35  &  36 
Vict.  c.  62),  sec.  44 — Edinburgh  Municipal 
and  Police  Amendment  Act,  1891  (54  &  55 
Vict.  c.  cxxxvi.),  sec.  71 — Edinburgh  and 
District  Waterworks  (Additional  Supply) 
Act,  1895  (58  &  59  Vict.  c.  xxvii.),  sec.  48. 
— A  superior  who  had  obtained  a  decree  of 
poinding  of  the  ground  for  arrears  of  feu- 
duty  after  the  estate  of  his  vassal  had  been 
sequestrated  arranged  with  the  trustee  that 
the  poinded  goods  should  be  sold  and  the 
proceeds  dealt  with  in  the  sequestration 
subject  to  his  (the  superior's)  preference. 
Preferential  claims  were  also  lodged  by  the 
collectors  of  Customs  and  Excise,  of  poor 
and  school  rates,  and  of  burgh  and  water 
rates.  Held  (1)  that  a  poinding  of  the 
ground  fell  within  the  diligences  enumerated 
in  sec.  7  (2)  of  the  Eevenue  Act,  1884,  of 
which  the  Crown  was  entitled  to  take 
advantage  so  as  to  establish  a  preference ; 
that  the  preferences  of  the  Crown  were 
given  to  collectors  of  poor  and  school  rates 
by  the  Poor  Law  Act,  1845,  and  the  Edu- 
cation Act,  1872;  and,  accordingly,  that 
the  claims  of  the  Eevenue  and  of  collectors 
of  poor  and  school  rates  were  preferable  to 
that  of  the  superior;  and  (2)  (rev.  Ld- 
Dewar)  that  as  the  claims  of  collectors  of 
burgh  and  water  rates  were  claims  in  the 
sequestration,  whereas  the  goods  attached 
by  the  poinding  of  the  ground  did  not  fall 
into  the  sequestration  at  all,  the  superior's 
claim  was  preferable  to  the  claims  of  these 
collectors.  Campbell  v.  Edinburgh  Parish 
Council,  1911,  S.  C.  280;  48  S.  L.  E.  193; 
1910,  2  S.  L.  T.  409. 

67.  Ranking— Preferential  Claim— Debt 
Due  to  Crown— Telephone  Charges— Pre- 
rogative Right  of  Crown  to  Preferential 
Ranking— Act  33  Hen.  VIII.  c.  39,  sec.  74 
—Act  6  Anne,  c.  26,  sec.  7.— In  a  seques- 
tration the  Postmaster-General  claimed  to 
be  ranked  preferably  to  the  ordinary  credi- 
tors in  respect  of  certain  telephone  charges 
due  by  the  bankrupt  to  the  Crown.  The 
trustee  admitted  the  claim  to  an  ordinary 
ranking  only.     Held  (by  Ld.  Cullen),  sus- 
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taining  an  appeal  for  the  Postmaster- 
General,  that  the  Crown  was  entitled  to 
a  preferential  ranking.  Lwd  Advocate  v. 
Walker's  Tr.,  1910  (O.  H.),  47  S.  L.  K  529  ; 
1910,  1  S.  L.  T.  128. 

68.  Banking— Secured  Creditor— Prefer- 
able Catholic  Creditor— Postponed  Credi- 
tor.—(Mcoi's  Tr.  V.  Hill,  1889,  16  R.  416, 
followed.)  The  Clydesdale  Bank,  Ltd.  v. 
Gardiner,  1906  (0.  H.),  14  S.  L.  T.  121. 

69.  SecLuestration  —  Estate  —  Vesting  — 
Creditor — Title  to  Sue. — A  creditor  of  an 
insolvent  firm  obtained  possession  of  the 
business  and  goodwill  of  the  firm  and  pro- 
ceeded to  carry  on  the  business.  A  second 
creditor  sued  the  creditor  who  had  obtained 
the  business  to  restore  the  property  of  the 
insolvent  firm  to  its  creditors,  or  alterna- 
tively to  pay  their  claim  in  full.  The  Lord 
Ordinary  sustained  pleas  for  the  defender 
that  the  action  was  incompetent  and  irrele- 
vant. Smart  &  Coy.  v.  Stewart  and  Another, 
1909  (0.  H.),  1  S.  L.  T.  288. 

70.  Trustee  —  Accounting  —  Petition  for 
Payment  of  Money  —  Relevancy — Bank- 
ruptcy (Scotland)  Act,  1856  (19  &  20  Vict, 
c.  79),  sec.  86. — A  petition  was  presented 
by  a  bankrupt  craving  decree  against  his 
trustee  and  commissioners  to  account  for 
their  intromissions  and  management,  to 
reinstate  the  petitioner  in  his  estates  free 
of  all  debts  and  encumbrances  subsequent 
to  the  date  of  sequestration,  and  to  pay 
jointly  and  severally  to  the  petitioner  such 
sum  as  might  turn  out  to  be  due  on  a  true 
accounting.  The  Lord  Ordinary  dismissed 
the  petition  as  the  bankrupt  could  have  no 
title  to  obtain  an  accounting  that  was  merely 
ancillary  to  a  demand  for  payment  to  him- 
self, which,  standing  the  sequestration, 
would  be  illegal.  Somervell  v.  Tait  and 
Others,  1907  (0.  H.),  15  S.  L.  T.  588. 

71.  Trustee — Commission— Sale  of  Herit- 
age—Bankruptcy Act,  1856  (19  &  20  Vict, 
c'  79),  sec.  113.  —  The  Lord  Ordinary 
(Hunter)  allowed  a  trustee  in  a  sequestra- 
tion a  commission  of  one  half  per  cent,  on 
the  price  of  heritable  estate  of  the  bankrupt 
realised  by  him.  Paul's  Tr.  v.  Milne,  1912 
(O.  H.),  2  S.  L.  T.  304. 

72.  Trustee  —  Discharge  —  Accounting  — 
Petition  under  sees.  85  and  142  — Com- 
petency.—A  bankrupt,  who  had  been  dis- 
charged on  composition,  presented  a  peti- 
tion in  terms  of  sees.  86  and  142  of  the 
Bankruptcy  Act,  1856,  against  his  former 


trustee,  calling  on  him  to  account  for  his 
intromissions  as  trustee  and  to  pay  certain 
sums.  At  the  date  of  the  action  the 
sequestration  was  at  an  end  and  the  trustee 
discharged.  Held  that  the  action  must  be 
dismissed  in  respect  (1)  that  even  assuming 
a  trustee  who  had  been  discharged  could  be 
called  on  to  account  at  the  instance  of  the 
bankrupt  under  sec.  142,  it  was  incompe- 
tent under  that  section  to  bring  a  general 
accounting  as  to  matters  already  adjudi- 
cated on ;  and  (2)  that  as  it  was  not 
averred  that  the  particular  items  objected 
to  had  not  been  already  investigated, 
the  pursuer's  averments  were  irrelevant. 
Hemming  v.  Galhaith,  1908,  S.  C.  897; 
45  S.  L.  R.  737;  16  S.  L.  T.   202. 

73.  Trustee— Personal  Liability— Adop- 
tion of  Bankrupt's  Contract. — Held  that 
the  trustee  on  a  bankrupt  estate,  who  sued 
the  former  partner  of  the  bankrupt's  dis- 
solved firm  for  a  debt  due  to  the  bankrupt 
under  the  dissolution  agreement,  had  not, 
by  so  suing,  adopted  the  agreement  so  as 
to  render  himself  personally  liable  for  the 
obligations  of  the  bankrupt  thereunder. 
Sturrock  v.  Robertsons  Tr.,  1913,  S.  C.  582 ; 
50  S.  L.  E.  409;  1913,  1  S.  L.  T.  177. 

74.  Trustee  —  Powers  —  Compromise  — 
Objection    by    Creditor— Indemnity.— The 

Court  refused  to  sist  a  creditor  of  a  seques- 
trated bankrupt  as  defender  in  an  action 
against  the  bankrupt  which  had  been  settled 
by  the  trustee  with  the  approval  of  the 
Commissioners.  It  was  observed  that  (1) 
no  appeal  had  been  taken  from  the  resolu- 
tion to  compromise ;  (2)  an  offer  of  in- 
demnity made  by  the  creditor  to  the  trustee 
was  inadequate.  Edgar  v.  Kennedy  & 
Hutton's  Tr.,  1905,  7  F.  452;  42  S.  L.  E. 
324;  12  S.  L.  T.  660. 

75.  Trustee  —  Powers  —  Notour  Bank- 
ruptcy—Eight  of  Trustee  to  Compel  Bank- 
rupt Crofter  to  Abandon  Croft.— ^eM  that 
the  trustee  on  the  sequestrated  estates  of 
a  crofter  could  not  call  on  the  crofter  to 
renounce  the  tenancy  of  the  croft,  because 
by  the  operation  of  the  Act  the  crofter's 
notour  bankruptcy  had  operated  forfeiture 
of  the  tenancy.  The  trustees'  object  was 
(of  course)  to  claim  from  the  landlord 
compensation  for  permanent  improvements. 
Mackenzie's  Tr.  v.  Mackenzie,  1905,  7  F.  505  ; 
42  S.  L.  E.  376;  12  S.  L.  T.  728. 

76.  Trustee  — Powers  — Realisation  of 
Estate— Sale  of  Book  Debts  Due  to  Bank- 
rupt— Bankruptcy  (Scotland)  Act,  1856  (19 
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&  20  Vict.  c.  79),  sees.  82,  96,  and  136.— 
Held  (by  seven  Judges)  incompetent  for  a 
trustee  in  a  sequestration  to  sell  and  assign 
book  debts  due  to  the  bankrupt  otherwise 
than  in  terms  of  sec.  136  of  the  Bankruptcy 
Act,  1856,  proceedings  under  which  can 
only  be  taken  on  the  lapse  of  twelve  months 
from  the  date  of  the  deliverance  awarding 
sequestration  (Crichton  v.  Bell,  1833,  11  iS. 
781,  and  Eobertson  v.  Adam,  18-57,  19  D. 
502,  approved  and  followed).  Stewart  v. 
Crookston,  Galhaith  v.  Stewart,  1910,  S.  C. 
609 ;  47  S.  L.  E.  548  ;  1910,  1  S.  L.  T.  340. 

77.  Trustee— Powers— Sale  of  Disentailed 
Estate— Concurrence  of  Heritable  Creditor 
—Bond  for  Expectancy  of  Next  Heir- 
Heritable  Creditor  with  Power  to  Sell- 
Bankruptcy  Act,  1856,  sec.  113.— In  dis- 
entail proceedings  by  the  trustee  on  the 
sequestrated  estates  of  the  heir  of  entail  in 
possession,  the  expectancy  of  the  next  heir 
of  entail  was  valued  and  a  bond  granted 
for  the  amount  in  terms  of  the  Entail  Act, 
1882,  sec.  18.  Held  that  the  next  heir  of 
entail  was  in  virtue  of  the  bond  "  a  creditor 
holding  a  heritable  security  with  a  power 
to  sell "  in  terms  of  sec.  113  of  the  Bank- 
ruptcy Act,  and  that  the  trustee  could  sell 
the  estate  with  his  concurrence.  Somervell's 
Tr.  V.  Somervell  and  Otiiers,  1909,  S.  C. 
1125;  46  S.  L.  E.  761;  1909,  1  S.  L.T.  555. 

78.  Trustee  —  Powers  —  Transaction  — 
Necessity  for  Consent  of  Commissioners- 
Discharge  of  Bankrupt's  Co-Cautioner  with 
Consent  of  Trustee— Bankruptcy  (Scotland) 
Act,  1856  (19  &  20  Vict.  c.  79),  sec.  176.— 
A  cautioner  under  a  guarantee  in  favour 
of  a  bank  was  discharged  by  the  creditor 
with  the  consent  of  the  trustee  on  the 
sequestrated  estate  of  a  co-cautioner.  Held 
that  the  consent  of  the  trustee  to  the  dis- 
charge was  not  an  act  to  which  sec.  176 
of  the  Bankruptcy  Act  applied,  and  accord- 
ingly that  the  concurrence  of  the  commis- 
sioners was  unnecessary.  Hamilton's  Exr. 
V.  Bank  of  Scotland,  19 J  3,  S.  C.  743;  50 
S.  L.  E.  488 ;  1913,  1  S.  L.  T.  296. 

79.  Trustee  — Eight  to  Crop  Sown  by 
Bankrupt  Tenant— Landlord  and  Tenant- 
Lease  —  Termination— Irritancy  Clause.— 
Upon  the  termination  of  a  lease  of  a  farm 
by  the  bankruptcy  of  the  tenant,  held,  on 
construction  of  the  irritancy  clause  in  the 
lease,  that  the  tenant's  trustee  in  bank- 
ruptcy had  no  rights  in  the  crop  sown  by 
the  tenant  before  bankruptcy,  but  not 
ingathered  till  after.  Chalmers'  Tr.  v.  Dick's 
Tr.,  1909,  S.  C.  761  ;  46  S.  L.  E.  521 ; 
1909,  1  S.  L.  T.  324. 


80.  Trustee— Trustee  on  Bankrupt  Estate 
of  Domiciled  Englishman  —  Decree  of 
Divorce  Pronounced  against  Bankrupt  in 
Scottish  Courts— Action  of  Eeduction  of 
Decree  by  Trustee  in  Bankruptcy— Title 
to  Sue — Jurisdiction. — Held  by  Lord  Cullen 
(Ordinary)  that  the  trustee  in  bankruptcy 
of  a  husband  (a  domiciled  Englishman) 
against  whom  a  decree  of  divorce  on  the 
ground  of  adultery  had  been  pronounced  in 
absence,  there  being  no  intimation  to  the 
trustee  of  the  dependence  of  the  action,  had 
a  title  to  bring  a  reduction  of  the  decree 
and  to  insist  in  any  plea  competent  to 
the  husband  in  the  divorce  proceedings. 
Corbidge  v.  Somermlle,  1912  (0.  H.),  2 
S.  L.  T.  19.  On  a  reclaiming  note  the 
Court  {dub.  Ld.  Johnston)  adhered,  holding 
that  the  reduction  was  competent,  in  respect 
that  the  pursuer  was  not  attacking  the 
decree  on  its  merits,  but  on  the  ground 
that  the  Court  had  no  jurisdiction  to  pro- 
nounce it.  1913,  S.  C.  858;  50  S.  L.  E. 
591;  1913,  1  S.  L.  T.  389. 

81.  Vesting  of  Estate — Adjudication  of 
Bankruptcy  in  England  —  Jurisdiction  — 
"  Property  "  of  Bankrupt— Spes  successionis 
in  Scottish  Trust  Estate — Bankruptcy  Act, 
1883  (46  &;  47  Vict.  c.  52),  sees.  44,  54,  and 
168. — A  trustee  in  bankruptcy  in  England 
brought  an  action  of  declarator  in  the  Court 
of  Session  that  a  spes  successionis  which  the 
bankrupt  had  under  his  father's  settlement 
in  Scotland  had  vested  in  him  as  trustee. 
The  Court,  holding  that  it  had  jurisdiction 
to  give  effect  to  the  trustee's  claim,  granted 
the  declarator  asked  on  the  ground  that 
the  spes  successionis,  being  an  interest  assign- 
able by  the  bankrupt,  was  "pro[)erty" 
within  the  meaning  of  sec.  168  of  the 
Bankruptcy  Act,  1883,  and  had  passed  to 
the  trustee  {Trappes  v.  Meredith,  1871,  10 
M.  38,  applied;  lieid  v.  Morison.  1893,  20 
E.  510,  distinguished).  Salaman  v.  Tod, 
1911,  S.  C.  1214;  48  S.  L.  E.  974;  1911, 
2  S.  L.  T.  172. 

82.  Vesting  of  Estate— Following  Pro- 
perty of  Another  Immixed  with  Bank- 
rupt's Property— Endorsement  of  Bill  of 
Lading— Security.— A  consignee  of  flour 
borrowed  a  sum  of  money  on  security  of 
a  cargo  of  flour  which  was  lying  in  a  vessel 
at  the  port  of  discharge.  In  security  of 
these  advances  the  borrower  handed  to  the 
lender  the  bills  of  lading  relating  to  said 
cargo,  duly  endorsed  by  the  shipper.  The 
flour  was  thereafter  stored  in  the  ship's 
name  in  a  public  store,  and  was  immixed 
with  other  flour  belonging  to  the  borrower. 
The  borrower  subsequently  became  bank- 
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rupt  arid  was  sequestrated.  Held  that  the 
delivery  of  bills  of  lading  duly  endorsed  to 
the  lender  had  transferred  the  property  in 
the  flour  to  him,  and  that  he  was  entitled 
to  recover  the  amount  thereof  from  the 
borrower's  trustee.  Hayman  &  Son  v. 
M'Lintock,  1907,  S.  C.  936;  44  S.  L.  R. 
691 ;  15  S.  L.  T.  63. 

83.  Vesting  of  Estate— Tantum  et  tale 
— Company  —  Liquidation  —  Obligation  of 
Company  to  Assign  Debenture  in  Security 
for  Debt — Assignation  not  Completed  at 
Date  of  Liquidation.— See  Bank  of  Scotland 
V.  Liquidators  of  Hutchism,  Main  &  Coy. 
Ltd.,  1913,  S.  C.  255  ;  50  S.  L.  E.  151 ;  1912, 
2  S.  L.  T.  416.  Affirmed  1914  (H.  L.),  S.  C. 
1;  51  S.  L.  E.  229;  1914,  1  S.  L.  T.  111. 
(See  also  Company,  voce  Liquidation.) 

84.  Vesting  of  Estate— Tantum  et  tale- 
Funds  of  TMrd  Party  Paid  into  Bankrupt's 
Overdrawn  Account  —  Bankruptcy  Act, 
1856,  sec.  104.— Clients  of  a  stockbrokers' 
firm  sent  cheques  to  purchase  shares,  which 
were  not  purchased.  The  stockbrokers 
paid  these  sums  into  their  overdrawn 
account,  and  then  took  out  a  sum  equal 
to  the  amounts  and  handed  same  to  their 
trustee  in  bankruptcy.  The  Lord  Ordin- 
ary refiised  the  prayer  of  a  petition  to  have 
that  sum  taken  out  of  the  sequestration. 
Hofford  and  Others  v.  Gowans,  1909  (0.  H.), 
1  S.  L.  T.  153. 

85.  Vesting  of  Estate— Tantum  et  tale- 
Insurance  Policies  Assigned  by  Bankrupt 
but  not  Intimated — Competition  between 
Assignee  and  Trustee  in  Bankruptcy— Al- 
leged Fraud  of  Bankrupt. — In  a  competi- 
tion for  the  proceeds  of  certain  insurance 
policies  effected  on  the  life  of  a  bankrupt 
between  the  trustee  in  bankruptcy  and  the 
bankrupt's  marriage-contract  trustees,  the 
latter  founded  on  an  assignation  by  the 
bankrupt  in  their  favour  which  had  not 
been  rendered  effectual  by  intimation,  and 
they  made  averments  of  breach  of  duty 
and  fraud  on  the  part  of  the  bankrupt. 
The  Lord  Ordinary  (Hunter)  allowed  a  proof 
of  these  averments.  Paul's  Tr.  v.  Paul, 
1912  (0.  H.),  2  S.  L.  T.  61. 

86.  Vesting  of  Estate  —  Tantum  et  tale 
— Limited  Right. — B.  &  Coy.  were  seques- 
trated. They  owned  pattern  cards  for 
curtain  manufacture  made  from  the  designs 
of  A.  &  Coy.,  and  subject  by  custom  of  trade 
to  a  restriction  on  use  in  favour  of  that 
company.  Held  that  the  cards  vested  in 
the  trustee  subject  to  the  restriction  on  use! 
Held  that  C.  &  Coy.  on  buying  them  from 


B.  &  Coy.  took  them  also  subject  to  the 
restriction  on  use.  William  Morion  S  Coy. 
V.  Muir  Brothers  &  Coy.,  1907,  S.  C  1211  • 
44  S.  L.  K.  885 ;  15  S.  L.  T.  252. 

87.  Vesting  of  Estate— Tantum  et  tale- 
Partner  Infeft  in  Heritable  Subjects  Oc- 
cupied by  the  Firm— Latent  Trust.— Herit- 
able subjects  which  had  been  originally  the 
property  of  an  individual,  and  which  had 
remained  feudally  vested  in  him,  though 
the  Subjects  had  been  made  over  to  a  firm 
of  which  he  was  a  partner,  as  in  lieu  of  a 
contribution  to  capital  under  a  verbal 
arrangement,  whereby  he  was  to  continue 
to  hold  them,  but  in  trust  for  the  firm, 
held  to  be  carried,  not  to  the  trustee  in 
bankruptcy  of  the  individual  partner,  but 
to  the  firm's  trustee  (The  Heritable  Rever- 
sionary Coy.  V.  Miller,  1892  (H.  L.),  19  E. 
43,  follmoed).  Hinhelhein  v.  Craiq,  1905 
(0.  H.),  13  S.  L.  T.  84. 

88.  Vesting  of  Estate— Tantum  et  tale 
—Redeemable  Eight— A.  borrowed  from  B. 
and  granted  in  B.'s  favour  in  security  an 
«K  facie  absolute  assignation  of  a  bond  and 
disposition  in  security  in  which  he  was 
creditor.  A.  repaid  B.,  whose  estates  were 
sequestrated  before  the  bond  had  been  re- 
assigned. Held  that  A.  was  entitled  to 
an  unconditional  assignation  of  the  bond. 
Forle^  Trs.  v.  Macleod,  1898,  25  E.  1012 ; 
35  S.  L.  E.  720;  6  S.  L.  T.  66. 

89.  Vesting  of  Estate— Tools— Dentist's 
Appliances.  —  Proof  allowed  to  ascertain 
whether  a  dentist's  operating  appliances  are 
"  working  tools  "  excluded  from  the  sweep  of 
the  162nd  sec.  of  the  Bankruptcy  Act,  1856. 
Macpherson  v.  Macpherson's  Tr.,  1905  8  F 
191 ;  43  S.  L.  E.  102  ;  13  S.  L.  T.  523. 

90.  Voluntary  Trust— Caution— Composi- 
tion Contract— Condition  that  all  Creditors 
should  Accede— Creditors  Misled  by  Cau- 
tioners into  Belief  that  all  the  Creditors 
had  Acceded— Liability  of  Cautioners- 
Personal  Bar.— The  complainers  agreed  to 
be  cautioners  for  a  composition  to  credi- 
tors. It  was  part  of  the  arrangement  with 
them  that  all  the  creditors  should  accede 
to  the  composition  contract.  In  point  of 
fact  all  the  creditors  did  not  accede,  but 
the  complainers  sent  the  respondents  bills 
signed  by  them  for  the  amount  due  to  the 
respondents,  and  led  the  respondents  to 
believe  that  the  composition  contract  was 
going  on,  and  that  all  the  creditors  had 
acceded  thereto.  Held  that  the  com- 
plainers   were    barred    from    maintaining 
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that  all  the  creditors  had  not  acceded  to 
the  composition  contract,  and  were  liable 
on  the  bills.  Weiqhton  v.  Cuthbert  &  Son, 
1906  (0.  H.),  14  S.  L.  T.  251. 


91.  Voluntary  Trust  —  Distribution  of 
Estate— Illegal  Actings  of  Trustee  and 
Advisory  Committee  —  Liability—  Action 
by  Truster  for  Indemnification. — A  person 
who  had  granted  a  trust-deed  for  behoof 
of  creditors  raised  an  action  against  the 
trustee  and  two  members  of  a  committee 
which  had  been  appointed  to  advise  the 
trustee  in  the  realisation  of  the  estate,  in 
which  he  concluded  against  the  defenders 
jointly  and  severally  for  a  sum  which  he 
alleged  had  been  lost  to  the  trust  estate 
by  illegal  actings.  He  averred  that  the 
trustee  had,  coUusively  with  the  other 
defenders,  and  upon  misleading  valuations 
furnished  by  them,  transferred  portions 
of  the  trust  estate  to  those  defenders  at 
wholly  inadequate  prices,  and  that  the 
trust  estate  had  been  thereby  damnified. 
The  Lord  President  for  Lord  Cullen 
(Ordinary)  held  the  action  relevant  and 
allowed  a  proof.  Campbell  y.  Cullen,  1911 
(0.  H),  1  S.  L.  T.  258. 


92.  Voluntary  Trust— Trust  for  Granter 
and  Creditors— Subsequent  Poinding  by 
Creditor  of  Effects  of  Farm  of  which 
Trustee  was  Tenant — Claim  of  Trustee  to 
Poinded  Effects— No  Delivery  to  him.— A 
farmer  granted  a  trust-deed  for  behoof  of 
his  creditors,  conveying  to  his  trustee  the 
whole  crop,  stock,  and  implements  on  his 
farm.  The  trustee  never  took  possession 
of  the  crop,  stock,  and  implements.  There- 
after a  creditor  obtained  a  decree  against 
the  trustee,  and  poinded  certain  imple- 
ments on  the  farm.  Held  that  the  pro- 
perty in  these  implements  had  never  been 
transferred  to  the  trustee,  and  that  the 
creditor  was  entitled  to  proceed  with  his 
diligence.  Dmghty  v.  Wells,  1906  (0.  H.), 
14  S.  L.  T.  299. 


93.  Voluntary  Trust  —  Trustee  —  Lia- 
bility for  lUicLuid  Debt. — In  an  action  for 
payment  of  an  illiquid  debt  directed  against 
the  sole  partner  of  a  firm  who  had  granted 
a  trust-deed,  and  also  against  his  trustee 
under  his  said  trust-deed,  the  Lord  Ordin- 
ary sustained  pleas  for  the  trustees  (1) 
that  the  action  was  incompetent,  and  (2) 
that  the  averments  were  irrelevant,  and 
assoilzied  the  trustee.  Oliver  v.  Bird  and 
Others,  1908  (0.  H.),  15  S.  L.  T.  923. 


BAB 

See  Personal  Bak. 

BARONY 

Burgh  of,  see  Burgh. 

BENEFICIUM  OBDINIS 

See  Caution. 

BENEFIT  SOCIETY 

See  Insurance,  voce  Life. 

BETTING  AND  GAMING 

See  (1)  Contract,  voce  Subject  Matter; 

(2)  Jurisdiction,  voce  Sheriff  ; 

(3)  Justiciary,  voce  (a)  Com- 
plaint, (b)  Conviction,  (c) 
Procedure  (Previous  Con- 
viction, Search  Warrant), 
(d)  Statutory  Offence.  . 

Advertisement,  see  Justiciary,  voce 
Complaint. 

Lottery,  see  Justiciary,  voce  Statutory 
Offence  (Gaming). 

Prevention  of  Gaming  Act,  1869  (32 
&  33  Vict.  c.  87),  sec.  3,  "  Public 
Place,"  see  Justiciary,  voce  Statu- 
tory Offence. 

BILLS  OF  EXCHANGE 

Acceptance,  1. 

"  Approved  Acceptance,"  1 . 

Cheque,  4. 

Diligence,  6. 

Evidence,  8,  9. 

Firm,  Bill  Granted  by  Partners,  6. 

Fraudulent  Issue  of,  5. 

Holder,  5. 

Inchoate,  3. 

Incomplete  Instrument,  2. 

Indorser,  11. 

L  0.  U.,  13. 

Liability,  6-11. 

Pactum  illicitum,  7. 

Presentment,  11. 

Presumption,  7. 

Promissory  Note,  13-15. 

Signature,  "Genuineness,"  10. 

L  Acceptance  —  "Approved  Accept- 
ance."—An  "approved  acceptance  "  is  held 
to  mean  one  to  which  no  reasonable  objec- 
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tion  can  be  taken.  M'Dowall  &  Neilson's  Tr. 
V.  Snowball  Coy.  Ltd.,  1904,  7  F.  35  ;  42 
S.  L.  E.  56;  12  S.  L.  T.  393. 

2.  Bill  —  Incomplete  Instrument.— fiTeM 
that  while  an  instrument  was  not  a  bill  of 
exchange  it  was  a  valid  proof  of  indebted- 
ness. Lawson's  Exrs.  v.  Watson,  1907  S.  C. 
1353 ;  44  S.  L.  E.  846  ;  15  S.  L.  T.  245. 

3.  Bill— Inchoate  Bill— Voucher  of  In- 
debtedness.— Held  by  Lord  Cullen  (Or- 
dinary) that  while  an  inchoate  bill  signed 
by  the  drawer  in  favour  of  the  payee,  but 
not  accepted  by  or  addressed  to  any  person 
as  acceptor,  was  not  a  bill  of  exchange,  it 
was  valid  as  a  voucher  of  indebtedness 
(Lawson's  Exrs.  v.  Watson,  1907,  S.  C.  1353, 
followed).  Paris  v.  Paris,  1913  (0.  H.), 
2  S.  L.  T.  209. 

4.  ChecLue. — Observed  (by  Ld.  Mackenzie) 
that  a  cheque  is  nothing  more  than 
a  mandate  to  the  mandatary  to  go  to  the 
bank  and  get  the  money.  British  Linen 
Coy.  Bank  v.  CarrutJiers  &  Ferguson,  1883, 
10  E.  923.  Banh  of  Scotland  v.  Borie,  1908 
(0.  H.),  16  S.  L.  T.  21. 

5.  Holder— Holder  in  Good  Faith  and  for 
Value — Presumption — Fraudulent  Issue  of 
Bill— Onus— Bills  of  Exchange  Act,  1882 
(45  &  46  Vict.  c.  61),  sees.  29  and  30.— 
Circumstances  in  which  held  that  an  indorsee 
had  failed  to  prove  that  he  had  given  value 
in  good  faith  for  a  bill.  Nelson  v.  The  Eos- 
dale  Slate  Quarries  Coy.  Ltd.,  1910  (0.  H.), 
1  S.  L.  T.  21. 

6.  Liability  on— Bill  of  Exchange  Granted 
by  Partners  of  Firm — Diligence,  Proceeding 
on  Bill,  against  Firm — Ground  of  Diligence. 

— When  all  the  partners  of  a  firm  carrying 
on  a  business  under  a  descriptive  name 
grant  a  bill,  the  bill  is  a  good  ground  of 
diligence  against  the  assets  of  the  firm  if  it 
was  in  fact  granted  for  the  purposes  of  the 
firm,  which  will  be  presumed  unless  the 
granters  prove  the  contrary.  Bossland 
Cycle  Coy.  v.  M'Creadie,  1907,  S.  G.  1208; 
44  S.  L.  E.  863  ;  15  S.  L.  T.  271. 

7.  Liability  on— Consideration  —  Agree- 
ment in  Fraud  of  Composition  Contract — 
Evidence— Bills  of  Exchange  Act,  1882, 
sec.  100. — In  an  action  on  a  renewal  bill 
the  acceptor  set  up  the  defence  that  he 
had  entered  into  a  general  composition 
contract  with  his  creditors,  and  that  the 
original  bill,  the  renewal  of  which  was  sued 
on,  was  granted  in  pursuance  of  a  pactum 
illicitum  to  pay  the  drawer  £100  more  than 


his  share.  The  Lord  Ordinary  allowed  a 
proof  habili  modo.  Adam's  Trs.  v.  Young, 
1905  (0.  H.),  13  S.  L.  T.  113. 

8.  Liability  on— Evidence — Competency 
—Relevancy— Bills  of  Exchange  Act,  1882, 
sec.  100. — In  this  case  an  averment  of  an 
indefinite  agreement  that  a  bill  should  only 
be  paid  by  the  acceptor  if  a  certain  company 
should  not,  within  an  unspecified  time, 
acquire  an  unnamed  sum  as  capital  out  of 
which  the  bill  might  be  met,  was  held 
irrelevant,  and  proof  refused.  Manchester 
and  Liverpool  Banh  v.  Ferguson  &  Coy.,  1905, 
7  F.  865 ;  42  S.  L.  E.  649  ;  13  S.  L.  T.  272. 

9.  Liability  on — Evidence— Parole— Bills 
of  Exchange  Act,  1882  (45  &  46  Vict.  c.  61), 
sec.  100. — An  action  was  settled  by  written 
agreement  which  provided  that  the  defend- 
ing company  should  pay  the  pursuers  a 
certain  sum,  so  much  in  bills,  the  bills  to  be 
guaranteed  by  three  directors  of  the  com- 
pany. Certain  of  the  bills  not  having  been 
met,  the  pursuers  sued  the  guarantors,  who, 
in  defence,  sought  to  prove  by  parole  (rely- 
ing on  the  Bills  of  Exchange  Act,  1882, 
sec.  100)  an  alleged  verbal  agreement  that 
the  pursuers  were  to  renew  the  bills  from 
time  to  time  until  there  was  delivered  cer- 
tain material  which  had  not  yet  been 
delivered.  Held  that  the  proof  sought  was 
incompetent.  Stagg  &  Bobson,  Ltd.  v. 
Stirling  and  Others,  1908,  S.  C.  675;  45 
S.  L.  E.  488;  15  S.  L.  T.  954. 

10.  Liability  on — Genuineness  of  Signa- 
tures— Proof— Onus. — In  a  suspension  of  a 
charge  to  pay  the  amount  contained  in  a 
bill  the  complainer  disputed  the  genuine- 
ness of  his  signature  which  appeared  on  the 
face  and  on  the  back  of  the  bill  as  drawer 
and  indorser.  Held  that  the  onus  was  upon 
the  respondents  (chargers)  to  prove  affirma- 
tively that  the  signatures  on  the  bill  pur- 
porting to  be  those  of  the  complainer  were 
adhibited  by  him,  and  (diss.  Ld.  Johnston) 
that  the  onus  had  not  been  discharged. 
M'Intyre  v.  National  Bank  of  Scotland,  Ltd., 
1910,  S.  C.  150;  47  S.  L.  E.  234;  1910,  1 
S.  L.  T.  63. 

11.  Liability  on— Indorser— Presumption 
of  Waiver  of  Statutory  Rectuirement  as  to 
Presentment  and  Notice  of  Dishonour — 
Proof— Onus— Bills  of  Exchange  Act,  1882 
(45  &  46  Vict.  c.  61),  sees.  46  (2),  (e),  and 
50  (2)  (b). — A  bill  which  had  been  indorsed 
was  not  presented  for  payment  at  maturity, 
and  no  notice  of  dishonour  was  given  to  the 
indorser,  as  required  by  statute.  After  the 
bill  became  due  the  indorser  made  a  pay- 
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ment  to  account  in  the  erroneous  belief  that 
she  was  liable  under  the  bill  as  a  joint- 
acceptor  and  not  as  an  indorser.  In  an 
action  for  payment  of  the  balance  due,  held 
that  the  presumption,  arising  from  part  pay- 
ment, that  the  indorser  had  waived  her 
rights  of  due  presentment  and  notice,  had 
been  rebutted  by  evidence  that  the  pay- 
ment had  been  made  in  error ;  and  that  in 
consequence  of  the  failure  to  observe  the 
statutory  requirements,  the  indorser's  lia- 
bility was  discharged.  Mactavish's  Judicial 
Factor  v.  Michael's  Trs.,  1912,  S.  C.  425; 
49  S.  L.  E.  423;  1912,  1  S.  L.  T.  134. 

12.  Presentment  —  Beasonable  Time— 
Bills  of  Exchange  Act,  1882  (45  &  46  Vict. 
c.  61),  sec.  36  (3).—- Circumstances  in  which 
held  that  a  bill,  which  was  payable  on 
demand  and  which  was  not  presented  for 
payment  until  nine  months  after  its  date, 
had  not  been  presented  within  a  reasonable 
time.  Nelson  v.  The  Easdale  Slate  Quarries 
Co.  Ltd.,  1910  (O.  H.),  1  S.  L.  T.  21. 

13.  Promissory  Note  — Bond  or  Promis- 
sory Note— Bills  of  Exchange  Act,  1882  (45 
&  46  Vict.  c.  61),  sec.  83  (1)— Stamp  Act, 
1891  (54  &  55  Vict.  c.  39),  sec.  33  {l).~Held 
by  Lord  Skerrington  (Ordinary)  that  a  docu- 
ment in  these  terms :  "  L  0.  U.  one  hundred 
pounds,  which  I  promise  to  pay  on  demand," 
was  a  promissory  note  within  the  meaning 
of  sec.  33  (1)  of  the  Stamp  Act,  1891. 
Muir  V.  M%ir,  1912  (0.  H.),  1  S.  L.  T. 
304. 

14.  Promissory  Note  — Proof — Parole- 
Bills  of  Exchange  Act,  1882,  sec.  100.— 
Parole  agreement  by  payee  not  to  demand 
payment  till  after  death  of  maker  of  a  pro- 
missory note  held  a  relevant  defence  to  an 
action  for  payment  in  his  lifetime.  Barker 
V.  Pottage,  1909  (0.  H.),  1  S.  L.  T.  155. 

15.  Promissory  Note — Stamp  Act,  1891 
(54  &  55  Vict.  c.  39),  sec.  33.— Held  by  Lord 
CuUen  (Ordinary)  that  a  document  in  these 
terms :  "  This  is  to  certify  that  I  have  to 
pay  to  you,  A.  S.,  £500  or  interest  at  the 
rate  of  3^  per  cent.,"  and  signed  by  the 
granter  over  a  penny  stamp,  was  not  a  pro- 
missory note  within  the  meaning  of  sec.  33 
of  the  Stamp  Act,  1891.  Semple's  Exrs.  v. 
Semple,  1912  (0.  H.),  1  S.  L.  T.  382. 


BILL  OF  LADING 

See  Carriage  by  Sea. 


BLACK  LIST 

See  (1)  Abu.se  of  Process. 

(2)  Eeparation,    voce     Actionable 
Wrong. 


BOND 

Of  Annual  Eent,  see  Entail,  voce  Sale. 

Bail,  see  Caution,  voce  Construction. 

Cash-credit,  see  (1)  Caution  ;  (2)  Eelief. 

Of  Caution,  see  Caution. 

Debenture,  see  Company. 

And  Disposition,  see  Eight  in  Security, 
voce  Heritable. 

Heritable,  see  Eight  in  Security,  voce 
Heritable. 

Heritable  or  Moveable,  see  (1)  Heirs 
and  Executors,  voce  Debt;  (2)  Herit- 
able or  Moveable,  voce  Bond. 

Husband's  Consent  to  Wife's,  see  Hus- 
band AND  Wife,  voce  Wife. 

By  Husband  to  Wife,  see  Husband  and 
Wife,  voce  Wife. 

Power  of  Judicial  Factor  to  Call  Up, 
see  Judicial  Factor,  voce  Factor. 

BONA  FIDES 

1.  Bona   fide— Consumption— Liferenter. 

— The  doctrine  of  bond  fide  consumption 
does  not  apply  where  a  liferent  is  paid 
to  the  wrong  person.  Darling's  Trs.  v. 
Darlings  Trs.,  1909,  S.  C.  445  ;  46  S.  L.  E. 
394 ;  1  S.  L.  T.  207. 

2.  Bona  fide  perceptio  et  consomptio.— 
An  executrix-nominate  and  universal 
legatee,  in  the  belief  that  certain  shares 
had  belonged  to  the  defunct,  and  that 
they  had  been  bequeathed  to  her  as 
universal  legatee,  obtained  payment  of 
the  dividends  accruing  thereon.  After 
her  death  it  was  decided  that  the  shares 
belonged  to  the  heirs  ah  intestate  of  the 
defunct,  and  that  the  universal  legatee 
had  no  right  to  them.  Held  that  her 
estate  was  not  bound  to  repay  the  divi- 
dends which  she  had  received.  Ferguson 
V.  Lm-d  Advocate,  1906  (0.  H.),  14  S.  L.  T.52. 


BOUNDARIES 

See  Property.    See  also  Burgh. 

BREACH  OF  PROMISE 

Of  Marriage,  Action  for,  see  Eepara- 
tion. 
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BROTHEL 

See  Justiciary,  voce  Statutory  Offence. 

BUILDING  CONTRACT 

See  Contract. 

BUILDING  RESTRICTIONS 

See  (1)  Dean  of  Guild. 

{i)  Property,    voce     (1)    Building 
Plot;  (-2)  Common  Interest. 
(3)  Servitude. 

Aci^uiescence  in  Breach,  11,  12,  18. 
Alterations,  Structural,  4,  6. 
Altius  non  tollendi,  17. 
Amenity,  22. 
Assignee,  13. 

Bar  to  Enforcing,  11,  12,  16. 
Clerical  Offices,  10. 
Constitution  of  Restriction,  1-5. 
Crown  Property,  24. 
"Cul-de-sac,"  26. 
"  Dwelling-house,"  3,  6,  9. 
Enforcement,  1,  11-22. 
Height  of  Buildings,  2,  26,  28. 
Jus  QUJJ.SITUM,  15,  19,  21. 
"Lawn,"  7. 
"  Lodgings,"  y. 

Magistrates,  Statutory  Powers,  23-27, 
29. 

And  see  Burgh,  voce  Magistrates. 
Obligation  to  Build,  20. 
Ouligation  to  Maintain,  20. 
"  Open  Court,"  25. 
Real  Burden,  1,  8,  13,  19. 
Servitude,  17. 

Singular  Successor,  1,  4,  13,  17,  22. 
Statutory  Powers,  23-30. 
Street,  23,  26,  28,  29. 

And  see  Burgh,  voce  Magistrates. 
"  Tenement,"  9,  27. 
Title  to  Enforce,  1,  4,  6,  11-22,  30. 
"Unseemly,"  5. 
Vagueness,  5. 
"  Villa,"  3,  9,  20,  27. 

1.  Constitution  —  Enforcement  —  Real 
Burden. — Where  part  of  certain  subjects 
were  feued  subject  to  building  restrictions 
declared  to  be  real  burdens,  but  the  lands 
in  whose  favour  the  burden  was  imposed 
were  not  named  :  Question  whether  singular 
successors  in  feus,  into  which  the  original 
remaining  subjects  were  split,  could  en- 
force the  restriction.  Mactaggart  tt  Cay.  v. 
Harrower,  1 906,  8  F.  1 101 ;  43  S.  L.  R.  815 ; 
14  S.  L.  T.  277. 


2.  Constitution— Feu-Charter.— Terms  of 
a  feu-charter  which  were  held  not  to  imply 
a  restriction  against  heightening  a  division 
wall  and  building  wooden  sheds  and  swings. 
Shand  and  Others  v.  Brand  and  Another, 
1907  (0.  H.),  14  S.  L.  T.  704. 

3.  Constitution— Feu-Charter— Decree  of 
Teind  Court  —  Construction  —  "  Dwelling- 
house  or  Villa."— ifeW  that  in  virtue  of  a 
decree  of  the  Teind  Court,  and  of  a  form  of 
feu-charter  thereby  approved,  which  author- 
ised the  erection  of  a  dwelling-house  or  villa 
on  each  feu,  the  minister  of  the  parish  was 
entitled  to  feu  part  of  the  glebe  for  the 
erection  of  small  dwelling-houses  consisting 
of  one  or  two  rooms  and  kitchens,  &c.,  and 
being  of  two  storeys,  and  having  access  to 
the  upper  storey  by  outside  stairs  at  the 
back  of  the  building.  Minister  of  Preston- 
pans  V.  The  Heritors,  1905  (0.  H.),  13 
S.  L.  T.  463. 

4.  Constitution  —  Implied  —  Building  on 
Fixed  Line  —  Alteration.  —  Held  that  a 
singular  successor  was  not  entitled,  without 
the  consent  of  the  superior,  to  alter  a  build- 
ing line  which  was  laid  down  in  the  feu- 
contract  to  define  the  site  of  a  building. 
The  preservation  of  this  line  involved  a 
restriction  against  building.  Crawford  v. 
Darroch  and  Another,  1 907,  S.  C.  703 ;  44 
S.  L.  R.  416;  14  S.  L.  T.  887.  Cf.  No. 
20. 

5.  Constitution  —  Must  be  Precise  — 
Vagueness  — ' '  Unseemly. "  —  A  restriction 
against  the  erection  of  "  unseemly  "  build- 
ings held  too  vague  to  be  enforced.  Murray's 
Trs.  V.  St.  Margaret's  Convent  Trs.,  1906, 
8  F.  1109;  43  S.  L.  R.  774;  14  S.  L.  T. 
307.  Affirmed  1907  (H.  L.),  S.  C.  8;  44 
S.  L.  R.  633 ;  15  S.  L.  T.  2. 


6.  Construction— Buildings  to  be  "Con- 
tinued Permanently  as  Dwelling-houses" 
— Restriction  on  Construction  or  on  Use. — 
The  titles  of  certain  steadings  of  ground 
on  which  certain  dwelling-houses  were 
erected,  contained  restrictions  declaring 
that  the  proprietors  "shall  only  be  entitled 
to  erect  self-contained  lodgings  or  dwelling- 
houses  and  offices  connected  therewith  on 
the  said  several  steadings  of  ground  "  . 
and  that  "  the  said  lodgings  shall  be  .  . 
continued  permanently  as  dwelling-houses 
and  no  part  of  the  dwelling-houses  . 
shall  at  any  time  be  converted  into  shops, 
warehouses,  or  trading  place  of  any  de- 
scription." The  proprietor  of  one  of  the 
dwelling-houses   sought    to    interdict    the 
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lessee  of  the  adjoining  house,  the  Post- 
master-General, from  using  it  for  the  pur- 
poses of  post-office  business.  Held,  on_a 
construction  of  the  titles,  that  the  restric- 
tions applied  to  structure  only  and  not  to 
use ;  and,  as  the  Postmaster-General  did 
not  propose  to  make  any  structural  altera- 
tions, action  dismissed.  Mathieson  v.  Allan's 
Trs.,  1914,  S.  C.  464;  51  S.  L.  E.  458; 
1914,  1  S.  L.  T.  308. 

7.  Construction— "Lawn."— ITeM  by  Lord 
Skerrington  (Ordinary)  that  .a  "  lawn  " 
included  a  stretch  of  grass  land  planted 
with  trees.  Anderson  v.  Dickie,  1913 
(0.  H.),  2  S.  L.  T.  198. 

8.  Construction— Lodgings— Buildings  to 
be  "Occupied  as  Self-contained  Lodgings" 
— Real  Burdens. — A  feu-contract,  in  addition 
to  a  general  nuisance  clause,  contained  a 
clause  binding  the  feuar  to  "  maintain  and 
uphold  in  good  repair  in  all  time  coming 
on  the  said  three  steadings  of  ground  the 
three  lodgings  now  erected  thereon,  which 
shall  be  occupied  as  self-contained  lodgings." 
The  restrictions  in  the  deed  were  declared 
to  be  real  burdens  on  the  ground  and 
buildings.  On  the  proprietor  of  one  of  the 
self-contained  houses  proposing  to  occupy 
the  basement  floor  for  the  purposes  of  a 
cabinetmaking  business,  held  {rev.  Ld. 
Skerrington)  that  the  proposed  occupation 
was  in  contravention  of  the  restrictions  in 
the  feu-contract.  Montgomerie-Fleming's,Trs. 
V.  Kennedy,  1912,  S.  C.  1307;  49  S.  L.  E. 
925;  1912,  2  S.  L.  T.  179. 

9.  Construction— "  Villas  or  Dwelling- 
houses"— Legality  of  ErectingTenements.— 
A  disposition  of  building  ground  prohibited 
the  erection  of  any  houses  or  buildings 
"  other  than  villas  or  dwelling-houses,  with 
offices  and  such  enclosing  walls  as  my  said 
disponees  may  think  proper  to  build."  Held 
{diss.  Ld.  Johnston)  that  the  erection  of  a 
tenement  of  dwelling-houses  was  not  pro- 
hibited. Bainbridge  v.  Campbell,  1912,  S.  C. 
92 ;  49  S.  L.  E.  61 ;  1911,  2  S.  L.  T.  373. 

10.  Construction— Use— Dwelling-houses 
—Clerical  Ofaces  for  Post  Oflce.— The  titles 
of  houses  contained  a  stipulation  that  as  the 
self-contained  lodgings  to  be  erected  on  the 
ground  "are  intended  to  continue  perma- 
nently as  dwelling-houses,  neither  they  nor 
the  offices  shall  be  converted  into  shops, 
warehouses,  or  trading  places  of  any  descrip- 
tion." The  restrictions  were  declared  to 
be  real  burdens  on  the  subjects.  On  the 
proprietor  of  one  of  the  houses  proposing 


to  grant  a  lease  in  favour  of  the  Post  Office 
granting  permission  to  the  lessee  to  use  the 
premises  as  the  working  place  for  clerical 
purposes  of  the  staff,  held  that  this  proposed 
use  of  the  subjects  was  not  an  infringement 
of  the  conditions  set  forth  in  the  titles. 
Mathieson  v.  Allan's  Trs.,  1913  (0.  H.), 
2  S.  L.  T.  332.  Affirmed  upon  different 
grounds  1914,  S.  C.  464;  51  S.  L.  E.  458; 
1914,  1  S.  L.  T.  308.     (See  supra.  No.  6.) 

11.  Enforcement— Bar— Acquiescence  in 
Breach— Co-Feuars.— A  number  of  adjacent 
feus  were  held  from  the  same  superior 
on  titles  which  contained  certain  building 
restrictions.  In  several  of  these  buildings 
had  been  erected  in  breach  of  the  restriction. 
Held  that  the  feuar  in  one  feu  could  not 
enforce  the  restriction  against  a  neighbour, 
more  especially  as  he  had  already  consented 
to  another  neighbour  breaching  it.  Bobert- 
son's  Trs.  v.  Bruce,  1905,  7  F.  580;  42 
S.  L.  E.  449;  12  S.  L.  T.  803. 

12.  Enforcement  —  Co-Feuars  —  Acquies- 
cence. — Circumstances  in  which  held  that 
feuars  were  not  barred  by  the  actings  of 
themselves  and  their  predecessors  in  enforc- 
ing building  restrictions.  /.  A.  Mactaggart 
&  Coy.  V.  Boemmele,  1907,  S.  C.  1318;  44 
S.  L.  E.  907 ;  15  S.  L.  T.  319. 

13.  Enforcement— Co-Feuars— Assignee. 
— The  disponer  of  building  feus  imposed 
restrictions  on  one  of  them  as  a  real  burden, 
but  the  burden  was  not  stated  to  be  in 
favour  of  any  other  lands.  He  granted 
assignations  to  his  other  disponees  of  his 
rights  to  enforce  the  restriction.  Held  that 
an  assignee  could  enforce  the  restriction 
against  singular  successors  of  the  original 
(restricted)  vassal.  Mactaggart  &  Coy.  v. 
narrower,  1906,  8  F.  1101 ;  43  S.  L.  E.  815 ; 
14  S.  L.  T.  277. 

14.  Enforcement  —  Co-Feuar  —  Disponee 
Tracing  to  Same  Author  —  No  Express 
Assignation. — A  disponee  of  lands,  tracing 
his  title  to  a  common  author,  but  having  no 
assignation  in  his  favour  of  thejm  crediti  of 
a  building  restriction,  found  entitled  to 
enforce  the  restriction  which  formed  a  real 
burden  on  his  neighbour's  land,  and  bore  to 
be  taken  in  favour  of  a  class  of  which  he 
was  a  member.  Braids  Hotel  Coy.  Ltd.  v. 
Manuels,  1909,  S.  C.  120;  46  S.  L.  E.  113; 
16  S.  L.  T.  523. 

15.  Enforcement— Co-Feuars — Jus  qusesi- 
tum— Right  to  Enforce— Title— Interest.— 
Circumstances  in  which  Jield  that  a  co-feuar 
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who  had  a  jus  qucesiium  to  enforce  certain 
■conditions  of  a  feu-right  against  other  feuars, 
had  failed  to  show  any  interest  to  enforce 
these  conditions.  Observations  per  Lord 
President  upon  the  right  of  co-feuars  to 
enforce  conditions  inter  se.  Authorities 
reviewed.  Maguire  and  Others  v.  Surges, 
1909,  S.  C.  1283;  46  S.  L.  R.  925;  1909, 
2  S.  L.  T.  219. 

16.  Enforcement— Co-Feuars— Mutuality 
—Reference  to  Feuing-Plan.— Building  feus 
were  granted  by  a  superior  with  various 
restrictions,  and  reference  was  made  in  the 
charters  to  a  feuing-plan  ;  but  this  only  for 
purposes  of  identification.  Held  that  there- 
was  not  mutuality  among  the  co-feuars 
entitling  them  to  enforce  the  building 
restrictions.  Murray's  Trs.  v.  St.  Margaret's 
Convent  Trs.,  1906,  8  F.  1109  ;  43  S.  L.  R. 
774 ;  14  S.  L.  T.  307.  Affirmed  1907  (H.  L.), 
S.  C.  8 ;  44  S.  L.  R.  633 ;  15  S.  L.  T.  2. 

17.  Enforcement  —  Disponees  from  a 
Common  Author  —  Mutuality  —  Title  and 
Interest  to  Enforce — Servitude. — The  pro- 
prietor of  a  piece  of  ground  disponed  a  por- 
tion of  it  to  A.  and  an  adjacent  portion  of 
the  remainder  to  B.  The  disposition  con- 
tained mutual  restrictions  allins  nan  toUendi 
imposed  on  each  portion  for  the  benefit  of 
the  other.  The  buildings  on  the  two  por- 
tions were  separated  by  a  space  of  60  feet. 
On  the  successors  of  A.  proposing  to  erect 
buildings  on  their  portion  beyond  the  speci- 
fied height,  the  singular  successors  of  B. 
objected,  but  did  not  aver  that  any  specific 
injury  would  be  done  to  their  property  by 
the  erection  of  the  proposed  buildings. 
Held  that  a  servitude  altius  non  tollendi  had 
been  created  which  the  singular  successors 
of  B.  had  both  a  title  and,  in  virtue  of  the 
propinquity  of  their  property,  an  interest 
to  enforce.  Observations  in  Gould  v.  M'Gor- 
quodale,  1869,  8  M.  165,  commented  on  and 
explained.  Proprietors  of  Royal  Exchange 
Buildings,  Glasgow,  Ltd.  v.  Cotton,  1912, 
S.  C.  1151;  49  S.  L.  R.  945;  1912, 
2  S.  L.  T.  199. 

18.  Enforcement — Interest  to  Enforce — 
Superior — Abandonment — Acq,uiescence. — 
Lands  were  feued  subject  to  certain  condi- 
tions as  to  the  nature  of  buildings  to  be 
erected  thereon,  which  were  imposed  in  the 
interest  of  the  superior  as  proprietor  of  the 
adjoining  ground.  The  superior  having 
subsequently  released  parts  of  the  ground 
feued  from  the  restrictions,  the  disponees 
of  a  portion  of  the  feu  brought  a  declarator 
that  by  acquiescence  in  repeated  breaches 


of  the  conditions  the  superior  had  aban- 
doned his  right  to  enforce  them.  The 
Lord  Ordinary  (Skerrington)  held  that  the 
superior  had  an  interest  to  enforce  the  cout 
ditions,  and  dismissed  the  action.  North 
British  Ely.  Coy.  v.  Clark,  1913  (0.  H.),  1 
S.  L.  T.  207. 

19.  Enforcement— Rights  of  Enforcement 
between  Disponees  from  a  Common  Author 
— Jus  qusesitum. — A  proprietor  of  lands  by 
dispositions  of  even  date  disponed  adjacent 
portions  of  the  lands  to  A.  and  B.  respec- 
tively, reserving  to  himself  another  portion 
of  the  lands.  Both  dispositions  contained 
restrictions  in  similar  terms  as  to  the  build- 
ings to  be  erected  on  the  lands  disponed, 
and  a  stipulation  that  similar  restrictions 
would  be  inserted  in  dispositions  of  the 
reserved  portion  of  the  lands.  A.  having 
presented  a  petition  in  the  Dean  of  Guild 
Court  for  a  lining,  B.  objected  that  the 
proposed  buildings  were  in  contravention 
of  the  restriction  in  A.'s  title.  A.  main- 
tained that  B.  had  no  pis  qucesitum  to  en- 
force the  restriction.  Held  that  inasmuch 
as  A.'s  title  provided  (1)  that  the  disponer 
was  to*  impose  similar  restrictions  upon  the 
portion  of  the  lands  reserved  to  him,  (2) 
that  the  restriction  was  to  be  a  real  burden, 
and  (3)  that  it  was  to  be  inserted  in  all 
future  dispositions  of  the  subjects,  there 
was  some  indication  that  the  restriction  was 
intended  to  be  enforceable  by  a  tertius,  but 
that  the  whole  titles  affecting  the  lands 
must  be  looked  at  for  the  purpose  of  deter- 
mining whether  the  restriction  was  so  en- 
forceable (Hislop  V.  MacRitchie's  Trs.,  1881 
(H.  L.),  8  R.  95,  discussed).  Niclwlson  v. 
Glasgow  Blind  Asylum,  1911,  S.  C.  391 ;  48 
S.  L.  R.  272;  1911,  1  S.  L.  T.  37. 

20.  Enforcement  —  Superior  —  Interest — 
Obligation  to  Build  and  Maintain— Sub- 
stitute Buildings.— A  feu-contract  bound 
the  vassal  to  build  and  maintain  a  villa 
not  nearer  a  bounding  road  than  26  feet. 
Quoad  ultra  the  feu  was  found  to  be  free  of 
restrictions,  and  the  vassal  built  tenements 
all  over  it.  He  then  desired  to  pull  down 
the  villa  and  complete  his  block  of  tene- 
ments. Held  that  the  superior  was  entitled 
to  insist  that  the  villa  be  maintained. 
Forrest  v.  Gem-ge  Watson's  Hospital,  1905, 
8  F.  341;  43  S.  L.  R.  183;  13  S.  L.  T. 
590.     Of.  No.  4. 

21.  Enforcement  —  Third  Party  —  Jus 
qusesitum- Rights  of  Enforcement  between 
Disponees  from  Common  Author  and  be- 
tween Co-Vassals.— On  the  same  date  a 
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proprietor  of  lands  granted  dispositions  of 
adjacent  portions  of  those  lands  to  A.  and 
B.  Both  dispositions  contained  a  reference 
in  the  same  terms  as  to  the  height  and  class 
of  buildings  to  be  erected  upon  the  disponed 
lands.  A.  presented  a  petition  in  the  Dean 
of  Guild  Court  for  authority  to  erect  certain 
buildings  on  his  lands,  and  B.  objected  on 
the  ground  that  the  buildings  were  in  con- 
travention of  the  restriction  in  A.'s  title. 
A.  maintained  that  B.  had  no  jus  qucesitum 
to  entitle  him  to  enforce  the  restriction. 
Held  that  as  A.'s  title  provided  that  the 
restriction  was  to  be  a  real  burden,  that  it 
was  to  be  inserted  in  all  future  dispositions 
of  the  subjects  and  that  the  granter  was  to 
insert  a  similar  restriction  in  all  dispositions 
of  the  reserved  portion  of  the  lands,  there 
was  an  indication  in  the  title  that  the 
restriction  was  to  be  enforceable  by  a 
tertms.  Nicholson  v.  Glasgow  Blind  Asylum, 
1911,  S.  C.  391;  48  S.  L.  E.  272;  1911, 

1  S.  L.  T.  37.  [Eeported  also  Dean  of 
Guild,  voce  Jurisdiction  ;  Property,  voce 
Title;  Title  to  Sue.] 

22.  Enforcement — Title  and  Interest  to 
Enforce — Mutuality  —  Common  Author- 
Amenity. — By  feu-contract  a  superior  bound 
himself  to  restrict  the  building  on  the  lawn 
between  the  ground  feued  and  the  man- 
sion-house to  houses  of  a  certain  class.  In 
an  action  by  the  feuar  to  enforce  the 
restriction  against  a  singular  successor  in 
the  lands,  held  by  Lord  Skerrington  (Ordin- 
ary) that  the  restriction  was  imposed  to 
secure  the  amenity  of  the  feu,  and  that,  as 
the  defender  was  free  to  build  as  he  chose 
on  the  ground  adjoining  the  lawn,  the  pur- 
suer had  no  interest  to  enforce  the  restric- 
tion.    Anderson  v.  Dickie,   1913  (0.   H.), 

2  S.  L.  T.  198.  The  Court  adhered,  but 
on  different  grounds,  1914,  S.  C.  706 ;  51 
S.  L.  E.  614;  1914,  1  S.  L.  T.  484. 

23.  Statutory— Burgh  Police  Act,  1892, 
sec.  157  —  Street  —  Buildings  Adjacent  — 
Setting  Forward  —  Shutting  up  Street — 
Improving  Line  of.— It  is  competent  for 
magistrates  exercising  powers  under  the 
Burgh  Police  Act,  1892,  to  authorise  the 
setting  forward  of  a  building  in  order  to 
improve  the  line  of  a  street,  although  the 
result  may  be  to  shut  up  a  lane  that  pre- 
viously existed.  Butherglen  Parish  Council 
V.  Butherglen  Magistrates,  1905,  7  F.  829  • 
42  S.  L.  E.  661 ;  13  S.  L.  T.  225. 

24.  Statutory  — Edinburgh  Corporation 
Act,  1906  (6  Edw.  VII.  c.  clxiii.),  sees.  67 
and  78— Exemption  in  Favour  of  Crown 


Property— Personal  Objections.— The  Com- 
missioners of  Works  obtained  a  warrant 
from  the  Dean  of  Guild  for  the  erection  on 
ground  in  Edinburgh  belonging  to  the 
Crown  of  the  first  wing  of  certain  proposed 
buildings  which  extended  to  within  30  feet 
of  the  centre  line  of  a  public  street,  The 
Edinburgh  Corporation  offered  no  opposi- 
tion, although  the  plan  showed  the  positiort 
of  the  buildings  as  completed.  The  Com- 
missioners having  subsequently  proposed  to 
complete  the  buildings  by  the  erection  of 
the  other  wing,  the  Corporation,  in  virtue 
of  their  powers  under  sec.  67  of  the  Cor- 
poration Act,  1906,  sought  to  interdict  the 
Commissioners  from  building  within  30 
feet  from  the  centre  of  the  street.  The 
Court  assoilzied  the  defenders  (per  the 
Lord  President  and  Ld.  Kinnear),  on  the 
ground  that  the  proposed  buildings  were 
exempted  from  the  operation  of  sec.  67  by 
virtue  of  the  provisions  of  sec.  78,  which 
applied  to  future  buildings  as  well  as  to 
existing  buildings  ;  and  (per  Ld.  Johnston)- 
on  the  ground  that  the  Corporation  by 
consenting  to  the  original  plans  were  barred 
from  objecting  to  the  completion  of  the 
buildings  on  the  same  building  line.  Obser- 
vations on  the  extent  to  which  the  Crown  is 
bound  by  restrictions  contained  in  local 
Acts.  Magistrates  of  Edinburgh  v.  Lwd 
Advocate,  1912,  S.  C.  1085;  49  S.  L.  E. 
873;  1912,  2  S.  L.  T.  133. 

25.  Statutory— Edinburgh  Municipal  and 
Police  Act,  1879,  sec.  5— Court— "  Open " 
and  Accessible  to  the  Public. — See  M' Arthur 
V.  Edinburgh  Magistrates,  1906,  8  F.  1123; 
43S.  L.  E.  727;  14  S.  L.  T.  151. 

26.  Statutory— Edinburgh  Municipal  and 
Police  Act— Height  of  Buildings— "  Street  "^ 
—"Side  Street  "—Cul-de-sac— i/isM  that  a 
short  street,  120  feet  long  and  40  feet 
broad,  which  ended  in  a  cul-de-sac,  was  a 
"  side  street,''  and  that  a  proprietor  might 
erect  facing  it  buildings  50  feet  high, 
without  the  consent  of  the  magistrates. 
Ireland  v.  Edinburgh  Magistrates,  1905, 
43  S.  L.  E.  4;   13  S.  L.  T.  425. 

27.  Statutory— Edinburgh  Municipal  and 
Police  (Amendment)  Act,  1891,  sec.  50— 
"  Tenement  "—Air  Space.— (1)  Held  that 
houses  of  two  flats  with  separate  entrances, 
by  inside  and  outside  stairs  were  not  "  tene- 
ments " ;  (2)  where  houses  were  erected  on 
part  of  the  garden  attached  to  a  villa,  and 
the  inmates  had  entrance  through  the  re- 
mainder of  the  garden,  held  that  as  far  as 
questions  of  light  and  ventilation  were  con- 
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cerned,  the  remaining  garden  was  exclu- 
sively attached  to  the  villa.  M' Arthur  v. 
Edinburgh  Magistrates,  1906,  8  F.  1123  ;  43 
S.  L.  E.  727;  14  S.  L.  T.  151. 

28.  Statutory— Glasgow  Buildings  Regu- 
lation Act,  1900,  sees.  60,  62— Height  of 
Building— Ground  Abutting  on  Two  Streets. 
— Held  that  the  height  of  a  building  to  be 
erected  on  ground  abutting  Sauchiehall 
Street  and  Sauchiehall  Lane  fell  to  be 
regulated  by  the  width  of  the  street. 
Wallace  v.  Nisbet,  1 904,    42  S.  L.  E.   1 ; 

1904,  12  S.  L.  T.  365. 

29.  Statutory— Glasgow  Buildings  Regu- 
lation Act,  1900,  sec.  20— Width  of  Street 
— Paving. — Held,  on  a  sound  construction 
of  the  above-cited  section,  that  the  Glasgow 
municipal  authorities  are  not  entitled  to 
confiscate  so  much  of  the  property  of 
persons  with  street  frontages  as  may  be 
necessary  to  procure  the  width  of  street 
fixed  as  proper  by  their  Master  of  Works 
and  to  call  upon  the  owner  to  lay  a  foot- 
pavement  upon  the  land  so  taken  if  he 
accepts  a  lining  to  build  upon  what  is  left. 
Caledonian  Ely.  Coy.  v.  Glasgow  Corporation, 

1905,  7  F.  1020;  42  S.  L.'E.  773;  13 
S.  L.  T.  350.  Affirmed  \  907  (H.  L.)  S.  C.  7  ; 
44  S.  L.  E.  392;  14  S,  L.  T.  951;  and 
Hamilton  v.  Nisbet  and  Others,  1905,  7  F. 
1034;  42  S.  L.  E.  781 ;  13  S.  L.  T.  356. 
Affirmed  1907  (H.  L.),  S.  C.  7  ;  44  S.  L.  E. 
392;  14  S.  L.  T.  951.  Overruling 
M'Hougall  v.  Nisbet,  1904,  7  F.  55;  42 
S.  L.  E  108;  12  S.  L.  T.  430;  Neilson  v. 
jnison  &  Coy.,  1904,  7  F.  60;  42  S.  L.  E. 
Ill;  12  S.  L.  T.  433. 

30.  Statutory  — The  Glasgow  Buildings 
Regulation  Act,  1900  (63  &  64  Vict.  c.  150), 
sees.  60  and  62— Title  to  Enforce.— -ETeZf^ 
that  neighbouring  proprietors,  inasmuch  as 
they  had  an  interest,  had  a  right  to  see 
enforced  the  provisions  of  the  Act.  Inter- 
pretation (per  Ld.  Johnston)  of  sec.  62. 
Hummerlee  Iron  Coy.  Ltd.  v.  Lindsay  and 
Others,  1907,  S.  C.  1161 ;  44  S.  L.  E.  854; 
15  S.  L.  T.  306. 
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BURGH 

See  (1)  Corporation. 

(2)  Dean  of  Guild. 

(3)  Valuation  Acts. 


Accounts,  1,  2. 

Acquisition  of  Lands  by,  3-10 ;  see  also 

voce  Compulsory  Powers. 
Adjustment      of      Liabilities      with 

County,  3-8. 
Advertisement  Hoardings,  29. 
Application  of  Eates,  4,  16,  17. 
Assessments,  see  wee  Assessments. 
Assessor,  County,  25. 
Audit,  15. 

Barony,  Burgh  of,  11,  30. 
Boundaries,  Extension  of,  3-10. 
Bye-Laws,  21 ;  see  also  ^oc«  Bye-Laws. 
Casualty   Payable   by,   see    Superior 

AND  Vassal,  voce  Casualty. 
Citation  of,  see  Process,  voce  Citation. 
Common  Good,  31,  32. 
Common  Stair,  12,  13. 
Constables,  19,  27. 
Corporation  Stock,  18. 
Customs,  14. 

Distress  Committee,  15-17. 
Fishings,  33. 

Fluctuating  Boundary,  9,  10. 
Footpath,  26. 
Highway,  26. 

And  see  voce  EoAD, 
Loan,  18. 
Magistrates,  19-23,  26-29. 

See  also  (A)  Justiciary,  voce  (1)  Proce- 
dure; (2)  Statutory  Powers.  (B) 
Public  Authorities  Protection. 

Election  of,  37,  38. 

Powers  and  Duties,  20-23. 
As    Licensing    Authority,    see 

Licensing  Laws. 
With  Eegard  to  Buildings  and 
Streets,  20,  22,  23. 
See  also  (1)  Building  Eestric- 
TiONS ;  (2)  Dean  of  Guild  ; 

(3)    EOAD. 

Of  Closing  Places  of  Eefresh- 
MENT,   21. 

To  Prohibit  Public  Meetings,  23. 

To  Veto  Advertisement  Hoard- 
ings, 29. 
As  Police  Maglstrates,  19,  26-29. 

Jurisdiction  of,  see  Jurisdiction, 
voce  Police  Magistrate. 

Alteration  of  Sentence  Pro- 
nounced BY,  see  Justiciary, 
voce  Conviction  (Sentence). 

Competency  of  Sentence  Pro- 
nounced BY,  see  Justiciary, 
voce  Conviction  (Sentence). 

Duty  of  Stating  Case,  see  Jus- 
ticiary, voce  Procedure  (Stated 
Case). 
Eesponsibility  for  Acts  of  Chief 

Constable,  19,  27. 
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Eeview  of  Judgments,  see  Eeview, 

voce  Appeal  (Competency). 
Slanderous  Statements  of  or  by, 

see  Slander. 
Ultra  vtres  Acts,  see  Administra- 
tion of  Justice,  voce  Magistrates. 

Market,  24. 

Municipal  Eegister,  25. 

Police  Commissioners,  26-28. 

Police  Eegulations,  29. 

Property,  6,  30-33. 

Public  Meetings,  23. 

Eatepayer,  Title  to  Sue  of,  see  Title 
to  Sue,  voce  Eatepayer. 

EuiNous  Buildings,  34, 

Sanitary  Inspector,  13. 

Sewage,  Eight  to  Discharge,  see 
Nuisance. 

Slanderous  Statements  by  Servants, 
see  (1)  Master  and  Servant,  voce  Ser- 
vant ;  (2)  Slander,  voce  Privilege. 

Streets — 

And  see  (1)  Building  Ebstrictions  ; 

(2)  Dean  of  Guild;  (3)  Eoad. 
Unsafe  Condition  of,  see  Negli- 
gence, voce  Public  Safety. 

Town-Clerk,  35,  36. 

Town  Council,  11,  30,  37,  38. 

1.  Accounts  — Objections  to  — Time  for 
Lodging— Glasgow  Corporation.— The  time 
for  lodging  objections  to  the  Glasgow  Cor- 
poration Burgh  Accounts  is  regulated  by 
the  Eoyal  Burghs  Acts,  1822,  notwith- 
standing subsequent  statutory  regulations 
as  to  the  making  up  and  lodging  of  the 
accounts.  Eadie  v.  Glasgow  Corporation, 
1908,  S.  C.  207;  45  S.  L.  E.  171;  15 
S.  L.  T.  612. 

2.  Accounts  —  Vouchers  —  Production  of 
Vouchers.— In  the  abstract  of  a  burgh's 
accounts  appeared  the  entry  —  "  Taxation 
of  Land  Values  (Suspense  Account),  in- 
cluding £1142,  9s.  6d.  spent  during  the 
year,  J2457,  2s.  Id."  Certain  burgesses 
presented  a  petition  and  complaint  in  the 
Court  of  Exchequer  against  this  entry. 
The  Corporation  sought  to  have  the  order 
to  be  pronounced  restricted  to  that  for  a 
detailed  account,  the  production  of  vouchers 
altogether,  or  at  least  for  sums  spent  in 
previous  years,  being  dispensed  with.  The 
Court  ordered  the  production  of  vouchers. 
Eadie  and  Others  v.  Glasgow  Carpoj-ation, 
1908,  S.  C.  207;  45  S.  L.  E.  171;  15 
S.  L.  T.  612. 

3.  Boundaries  — Extension— Adjustment 
of  Liabilities  between  Burgh  and  County- 
Application  to  Sheriff  as  Arbiter— Form  of 


Application— Local  Government  (Scotland) 
Act,  1889  (52  &  53  Vict.  c.  50),  sec.  50— 
Burgh  Police  (Scotland)  Act,  1903  (3  Edw. 
VIL  c.  33),  sec.  96.—  An  application  to  the 
Sheriff  for  the  adjustment  of  liabilities 
between  a  burgh  and  a  county  was  brought 
in  the  form  of  an  ordinary  action  for  pay- 
ment. Held  in  an  appeal  that  the  applica- 
tion, being  one  to  the  Sheriff  as  arbiter  to 
"adjust,"  and  not  a  claim  of  debt,  had  been 
improperly  presented,  and  cause  remitted  to 
the  Sheriff  to  allow  parties  to  readjust  their 
pleadings.  Midlothian  County  Council  v. 
Magistrates  of  Musselburgh,  1911,  S.  C.  463; 
48  S.  L.  E.  3354  1911,  1  S.  L.  T.  167. 

4.  Boundaries —  Extension — Adjustment 
of  Liabilities  between  Burgh  and  County 
— Sheriff  Acting  as  Arbiter — Inclusion  of 
Part  of  County  in  Burgh  —  Local  Govern- 
ment (Scotland)  Act,  1889  (52  &  53  Vict, 
c.  50),  sec.  50— Burgh  Police  (Scotland)  Act, 
1903  (3  Edw.  VIL  c.  33),  sec.  96.— A  burgh 
having  extended  its  boundaries  so  as  to 
include  a  portion  of  the  county,  the  County 
Council,  which  had  raised  various  loans 
secured  upon  the  county  rates,  sought  to 
recover  from  the  burgh  the  proportion  of 
these  loans  corresponding  to  the  valuation 
of  the  area  annexed.  The  Sheriff,  acting 
as  arbiter,  refused  the  claim  on  the  ground 
that  what  was  sought  was  not  an  "adjust- 
ment of  liabilities"  in  the  sense  of  the 
statute  but  compensation  for  loss  of  assess- 
able area.  Held  in  an  appeal  that  such 
loans  were  "liabilities"  which  might  be 
proper  subjects  for  adjustment,  and  case 
remitted  back  to  the  arbiter  (Inverness  County 
Council  V.  Inverness  Burgh,  1909,  S.  C.  386, 
and  Caterham  Urban  Council  v.  Godstone  Rural 
Council,  [1904]  A.  C.  171,  distinguished). 
Observations  (by  the  Lord  President)  on 
"liabilities  "  which  would  be  proper  subjects 
for  adjustment.  Midlothian  County  Co^mcil 
V.  Magistrates  of  Musselburgh,  1911,  S.  C. 
463  ;  48  S.  L.  E.  335  ;  1911,  1  S.  L.  T.  167. 

5.  Boundaries— Extension— Adjustment 
of  Liabilities  between  Burgh  and  County- 
Sheriff  as  Arbiter— Inclusion  of  Part  of 
County  in  Burgh— Method  of  Adjustment 
—Local  Government  (Scotland)  Act,  1889 
(52  &  53  Vict.  c.  50),  sec.  50— Burgh  Police 
(Scotland)  Act,  1903  (3  Edw.  VII.  c.  33), 
sec.  96.— Held  that  in  making  his  adjust- 
ment of  liabilities  between  a  burgh  and  a 
county  consequent  on  an  extension  of  the 
burgh  boundaries,  the  Sheriff  is  not  bound 
to  adopt  any  particular  method  of  adjust- 
ment, but  may  choose  his  own  method,  and 
that  the  Court  will  not  interfere  unless  the 
method  is  clearly  wrong.     Opinion  that,  in 
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the  circumstances,  the  method  of  adjust- 
ment proposed  by  the  Sheriff  was  fair  and 
equitable.  Lanark  Cownty  Cowncil  v.  Magis- 
trates of  Motherwell,  1912,  S.  C.  1251;  49 
S.  L.  R.  952;  1912,  1  S.  L.  T.  504:  1912, 
2  S.  L.  T.  229. 

6.  Boundaries— Extension  —  Adjustment 
of  Liabilities— Inclusion  of  Part  of  County 
in  Burgh— "Property"— Claim  by  County 
for  Loss  of  Contingent  Income  —  Local 
Government  (Scotland)  Act,  1889  (52  &  53 
Vict.  c.  50),  sec.  50— Burgh  Police  (Scotland) 
Act,  1903  (3  Edw.  VII.  c.  33),  sec.  96.— 
Where  part  of  a  county,  in  which  tramway 
lines  had  been  authorised  but  not  laid,  had 
been  annexed  to  a  burgh,  held  that  the 
contingent  right  of  the  county  to  pay- 
ments from  the  tramway  company  was  not 
"  property  "  in  the  sense  of  sec.  50  of  the 
Local  Government  Act,  1889,  to  be  taken 
into  account  in  the  adjustment  of  liabilities 
between  the  burgh  and  the  county.  Lanark 
Oiounty  Council  v.  Magistrates  of  Motherwell, 
1912,  S.  C.  1251 ;  49  S.  L.  R.  952;  1912, 
1  S.  L.  T.  504;  1912,  2  S.  L.  T.  229. 

7.  Boundaries— Extension— Area  Trans- 
ferred from  County  —  Adjustment  of  Lia- 
bilities—Liability of  Burgh  for  Proportion- 
ate Share  of  County  Debt. — A  burgh  whose 
boundaries  are  extended  so  as  to  include 
part  of  the  county  takes  the  acquired  area 
free  from  any  obligation  to  pay  a  portion 
of  the  county  debt  secured  over  the  general 
county  assessments.  Inverness  County 
Council  V.  Inverness  Burgh,  1909,  S.  C.  386; 
46  S.  L.  R.  305  ;  1909,  1  S.  L.  T.  59. 

8.  Boundaries— Extension— District  An- 
nexed—Exercise by  County  Road  Authority 
of  General  Statutory  Powers  within  District 
Annexed — Edinburgh  Municipal  and  Police 
Extension  Act,  1882  (45  &  46  Vict.  c.  clxi.), 
sec.  8. — Section  8  of  the  Edinburgh  Muni- 
cipal and  Police  Extension  Act,  1882, 
which  provides  for  the  determination  of 
the  powers  of  the  county  authority  within 
the  districts  annexed  to  the  burgh,  only 
applies  to  powers  of  local  administration, 
and  has  no  application  to  general  statutory 
powers  such  as  the  power  to  carry  road 
material  over  any  lands  and  therefore  over 
the  land  annexed.  Edinburgh  Magistrates  v. 
Midlothian  County  Council,  1911,  S.  C.  1157  ; 
48  S.  L.  R.  1016 ;  1911,  2  S.  L.  T.  282. 

9.  Boundaries — Extension — Fluctuating 
Boundary— High-water  'ULaxTn.— Opinion  per 
curiam  that  where  the  boundary  of  a 
burgh  was  fixed  as  the  "  line  of  high-water 
mark"   the   boundary   was    a    fluctuating 


one,  and  accordingly  that  as  the  sea  re- 
ceded the  land  recovered  was  within  the 
administrative  area  of  the  burgh  {Leiih 
Dock  Commissioners  v.  Magistrates  of  Leith, 
1911,  S.  C.  1139,  followed).  Christie  v. 
Magistrates  of  Leven,  1912,  S.  G.  678;  49 
S.  L.  R.  541 ;  1912,  1  S.  L.  T.  345. 

10.  Boundaries— Extension— Fluctuating 
Boundary  —  Low-water  Mark  of  Sea  — 
Artificial  Operations  Below  Low-water 
Mark. — Where  the  boundary  of  a  burgh 
was  fixed  by  statute  to  be  the  "low-water 
mark "  of  the  sea,  held  that  the  boundary 
followed  that  mark  as  it  varied  from  time 
to  time,  whether  by  natural  fluctuation 
or  by  the  erection  of  artificial  structures, 
and  accordingly  that  certain  piers  which 
had  been  erected  so  as  to  extend  beyond 
the  low-water  mark  lay  wholly  within  the 
burgh.  Leith  Dock  Commissioners  v.  Leiih 
Magistrates,  1911,  S.  C.  1139;  48  S.  L.  R. 
919;  1911,  2S.  L.  T.  141. 

11.  Burgh  of  Barony  —  Magistrates  — 
Town  Council. — The  adoption  of  the  Burgh 
Police,  &c..  Acts  operates  to  supersede  the 
magistrates  of  burghs  of  barony  and  to 
render  their  election  incompetent.  Kirkin- 
tilloch Magistrates  v.  Toiim  Council,  1909, 
S.  C.  82 ;  46  S.  L.  R.  99 ;  16  S.  L.  T.  589. 

12.  Common  Stair — Lighting— Liability 
—  "  Owner  "  — Edinburgh  Municipal  and 
Police  Act,  1879,  sec.  5.— Held  that  the 
factor  or  agent  of  the  owner  of  a  tenement 
in  Edinburgh  is  liable  to  prosecution  for 
failing  to  properly  light  the  common  stair. 
Forbes  v.  Linton,  1887  (J.),  15  R.  19; 
25  S.  L.  R.  26 ;  1  White,  510. 

13.  Common  Stair — Owner  of— White- 
washing—  Burgh  Police  (Scotland)  Act, 
1892  (55  &  56  Vict.  c.  55),  sees.  4  (16)  and 
(22),  117  and  339.— ^eM  ( I )  that  the  requisi- 
tion of  the  sanitary  inspector  is  the  requisi- 
tion of  the  Town  Council,  whose  servant 
he  is  within  the  meaning  of  sec.  339  of  the 
Burgh  Police  Act,  1892  ;  (2)  that  the  owner 
of  shops  having  a  right  in  his  titles  of  access 
by  the  passage  and  stair  for  the  purpose  ^ 
of  sweeping  the  vents  and  other  necessary 
purposes  is  not  the  owner  of  the  passage 
and  stair  within  the  meaning  of  the  said 
Act.  Leith  Magistrates  v.  Irons,  1907,  S.  C. 
384 ;  44  S.  L.  R.  287 ;  14  S.  L.  T.  664. 

14.  Customs— Inverness  Burgh  Act,  1847 
—Railway  Running  into  Burgh  —  Obliga- 
tion of  Railway  Company  to  Report 
Dutiable  Goods  brought  in  by  them— Right 
of  Burgh  to  Access  to  Railway  Company's 
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Books — Eight  to  Collect  Customs  at  Station 
Exits  and  to  Prevent  Goods  being  Removed 
until  Customs  Va.\&..—Held  (a)  that  the 
Highland  Eailway  Company  are  not  bound 
to  report  to  the  burgh  all  goods  carried 
by  them  and  consigned  to  persons  within 
the  burgh,  nor  to  allow  the  burgh  officials 
access  to  their  premises  and  books  for 
the  purpose  of  ascertaining  what  dutiable 
goods  have  been  brought  in ;  (b)  that  the 
burgh  is  not  entitled  to  collect  the  customs 
at  the  exits  from  the  station,  nor  to  prevent 
any  goods  being  removed  from  the  station 
until  the  customs  exigible  thereon  have 
been  paid ;  (c)  that  the  burgh  is  not 
entitled  to  collect  the  duties  either  from 
the  parties  to  whom  the  goods  are  con- 
signed, or  from  the  railway  company  as 
the  parties  who  actually  bring  the  goods 
into  the  burgh.  Magistrates  of  Inverness  v. 
The  Highland  Ely.  Coy.  avd  Others,  1905 
(0.  H.),  13  S.  L.  T.  48. 

15.'  Distress  Committee  —  Accounts  — 
Audit  by  Local  Government  Board— Objec- 
tion to  Accounts  so  Audited — Competency 
— Unemployed  Workmen  Act,  1905  (5  Edw. 
VII.  c.  18),  sec.  4  (3)  (g)— Local  Govern- 
ment (Scotland)  Act,  1889  (52  &  53  Vict, 
c.  50),  sees.  68  to  70. — Held  (by  a  majority 
of  seven  Judges,  diss.  Lord  Justice-Clerk 
and  Lds.  Ardwall  and  Dundas)  that  the 
Town  Council  of  Edinburgh  were  not  pre- 
cluded by  the  provisions  for  audit  made 
by  the  Local  Government  Board  from 
objecting  to  a  charge  against  their  rate 
contribution  under  the  Unemployed  Work- 
men Act,  1905.  Edinburgh  Town  Council 
V.  Edinburgh  Distress  Committee,  1910,  S.  C. 
153 ;  47  S.  L.  R.  81 ;  1909,  2  S.  L.  T.  411. 
[And  see  voce  Local  Government.] 

16.  Distress  Committee — Expenses — Rate 
Contribution — Objections  by  Town  Council 
—Unemployed  Workmen  Act,  1905  (5  Edw. 
VII.  c.  18),  sec.  1  (6)  (a),  (i.)  to  (iii.).— The 
Edinburgh  Distress  Committee  established 
a  farm  colony  at  Murieston  and  conveyed 
its  unemployed  workmen  to  and  from  the 
colony  by  rail.  Held  that  the  expenses  of 
such  conveyance  did  not  fall  under  "  estab- 
lishment charges  "  or  "  expenses  in  aiding 
emigration  or  removal  to  another  area," 
referred  to  in  sec.  1  (6)  (a)  of  the  Un- 
employed Workmen  Act,  1 905.  Edinburgh 
Town  Council  v.  Edinburgh  Distress  Com- 
mittee, 1910,  S.  C.  153;  47  S.  L.  R.  81: 
1909,  2S.  L.  T.  411. 

17.  Distress  Committee— Expenses— Rate 
Contribution  by  Town  Council— Right  of 
Town  Council  to  Object  to  Application  of 


Money— Unemployed  Workmen  Act,  1905 
(5  Edw.  VII.  c.  18),  sec.  1  (6).— Under  the 
Unemployed  Workmen  Act,  1905,  Distress 
Committees  are  authorised  to  defray  their 
expenses  out  of  a  central  fund  supplied  by 
(1)  voluntary  contributions,  and  (2)  con- 
tributions demanded  from  the  Town 
Council  and  paid  by  them  as  part  of  the 
expenses  of  the  Town  Council ;  provided 
that  with  regard  to  (2)  a  separate  account 
should  be  kept  and  only  certain  particu- 
larised expenses  paid  out  of  that  account. 
Held  (by  a  majority  of  seven  Judges,  diss. 
Lord  Justice-Clerk  and  Lds.  Ardwall  and 
Dundas)  that  in  virtue  of  the  proviso  the 
Town  Council  of  Edinburgh  were  in  titulo 
to  object  to  a  demand  made  upon  them  by 
the  Edinburgh  Distress  Committee  and  to 
question  the  proposed  application  of  the 
money.  Edinburgh  Town  Council  v.  Edin- 
burgh  Distress  Committee,  1910,  S.  C.  153;' 
47  S.  L.  R.  81 ;  1909,  2  S.  L.  T.  411. 

18.  Loan — Issue  of  Stock  by  Municipal 
Corporation  —  "  Redeemable  "  —  Edinburgh 
Corporation  Stock  Act,  1894  (57  &  58  Vict, 
c.  Ivi.),  sec.  5 — Edinburgh  Improvements 
and  Tramways  Act,  1896  (59  &  60  Vict, 
c.  ccxxiv.),  sec.  83. — The  Corporation  of 
Edinburgh,  in  exercise  of  their  statutory 
powers,  issued  Corporation  stock,  the  certifi- 
cates of  which  bore  that  the  holders  were 
"  the  proprietors  of  pounds  of  Edin- 
burgh Corporation  2^  per  cent.  Redeemable 
Stock.  .  .  .  Redeemable  at  par  after  Whit- 
sunday 1927."  Held  that  the  Corporation 
were  bound  to  redeem  the  stock  at  15th 
May  1927  on  the  application  of  the  holders, 
and  had  not  merely  an  option  of  so  doing. 
British  Linen  Bank  v.  Magistrates  of  Edin- 
burgh, 1912,  S.  C.  139;  49  S.  L.  R.  127; 
1911,  2  S.  L.  T.  415.  Reversed  on  appeal, 
1913  (H.  L.),  S.  C.  4 ;  50  S.  L.  R.  31 ;  1912, 
2S.  L.  T.  310. 

19.  Magistrates— Chief  Constable  —  Re- 
sponsibility of  Magistrates  for— Police- 
Dismissal  —  Wrongful.  —  Held  that  the 
Magistrates  and  Town  Council  of  Edinburgh 
were  not  responsible  for  the  (alleged) 
wrongful  dismissal  by  the  Chief  Constable 
of  one  of  the  policemen.  Brown  v.  Edirir 
burgh  Magistrates,  1907,  S.  C.  256;  44  S.  L.  R. 
213;  14S.  L.  T.  610. 

20.  Magistrates— OrdersandRequisitions 
—Formation  of  Private  Streets— Private 
Improvement  Expenses— Subjects  not  in 
Valuation  Roll— Burgh  Police  (Scotland) 
Act,  1892  (55  &  56  Vict.  c.  55),  sees.  133, 
137,  and  365. — Opinion  per  curiam  that  in 
order    to    validate   notices   given   by   the 
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magistrates  of  a  burgh  under  the  Burgh 
Police  Act,  1892,  requiring  the  formation 
•of  a  private  street  in  the  burgh,  it  was  not 
necessary  that  the  lands  in  respect  of  which 
the  notices  had  been  served  should  be 
entered  in  the  burgh  valuation  roll.  Christie 
V.  Magistrates  of  Leven,  1912,  S.  C.  678;  49 
S.  L.  E.  541 ;  1912,  1  S.  L.  T.  345.  [See 
also  Review,  voce  Appeal  (Competency).] 

21.  Magistrates  —  Powers  —  Places  for 
Public  Eefreshment— Bye-Laws— Registra- 
tion—Refusal  to  Register— Burgh  Police 
(Scotland)  Act,  1892,  sec.  380  (6)— Burgh 
Police  (Scotland)  Act,  1903,  sec.  82  (1),  (2), 
(3)— Burgh  Police  (Scotland)  Amendment 
Act,  1911,  sec.  1. — In  accordance  with  statu- 
tory provisions  for  the  registration  and 
regulation  of  places  of  public  refreshment 
the  magistrates  of  a  burgh  under  their  bye- 
laws  restricted  the  opening  of  registered 
premises  on  Sundays  and  to  certain  hours 
on  week-days.  Eegistration  was  not  neces- 
sary for  premises  where  articles  were  sold 
for  consumption  off  the  premises,  or  where 
the  premises  were  kept  open  for  consump- 
tion on  the  premises  within  the  hours  fixed 
by  statute.  An  application  by  the  occupier 
for  registration  of  the  back  portion  of  his 
premises  which  could  be  separated  when 
required  by  a  hurdle  or  barricade  from  the 
front  portion,  which  owing  to  its  use  did 
not  require  to  be  registered,  having  been 
refused  by  the  magistrates,  the  applicant 
brought  an  action  to  have  it  declared  that 
they  were  not  entitled  to  refuse  his  applica- 
tion, and  otherwise  to  have  his  rights  deter- 
mined. The  action  was  dismissed  as  irre- 
levant in  respect  that,  as  it  was  not  denied 
that  the  front  portion  was  used  for  con- 
sumption off  the  premises  on  Sundays  and 
outside  the  hours  fixed  by  the  magistrates 
for  week-days,  and  that  the  separating  barri- 
cade did  not  prevent  customers  at  these 
times  being  served  with  refreshments 
brought  from  the  back  portion  which  was 
closed,  the  premises  were  constructed  so  as 
to  enable  the  occupier  to  effect  a  breach  of 
the  statute.  Lopes  v.  Corporation  of  Greenock, 
1914  (0.  H.),  2  S.  L.  T.  97. 

22.  Magistrates— Powers  of  Magistrates 
-to  Improve  Line  of  Streets— Shutting  up 
Street — Setting  Forward  of  Buildings- 
Burgh  Police  Act,  1892,  sec.  157.— It  is 
competent  for  magistrates  exercising  powers 
under  the  Burgh  Police  Act,  1892,  to 
authorise  the  setting  forward  of  a  building 
with  a  view  to  improving  the  line  of  a 
street,  although  the  result  may  be  to  shut 
up  a  previously  existing  lane.  Rutherglen 
Parish    Council   v.    Butlierglen   Magistrates, 


1905,   7  F.   829;    42   S.    L.   R.   661;    13 
S.  L.  T.  225. 

23.  Magistrates— Powers— Use  of  Streets 
—  Proclamation  Prohibiting  Holding  of 
Meetings  in  Streets— Act  1606,  c.  17.— A 
street  orator  who  had  been  convicted  of  a 
breach  of  a  proclamation  issued  by  the 
magistrates  of  Edinburgh,  prohibiting  the 
holding  of  meetings  in  certain  streets  of 
the  city,  raised  an  action  of  declarator  that 
the  magistrates  had  no  authority  to  issue 
the  proclamation  and  that  he  was  not 
bound  to  obey  it.  The  Goxurt  granted  the 
declarator,  holding  (1)  that  the  Act  1606, 
c.  17,  which  empowered  the  magistrates  to 
prohibit  meetings  in  the  streets,  was  in 
desuetude ;  and  (2)  that  the  magistrates 
had  no  power  at  common  law,  or  under 
any  statute,  to  issue  such  a  proclamation. 
Observations  (by  Ld.  Pres.  Dunedin)  as  to 
the  powers  of  magistrates  to  prevent  inter- 
ference with  the  paramount  use  of  the 
streets  for  passage,  and  as  to  the  right  in 
the  public  to  hold  meetings  in  the  streets. 
M'Ara  v.  Magistrates  of  Edinburgh.  1913, 
S.  C.  1059;  50  S.  L.  E.  829;  1913,  2 
S.  L.  T.  110. 

24.  Market  —  Regulation  of  Markets- 
Markets  Existing  Prior  to  1847  —  Burgh 
Police  (Scotland)  Act,  1892  (55  &  56  Vict, 
c.  55),  sec.  277— Markets  and  Fairs  Clauses 
Act,  1847  (10  &  11  Vict.  c.  14),  sees.  1  and 
42.— i/eW  that  sec.  277  of  the  Burgh  Police 
Act,  1892,  which  incorporates  the  pro- 
visions with  regard  to  markets  of  the 
Markets  and  Fairs  Clauses  Act,  1847,  is 
not  limited  in  its  operation  to  markets 
established  after  1847.  M'Call  v.  Mitchell, 
1911  (J.),  S.  C.  1;  48  S.  L.  R.  53;  1910, 
2  S.  L.  T.  376  ;  6  Adam,  303. 

25.  Municipal  Register  of  Voters— Cost 
of  Preparing — Town  Councils  Act,  1900, 
sees.  26,  27,  67.— A  burgh  is  liable  to  pay 
to  the  county  assessor  who  prepares  the 
municipal  register  of  voters  only  his  actual 
outlay.  Maxtone  v.  Dunoon  Magistrates, 
1904,  7  F.  276;  42  S.  L.  E.  234;  12 
S.  L.  T.  560. 

26.  Police  Commissioners  —  Highway- 
Taken  Over  by  Burgh— Footway— Obliga- 
tion on  Owners  to  Repair  Footway — Roads 
and  Streets  in  Police  Burghs  (Scotland) 
Act,  1891  (54  &  55  Vict.  c.  32),  sec.  2  — 
Burgh  Police  (Scotland)  Act,  1892  (55  & 
56  Vict.  c.  55),  sec.  142  —  Burgh  Police 
(Scotland)  Act,  1903  (3  Edw.  VII.  c.  33), 
sec.  17  (1). — Magistrates  of  a  police  burgh, 
in  pursuance  of  their  powers  under  sec.  2 
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of  the  Eoads  and  Streets  Act,  1S91,  took 
over  from  the  county  authorities  a  highway 
so  far  as  within  the  police  burgh.  Subse- 
quently, under  sec.  142  (as  amended)  of 
the  Burgh  Police  Act,  1892,  they  called 
upon  an  owner  whose  property  abutted  on 
the  highway  to  put  the  footway  in  front 
of  her  property  in  a  sufficient  state  of 
repair.  Held  that  the  highway  which  had 
been  taken  over  by  the  magistrates  did 
not  include  the  footway  thereof,  and  that 
accordingly  they  were  entitled  to  call  upon 
the  owner  to  repair  the  footway.  Burgh  of 
Cumnock  and  Holmhead  v.  Murdoch,  1910, 
S.  C.  748 ';  47  S.  L.  E.  639  ;  1910,  1  S.  L.  T. 
417. 

27.  Police  Commissioners— Liability  for 
Errors  of  Police — Burgh.  Police  (Scotland) 
Act,  1892  (55  &  56  Vict.  c.  55),  sees.  68,  85, 
86,  and  95  — Police  (Scotland)  Act,  1890 
(53  &  54  Vict.  c.  67),  sec.  10.— Held  that 
defenders,  the  commissioners  of  a  police 
burgh,  were  not  responsible  for  the  wrong- 
ous act  of  a  police  constable  of  the  burgh, 
they  having  no  power  to  appoint  or  dismiss 
police  constables  and  not  being  the  em- 
ployers or  masters  of  the  individuals  whom 
the  Chief  Constable  might  appoint.  Muir 
V.  Hamilton  Magistrates,  &c.,  1910  (0.  H.), 
1  S.  L.  T.  164. 

28.  Police  Commissioners  —  Statutory 
Duty  of  Inspecting  Premises  Used  as  a 
Place  of  Public  Amusement— Burgh  Police 
(Scotland)  Act,  1892,  sec.  168.— The  pur- 
suer was  injured  through  the  fall  of  a 
racecourse  stand.  He  averred  that  the 
police  commissioners  ought  to  have  in- 
spected the  stand,  and  that  the  accident 
was  due  to  their  failure  to  do  so.  Held 
that  he  had  stated  a  relevant  case.  Adair 
V.  Magistrates  of  Paisley,  1904,  12  S.  L.  T. 
105;  Phin  v.  Magistrates  of  Paisley,  1904 
(0.  H.),  12  S.  L.  T.  109. 

29.  Police  Kegulations  — Advertising  — 
Bill  Posting  —  Edinburgh  Private  Acts — 
Appeal   from   Decision   of  Magistrate.  — 

In  this  case  the  Sheriff,  on  appeal,  lield 
that  the  magistrates  had  not  reasonably 
exercised  their  veto  on  an  advertising 
hoarding.  Allen  &  Sons,  Billposting,  Ltd. 
V.  Edinburgh  Coi'poration,  1909,  S.  C.  70; 
46  S.  L.  E.  65  ;  16  S.  L.  T.  410. 

30.  Property— Burgh  of  Barony— Trans- 
fer —  Town  Council.  — •  The  property  of 
ancient  burghs  of  barony  is  by  act  of  law 
transferred  to  town  council.  Kirkintilloch 
Magistrates  v.    Kirkintilloch    Town   Council, 


1909,  S.  C.  82  ;  46  S.  L.  R.  99  ;  16  S.  L.  T. 

589. 

31.  Property— Common  Good  Adminis- 
tration—Title to  Sue.— A  burgher  ha,s  no 
title  to  intervene  and  plead  maladministra- 
tion of  the  Common  Good.  The  Crown 
alone  has  such  title.  Conn  v.  Renfrew 
Corporation,  1906,  8  F.  905 ;  43  S.  L.  E. 
664;  14  S.  L.  T.  106. 

32.  Property  —  Common  Good  —  Parlia- 
mentary Expenses.— Payment  out  of  Com- 
mon Good  of  the  expenses  of  opposing  a 
Bill  in  Parliament  held  regular.  Conn  v. 
Renfrew  Corporation,  1906,  8  F.  905;  43 
S.  L.  R.  664  ;  14  S.  L.  T.  106. 

33.  Property  —  Use  by  Inhabitants  — 
Nature  of  Use— Fishings.— As  between  a 
burgh  and  a  joint  owner  with  it  of  fishings, 
the  rights  of  parties  fall  to  be  regulated 
without  interference  by  individual  burghers. 
So  held  that  a  burgher  could  not  defend 
himself  from  an  action  for  trespass,  brought 
by  the  joint  owner,  by  pleading  the  rights 
of  the  burgh.  Warrand  v.  Watson,  1905, 
8  F.  253 ;  43  S.  L.  E.  252  ;  13  S.  L.  T. 
727. 

34.  Kuinous  Buildings  —  Sale  of— Un- 
known Owner  — Burgh  Police  Act,  1892, 
sees.  196,  197,  200.— Ruinous  buildings  in 
burgh,  sold  in  virtue  of  the  above  sections, 
pass  to  the  purchaser  free  of  all  burdens, 
and  persons  having  rights  over  them  must 
work  out  their  remedies  against  the  price 
which  is  consigned  for  this  purpose. 
Young's  Trs.  v.  Grainger,  1904,  7  F.  232 ; 
42  S.  L.  E.  171  ;  12  S.  L.  T.  555. 

35.  Town-Clerk— Salary— Fixing.— It  is 
for  the  Town  Council  and  not  for  the  Court 
to  determine  what  is  a  reasonable  salary  for 
the  town-clerk.  Sutherland  v.  Wick  Magis- 
trates, 1905,  7  F.  374;  42  S.  L.  E.  312; 
12  S.  L.  T.  646. 

36.  Town-Clerk— Special  Services— Extra 
Remuneration. — Held  that  a  town-clerk,  by 
the  terms  of  his  appointment,  was  not 
entitled  to  any  remuneration  over  and 
above  his  official  salary  for  his  services  in 
preparing  bonds  for  loans  to  the  Town 
Council  as  local  authority  under  the  Public 
Health  Act.  Magistrates  of  Cupar  v. 
Anderson,  1911  (0.  JS.),  2  S.  L.  T.  222. 

37.  Town  Council  —  Election — Death  of 
Candidate— Irregularity  in  Proceedings- 
Town  Councils  (Scotland)  Act,  1900  (63  & 
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64  Vict.  c.  49),  sees.  36  and  113— Ballot  Act, 
1872  (35  &  36  Vict.  c.  33),  sec.  1.— One  of 
three  candidates  for  two  vacancies  in  a 
Town  Council  died  on  the  morning  of  the 
poll.  After  the  poll  had  commenced  the 
returning  officer  heard  of  the  death,  stopped 
the  poll,  and  declared  the  remaining  two 
candidates  duly  elected.  In  a  petition 
under  sec.  113  of  the  Town  Councils  Act, 
1900,  the  Court  held  that  the  remaining 
candidates  were  not  validly  elected,  and 
that  the  vacancies  fell  to  be  filled  up  by 
the  Town  Council  in  one  or  other  of  the 
methods  provided  by  sec.  36  of  the  Act. 
Lord  Provost  of  Dundee  v.  Air,  1910,  S.  C. 
54;  47  S.  L.  E.  56  ;  1909,  2  S.  L.  T.  360. 

38.  Town  Council — Election— Petition  by 
Town-Clerk. —On  the  petition  of  a  town- 
clerk  the  Court  appointed  a  special  election 
of  councillors  under  the  Town  Councils  Act, 
1900,  where,  owing  to  resignations,  it  was 
not  possible  to  get  a  quorum.  Tait,  1905, 
8  F.  170  ;  43  S.  L.  E.  95  ;  13  S.  L.  T.  539. 


BYE-LAW 

Action  Brought  Contrary  to,  see  Title 

TO  Sue,  voce  Constable. 
Premises  Left  Open  Contrary  to,  see 

Justiciary,  voce  Statutory  Offence. 

1.  Alteration  —  Trade  Incorporation — 
Application  of  Surplus  Funds  —  Burgh 
Trading  (Scotland)  Act  1846  (9  &  10  Vict, 
c.  17),  sec.  3. — A  petition  was  presented 
under  the  Burgh  Trading  Act  1846  by  a 
trading  incorporation  of  a  certain  burgh, 
whose  numbers  had  been  reduced  to  one, 
craving  the  Court  to  sanction  certain  bye- 
laws  relating  to  the  holding  of  the  funds 
of  the  corporation  by  a  new  governing  body 
consisting  of  the  magistrates  of  the  burgh 
and  the  members  of  the  incorporation,  and 
to  the  transference  of  the  surplus  funds 
remaining  over  after  payments  according 
to  use  and  wont  to  an  educational  trust 
in  the  burgh.  The  Court,  after  a  remit, 
approved  of  the  bye-laws.  Incorporation  of 
Maltmen  of  Stirling,  1912,  S.  C.  887;  49 
S.  L.  E.  598;  1912,  1  S.  L.  T.  390. 

2.  Alteration  —  Trade  Incorporation  — 
Burgh  Trading  Act,  1846  (9  &  10  Vict. 
c.  17),  sec.  3. — The  incorporation  of  tailors 
of  Edinburgh  petitioned  the  Court  to 
sanction  certain  alterations  in  its  bye-laws. 
The  petition  was  opposed  inter  alios  by 
representatives  of  the  tailor  trade  in 
Edinburgh,  upon  the  ground  that  the 
petitioners'  proposal  was   really  a  scheme 


to  endow  the  relatives  of  the  only  surviving 
member  of  the  incorporation,  and  the 
respondents  suggested  that  they  themselves 
should  be  allowed  to  submit  a  scheme  or 
that  the  Court  should  remit  to  some  person 
to  submit  one.  The  Court  dismissed  the 
petition  de  piano,  holding  (1)  that  the  pro- 
posed alterations  were  not  such  as  the 
Court  ought  to  sanction,  and  (2)  that  the 
Court  was  not  entitled  to  form  a  scheme 
of  its  own  and  impose  it  upon  the  incorpora- 
tion. Incwpwation  of  Tailors  of  Edinburgh 
V.  Mui/r's  Tr.,  1912,  S.  C.  603 ;  49  S.  L.  k 
480;  1912,  1  S.  L.  T.  287. 

3.  Alteration — Trade  Incorporation — In- 
crease in  Entrance  Fees— Burgh  Trading 
Act,  1846  (9  &  10  Vict.  c.  17),  sec.  3.— 
A  trade  incorporation,  being  in  a  position 
to  offer  its  members  increased  pecuniary 
benefits  owing  to  a  great  appreciation  in 
the  value  of  its  investments,  presented  a 
petition  for  the  sanction  of  the  Court  to 
certain  bye-laws  increasing  the  entrance 
fees  for  admission  to  membership.  Circum- 
stances in  which  the  Court  granted  the 
prayer  of  the  petition.  Incorporation  of 
Cordiners  of  Edinburgh,  1911,  S.  C.  1118; 
48  S.  L.  E.  912;  1911,  2  S.  L.  T.  151. 

4.  Bathing  —  Begulation  —  Prohibition — 
Burgh  Police  Act,  1892,  sec.  300— Ultra 
vires. — Power  to  make  bye-laws  for  regu- 
lating the  mode  of  bathing,  held  not  to 
include  power  to  prohibit  bathing  at  speci- 
fied hours.  M'Gregor  v.  Disselduff,  1907 
(J.),  S.  C.  21 ;  44  S.  L.  E.  77 ;  14  S.  L.  T. 
434;  5  Adam,  196. 

5.  Governmental  Department  —  Regula- 
tion by  Education  Department  —  Ultra 
vires  —  Reduction  —  Education  (Scotland) 
Act,  1878  (41  &  42  Vict.  c.  78),  sec.  27 
and  Schedule. — An  order  of  the  Education 
Department  provided,  inter  alia:  "The 
returning  officer  shall  decide  whether  any 
nomination  is  valid,  and  his  decision  shall 
be  final."  In  an  action  of  reduction, 
brought  by  a  candidate  whose  nomination 
papers  had  been  declared  invalid  by  the 
returning  officer,  held  (1)  that  the  order, 
if  meant  to  exclude  the  jurisdiction  of  the 
Court  of  Session,  was  ultra  vires,  and  that 
the  decision  was  subject  to  review ;  (2)  that 
the  action  of  reduction  was  competent,  the 
case  not  falling  under  the  categories  in 
which  an  election  petition  might  be 
brought.  Kerr  v.  Hood  and  Others,  1907, 
S.  C.  895 ;  44  S.  L.  E.  652 ;  15  S.  L.  T.  14. 

6.  Ice-Cream  Shop— Regulation— Hoturs 
— Ultra  vires. — A  statute  provided  for  the 
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regulation  of  the  hours  of  business  of  ice- 
cream shops,  but  enacted  that  "  the  hours 
for  b\isiness  were  not  to  be  less  than  fifteen 
hours  daily."  Held  that  a  duly-confirmed 
bye-law  prohibiting  the  keeping'  open  of 
such  shops  save  between  1  A.M.  and  10  P.M. 
was  not  ultia  vires  or  unreasonable.  Aver- 
ments that  by  fixing  the  opening  hour  at 
7  A.M.  fifteen  hours  "for  business"  were 
not  given,  because  no  business  was  done 
before  9  a.m.,  held  irrelevant  to  reduce  the 
bye-law.  De  Prato  and  Others  v.  Magistrates 
of  Partick,  1907  (H.  L.),  S.  C.  5 ;  44  S.  L.  R. 
366 ;  14  S.  L.  T.  874. 

7.  Ice-Cream  Shops,  Opening  and  Clos- 
ing of,  &c.— Powers  of  Town  and  County 
Councils  respectively  to  Make  Bye-Laws 
and  Impose  Penalties— Burgh  Police  (Scot- 
land) Act,  1892  (55  &  56  Vict.  c.  55),  sees. 
316  and  317— Burgh  Police  (Scotland)  Act, 
1903  (3  Edw.  VII.  c.  33),  sees.  82  and  97— 
Burgh  Police  (Scotland)  Amendment  Act, 
1911  (1  &  2  Geo.  V.  c.  51),  sec.  1— Local 
Government  (Scotland)  Act,  1889  (52  &  53 
Vict.  c.  50),  sec.  57.— Under  the  Burgh 
Police  Acts,  1892,  1903,  1911,  and  the 
Local  (3-overnment  Act,  1889,  town  coun- 
cils and  county  councils  have  like  powers 
of  making  bye-laws  in  regard  to  the  times 
of  opening  and  closing  of  ice-cream  shops, 
&e.,  with  this  difference — that  whereas  a 
town  council  may  impose  a  penalty  for 
breach  not  exceeding  forty  shillings,  a 
county  council  may  impose  a  penalty  not 
exceeding  five  pounds.  Lena  v.  Davidson, 
1913  (J.),  S.  C.  76;  50  S.  L.  E.  757; 
1913,  2  S.  L.  T.  24;  7  Adam,  129.  [See, 
on  relevancy  of  the  complaint,  Justiciary, 
wee  Complaint.] 

8.  Motor  Bus  Licence— Motor  Car  Act, 
1903— Burgh  Police  (Scotland)  Act,  1892, 
sees.  270  to  272. — A  railway  company  ran 
motor  buses  in  connection  with  their  train 
service,  part  of  the  route  being  through  a 
burgh.  The  bus-drivers  were  registered 
under  the  Motor  Car  Act,  1903.  The 
burgh  had  passed  bye-laws  under  the 
Burgh  Police  Act  regulating  traffic,  and 
called  upon  the  railway  company  to  take 
out  licences  from  them  under  these  bye- 
laws  for  the  motor-buses  and  drivers.  In 
an  action  of  declarator  by  the  railway  com- 
pany, held  that  they  were  under  no  obliga- 
tion to  obtain  from  the  burgh  licences  for 
their  buses  and  drivers.  The  Glasgow  and 
South- Western  Ely.  Qoy.  v.  Burgh  of  Saltcoats, 
1906  (0.  H.),  14  S.  L.  T.  560. 

9.  Regulation    of    Traflc— Order— Ultra 
vires— Burgh  Police  (Scotland)  Act,  1892 


(55  &  56  Vict.  c.  55),  sec.  ZSb.—Held  that 
an  order  made  by  magistrates  of  a  burgh 
under  sec.  385  of  the  Burgh  Police  Act, 
1892,  whereby  omnibuses  were  prohibited 
from  being  turned  in  certain  streets  in  the 
burgh,  was  invalid,  in  respect  that,  as  the 
regulation  was  intended  to  be  of  a  perma^ 
nent  character,  it  could  be  competently 
made  only  by  bye-law  {Baikie  v.  Charleson, 
1901  (J.),  3  F.  54,  followed).  Taylor  v. 
Nicol,  1912  (J.),  S.  C.  38;  49  S.  L.  E.  552; 
1912,  1  S.  L.  T.  344;  6  Adam,  581. 

10.  Trade  Incorporation  in  Burgh  — 
Friendly  Society— Rates  Fixed  by  Bye 
Laws— Proposed  Alteration— Burgh  Trad- 
ing Act,  1846  (9  &  10  Vict.  c.  17),  sec.  3. 
— An  ancient  incorporation,  whose  rates 
had  been  fixed  by  bye-laws,  approved  by 
the  Court  in  1860,  proposed  an  alteration. 
Members  of  the  craft  objected.  On  a  remit 
to  a  reporter,  who  suggested  that  no  altera- 
tion should  be  made  on  the  rates  fixed  in 
1850,  the  Court  approved  the  bye-laws  as 
suggested  by  him.  Incorporation  of  Cor- 
diners  of  Edinburgh  v.  Allan,  1907,  S.  C. 
654;  44  S.  L.  E.  495;  14  S.  L.  T. 
912. 

11.  Tramways  —  Glasgow  Corporation 
Tramways  Acts  —  Bye-Laws  Made  in 
Virtue  of— Offence  Against  —  Refusal  to 
Pay  Tramway  Fare  —  Complaint — Rele- 
vancy.— A  complaint  charged  an  accused 
with  failing  or  refusing  to  pay  a  tramway 
fare,  contrary  to  No.  3  of  the  bye-laws 
made  by  the  Town  Council  of  Glasgow  in 
terms  of  the  Tramways  Acts.  The  magis- 
trate dismissed  the  complaint  as  irrelevant, 
on  the  ground  that  no  offence  was  consti- 
tuted by  that  bye-law.  Held  that  the  com- 
plaint was  relevant,  since,  reading  Bye-law 
No.  3  along  with  Bye-law  No.  26,  an  offence 
was  properly  constituted.  M'lntyre  v. 
M'Plierson,  1913  (J.),  S.  C.  21 ;  50  S.  L.  R. 
190;  1912,  2  S.  L.  T.  478;  7  Adam, 
37. 

12.  Ultra  vires— Incorporation  of  Cor- 
diners — Bye-Laws  Made  by  the  Corpora- 
tion Without  the  Sanction  of  the  Court- 
Burgh  Trading  Act,  1846.— Where,  prior 
to  1846,  there  had  been  no  uniformity 
of  practice  as  to  the  regulation  of  entrance 
fees  by  the  Incorporation  of  Cordiners  of 
Edinburgh,  held  that  bye-laws  regulating 
entrance  fees  made  by  the  Corporation 
without  the  sanction  of  the  Court  were 
ultra  vires.  Allan  v.  Edinburgh  Cordiners, 
1904,  42  S.  L.  R.  95;  12  S.  L.  T.  424, 
492. 
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13.  Ultra   vires  —  Motor  Car  —  "  Local 
Authority  "— "  Eoad  Authority  "  —  Motor 
Car  Act,  1903  (3  Edw.  VII.  e.  36),  sees.  9 
and  18— Eoads  and  Bridges  Act,  1878  (41  & 
42  Vict.  c.  51),  sees.  11  and  47.— A  person 
driving  a  motor  car  was  convicted  of  ex- 
ceeding the  speed  limit  on  a  road  forming 
the  boundary  of  and  partly  within  a  burgh, 
in   contravention   of  a  Kegulation   Order 
made  under  the  Motor  Car  Act,  1903,  sec. 
9,  on  the  application  of  the  County  Council. 
A  suspension  was  brought  on  the  ground 
that  the  regulation  having  been  made  on 
the  application  of  the  County  Council  alone 
was   ultra  vires.      Held  that  the    County 
Council,    having  taken  over  the  manage- 
ment and  maintenance  of  the  road  so  far 
as  it  lay  within  the  burgh,  in  terms  of  the 
Eoads  and  Bridges  Act,  1878,  sec.  47,  were, 
under  sec.  18  (3)  of  the  Motor  Car  Act, 
1903,  the  local  authority  in  the  sense  of 
sec.   9  of  that  Act,  ^nd  were  the  proper 
party   to  apply   for  such   an    order,   and 
suspension    refused.       Stewart    v.    Todrick, 
1908  (J.),  S.  C.  8;  45  S.  L.  E.  235;  15 
S.  L.  T.  622;  5  Adam,  422. 

14.  Ultra  vires — Regulations  of  Markets 
—Burgh  Police  (Scotland)  Act,  1892  (55  & 
56  Vict.  c.  55),  sec.  277— Markets  and  Fairs 
Clauses  Act,  1847  (10  &  11  Vict.  c.  14),  sec. 
42. — A  bye-law  made  by  the  magistrates  of 
a  burgh  under  sec.  277  of  the  Burgh  Police 
Act,  1892,  provided  for  the  appointment 
of  a  "market  officer"  who  should  allot 
stances  and  whose  decision  in  regard  to 
the  space  and  charge  for  each  stance  should 
be  final,  and  further,  that  no  person  should 
expose  goods  for  sale  on  any  stance  with- 
out his  permission.  The  Court  repelled  an 
objection  that  the  bye-law  was  so  unreason- 
able as  to  be  ultra  vires.  M'Call  v.  Mitchell, 
1911  (J.),  S.  C.  1 ;  48  S.  L.  E.  53 ;  1910,  2 
S.  L.  T.  376 ;  6  Adam,  303. 

15.  Ultra  vires  —  Unreasonableness  — 
Nuisance— Burgh  Police  (Scotland)  Act, 
1892  (55  &  56  Vict.  c.  55),  sec.  316,  A  (1).— 
Commissioners  of  a  burgh,  in  virtue  of 
powers  conferred  on  them  by  sec.  316 
of  the  Burgh  Police  Act,  1892,  for  the 
prevention  of  nuisances,  passed  a  bye-law 
that  "no  person  shall  convey  material  of 
any  description  along  the  streets  or  courts 
in  the  burgh  in  carts  or  carriages  so  loaded 
that  any  part  of  the  load  fall  on  any  street 
or  court  within  the  burgh."  Held  that  the 
bye-law  was  not  invalid  as  being  ultra  vires 
or  unreasonable.     Bonaldson  v.  fVilliamson, 

1  911  (J.),  S.  C.  102 ;  48  S.  L.  E.  983 ;  1911, 

2  S.  L.  T.  217;  6  Adam,  519  (and  see  on 


relevancy  of  complaint,  Justiciary,  voce 
Complaint). 


BURSARY 

See  (1)  Charitable,  &c.,  Trusts. 
(i)  Education. 
(3)  Trust,  voce  Uncertainty. 


CAPITAL  OR  INCOME 

See  Liferent  and  Fee. 
See  also  Succession,  voce  Accumulations. 


CARGO 

See  Carriage  by  Sea. 

CARRIAGE 

I.  By  Land. 
II.  By  Sea. 

I.  BY  LAND. 

Stoppage  in  transitu,  see  Sale. 

1.  Railway— Charges  for  Carriage— Ac- 
count Specifying  how  Charges  Apportioned 
as  "Special"  or  for  "Terminal"  Services. 

— Caledonian  Ely.  Coy.  v.  Hamilton  &  Calder, 
1906,  8  F.  918  ;  43  S.  L.  E.  696  ;  14  S.  L.  T. 
156. 

2.  Railway  —  Goods  —  Cattle  —  Route  — 
Deviation  from — Railway  and  Canal  Traffic 
Act,  1854  (17  &  18  Vict.  c.  31),  sec.  7.- 
— A  railway  company  in  carrying  cattle  to 
their  destination  carried  them  by  a  route, 
deliberately  adopted,  different  from  that 
specified  in  the  contract  of  carriage.  The 
cattle  were  injured  owing  to  the  truck  tak- 
ing fire.  Held  that  the  company's  breach 
of  contract  precluded  them  from  founding 
on  a  clause  therein  which  indemnified  them 
from  loss,  but  that  the  breach  did  not  put 
them  outside  the  Eailway  and  Canal  Traffic 
Act,  1854,  sec.  7,  which  consequently 
limited  their  liability.  Lord  Polwarth  v. 
Ncn-th  British  Ely.  Coy.  and  Others,  1908, 
S.  C.  1275 ;  45  S.  L.  E.  102 ;  15  S.  L.  T. 
461. 

3.  Railway— Goods— Special  Contract- 
Liability  for  Damage — Breach  of  Regula- 
tions—Overloaded Waggon— "Wilful  Mis- 
conduct."— A  contract  with  a  railway  com- 
pany for  the  carriage  of  a  switchback  plant 
provided  that  in  respect  of  a  reduced  rate 
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the  company  should  be  relieved  from  all 
liability  except  for  damage  arising  from 
wilful  misconduct  on  the  part  of  the  com- 
pany's servants.  The  regulations  of  the 
company  required  that  all  loads  must  be 
gauged  when  there  was  any  reason  to 
doubt  that  they  were  not  within  the  dimen- 
sions specified  for  the  lines  over  which 
they  had  to  pass.  There  was  reason  to 
■doubt  whether  the  load  in  question  was 
within  the  required  dimensions.  But  the 
stationmaster,  before  dispatching  the  goods, 
considered  that  it  was  unnecessary  to  pass 
them  under  the  gauge.  In  the  course  of 
transit  the  goods  were  damaged  by  coming 
in  contact  with  a  smoke-board  suspended 
from  a  bridge  which  crossed  the  line.  Held 
by  a  Court  of  five  Judges  {diss.  Ld.  John- 
ston) that  the  damage  was  due  to  "  wilful 
misconduct"  on  the  part  of  the  station- 
master  for  which  the  company  was  liable. 
(Opinion  [per  the  Lord  President]  that 
"  wilful  misconduct"  is  not  something  more 
than,  and  opposed  to,  "negligence,"  and 
■dicta  to  the  contrary  effect  in  Graham  v. 
Belfast  and  Northern  Counties  Ely.,  1901, 
2  I.  E.  13,  and  Lewis  v.  Great  Western  Ely., 
1877,  3  Q.  B.  .D.  195,  doubted.)  Bastable  v. 
North  British  Ely.  Coy.,  1912,  S.  C.  5.55;  49 
S.  L.  E.  446  ;  1912,  1  S.  L.  T.  259. 

4.  Tramway— Charges— Statutory  Cars 
for  Workmen  at  Reduced  Fares — Bight  to 
Charge  other  Passengers  Ordinary  Fares 
—Hamilton,  Motherwell,  and  Wishaw 
Tramways  Act,  1900  (63  &  64  Vict.  c. 
■cxxi.),  sec.  75).— A  tramway  company  was 
required  by  the  provisions  of  its  private 
Act  to  run  a  certain  number  of  cars  for 
the  convenience  of  workmen  at  a  modified 
charge.  Opinion  {per  Ld.  Salvesen  and. 
Ld.  Guthrie)  that  the  Act  did  not  warrant 
the  company  in  discriminating  in  the 
matter  of  fares  between  workmen  and 
ordinary  passengers  who  were  allowed  to 
use  workmen's  cars.  Nimmo  v.  Lanarkshire 
Tramways  Coy.,  1912  (J.)  S.  C.  23;  49  S.  L.  R. 
549;  1912,  1  S.  L.  T.  305  ;  6  Adam,  571. 


II.  BY  SEA. 

See  Harbour. 

Insurance,  voce  Marine. 

Ship. 
■See   also  Damages,  voce  (1)    Measure  ; 
(2)  Eemoteness. 

Average,  1,  3,  44. 
Bill  of  Lacing,  2-7,  11,  28-30. 
Cargo,  1,  6,  8-19. 
Charter-Party,  20-27. 


Claim  for  Damages,  21,  22. 

commixtio,  4. 

Contract  of  Affreightment,  20. 

Custom  of  Port,  11, 12, 13, 17,  23,  29,  30. 

Delivery,  11-17,  36;  see  Discharge,  infra. 

Demurrage,  22,  23,  28-37,  42. 

"Detention  by  Cranes,"  31. 

Discharge,  18,  2-3-24,  29-35;  see  De- 
livery, supra. 

Exceptions,  Clause  of,  3-5,  16,  18. 

Freight,  25,  38-40. 

Latent  Defect,  5. 

Lay-Days,  27,  41,  42 ;  see  Demurrage, 
supra. 

Loading,  8,  19. 

Master,  Incompetence  of,  43. 

"Perils  of  Sea,"  10. 

Quarantine,  37. 

Seaworthiness,  5,  43-45. 

"Shedding,"  13. 

Short  Delivery,  14-17. 

"Stoppage  at  Collieries,"  32. 

"Stoppage  on  Eailway,"  34. 

Strikes,  18,  22,  35,  36. 

Stowage,  10. 

Tally  of  Cargo,  17. 

Time  Charter,  37,  45. 

"Working  Day,"  27. 

1.  Average — Particular  Average  Charges 
— Cargo — Absence  of  Instructions  from 
Cargo  Owners— Duty  of  Master — Liability 
of  Cargo  Owners. — A  vessel  put  into  a  port 
of  refuge.  Part  of  the  cargo  (oats  and 
linseed)  was  affected  by  sea-water.  The 
master,  acting  upon  the  advice  of  sur- 
veyors appointed  by  Lloyd's  agent  and  in 
the  absence  of  instructions  from  the  cargo- 
owners,  ordered  the  discharge,  recondition- 
ing, and  reloading  of  the  damaged  cargo. 
This  was  done,  and  involved  considerable 
delay  and  expense.  Held  that  the  cargo- 
owners  were  liable  for  the  charges  incurred, 
and  were  not  entitled  to  have  them  included 
in  general  average.  Kleinv.  Lindsay,  1910, 
S.  C.  231;  47  S.  L.  R.  177;  1909,  2 
S.  L.  T.  478.  Reversed  on  appeal,  1911 
(H.  L.),  S.  C.  9;  48  S.  L.  R.  326  ;  1911, 
1  S.  L.  T.  194. 

2.  Bill  of  Lading— Carriage  on  Land  and 
Sea  by  Through  Bill  of  Lading— Vessel  not 
Ascertained  at  Time  of  Signing  Contract. 
— Flour  importers  in  this  country  pur- 
chased flour  from  an  American  milling 
company.  The  contract  of  carriage  was  a 
through  bill  of  lading  which  was  signed 
on  behalf  of  an  American  railway  and  a 
line  of  steamers.  The  flour  arrived  at  the 
port  of  shipment,  and  as  the  line  of 
steamers  had  not  an  available  vessel  of  their 
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own,  it  was  put  on  board  another  steam- 
ship, which  had  been  chartered  by  the 
line  of  steamers,  and  brought  to  this 
•country.  The  cargo  arrived  damaged. 
Held  in  an  action  by  the  importers  against 
the  owners  of  the  steamship  that  the 
through  bill  of  lading  was  not  binding  on 
the  defenders.  R.  Hunter  Craig  &  Coy  v 
E.  Ropner  &  Coy.,  1909  (0.  H.),  1  S.  L.  T.  41. 

3.  Bill  of  Lading  —  Exceptions— Clause 
Exempting  Shipowners  from  Negligence  of 
Master  and  Crew— Error  of  Engineer- 
Liability  for  G-eneral  Average  Due  to  Error 
—Master  Part  Owner  —  Application  of 
Clause.— See  Klein  v.  Lindsay,  1910.  S.  C. 
231 ;  47  S.  L.  E.  177  ;  1909,  2  S.  L.  T. 
478.  Reversed  on  appeal,  1911  (H.  L.), 
S.  C.  9.;  48  S.  L.  E.  326  ;  1911,  1  S.  L.  T. 
194. 

4.  Bill    of  Lading — Exceptions— Clause 
Exempting  Shipowner  from  Responsibility 
for    Marking   on    Goods  —  Liability    for 
Unmarked     Goods — Appointment    among 
Consignees  of  Unmarked  Goods  not  Identi- 
fiable with  any  Particular  Consignment — 
"  Commixtio." — Bills  of  lading  under  which 
■a  cargo  of  bales  of  jute,  specifically  marked, 
was  consigned  to  various  consignees,  bore 
that  the  bales  were  received,  marked,   and 
numbered  as  per  margin  ;  that  the  number 
■of  packages  signed  for  was  to  be  binding 
on  the  owners  unless  errors  or  fraud  were 
proved  ;  but  that  weight,  measure,  quality, 
coutents,  and  value  were  unknown  ;   and 
that   the   ship  was   not   to   be   liable  for 
inaccuracies,   obliteration,    or    absence   of 
marks.     At  the  port  of  discharge  it  was 
found  that  14  bales  were  missing  and  that 
1 1    bales   were  without  marks  and  could 
not  be  indentified  with  any  particular  con- 
signment.    It  was  not  disputed,  however, 
that  the  11  bales  formed  part  of  the  jute 
shipped.     In  an  action  for  freight  by  the 
shipowners  against  one  of  the  consignees 
who  had  received  short  delivery,  the  pur- 
suers,  while   willing   to    account    to    the 
various  consignees  for  the  value  of  the  14 
missing  bales  in  proportion  to  their  respec- 
tive  shortages,   maintained   that  the    1 1 
bales  ought  to  be  allocated  among  them  in 
the   like   proportion.      Held  {rev.   Second 
Division)     that    the    pursuers    were    not 
exonerated   by  the  terms  of  the  bills  of 
lading  from  their  obligation  to  deliver  the 
identical  bales  consigned  for  shipment,  and 
that  as  they  were  unable  to  show  that  any 
of  the  1 1  bales  formed  part  of  the  defen- 
ders' consignment,  the  defenders  were  not 
bound    to    accept    any     of    these    bales. 
Observations  (by  Ld.  Moulton)  on  the  rules 


of  law  applicable  to  a  case  of  commixtio 
{Spence  v.  Union  Marine  Insurance  Coy., 
1868,  L.  E.  3  C.  P.  427,  distinguished; 
dictum  of  Ld.  Eussell  of  Killowen  in 
Smurthwaite  v.  Hannay,  [1894]  A.  C.  494, 
at  505,  commented  on).  Tyzack  and  Bran- 
foot  Steamship  Coy.  Ltd.  v.  Sandeman  &  Sons, 
1913  (H.  L.),  S.  C.  84;  50  S.  L.  E.  869  ; 
1913,  2  S.  L.  T.  158. 

5.  Bill  of  Lading  —  Exceptions  —  Sea- 
worthiness—Exemption in  Bill  of  Lading 
from  Liability  for  Latent  Defect— Effect 
of  Incorporation  of  Australian  Sea  Car- 
riage of  Goods  Act,  1904.— A  bill  of  lading 
contained  a  stipulation  that  "any  latent 
defects  in  the  hull  and  tackle  shall  not  be 
considered  unseaworthiness,  provided  the 
same  did  not  result  from  want  of  due 
diligence  of  the  owner  ...  or  manager." 
The  bill  of  lading  also  contained  a  "clause 
paramount"  which  incorporated  the  pro- 
visions of  the  Australian  Sea  Carriage  of 
Goods  Act,  1904.  By  that  Act  it  is  pro- 
vided that  in  every  bill  of  lading  a  warranty 
of  seaworthiness  shall  be  implied.  In  an 
action  against  the  shipowners  for  damages 
to  the  cargo  arising  from  unseaworthiness 
due  to  defects  in  the  ship,  held  that  the 
incorporation  of  the  Australian  Act  in  the 
bill  of  lading  did  not  render  the  stipulation 
as  to  latent  defects  null  and  void.  Charlton 
&  BagshawY.  Law  &  Coy.,  1913,  S.  C.  317  ; 
50  S.  L.  E.  214;  1912,  2  S.  L.  T.  459. 

6.  Bill  of  Lading— Eights  of  Indorsee- 
Damage  to  Cargo — Cargo  Accepted  by 
Master  as  Sent  Forward  by  Charterer.— 
A  contract  for  the  carriage  of  a  cargo  of 
flour  by  land  and  sea  was  entered  into  in 
the  form  of  a  through  bill  of  lading,  and 
was  signed  on  behalf  of  a  line  of  steamships 
to  be  carried  on  delivery  to  them  by  one  of 
their  vessels.  Not  having  an  available 
vessel  when  the  flour  was  sent  to  them, 
they  chartered  another  vessel  which  was 
also  carrying  maize.  The  shipowners  had 
the  flour  put  in  the  same  hold  with  the 
maize,  and  it  was  damaged  on  account  of 
the  maize  heating.  In  an  action  by  the 
consignees  in  this  country  of  the  cargo 
against  the  vessel  for  damage  to  the  cargo, 
lield  that  the  consignees  had  no  higher  right 
than  the  consignor,  who  would  be  barred 
from  claiming  in  respect  of  damage  to  the 
flour  through  being  carried  in  the  same 
hold  with  the  maize.  R.  Hunter  Craig  & 
Coy.  V.  E.  Ropner  &  Coy.,  1909  (0.  H.), 
1  S.  L.  T.  41. 

7.  Bill  of  Lading— Through  Bill  of  Lad- 
ing— Construction— Goods  Acknowledged 
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in  Good  Order  at  Place  of  Departure- 
Found  Damaged  at  Place  of  Arrival- 
Claim  against  Last  Carrier  —  Onus  of 
Proof. — A  quantity  of  flour  was  consigned 
from  Minneapolis,  U.S.A.,  to  Glasgow  on  a 
through  bill  of  lading,  which  stated  that 
the  flour  had  been  received  at  Minneapolis 
"  in  apparent  good  order."  The  bill  of  lad- 
ing was  signed  by  an  agent  on  behalf  of  the 
various  carriers  on  the  route,  and  contained 
a  condition  that  no  carrier  should  be  re- 
sponsible for  damage  not  occurring  on  his 
portion  of  the  route.  On  its  arrival  in 
Glasgow  part  of  the  flour  was  found  to  be 
caked.  It  appeared  that  the  flour  had 
been  shipped  at  New  York  in  wet  weather. 
In  an  action  of  damages  by  the  consignees 
against  the  steamship  company  which  had 
carried  the  flour  from  New  York,  held  {rev. 
Ld.  Mackenzie)  that  the  admission  in  the 
bill  of  lading  as  to  the  condition  in  which 
the  flour  was  received  applied  only  to  Min- 
neapolis, and  that,  as  no  bill  of  lading  was 
signed  by  the  master  or  agent  of  the  steamer 
at  New  York,  the  onus  was  on  the  pursuers 
to  prove  that  defenders  had  received  the 
flour  in  good  order  and  had  failed  to  deliver 
it  in  like  order,  and  that  they  had  failed  to 
discharge  this  onus.  Craufwd  &  Law  v. 
Allan  Line  Steamship  Coy.,  1911,  S.  C.  791 ; 

48  S.  L.  E.  648;  1911,  1  S.  L.  T.  386. 
Reversed  on  appeal,  1912  (H.  L.),  S.  C.  56; 

49  S.  L.  E.  117;  1912,  1  S.  L.  T.  5. 

8.  Cargo— Damage— Loading  in  Rain- 
Goods  Damaged  in  Rain— Through  Bill  of 
Lading — Responsibility  of  Shipowner.— 
Under  a  through  bill  of  lading  a  shipowner 
cannot  refuse  to  ship  goods  in  wet  weather, 
but  must  receive  the  goods  when  tendered 
to  him  by  the  previous  carrier.  He  is  not 
responsible  for  injury  to  the  cargo  because 
of  its  having  been  loaded  in  rain.  Oraufcn-d 
&  Law  V.  Allan  Line  Steamship  Coy.,  1911, 
S.  C.  791 ;  48  S.  L.  E.  648  ;  1911,  1  S.  L.  T. 
386.  Reversed  on  appeal,  1912  (H.  L.),  S.  C. 
.56;  49  S.  L.  E.  117;  1912,  1  S.  L.  T.  5. 

9.  Cargo— Damage— Storage— Heating. — 
Circumstances  in  which  held  by  Lord  Hunter 
(Ordinary)  that  the  consignees  of  a  cargo 
of  barley  had  failed  to  prove  that  they  had 
sustained  loss  by  heating  of  the  barley  in 
consequence  of  the  negligence  of  the  ship- 
owners. Craig  Line  Steamship  Coy.  Ltd.  v. 
North  British  Storage  and  Transit  Coy.,  et 
contra,  1913  (0.  H.),  1  S.  L.  T.  453. 

10.  Cargo  —  Damage  —  Stowage  —  Flour 
Injured  through  Heating  of  Maize  — 
"Perils  of  Sea  "—Exception.— Flour  was 


injured  in  the  hold  of  a  vessel  through 
maize  heating  on  account  of  the  ventilator 
having  to  be  closed  during  stormy  weather. 
Held  that  the  damage  was  not  due  to  bad 
stowage  but  to  "perils  of  sea."  R.  Hunter 
Craig  &  Coy.  v.  E.  Ropner  &  Coy.,  1909 
(0.  H.),  1  S.  L.  T.  41. 

11.  Cargo  — Delivery  — Bill  of  Lading — 
"Quick  Dispatch"  —  Obligation  on  Con- 
signee to  Receive  Goods  "as  Fast  as  the 
Steamer  can  Deliver." — A  bill  of  lading 
provided :  "  The  goods  to  be  received  by 
the  consignee  from  the  ship's  tackles  as 
fast  as  the  steamer  can  deliver,  any  custom 
of  the  port  to  the  contrary  notwithstand- 
ing. All  charges  incurred  after  being  dis- 
charged necessary  for  the  steamer's  quick 
dispatch  to  be  paid  by  the  owner  or  con- 
signee of  the  goods."  In  an  action  by  the 
shipowners  against  the  consignee  of  the 
cargo  to  recover  a  sum  expended  by  them 
for  the  purpose  of  having  removed  from 
the  side  of  the  quay  and  run  into  sheds 
cargo  which  the  consignees'  men  were  un- 
able to  handle,  and  so  preventing  the  quay 
becoming  blocked  and  the  ship's  delivery 
impeded,  held  {diss.  Ld.  Stormonth-Darling) 
(1)  {distingnishing  Hulthen  v.  Stewart  &  Coy., 
[1903]  A.  C.  389)  that  the  action,  being 
one  to  enforce  a  special  contract,  and  not 
being  for  demurrage,  was  to  be  decided 
solely  upon  the  terms  of  the  contract ;  (2) 
that  the  words  in  the  bill  of  lading,  "all 
expenses  incurred  after  being  discharged 
necessary  for  the  steamer's  quick  dispatch," 
contemplated  the  expenses  now  sued  for, 
and  the  words  "  quick  dispatch  "  meant,  as 
previously  provided,  "  as  fast  as  the  steamer 
can  deliver,  any  custom  of  the  port  to  the 
contrary  notwithstanding  "  ;  (3)  that  the 
consignee  could  not  plead  as  a  cause  of 
delay  (a)  the  weighing  of  the  cargo  before 
shedding,  though  that  was  the  usual  cus- 
tom, nor  (i)  any  unusual  or  unforeseen 
quickness  of  delivery  by  the  ship,  he  hav- 
ing been  advised  of  the  probable  rate ;  and 
(4)  that  the  pursuers  were  consequently 
entitled  to  recover  their  outlay  to  a  reason- 
able amount.  Crown  Steamship  Coy.  Ltd.  v. 
Leitch,  1908,  S.  C.  506;  45  S.  L.  E.  402; 
15  S.  L.  T.  811. 

12.  Cargo -Delivery — Contract  for  De- 
livery in  the  "Usual  and  Customary  Manner 
at  Miramichi  "—Place  of  Delivery.— This 
case  turned  upon  the  construction  of  a  con- 
tract in  terms  of  which  goods  shipped  c.i.f. 
to  Glasgow  were  made  "  deliverable  in  the 
usual  and  customary  manner  at  Miramichi." 
It  was  Iield  that  Glasgow  was  the  place  of 
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delivery.  M'Dowall  &  Ndhon's  Tr.  v.  Snow- 
ball  Coy.  Ltd.,  1904,  7  F.  35 ;  42  S  L  E 
56;  12  S.  L.  T.  393.  ■      ■      . 

13.  Cargo— Delivery— Contract  for  De- 
livery from  Ship's  Tackles-" Shedding" 
at  Consignee's  Expense— Custom  of  Port- 
General  Cargo.— By  bills  of  lading  pursuers 
undertook  to  deliver  a  mixed  cargo  "from 
the  ship's  tackles  (where  the  ship's  responsi- 
bility shall  cease)  at  the  aforesaid  port  of 
Leith. '  On  arrival  the  shipowners  refused 
to  deliver  at  the  ship's  side  and  landed  the 
whole  cargo  into  shed.  They  then  sued 
the  consignees  for  the  expense  of  "shed- 
ding, '  and  averred  a  "custom  of  the  port 
Of  Leith  "  for  so  doing.  Held  after  proof 
that  the  custom  averred  was  (1)  indefinite 
and  uncertain;  (2)  not  uniform,  universal 
and  notorious;  and  (3)  inconsistent  with 
the  contract,  and  that  defenders  were  not 
liable.  Hogarth  S  Sons  v.  Leith  Cotion-Seed 
Oil  Coy.,  1909,  S.  C.  955 ;  46  S.  L.  R.  593  ■ 
1909,  1  S.  L.  T.  332. 

14.  Cargo— Delivery— Short  Delivery  — 
To  No.  66,  Col.  274,  of  Scots  Digest,  2nd 
Series,  add  a  reference  to  HmslevY.  Grimond 
1894,  21  E.  410 ;  31  S.  L.  E.  321 ;.  1  S.  L.  T. 
461. 

15.  Cargo— Delivery— Short  Delivery- 
All  Goods  Eeceived  Delivered.— Where  in 
a  contract  of  carriage  of  goods  it  was  proved 
that  the  ship  had  unloaded  at  the  dock  all 
the  goods  received  on  board,  held  that  the 
shipowners  were  not  liable  for  a  deficiency 
discovered  at  the  factory  to  which  the  goods 
were  carted.  Langlands  &  Sons  v.  M' Master 
&  Coy.,  1907,  S.  C.  1090;  44  S.  L.  E.  805; 
15  S.  L.  T.  168. 

16.  Cargo— Delivery— Short  Delivery- 
Onus  of  Proof— Bill  of  Lading— Exceptions. 

— Bills  of  lading  under  which  a  quantity 
of  barley  was  shipped  contained  a  statement 
to  the  effect  that  the  "weight,  quality, 
quantity,  and  contents  "  were  unknown  to 
the  master.  In  an  action  of  damages  by 
the  consignees  against  the  shippers  for  short 
delivery,  held  by  Lord  Hunter  (Ordinary) 
that  the  onus  of  proving  shortage  was  upon 
the  pursuers.  Craig  Line  Steamship  Co.  Ltd. 
V.  Norrth  British  Storage  and  Transit  Coy 
et  cmtra,  1913  (0.  H.),  1  S.  L.  T.  453. 

17.  Cargo— Delivery— Shortage  of— Tally 
at  Ship's  Side  and  at  Consignee's  Yard- 
Custom  of  Port— Claim  for  Shortage  Set 
off  against  Claim  for  Freight.— There  are 
no  definite  rules  as  to  when  a  tally  of  the 


cargo  ought  to  be  taken.  It  depends  on 
circumstances,  on  the  nature  of  the  cargo, 
on  the  arrangements  of  the  port  as  to  time 
and  mode  of  delivery,  or  the  method  by 
which  under  the  contract  the  amount  of 
freight  is  to  be  ascertained.  In  this  case 
the  Lord  Ordinary  AeZ^i  that  the  consignee's 
tally  was  more  accurate  than  the  ship's. 
Oehrckens  v.  Love  <&  Stewart,  Ltd.,  1905 
(0.  H.),  12  S.  L.  T.  720. 

18.  Cargo— Discharge— Rate    of— Excep- 
tion—Hands  Striking  Work.— A   charter- 
party  entered  into  in  January  1907   pro- 
vided that  the  charterers  were  to  receive 
the  cargo  at  the  port  of  discharge  at  a 
certain  rate  per  day,  "except  in  cases  of 
not,  or  any  hands  striking  work,  or  acci- 
dents to  machinery  which  may  impede  the 
ordinary  loading  and  discharging  of  the 
steamer."    The  vessel,  on  arriving  at  the 
port  of  discharge,  was  moored  end  on  to 
the  quay  for  a  number  of  days,  and   no 
cargo  was  discharged  until  she  obtained  a 
berth  alongside  the  quay.     This  was  due 
to  the  fact  that  the  presidents  of  the  two 
co-operative  societies  of  labour  at  the  port 
had  published  in  November  1906  a  declara- 
tion   regularly    acted    upon    and    widely 
known,  that  steamers  were  not  to  be  dis- 
charged  while   lying  end   on   to  a  quay. 
Held  that  the   charterers  were   under  an 
obligation  to  receive  cargo  during  the  days 
in  which  the  vessel  was  lying  end  on  to 
the  quay,  as  the  clause  of  exception  did 
not  apply  to  the  circumstances  of  the  case. 
Ihe  Horsley  Line,  Ltd.  v.  Roechlinq  Brothers 
1908,  S.   C.  866;   45  S.  L.  E.   691;    16 
fe.  Jj.  T.  83. 

19.  Cargo- Loading— Obligation  on  Ship- 
per to  Provide.— ir«W  {reversing  the  judg- 
ment of  the  Court  of  Session,  Scots  Digest 
2nd  Series,  No.  73,  Col.  276)  that  a 
charterer  of  a  ship  had  failed  in  his  primary 
duty  to  have  cargo  ready  for  the  vessel, 
and  that  he  was  liable  for  damages  for 
detention.  Ardan  Steamship  Coy.  v  Weir 
&  Coy.,  1905  (H.  L.),  7  F.  126 ;  42  S.  L.  E 
851;  13S.  L.  T.  373. 

20.  Charter  -  Party  -  Abandonment  of 
snip  dunng  Voyage— Termination  of  Con- 
tract—Abandonment of  a  ship  at  sea 
while  under  a  current  contract  of  affreight- 
ment does  not  per  se  put  an  end  to  the 
contract  of  affreightment,  but  it  gives  the 
cargo  owners  a  right  to  elect  to  treat  the 
contract  as  at  an  end.  Such  election,  how- 
ever, must  be  unequivocally  intimated  to 
the  shipowner,  who  remains  bound  by  the 
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contract  of  affreightment  to  carry  the  cargo 
to  its  destination,  unless  the  ship  has  been 
so  damaged  as  to  make  this  in  a  business 
sense  impracticable.  Circumstances  where 
held  that  cargo  owners  had  not  timeously 
elected  to  treat  the  contract  as  at  an  end, 
the  ship,  after  having  been  abandoned, 
salved,  discharged,  reloaded,  and  having 
sailed  again.  Base  v.  Singleton,  Birch  &  Sons, 
Ltd.,  1908  (0.  H.),  16  S.  L.  T.  372. 

21.  Charter-Party  —  Breach  —  Right  to 
Cancel— Claim  of  Damages. — A  consignee 
chartered  a  vessel  to  load  at  Leith  on  3rd 
March  with  a  stipulation  in  his  favour 
that,  if  the  vessel  were  seven  days  late,  he 
might  get  another  ship.  The  owners  sub- 
sequently chartered  their  vessel  to  third 
parties,  so  that  it  was  impossible  for  her  to 
get  to  Leith  by  the  3rd  March.  Held  that 
the  owners  were  liable  in  damages.  Nelson 
(&'  Sons  V.  The  Dundee  East  Coast  Shipping 
Coy.  Ltd.,  1907,  S.  C.  927  ;  44  S.  L.  JR.  661 ; 
15  S.  L.  T.  38. 

22.  Charter-Party — Construction—" De- 
murrage "  —  "  Claim  for  Damages  "  —  Ex- 
emption of  any  "Claim  for  Damages" 
for  Delay  "by  Reason  of"  a  Strike. — 
Under  a  charter-party  twenty-two  running 
days  were  allowed  for  loading  and  unload- 
ing a  steamer,  and  ten  days  on  demurrage 
over  and  above  the  lay-days  at  a  certain 
rate.  It  was  provided  that  the  days  for 
discharging  should  not  count  during  the 
continuance  of  a  strike,  and  also  that  in 
case  of  any  delay  "  by  reason  of  "  a  strike 
no  "claim  for  damages"  should  lie.  The 
ship  was  detained  at  the  port  of  discharge 
for  four  days  beyond  the  lay-days,  owing 
to  congestion  following  on  the  termination 
of  a  strike.  In  a  claim  for  demurrage  for 
these  four  days,  held  that  the  claim  for  de- 
murrage was  a  "  claim  for  damages  "  within 
the  meaning  of  the  charter-party  and  was 
therefore  excluded  by  its  terms  {Leonis 
Steamship  Coy.  v.  Rank,  1908,  13  Com.  Cas. 
295,  followed).  Observations {hyLd.  Salvesen) 
on  meaning  of  term  "demurrage."  Mom- 
Line,  Ltd.  V.  Distillers  Coy.  Ltd.,  1912,  S.  C. 
514 ;  49  S.  L.  E.  407 ;  1912,  1  S.  L,  T.  147. 

23.  Charter-Party  —  Construction  —  De- 
murrage—Option to  Shipowners  to  Sub- 
stitute Definite  for  Indefinite  Time  for 
Discharge.— A  charter-party  provided  that 
the  cargo  (of  pit  props)  was  to  be  dis- 
charged with  customary  steamship  dispatch 
as  fast  as  the  steamer  can  deliver  during 
the  ordinary  working  hours  of  the  port  of 
discharge,  but  according  to  the  custom  of 


the  port.  There  was,  however,  a  printed 
marginal  note  upon  the  document  to  the 
effect  that  "  owners  may  arrange  for  a  fixed 
average  number  of  standards  per  day  for 
loading  or  discharging,"  and  there  were 
words  in  manuscript  showing  that  the 
parties  arranged  for  loading  and  discharg- 
ing "at  the  rate  of  125  fathoms  daily." 
In  answer  to  a  claim  by  the  shipowners 
for  demurrage  in  respect  that  the  ship  was 
not  unloaded  at  that  rate,  the  charterers 
maintained  that  the  cargo  was  discharged 
according  to  the  custom  of  the  port,  and 
that  in  the  circumstances  the  delay  was 
unavoidable.  The  Lord  Ordinary  (Hunter) 
Jield  the  defence  irrelevant  and  granted 
decree  for  the  sum  sued  for.  Rowtor  Steam- 
ship Coy.  Ltd.  V.  Love  &  Stewart,  Ltd.,  1913 
(0.  H.),  2  S.  L.  T.  108. 

24.  Charter-Party  —  Construction  —  Dis- 
charge of  Cargo — Liability  for  Damage  to 
Ship  in  Course  of  Discharge. — A  charter- 
party  provided :  "  Cargo  to  be  loaded, 
stowed,  and  discharged  free  of  expense  to 
steamer,  with  use  of  steamer's  winch  and 
winchmen  if  required."  Held  that  'this 
clause  had  not  the  effect  of  transferring 
the  shipowner's  common-law  liability  for 
the  discharge  of  the  cargo  to  the  charterers 
so  as  to  render  them  responsible  for  damage 
caused  to  the  ship  in  the  course  of  dis- 
charge. Ballantine  &  Coy.  v.  Paton  & 
Hendry,  1912,  S.  C.  246;  49  S.  L.  E.  183; 
1911,  2  S.  L.  T.  510. 

25.  Charter-Party— Construction— Freight 
—Contract  to  Pay  Freight  per  Standard 
Intaken— Cargo  not  Measured  at  Port  of 
Loading. — The  charter-party  of  a  steamer 
carrying  a  cargo  of  timber  from  Eiga  to 
Grangemouth  provided  that  freight  should 
be  payable  at  the  rate  of  "  19s.  per  Gothen- 
burg standard  intaken."  The  master 
granted  a  bill  of  lading  which  bore  that 
the  timber  shipped  amounted  to  642  stan- 
dards. On  arrival  at  Grangemouth  the 
cargo  was  measured  and  found  to  amount 
only  to  534  standards.  In  an  action  by 
the  shipowner  against  the  indorsees  of  the 
bill  of  lading  for  the  balance  of  freight  it 
was  not  proved  that  the  cargo  had  been 
measured  at  Eiga.  Held  (1)  that  by  the 
charter-party  freight  was  payable  on  the 
timber  shipped  in  accordance  with  the 
measurement  at  Eiga,  if  the  timber  intaken 
was  in  fact  measured  there ;  and  (2)  that 
as  it  was  not  proved  that  the  timber  was 
measured  at  Eiga,  freight  was  payable  in 
accordance  with  the  measurement  at 
Grangemouth.     New  Line  Steamship  Coy. 
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Ltd.  V.   Bryson  &  Coy.,   1910,  S.  C.   409; 
47  S.  L.  K.  346;  1910,  1  S.  L.  T.  150. 

26.  Charter  -  Party— Construction- 
Voyage— Outward  and  Inward  or  Round — 
Treight — Arrival  at  Destination  a  Condi- 
tion of  Payment. — Held,  on  the  construc- 
tion of  a  charter-party — (1)  that  the  vessel 
had  been  hired  for  a  round  voyage  and  not 
two  voyages  (the  outward  and  home) ;  (2) 
that  arrival  at  her  home  port  was  a  condi- 
tion precedent  to  payment  of  freight  beyond 
a  sum  which  had  been  stipulated  for  in  any 
event.  "Heimdal"  v.  Noble,  1907,  S.  C. 
249 ;  44  S.  L.  E.  209 ;  14  S.  L.  T.  606. 

27.  Charter-party-  Lay-Days  —  "  Work- 
ing Day  of  Twenty -four  Consecutive 
Hours." — "  Twenty-four  consecutive  hours  " 
held  to  include  night.  Turnbull,  Scott  & 
Coy.  V.  Cruickshank  &  Coy.,  1904,  7  F.  265  ; 
42S.  L.  E.  207;  12  S.  L.  T.  446. 

28.  Demurrage— Bill  of  Lading— Bills  of 
Lading  Act,  1855  (18  &  19  Vict.  c.  Ill),  sees. 
1  and  2 — Indorsee. — A  vessel  was  on  demur- 
rage. The  charterers  claimed  this  from  the 
sub-charterers,  who  were  the  cargo  owners. 
The  cargo  had  been  damaged,  and  the 
underwriters  had  paid  the  owners  as  for 
a  total  loss,  receiving  from  the  latter  an 
indorsement  of  the  bill  of  lading.  The 
owners  repudiated  the  claim  for  demurrage 
on  the  ground  that  the  indorsation  of  the 
bill  of  lading  in  favour  of  the  underwriters 
relieved  them  of  all  further  responsibility 
by  sec.  1  of  the  Bills  of  Lading  Act.  Held 
that  the  cargo  underwriters  were  not  in- 
dorsees to  whom  the  Act  applied,  the  real 
meaning  of  the  transaction  being  that  the 
underwriters  were  assigned  into  the  place 
of  the  insured  for  the  purpose  merely  of 
recovering  any  balance  that  might  remain 
after  payment  of  salvage  or  salvage  and 
freight.  Rose  v.  Singleton,  Birch  &  Sons, 
Ltd.,  1908  (0.  H.),  16  S.  L.  T.  372. 

29.  Demurrage— Bill  of  Lading— Goods  to 
T)e  Discharged  as  Fast  as  Steamer  could 
Deliver  during  Ordinary  Working  Hours  of 
Port.— Causes  of  Delay  in  Discharging.— In 
an  action  by  the  owner  of  a  vessel  against 
one  of  the  receivers  of  a  cargo  of  barley  for 
damages  in  respect  of  detention  of  the 
vessel  in  discharging,  where  the  terms  of 
the  bill  of  lading  provided  that  the  goods 
were  to  be  discharged  as  fast  as  the  steamer 
could  deliver  during  the  ordinary  working 
hours  of  the  port,  and  that  the  parties  were 
to  be  bound  by  its  terms  notwithstanding 
any  custom  of  the  port  to  the  contrary,  it 


was  held  (1)  that  the  defender  was  not 
responsible  for  delay  caused  through  cargo 
for  another  consignee  being  placed  on  top 
of  his,  and  (2)  that  in  the  circumstances 
proved  the  defender  had  not  discharged 
his  cargo  as  fast  as  the  steamer  could 
deliver,  and  was  liable  for  one  day's  deten- 
tion. Readhead  v.  Roesler,  1914  (0.  H.), 
1  S.  L.  T.  281. 

30.  Demurrage— Discharge  of  Cargo  De- 
layed through  Failure  to  Produce  Bills  of 
Lading— Offer  by  Consignees  of  Bank  Guar- 
antee—Custom  of  Port.— In  an  action  of 
damages  by  the  charterer  of  a  vessel 
against  the  consignees  of  the  cargo  in 
respect  of  delay  in  discharging  caused  by 
absence  of  the  bills  of  lading,  it  was  held 
that  as  the  consignees  had  in  accordance 
with  the  custom  at  the  port  offered  a  bank 
guarantee  indemnifying  the  charterer  from 
liability,  and  looking  to  previous  dealings 
between  the  same  parties,  the  pursuer  had 
acted  unreasonably  in  insisting  on  delaying 
the  discharge  of  the  cargo  until  presenta- 
tion of  the  bills  of  lading,  and  was  not 
entitled  to  any  claim  for  demurrage.  Carl- 
berg  V.  Wemyss  Coal  Coy.  Ltd.,  1914  (0.  H.), 
1  S.  L.  T.  128. 

31.  Demurrage  —  Exceptions  —  Construc- 
tion—"Detention  by  Cranes"— "Or  any 
other  Unavoidable  Cause"— Delay  in  Get- 
ting a  Berth— Ejusdem  generis.— The  de- 
murrage clause  in  a  charter'party  excepted 
a  number  of  causes  of  delay,  including 
"detention  by  cranes,"  "or  any  other 
unavoidable  cause."  Held  (1)  that  delay 
caused  by  failure  to  obtain  a  berth,  and 
consequently  the  use  of  a  crane,  owing  to 
congestion  of  traffic  at  the  port  of  lading, 
was  not  a  "detention  by  cranes"  within 
the  meaning  of  the  clause ;  and  (2)  that 
such  delay  was  not  covered  by  the  words 
"  or  any  other  unavoidable  cause,"  as  these 
words  referred  to  causes  ejusdem  generis  with 
the  enumerated  causes,  and  not  to  delays 
occurring  in  the  normal  working  of  the 
port.  Abchurch  Steamship  Coy.  Ltd.  v. 
Stinnes,  1911,  S.  C.  1010  ;  48  S.  L.  E.  865 ; 
1911,  2  S.  L.  T.  72. 

32.  Demurrage— Exceptions— "  Stoppage 
at  Collieries  "—Causes  which  "  Prevent  or 
Delay  the  Loading" — Restriction  of  Out- 
put of  Colliery— Failure  to  Provide  Cargo. 

— A  charter-party  stipulated  that  a  vessel 
should  load  a  cargo  of  coal  within  sixty 
running  hours,  time  not  to  count  in  case  of 
"  delays  through  stoppages  at  collieries  "  or 
"any  accidents  or  cause  beyond  control  of 
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the  charterers  which  may  prevent  or  delay 
the  loading."  The  collieries  which  were  to 
supply  the  cargo  having  temporarily  re- 
stricted their  output  of  coal  for  purposes  of 
economic  working,  failed  to  deliver  sufficient 
coal  alongside  the  vessel  to  allow  the  loading 
to  proceed  continuously,  with  the  result  that 
the  vessel  exceeded  her  loading  time.  Held 
that  the  delay  was  not  covered  by  the  clause 
of  exceptions,  in  respect  that  the  restriction 
of  output  (1)  was  not  a  "stoppage  at  col- 
lieries" in  the  sense  of  the  charter-party, 
and  (2)  did  not  "prevent  or  delay  the 
loading,"  but  delayed  the  provision  of  a 
cargo,  which  was  an  absolute  obligation  on 
the  charterers  unless  expressly  excepted. 
"Arden"  Steamship  Coy.  Ltd.  v.  Mathvdn  & 
Son,  1912,  S.  C.  211;  49  S.  L.  R  143; 
1911,  2  S.  L.  T.  450. 

33.  Demurrage  —  Exception  —  "  Stoppage 
of  Trains  or  any  Cause  beyond  the  Personal 
Control  of  the  Charterers" — Delivery  "as 
Customary." — Under  a  charter-party  which 
included  the  clauses  quoted  above,  held  that 
charterers  were  not  liable  for  detention  of 
the  ship  where  a  railway  company  had  failed 
to  supply  waggons — it  being  the  custom  of 
the  port  of  discharge  to  discharge  direct 
into  waggons— save  in  so  far  as  the  com- 
pany's failure  arose  through  want  of  due 
notice  being  given  to  them  by  the 
charterers.  Tiimbull,  Scott  &  Coy.  v.  Cruich- 
shank  &  Coy.,  1904,  7  F.  265;  42  S.  L.  E. 
207  ;  12  S.  L.  E.  446. 

34.  Demurrage— Exceptions— "  Stoppage 
on  Railway" — "Cause  beyond  Personal 
Control  of  Charterers  or  their  Agents" — 
Delay  owing  to  Block  of  Waggons  in 
Consignee's  Works. — Under  a  charter-party 
which  contained  the  clauses  above  quoted, 
held  that  the  charterers  were  not  liable  for 
demurrage  in  respect  that  the  delay  in  dis- 
charging was  not  due  to  "stoppage  on  a 
railway "  {Letricheux  &  David  v.  Dwnhp  & 
Cmj.,  1891, 19  E.  209,  and  Mein  v.  Ottmann, 
1904,  6  F.  276,  distinguished),  but  that  it 
was  due  to  a  cause  "  beyond  the  personal 
control  of  the  charterers  or  their  agents." 
Glasgow  Navigation  Coy.  Ltd.  v.  Iron  Ore  Coy. 
Ltd.,  1909,  S.  C.  1414;  46  S.  L.  E.  908; 
1909,  2  S.  L.  T.  133. 

35.  Demurrage  —  Exceptions  —  Strike  — 
Discharge  of  Cargo— Discharge  into  Shed 
without  being  Weighed— Refusal  of  Consent 
by  Receivers.— Where  a  charter-party  pro- 
vided "  if  the  cargo  cannot  be  discharged 
by  reason  of  a  strike  or  lock-out  of  any  class 
of  workmen  essential  to  the  discharge  of  the 


cargo,  the  days  for  discharging  shall  not 
count  during  the  continuance  of  such  strike 
or  lock-out " ;  and  where  during  the  course 
of  the  discharge  (the  cargo  being  weighed 
on  deck  and  then  taken  over  by  porters  and 
dock  labourers)  a  strike  of  dock  labourers 
occurred,  but  it  was  found  possible  to 
arrange  by  imported  labourers  for  the 
cargo,  which  was  yellow  maize,  being  landed 
into  shed ;  and  where,  owing  to  the  refusal 
at  first  of  the  receivers  of  the  cargo  to 
consent  to  this  mode  of  discharge  unless  the 
shipowners  undertook  to  relieve  them  of  any 
liability  they  might  incur  by  reason  of  the 
cargo  not  being  weighed  on  deck,  the  dis- 
charge was  delayed  for  six  days,  it  was 
held  that  in  the  circumstances  the  strike 
clause  did  not  protect  the  receivers  for  the 
delay  so  caused,  and  that  the  receivers 
were  liable  in  demurrage.  Rickinson,  Sons 
&  Coy.  V.  Liebenthal  &  Cm/.,  1914  (0.  H.) 
2  S.  L.  T.  25. 

36.  Demurrage  —  Exceptions  —  Strikes  — 
Loading  Delayed  by  Strike — Liability  of 
Charterers — Failure  to  take  Reasonable 
Measures  to  Ensure  Timeous  Delivery  of 
Cargo. — A  charter-party  for  the  carriage  of 
a  cargo  of  coal  stipulated  that  the  loading 
should  be  completed  within  a  certain  time 
and  contained  a  clause  exempting  the 
charterers  from  liability  for  time  lost 
through  "  strikes,  .  .  .  preventing  or  delay- 
ing the  working,  loading,  or  shipping  of  the 
said  cargo."  In  an  action  against  them  for 
demurrage  the  charterers  pleaded  the  clause 
of  exception,  averring  that  the  delay  had 
been  caused  by  a  strike.  It  was  proved 
(1)  that  a  colliery  company  with  whom  the 
charterers  had  contracted  for  the  supply  of 
the  coal  had  to  restrict  their  output  owing 
to  a  strike  of  coal  trimmers,  and  did  not 
deliver  the  coal  in  time  for  the  loading; 
but  (2)  that  the  company  were  not  bound 
under  their  contract  to  deliver  the  coal  in 
time  for  the  loading ;  and  (3)  that  it  would 
not  have  been  impossible  for  them  to  deliver 
the  coal  in  time  had  they  been  bound  to  do 
so.  Held  that  the  charterers  were  liable  in 
respect  that — even  if  the  strike  were  the 
direct  cause  of  the  delay — they  had  failed 
to  take  reasonable  measures  to  secure  the 
timeous  delivery  of  the  cargo,  and  were  thus 
excluded  from  the  benefit  of  the  exception- 
in  the  charter-party.  Dampskibsselskabet 
Danmark  v.  Paulsen  &  Coy.,  1913,  S.  C. 
1043 ;  50  S.  L.  E.  843 ;  1913,  2  S.  L.  T.  100. 

37.  Demurrage — Time  Charter — Excepted 
Risks— Quarantine. — A  vessel  which  had 
been  hired  under  a  time  charter  for  em- 
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ployment  between  ports  in  the  United 
Kingdom  and  on  the  Continent  was  de- 
tained in  one  of  such  ports  for  some  days 
under  quarantine.  The  charter-party  made 
provision  for  the  hire  ceasing  in  certain 
events,  but  did  not  mention  "  quarantine." 
It  contained,  however,  a  clause  "mutually 
excepting "  "  restraints  of  princes  and 
rulers,"  &c.  Held  that  the  charterers  were 
liable  for  hire  for  the  period  during  which 
the  vessel  was  so  detained.  "  Lina"  v. 
Turnbull  &  Coy.,  1907,  S.  C.  507  ;  44  S.  L.  R. 
367;  14  S.  L.  T.  753. 

38.  Freight— Computation— Off  Hire.— 
When  a  vessel  is  off  hire  for  some  days  and 
a  fraction  of  a  day,  held  that  the  time  falls 
to  be  calculated  by  hours  and  half-hours. 
Giertsen  and  Others  v.  G.  V.  Turnbull  &  Coy., 
1908,  S.  C.  1101;  45  S.  L.  R.  916;  16 
S.  L.  T.  250. 

39.  Freight— Dead  Freight— Set-off  of 
Claim  for  Shortage. — A  shipper  contracted 
for  the  carriage  of  550  tons  of  cargo.  The 
cargo  was  delivered  and  freight  on  550 
tons  paid  before  weighing.  On  weighing, 
a  shortage  of  51  tons  was  found.  Beld 
that  the  owners  were  entitled  to  retain  the 
freight  on  51  tons  as  dead  freight.  Hender- 
son &  Coy.  Ltd.  V.  Turnbull  &  Cay.,  1909,  S.  C. 
510;  46  S.  L.  E.  310;  1909,  1  S.  L.  T.  78. 

40.  Freight— Off  Hire— "  Breakdown  "— 
liability  for  Hire — Liability  for  Value  of 
Coal  Consumed  during  Off  Hire.— A  steam- 
ship was  chartered  for  six  months  under  a 
charter-party  which  provided  "  that  in  the 
event  of  loss  of  time  from  .  .  .  breakdown 
of  machinery  or  damage  preventing  the 
working  of  the  vessel  for  more  than  twenty- 
four  running  hours  the  payment  of  hire  shall 
cease  from  the  time  the  breakdown,  &c., 
occurred,  until  she  be  again  in  an  efficient 
state  to  resume  service."  In  a  question 
between  the  owner  and  the  charterer,  held 
{I)  that  a  "breakdown"  occurred  when  a 
defect  was  discovered  which  rendered  it 
necessary,  in  the  opinion  of  a  prudent 
navigator,  that  he  should  proceed  to  a 
harbour  for  repairs;  and  (2)  that  the 
charterers  could  not  charge  the  owners 
with  the  value  of  the  coal  consumed  during 
the  time  of  off  hire.  Giertsen  and  Others  v. 
G  V.  Turnbull  &  Coy.,  1908,  S.  C.  1101 ; 
45S.  L.  E.  916;  16  S.  L.  T.  250. 

41.  Lay-Days— Commencement— Arrival 
of  Vessel  at  Port.— A  charter-party  pro- 
vided that  a  steamship  should  "proceed  to 
Middlesborough  and  there  load  a .  .  .  cargo 


and   proceed    to   Savona  .  .  .   and    there 
deliver  the  same.  .  .  .  The  reckoning  for 
loading  to  commence  when  the  steamer  is 
berthed  at   the  respective    wharves,    and 
notice  given  that  she  is  ready  to  receive 
cargo.     Time  for  discharging  to  commence 
on  being  reported  at  the  Custom  House." 
The   steamship  anchored  in  the  roads  at 
Savona  at   8.40  a.m.  on  a  Tuesday,  was 
reported  at  the  Custom  House  at  3  P.M.  of 
the  same  day,  lay  in  the  roads  until  3.25 
P.M.  on  Saturday,  when  she  entered  the 
harbour  and  was  moored  to  the  quay.    The 
roads  were  the  ordinary  place  of  anchorage 
for  vessels  waiting  room  in  the  harbour, 
where  alone  discharging  and  loading  took 
place,  and  were  outside  the  geographical 
limits  of  what  was  ordinarily  known  as  the 
Port  of  Savona.     In  an  action  for  demur- 
rage at  the  instance  of  the  owners  of  the 
vessel,  in  which  they  further  averred  that, 
according  to  the  custom  of  the  port,  vessels 
on  arrival  in  the  roads  were  reported  at 
the  Custom  House,  and  were  allotted  berths 
in  the  harbour  according  to  the  order  of 
reporting — held,   subject  to   the    pursuers 
proving  their  averments  as  to  the  custom 
of  the  port,  that  the  lay-days  commenced 
to  run  at  3  P.M.  on  Tuesday,  that  being 
the  time  when   she  was  reported  at  the 
Custom    House.      Horsley    Line,    Ltd.    v. 
Eoechling  Brothers,    1908,   S.    C.  866;   45 
S.  L.  R.  691;  16  S.  L.  T.  83. 

42.  Lay-Days— Demurrage — Calculation 
—Whole  Days  or  Fractions  of  Days.— A 
charter-party  provided  "cargo  to  be  re- 
ceived at  the  port  of  discharge  at  the  rate 
of  400  tons  per  weather  working  day.  .  .  . 
Demurrage  at  the  rate  of  £25  per  running 
day."  The  cargo  consisted  of  2850  tons. 
Held  (1)  that  the  charterers  were  entitled 
only  to  lay-days  amounting  to  seven  days 
and  three  hours,  and  not,  as  they  con- 
tended, to  eight  complete  days;  (2)  the 
vessel  having  been  on  demurrage  for  six 
days  and  one  and  a  half  hours  of  the 
seventh  day,  that  the  owners  were  entitled 
to  be  paid  demurrage  for  six  days  and  one 
and  a  half  hours,  and  not,  as  they  con- 
tended, for  seven  complete  days.  Horsley 
Line,  Ltd.  v.  Eoechling  Brothers,  1908,  S.  C. 
866 ;  45  S.  L.  R.  691 ;  16  S.  L.  T.  83. 

43.  Seaworthiness— Competence  of  Mas- 
ter.— Circumstances  in  which  held  that  a 
sailing  ship  which  had  become  a  total  loss 
had  not  been  proved  unseaworthy  by  reason 
of  the  master's  incompetence.  "  Gunford  " 
Ship  Coy.  Ltd.  {in  Liquidation)  v.  Thames  and 
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Mer&ey  Marine  Insurance  Coy.  Ltd.,  1910, 
S,  C.  1072;  47  S.  L.  E.  860;  1910,  2  S.  L.  T. 
154.  Affirmed  on  appeal  (on  this  point) 
1911  (H.  L.),  S.  C.  84;  48  S.  L.  E.  796; 
1911,  2  S.  L.  T.  185. 

44.  Seaworthiness  —  Proof  of  Unsea- 
worthiness—  Pumping  Power — Cast  Iron 
Coamings — Outlays  in  Port  of  Eefuge — 
General  Average  Claim  —  York- Antwerp 
Bules,  1890,  10  and  11. — A  steamship,  on  a 
voyage  from  Libau  to  Leith  with  a  general 
cargo,  broke  down  owing  to  a  fracture  in 
the  valve-casing  of  the  feed  pumps.  The 
engineer,  in  the  erroneous  belief  that  both 
fore  and  aft  pumps  were  affected,  reported 
that  the  ship  could  only  proceed  by  the 
boilers  being  supplied  with  sea-water  from 
the  donkey  pump.  The  master  resolved  to 
proceed  to  a  port  of  refuge  (Elsinore).  Bad 
weather  was  encountered ;  the  ventilator 
coamings,  which  were  made  of  cast  iron 
and  not  malleable  iron  as  required  by  the 
Board  of  Trade  regulations,  were  broken, 
and  some  sea-water  got  amongst  the  cargo. 
The  vessel  made  Elsinore  three  days  after 
leaving  Libau,  and  was  there  surveyed  and 
detained  some  days  for  repairs.  In  a  claim 
for  a  general  average  contribution  by  the 
shipowners  against  the  cargo  owners,  the 
latter  pleaded  unseaworthiness,  and  that  the 
vessel  put  into  port  solely  in  the  interests 
of  the  ship.  Seld  that  the  onus  of  proving 
unseaworthiness  was  on  the  cargo  owners 
pleading  it;  that  it  was  not  proved  that 
the  vessel  was  unsea worthy  either  as  to  (1) 
the  pumping  power,  or  (2)  the  ventilator 
coamings;  that  any  unseaworthiness  was 
due  to  the  fault  of  the  engineer,  which  was 
excepted  by  the  bill  of  lading;  and  that 
general  average  was  due,  the  vessel  having 
been  in  a  disabled  condition.  Klein  v. 
Lindsay,  1910,  S.  C.  231 ;  47  S.  L.  E.  177 ; 
1909,  2  S.  L.  T.  478.  Beversed  on  appeal, 
1911  (H.  L.),  S.  C.  9;  48  S.  L.  E.  326; 
1911,  1  S.  L.  T.  194. 

45.  Seaworthiness — Time  Charter — Pro- 
vision in  Charter-Party  for  Maintaining 
Vessel  in  Efficient  State. — Held  (1)  that  an 
article  in  a  charter-party  binding  the  owner 
"to  provide  and  pay  for  the  necessary 
equipment  for  the  proper  and  efficient 
working  of  the  said  steamer,  maintaining 
her  in  a  thoroughly  efficient  state  for  and 
during  the  service,"  placed  the  expense  of 
maintaining  the  vessel  in  an  efficient  state 
on  the  owner,  but  did  not  bind  him  to 
keep  the  vessel  in  that  state ;  and  (2)  that 
the  implied  warranty  of  seaworthiness  was 
satisfied  when  the  vessel  was   originally 


delivered  to  the  charterer,  and  that  the 
voyage  could  not  be  divided  into  stages  ta 
the  effect  of  imposing  on  the  owner  a 
warranty  that  the  vessel,  when  it  left  a 
port  to  which  it  had  b'een  sent  by  the 
charterer,  was  fit  for  the  ensuing  voyage. 
Giertsen  and  Others  v.  G.  V.  TvtrnbvU  and 
Coy.,  1908,  S.  C.  1101;  45  S.  L.  E.  916; 
16  S.  L.  T.  250. 


CASUALTY 

See  Superior  and  Vassal. 

Compensation  for  Loss  of,  see  Com- 
pulsory Powers. 

Whether  Capital  or  Income,  see  Life- 
rent and  Fee. 


CAUTION 

See  Eelief. 

See  also  (1)  Arrestments,  voce  On  De- 
pendence. 

(2)  Company,  voce  Liquidation 

((a)  Eanking;  (b)  Liqui- 
dator). 

(3)  Expenses  voce  (1)  Award; 

(2)    Caution. 

Bail  Bond,  11. 

Bank,  1,  3,  5,  6-8. 

Bankruptcy  of  Cautioners,  19. 

Beneficium  ordinis,  12,  13. 

Cash  Credit,  1,  4,  14. 

Cautioner  ok  Principal   Debtor,  see 

Partnership,  voce  Liability. 
Co-Cautioners,  4,  10. 
Composition  Contract,  15. 
Constitution,  12. 
Construction,  1,  11,  16. 
Duty  to  Disclose,  5,  6. 
English  Company,  2. 
For  Event  of  Child  being  Born,  see 

Trust,  voce  Denuding. 
Giving  Time,  7,  8. 
Guarantee,  14-17. 
Juratory,  18,  19. 

And  see  Eeview,  voce  Suspension. 
Liberation,  5-8,  17. 
Eecal  of  Guarantee,  8. 
Eelief  against  Debtor,  9,  14. 
Eepresentation  of  Credit,  3. 
Substituted  Bond,  2. 
Suspension,  19. 

Termination  of  Guarantee,  17. 
Violent    Profits,    Caution    for,    see 

Sheriff,  voce  Procedure. 
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1.  Bond  of  Caution  —  Construction  — 
Cautioner  —  Bank  and  Customer  —  Cash- 
Credit  Bond.  —  By  a  cash  -  credit  bond 
between  a  bank  and  A.,  B.,  and  C,  the 
bank  agreed  to  allow  A.  to  operate  on 
the  account  to  the  amount  of  £1500,  and 
A.,  B.,  and  C.  bound  themselves  to  repay 
to  the  bank  on  demand  "  not  exceeding 
said  sum  of  £1500."  A.  at  his  death  was 
indebted  to  the  bank  in  the  sum  of 
£5855,  8s.  lid.,  and  the  bank  recovered 
from  his  estate  £3903,  17s.  3d.,  being  a 
composition  of  13s.  4d.  in  the  £.  Held 
upon  a  construction  of  the  bond,  that  the 
cautioners  had  guaranteed  only  a  debt  of 
£1500  and  not  a  debt  of  an  indefinite 
amount,  to  the  extent  of  £1500,  and  that 
accordingly  they  were  only  liable  to  pay 
£500  to  the  bank,  being  the  sum  of  £1500 
under  deduction  of  the  amount  of  the  com- 
position recovered  from  A.'s  estate  effeiring 
to  that  sum.  Veitch  v.  The  National  Bank 
of  Scotland,  1907,  S.  C.  554;  44  S.  L.  E. 
394 ;  14  S.  L.  T.  800. 

2.  Bonds  of  Caution  by  English  Com- 
panies— Delay  in  Issuing  Bonds — Acts  of 
Sederunt,  11th  December  1849,  sec.  2,  and 
5th  July  1904,  sec.  2,  subsec.  (13). — Owing 
to  the  delay  in  getting  bonds  passed  in  the 
head  offices  of  the  company  in  London  it 
frequently  happens  that  when  the  bond  of 
an  English  company  is  accepted,  the  month 
allowed  for  finding  caution  expires  without 
caution  having  been  found.  The  Lord 
Ordinary  in  this  case  directed  a  bond  of  a 
Scotch  company  to  be  substituted  for  the 
bond  of  the  English  company.  Cuthbertson 
and  Others,  1905  (0.  H.),  13  S.  L.  T.  205  ; 
Macdougall  and  Others,  1905  (0.  H.),  13 
S.  L.  T.  206. 

3.  Cautioner— Bank — Verbal  Representa- 
tions by  Bank  Agent  as  to  Customer's 
Credit — Mercantile  Law  Amendment  Act, 
1856  (19  &  20  Vict.  c.  60),  sec.  %.— Question 
whether  sec.  6  of  the  Mercantile  Law 
Amendment  Act,  1856,  applies  to  repre- 
sentations made  by  a  bank  to  an  intending 
guarantor  of  the  account  of  one  of  its 
customers.  Royal  Bank  of  Scotland  v.  Green- 
shields,  1914,  S.  0.  259;  51  S.  L.  E.  260; 
1914,  1  S.  L.  T.  74. 

4.  Cautioner  —  Co-Cautioners— Favoured 
Cautioner— Obligation  to  Commimicate.— 
Two  cautioners  bound  themselves  in  a  cash- 
credit  account  for  behoof  of  a  debtor  to  a 
bank.  The  debtor  and  his  wife  assigned 
to  one  of  the  cautioners,  unknown  to  the 
other,  their  interest  in  the  estate  of  the 


wife's  father,  which  had  been  conveyed  to 
him  (the  husband)  and  another  as  trustees. 
In  an  action  by  the  cautioner  not  so  favoured 
against  the  other  to  communicate,  the  Lord 
Ordinary  held  that  the  averments  were 
irrelevant.  Scott  v.  Young,  1909  (0.  H.), 
1  S.  L.  T.  47. 


5.  Cautioner — Liberation — Bank — Bank's 
Duty  to  Disclose  Principal's  Indebtedness. 
— H.,  who  was  indebted  to  a  bank  to  the 
amount  of  £300  in  respect  of  an  overdraft 
and  to  the  amount  of  £1100  in  respect  of 
certain  bills,  asked  G.,  an  acquaintance,  to 
guarantee  his  account  to  the  extent  of  £300, 
and  G.  agreed  to  do  so.  The  bank  agent 
did  not  disclose  to  Q.  the  principal's  further 
indebtedness  under  the  bills,  and  G.,  believ- 
ing the  overdraft  of  £300  to  be  the  sole 
debt,  granted  a  guarantee  for  £500.  In  an 
action  for  payment  under  the  guarantee 
G.  pleaded  that  he  had  granted  it  under 
essential  error,  induced  by  the  bank's 
failure  in  duty  to  disclose  the  state  of 
the  principal's  indebtedness.  Circumstances 
in  which  held  {rev.  Ld.  Cullen)  that  there 
was  no  such  duty  of  disclosure  on  the 
bank,  and  decree  granted.  Observations  (by 
the  Lord  President  and  Ld.  Mackenzie) 
on  the  circumstances  in  which  a  duty  of 
disclosure  would  emerge.  Royal  Bank  of 
Scotland  v.  Greenshields,  1914,  S.  C.  259; 
51  S.  L.  E.  260;  1914,  1  S.  L.  T.  74. 

6.  Cautioner — Liberation — Duty  to  Dis- 
close—  Creditors'  Suspicion  that  Debtor 
Guilty  of  Forgery. — In  security  of  certain 
advances  made  by  a  bank  to  a  customer,  a 
cautioner,  in  1889,  came  under  obligation 
to  the  bank.  In  December  1906  the  bank 
came  to  know  of  circumstances  which 
aroused  the  strongest  suspicion,  short  of 
actual  proof,  that  the  customer  had  forged 
an  acceptance  for  £3000.  The  circum- 
stances were  not  disclosed  to  the  cautioner, 
and  the  bank  continued  to  deal  with  the 
customer  (but  without  giving  him  any 
further  accommodation)  until  November 
1907.  Shortly  afterwards  the  customer 
was  convicted,  on  his  own  confession,  of 
several  acts  of  forgery,  but  it  was  never 
proved  whether  or  not  he  had  forged  the 
acceptance  for  £3000.  The  cautioner 
having  repudiated  liability,  held  that  there 
was  no  duty  upon  the  bank  to  communi- 
cate their  suspicions  to  him,  and  con- 
sequently that  he  was  not  entitled,  by 
reason  of  their  having  omitted  to  do  so, 
to  be  relieved  from  his  cautionary  obliga- 
tions.   Bank  of  Scotland  v.  Morrison,  1911, 
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S.  C.  593  ;  48  S.  L.  E.  527 ;  1911,  1  S.  L.  T. 
153. 

7.  Cautioner— Liberation— Giving  Time 
—Creditor  Assuming  Control  of  Debtor's 
Business. — A  cautioner  for  a  limited  com- 
pany under  a  guarantee  in  favour  of  a  bank 
averred  that  the  bank,  who  were  large 
shareholders  in  the  company,  had  assumed 
control  and  carried  on  the  business  of  the 
company  in  the  interest  of  the  shareholders 
and  to  the  prejudice  of  the  cautioners. 
Held  that  these  averments  were  insuifi- 
cient  to  support  the  contention  that  the 
bank  by  their  actings  had  given  time  to 
the  debtor  so  as  to  release  the  cautioner 
from  his  obligation.  Hamilton's  Exr.  v. 
Bank  of  Scotland,  1913,  S.  C.  743;  50 
S.  L.  K.  488;  1913,  1  S.  L.  T.  296. 

8.  Cautioner  —  Liberation  —  Recal  of 
Guarantee— Effect  of  Recal— Giving  Time. 
— A  letter  of  guarantee  in  favour  of  a  bank 
empowered  the  bank  to  give  time  to  the 
principal  debtor  without  discharging  the 
liability  of  the  cautioners,  and  provided 
that  the  guarantee  should  remain  in  force 
until  recalled.  Opinion  per  curiam  that  the 
recal  of  the  guarantee  by  a  cautioner,  while 
stopping  further  advances  to  the  debtor  on 
the  credit  of  the  revoking  cautioner,  would 
not  in  every  case  debar  the  creditor  from 
bona  fide  giving  time  to  the  debtor. 
Hamilton's  Exr.  v.  Bank  of  Scotland,  1913, 
S.  C.  743 ;  50  S.  L.  E.  488  ;  1913,  1  S.  L.  T. 
296. 

9.  Cautioner  —  Relief  against  Debtor's 
Estate  —  Debtor's  Estate  Realised  by 
Arrangement  with  and  Proceeds  Paid  to 
Creditor  —  Claim  for  Same  Equities  of 
Distribution  as  in  Bankruptcy. — A  guaran- 
tor guaranteed  H.  &  Coy.  payment  for  all 
goods  sold  by  them  to  M.  up  to  the  value 
of  £200.  At  a  time  when  M.  was  indebted 
to  H.  &  Coy.  for  more  than  £1000,  and 
was  in  financial  diflBculties,  an  arrangement 
was  entered  into  whereby  M.  sold  his  busi- 
ness and  H.  &  Coy.  received  the  proceeds 
of  the  sale  in  part  payment  of  their  debt. 
A  balance  of  £300  remaining  due,  H.  & 
Coy.  sued  the  guarantor  (who  was  unaware 
of  the  arrangement  made)  for  payment  of 
the  sum  due  under  the  guarantee.  The 
Court  repelled  a  contention  by  the  guaran- 
tor to  the  elFeet  that  the  insolvent  estate 
having  been  taken  possession  of  by  H.  & 
Coy.,  he,  as  another  creditor,  was  entitled 
to  the  same  equities  of  distribution  as  in 
bankruptcy,  on  the  ground  that  what  had 
been  done  was  not  equivalent  to  a  distribu- 


tion of  the  estate  into  bankruptcy.  Harmer 
&  Coy.  V.  Gibb,  1911,  S.  C.  1341 ;  48  S.  L.  E. 
1050;  1911,  2S.  L.  T.  211. 

10.  Co-Cautioners— Contribution—  Super- 
vision Fees.— A.  and  B.,  both  contractors, 
were  co-cautioners  for  the  due  performance 
by  C,  another  contractor,  of  a  contract 
with  a  Town  Council.  C.  was  to  be  paid 
by  monthly  instalments  on  certificate  by 
the  engineer  at  the  rate  of  a  percentage  of 
the  estimated  value  of  the  work  done. 
The  Town  Council  might  withhold  pay- 
ment and  dismiss  him  if  the  work  was 
unsatisfactory.  The  Town  Council,  being 
dissatisfied,  warned  A.,  B.,  and  C,  and  C. 
thereafter,  with  A.'s  assistance,  was  pro- 
ceeding satisfactorily  when  he  was  disabled 
bodily  and  mentally  through  illness.  A, 
having  called  on  B.  to  assist,  which  he 
failed  to  do,  completed  the  work  himself. 
A.  having  brought  an  action  against  B., 
his  co-cautioner,  to  recover  one-half  of  his 
loss  in  completing  the  work,  held  (1)  that 
A.  was  entitled  to  recover  from  B.  ;  (2)  that- 
A.  was  entitled  to  charge  in  the  loss  moder- 
ate fees  for  personal  supervision.  Marshall 
&  Coy.  V.  Pennycook,  1908,  S.  C.  276;  45 
S.  L.  E.  227 ;  15  S.  L.  T.  58i: 

11.  Construction— Bail  Bond  —  Ship  — 
Obligation  to  Pay  Damages  and  Costs  in 
Respect  of  Collision.  —  In  order  to  obtain 
the  release  of  a  ship  which  had  been  in 
collision  with  a  bridge  in  Aberdeen  Harbour, 
A.  granted  a  bail  bond  by  which  he  bound 
himself  to  pay  to  the  Harbour  Commis- 
sioners such  sum  not  exceeding  £1000  as 
might  be  found  due  to  them  "  for  damages 
and  costs  in  respect  of  said  occurrence." 
In  an  action  to  assess  the  damages  by  the 
Commissioners  against  the  owner  and 
master  of  the  ship,  A.  and  the  owner's 
trustee  in  bankruptcy  were  called  for  their 
interest  and  were  found  conjunctly  and 
severally  liable  in  expenses.  A.  paid  the 
taxed  amount  of  expenses.  Held,  in  an 
action  by  the  Commissioners  against  A. 
to  recover  the  sum  of  damages  found  due, 
that  A.  was  entitled  to  impute  against  his 
obligation  under  the  bail  bond  the  amount 
of  expenses  he  had  paid.  Aberdeen  Harbour 
Commissioners  v.  Adam,  1910,  S.  C.  1009; 
47  S.  L.  E.  874;  1910,  2  S.  L.  T.  75. 

12.  Discussion  —  Constitution  of  Claim 
against  Principal. — In  an  action  founded 
on  a  "  bond  for  the  sum  of  £500  for  the 
fidelity  of  "  the  defender's  son,  held  that  it 
was  not  necessary  first  to  constitute  the 
claim   against  the   son   before   proceeding 
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against  the  cautioner.     Sheldon  &  Ackhofi 
V.  MilUgan,  1907  (0.  H.),  14  S.  L.  T.  703. 

13.  Guarantee  —  Beneficium  ordinis  — 
Cautioner  Sued  along  with  Principal  — 
Competency  —  Arrestments  —  Recal.  —  A. 
and  B.,  by  a  bond  in  English  form,  guaran- 
teed the  due  performance  of  a  contract  by 
a  Scottish  firm.  In  an  action  for  damages 
against  the  firm  for  non-fulfilment,  A.  and 
B.  were  also  sued  as  principals  for  the  full 
sum  in  the  bond,  and  arrestments  were 
used  on  the  dependence.  Held  that  the 
action  against  the  guarantors  fell  to  be 
dismissed  as  premature,  and  the  arrest- 
ments recalled.  Reversed  on  appeal,  1909 
(H.  L.),  S.  C.  53;  47  S.  L.  E.  20;  1909, 
2  S.  L.  T.  313.  Johannesburg  Municipal 
Council  V.  D.  Stewart  &  Coy.,  1909,  S.  C.  860 ; 
46  S.  L.  E.  657 ;  1909,  1  S.  L.  T.  408. 

14.  Guarantee  —  Cash  Credit  —  Whether 
Demand  by  Creditor  on  Condition  of 
Itelief.  —  Held  that  the  principal  debtor 
is  bound  to  relieve  the  cautioner  of  his 
cautionary  obligation,  even  if  no  demand 
has  been  made  against  the  principal  debtor 
by  the  creditor  {Doig  v.  Lamie,  1903,  5  F. 
295,  followed).  Gray  v.  Phillips,  1905  (0.  H.), 

13  S.  L.  T.  145. 

15.  Guarantee  —  Conditional  —  Composi- 
tion Contract — Condition  that  all  Credi- 
tors should  Accede — Creditors  Misled  by 
Cautioners  into  Belief  that  all  Creditors 
liad  Acceded — Personal  Bar. — The  com- 
plainers  agreed  to  be  cautioners  for  com- 
position due  to  creditors.  It  was  part  of 
the  arrangement  that  all  creditors  should 
accede  to  the  composition  contract.  In 
point  of  fact  all  the  creditors  did  not 
accede,  but  the  complainers  sent  the  re- 
spondents bills  signed  by  them  for  the 
amount  due  to  the  respondents,  and  led 
the  respondents  to  believe  that  the  com- 
position contract  was  going  on,  and  that  all 
the  creditors  had  acceded  thereto.  Held  that 
the  complainers  were  liable  on  the  bills. 
Weighton  v.  Cuthhert  &  Son,  1906  (0.  H.), 

14  S.  L.  T.  251. 

16.  Guarantee— Construction— Extent  of 
Obligation  —  Guarantee  of  Pajrment  for 
Goods  Delivered  up  to  a  Certain  Value— 
Whether  Guarantee  of  Whole  or  of  Part 
of  Debt. — Held  that  a  letter  of  guarantee 
in  these  terms,  "  I  do  hereby  undertake  to 
guarantee  to  you  the  due  payment  for  all 
such  goods  as  you  may  from  time  to  time 
sell  and  deliver  to  M.  or  his  order  up  to 
the  value  of  £200,"  fell  to  be  construed  as 
imposing  on  the  guarantor  a  liability  for 
£200  only  of  the  amount  which  the  debtor 


should  owe  the  creditor,  and  not  a  liability 
for  the  whole  amount  of  the  debt  due,  sub- 
ject to  the  limitation  that  he  should  not 
be  called  upon  to  pay  more  than  £200. 
Harmer  &  Coy.  v.  Gihh,  1911,  S.  C.  1341; 
48  S.  L.  E.  1050;  1911,  2  S.  L.  T.  211. 

17.  Guarantee— Construction— Termina- 
tion— Liberation — Intimation  to  Cautioner 
of  Debtor's  Failure'to  Pay— Negligent  Act- 
ings of  Guarantor. — By  the  terms  of  a 
letter  of  guarantee  to  an  insurance  asso- 
ciation defenders  bound  themselves  "for 
mortgagees"  to  pay  all  sums  due  in  respect 
of  the  insurance  of  a  ship.  In  an  action  on 
the  guarantee  by  the  insurance  association 
for  payment  of  certain  calls,  held  (1)  that 
notwithstanding  the  mortgage  in  respect  of 
which  the  guarantee  had  been  given  was 
discharged,  the  obligation  by  defenders 
being  granted  "  for  mortgagees  "  who  were 
not  specified,  remained  in  force  so  long  as 
there  was  any  mortgage  over  the  ship ;  and 
(2)  that  the  defenders  were  not  liberated 
by  the  pursuers'  failure  to  notify  them  of 
the  non-payment  of  calls  when  they  fell 
due.  Britannia  Steamship  Insurance  Associa- 
tion, Ltd.  V.  Duff,  1909,  S.  C.  1261 ;  46 
S.  L.  E.  894;  1909,  2  S.  L.  T.  193. 

18.  Juratory  Caution — Bond  of— Choos- 
ing of  Curators— Act  of  Sederunt,  17th 
July  1904. ^A  curator's  bond  of  caution 
must  be  revised  by  the  Accountant  of  Court. 
Andersons  v.  Andersons,  1908  (0.  H.),  16 
S.  L.  T.  3. 

19.  Suspension  —  Bankruptcy  of  Sus- 
pender and  Cautioners — Attestor  Sisted 
without  Caution— Juratory  Caution. — The 
complainer  in  a  suspension,  and  his  cau- 
tioners, having  become  bankrupt  during 
the  dependence,  and  the  trustee  on  the 
complainer's  estate  having  refused  to  sist 
himself,  held  that  the  attestor  in  the  bond 
of  caution  was  entitled  to  be  sisted  as  a 
party  without  finding  caution.  Addison  v. 
Broiim,  1910  (0.  H.),  1  S.  L.  T.  185. 

CESSIO 

See  Bankruptcy,  voce  Procbdure 
(Cessio). 

CHARITABLE,  ETC.,  TEUSTS 

See  Succession,  voce  Legacy. 
Trust,  voce  Uncertainty. 

Account,  Liability  to,  3. 
Administration,  1-7. 

And  see  Scheme,  infia. 
Alteration  of  Methods,  8-11,  17,  20-23. 
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Bursary,  8,  12-14,  21,  22. 

And  see  Education,  voce  Bursary. 
Church,  1-3,  19. 
Cy  pres,  2,  15,  16. 
Education,  8,  11-14,  20-24;  and  see  voce 

Education. 
Extension,  24. 

Failure  of  Purpose,  3,  10,  11,  17. 
Females,  Inclusion  in  Scheme,  12, 13,  20. 
Lapse,  15-18. 
Missions,  1,  5. 
Mortification,  10. 
"  Natives  of  Dunbar,"  8. 
"  Poor  of  the  Parish  of  K.,"  9. 
Scheme,  6-8,  11,  18-25. 
School,  11,  16,  23. 
School  Board,  23. 

Transference  of  Trust  Funds,  6,  7,  23. 
Trustee,  4,  5,  19. 
University,  12-14,  23. 
"Young  Men  of  Merit,"  13. 

1.  Administration  —  Clurch— Allocation 
of  Trust  Funds  by  Church  Commissioners — 
Effect  of  Allocation — Churches  (Scotland) 
Act,  1905  (5  Edw.  VII.  c.  12),  sec.  1  (3), 
First  Schedule,  Head  4. — Private  trustees 
were  directed  to  expend  the  income  of  the 
residue  of  the  trust  estate  upon  the  "  Home 
Mission"  in  connection  with  the  Free 
Church  of  Scotland  "in  such  way  as  they 
may  think  proper  either  through  the  Church 
or  independently  of  it,"  and  provision  was 
made  for  forfeiture  of  the  bequest  in  certain 
events.  The  Commissioners  under  the 
Churches  Act,  1905,  allocated  to  the  Free 
Church  and  the  Home  Mission  Committee 
thereof  the  whole  rights  and  interests  which 
the  Free  Church  had  in  this  trust  estate, 
and  declared  that  the  allocation  should,  to 
the  extent  of  the  capital  value  thereof,  be 
held  as  to  account  of  a  larger  provision 
made  by  the  Commissioners  for  the  benefit 
of  the  Free  Church.  In  an  action  brought 
by  the  Free  Church  to  have  it  declared 
that  the  trustees  were  bound  to  pay  over 
the  income  of  the  trust  to  them,  held  that 
the  effect  of  the  Churches  Act  and  of  the 
Order  of  the  Commissioners  had  been  to 
alter  the  administrative  powers  of  the 
trustees,  and  declarator  granted  as  craved. 
Free  Church  of  Scotland  v.  M' Knight's  Trs., 
1913,  S.  C.  36;  50  S.  L.  E.  55;  1912, 
2  S.  L.  T.  323. 

2.  Administration— Church— Failure  of 
Object— Dispersal  of  Congregation— Cy  pres 
— Crown — Bona  vacantia. — Certain  herit- 
able property  was  held  by  trustees  "for 
the  congregation  of  the  United  Original 
Seceders  presently  worshipping  in  Adam 


Square  under  the  pastoral  charge  of  the 
Rev.  Archibald  Brown."  The  congregation 
had  seceded  on  a  question  of  doctrine  from 
the  Synod  of  the  United  Original  Secession 
Church.  In  1878  the  congregational  exist- 
ence ceased  and  the  trustees  let  the  pro- 
perty and  accumulated  the  rents.  In  1912 
the  last  surviving  trustee  died  and  his 
testamentary  trustees  brought  a  multiple- 
poinding  for  the  disposal  of  the  property. 
Held  (rev.  Ld.  Cullen,  who  held  that  the 
property  had  become  bona  vacantia  and 
sustained  a  claim  for  the  Crown  of  ultirmis 
hares)  that  failing  the  establishment  of  a 
right  to  the  property  by  any  congregation 
of  the  United  Original  Seceders,  the  trust 
fell  to  be  administered  cy  prh  ;  and  claim 
for  the  Crown  repelled.  Observations  on 
cy  prh  administration.  Anderson's  Trs.  v. 
Scott,  1914  S.  C.  942;  51  S.  L.  E.  824; 
1914,  2  S.  L.  T.  157. 

3.  Administration — Church — Fund  Sub- 
scribed for  Particular  Purpose — Distribu- 
tion— ^  Liability  to  Account  ^  Failure  of 
Purpose. — Pursuers'  Association  was  formed 
in  1877  with  the  object  chiefly  of  raising  a 
"  Bishop's  Fund  "  for  the  purpose  of  getting 
a  Bishop  of  the  Church  of  England  to  come 
to  Scotland  and  perform  certain  duties  in 
connection  with  English  Episcopal  con- 
gregations there.  The  congregation  of  St. 
Peter's,  Montrose,  were  parties  to  the 
original  formation  of  pursuers'  Association, 
and  they  subscribed  £932  to  the  "  Bishop's 
Fund"  between  1879  and  1880.  The 
money  was  invested  in  the  names  of  the 
managers  of  St.  Peter's,  and  for  the  time 
the  pursuers'  Association  waived  its  right 
to  have  the  capital  of  the  sum  subscribed 
paid  over.  As  a  matter  of  fact  the  funds 
remained  in  the  hands  of  the  Montrose 
managers  for  thirty-one  years  before  any 
action  was  taken  against  them.  They  paid 
the  revenue  therefrom  to  the  pursuers' 
Association  until  1885,  when  the  payments 
ceased,  and  they  averred  that  in  1888  the 
purposes  for  which  the  Association  existed 
came  to  an  end.  In  an  action  by  pursuers' 
Association  against  the  managers  of  St. 
Peter's  for  payment  of  the  £932  and 
interest,  the  Lord  Ordinary  (Guthrie)  heli 
(1)  that  the  Association  had  not  been  dis- 
solved ;  (2)  that  its  purposes  had  not  failed ; 
and  (3)  that  defenders  were  bound  to 
account  for  the  capital  sum  subscribed  by 
their  congregation  for  the  "  Bishop's  Fund," 
with  the  income  thereon.  Association  of 
English  Episcopalians  in  Scotland  v.  Lindsay, 
1910  (0.  H.),  1  S.  L.  T.  91.  The  Court, 
on  a  reclaiming  note,   recalled  the  inter- 
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locutor  of  the  Lord  Ordinary  and  assoilzied 
the  defenders.     1910,  2  S.  L.  T.  404. 

4.  Administration— Personal  Liability  of 
Trustees— Breach  of  Trust— Failure  to  get 
Repayment  of  Income  Tax.— Circumstances 
in  which  private  trustees  were  held  not  to 
be  personally  liable  for  failure  to  obtain 
repayment  of  income  tax  paid  in  respect  of 
income  applied  for  religious  purposes.  Free 
Church  of  Scotland  v.  M' Knight's  Trs.,  1914 
(0.  H.),  2  S.  L.  T.  236. 

5.  Administration— Personal  Liability  of 
Trustees— Power  under  Trust  to  Spend 
Income  on  Home  Mission  of  Church— Trust 
Purposes  Superseded  by  Statutory  Alloca- 
tion of  Trust  Funds  by  Church  Commis- 
sioners —  Expenditure  of  Income  after 
Allocation  Order. — Private  trustees  were 
given  certain  discretionary  powers  to  ex- 
pend the  income  of  the  residue  of  a  trust 
estate  upon  the  Home  Mission  in  connec- 
tion with  the  Free  Church  of  Scotland. 
The  Commissioners  under  the  Churches 
Act,  1905,  having  allocated  the  trust  fund 
to  the  Free  Church  and  Home  Mission 
Committee  thereof,  and  the  Free  Church 
having  then  in  an  action  of  declarator 
obtained  a  decree  that  the  trustees  were 
bound  to  pay  over  the  income  of  the  trust 
to  them,  it  was  held  that  the  trustees  were 
not  personally  liable  to  refund  income  of 
the  trust  estate  expended  by  them  outwith 
the  trust  purposes  as  modified  by  the 
allocation  orders  made  by  the  Church  Com- 
missioners either  before  or  after  the  date 
of  said  orders.  Free  Church  of  Scotland  v. 
M'KnigMs  Trs.,  1914  (0.  H.),  2  S.  L.  T.  236. 

6.  Administration  —  Scheme  —  Applica- 
tion for  Authority  to  Transfer  Trust  Funds 
to  Ex  officio  Trustees. — Private  trustees 
who  were  directed  to  administer  two  be- 
quests of  £1000  and  £2000  for  purposes 
connected  with  the  Free  Church  of  Scotland 
petitioned  the  Court  to  approve  of  two 
schemes  for  the  administration  of  the  funds. 
Under  one  scheme  the  £1000  (which  was 
for  bursaries)  was  to  be  transferred  to  the 
financial  board  of  a  college  of  the  Church, 
and  under  the  other  the  £2000  (which  was 
for  supplementing  the  incomes  of  the  poorer 
ministers)  was  to  be  transferred  to  the 
General  Trustees  of  the  Church.  The 
Court  (after  a  remit)  approved  of  amended 
schemes  in  which  the  trust  purposes  were 
declared  and  by  which  the  funds  in  both 
cases  were  transferred  to  a  permanent  body, 
namely,  the  General  Trustees  of  the  Church 
(M'Lean  v.  Alloa  School  Board,  1898,  1  F. 


iS,  distinguished).  M'Chvuther's  Trs.,  1911, 
S.  C.  315;  48  S.  L.  R.  220;  1910,  2 
S.  L.  T.  257. 

7.  Administration  —  Scheme  —  Applica- 
tion for  Authority  to  Transfer  Trust  Funds 
to  a  Charitable  Association.— Circumstances 
in  which  [the  ex  officio  directors  of  a  bene- 
volent society  for  the  benefit  of  domestic 
servants  in  Aberdeen  were  autlwrised  to 
denude  and  to  transfer  the  trust  funds  to 
a  local  association  for  improving  the  con- 
dition of  the  poor.  Maitland,  &c.,  Petrs. 
(Aberdeen  Servants'  Benevolent  Fund),  1914, 
S.  C.  8  ;  51  S.  L.  R.  1;  1913,  2  S.  L.'  T.  250. 

8.  Bursary— Alteration  of  Scheme— Ex- 
tension— Nobile  ofacium.— A  testator  left 
a  sum  of  money  to  trustees  to  found  a 
bursary  for  young  men,  being  natives  of 
Dunbar,  attending  college  with  a  view  to 
becoming  ministers  of  the  Church  of  Scot- 
land or  missionaries.  Ttie  trustees,  on  the 
narrative  that  although  full  publicity  had 
been  given  to  the  bursary  for  a  number  of 
years  no  application  for  it  had  ever  been 
received,  petitioned  the  Court  for  approval 
of  a  scheme  under  which  the  bursary  might, 
failing  candidates  born  in  Dunbar,  be  con- 
ferred on  applicants  born  within  the  Pres- 
bytery of  Dunbar,  who  should  in  other 
respects  fulfil  the  conditions  of  the  bequest, 
and,  failing  such  applicants,  to  any  applicant 
of  whom  they  might  approve,  without  con- 
dition as  to  nativity  so  long  as  he  was 
otherwise  qualified.  The  Court  granted 
the  petition.  Borland  and  Others  (Kirk- 
Session  of  Dunbar),  Petrs.,  1908,  S.  C.  852 ; 
45S.  L.  R.  689;  16  S.  L.  T.  102. 

9.  Charitable  Bequest  —  Construction— 
"Poor  of  the  Parish."— In  construing  a 
bequest  for  the  benefit  of  "  the  poor  of  the 
parish  of  K.,"  held  that  persons  not  receiving 
parochial  relief  were  included.  Kinloss 
Parish  Council  v.  Morgan,  1908,  S.  C.  192; 
45  S.  L.  R.  181 ;  15  S.  L.  T.  601. 

10.  Charity— Mortification— Nobile  offi- 
cium— Failure  of  Purpose— Extension  of 
Powers. — In  1774  and  1786  a  testator 
mortified  the  residue  of  his  estate  for 
certain  charitable  purposes.  In  1908  the 
trustees  petitioned  the  Court  for  extension 
of  their  powers  of  a  similar  nature,  ex- 
plaining that  it  was  no  longer  possible 
to  expend  the  whole  of  their  income.  The 
Court  granted  the  power  asked.  Paul 
{Guardians  of  Thomson's  Mortification),  Petr., 
1908,  S.  C.  1078;  45  S.  L.  E.  899;  16 
S.  L.  T.  350. 
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11.  Education  —  Bequest  to  School  to 
Maintain  System  of  Education — Discon- 
tinuance of  System — Destination  Over  to 
Heirs — Alteration  of  Scheme — Educational 
Endowments  (Scotland)  Act,  1882— Scheme 
Providing  Funds  to  be  Held  by  School 
Board.— Effect  of  Scheme  on  Original  Trust. 
— A  truster  disponed  certain  heritable 
subjects  to  trustees  in  trust  for  the  per- 
petuation of  a  particular  system  of  educa- 
tion in  an  infant  school,  and  on  the 
discontinuance  of  the  system  for  the  use 
and  behoof  of  A.  B.  and  of  his  heirs  and 
successors  whomsoever.  The  system  having 
been  discontinued,  a  clause  was,  by  arrange- 
ment with  the  trustees  and  the  School 
Board,  inserted  in  a  scheme  dealing  with 
another  educational  endowment  framed 
under  the  Educational  Endowments  (Scot- 
land) Act,  1882,  duly  approved  by  an 
Order  in  Council  under  which  the  subjects 
were  vested  in  the  School  Board.  In  an 
action  at  the  instance  of  an  heir  of  A.  B. 
for  declarator  that  the  primary  trust 
purpose  has  now  come  to  an  end,  that  the 
destination  over  of  the  subjects  in  favour 
of  A.  B.'s  heirs  had  not  been  evacuated  by 
the  clause,  and  that  the  subjects  now 
belonged  to  him,  the  Court  granted  decree, 
holding  that  the  clause  did  not  constitute 
a  scheme  under  the  Act,  but  was  a  mere 
conveyancing  expedient  to  avoid  the 
necessity  of  a  separate  deed,  and  had  the 
effect  of  vesting  the  School  Board  in  the 
subjects  to  the  same  extent  and  effect  as 
they  were  vested  in  the  special  body  of 
trustees  under  the  original  trust.  Morrison 
V.  School  Board  of  St.  Andrews,  1914  (0.  H.), 
1  S.  L.  T.  31.  Affirmed  51  S.  L.  E.  216: 
1914,  1  S.  L.  T.  69. 

12.  Educational— Bursary— Female  Stu- 
dents.—A  bursary  fund  was  created  in  1880 
for  the  benefit  of  students  at  A.  At  that 
date  there  were  only  men-students,  but  in 
1889  women  were  admitted.  Held  that 
they  were  within  the  scope  of  the  gift. 
Blythe  Scholarship  Fund  Trs.  v.  St.  Andrews 
University,  1905,  7  F.  855;  42  S.  L.  R. 
652;  13  S.  L.  T.  193. 

13.  Educational  —  Bursary  for  "Young 
Man  of  Merit "  to  Secure  University  Edu- 
cation—Extension to  Women.— A  testator 
who  died  in  1895,  by  his  will,  executed  in 
1893,  directed  his  trustees  to  apply  the 
free  proceeds  of  a  certain  sum  as  a  bursary 
"for  one  young  man  of  merit,  being  a 
native  of  the  parishes  of  C.  or  T.,  and  to 
be  tenable  for  three  years,"  to  enable  the 
holder  to  attend  the  arts  classes  in  any  of 


the  Scottish  Universities  with  a  view  to 
taking  his  degree.  In  1910  the  trustees 
presented  a  petition  to  the  Court  craving 
power  to  extend  the  benefits  of  the  fund 
to  women.  They  averred  that  since  the 
testator's  death  only  three  young  men  had 
been  found  eligible.  The  Court,  after  a 
remit,  dismissed  the  petition,  holding  that, 
in  the  circumstances,  the  extension  craved 
was  not  justified.  Marjoribanks,  Petr.,  1911, 
S.  C.  9;  48  S.  L.  E.  13 ;  1910,  2  S.  L.  T. 
200. 

14.  Educational  —  Bursary  —  Objects  of 
Gift— Students  of  "  St.  Andrews  "-Affilia- 
tion of  Dundee  College. — Held  that  the 
affiliation  of  Dundee  College  to  St.  Andrews 
University  did  not  warrant  trustees  in 
throwing  open  to  the  competition  of  Dundee 
students  bursaries  dedicated  at  an  earlier 
date  to  students  "in  the  colleges  of  St. 
Andrews."  Blythe  Scholarship  Fund  Trs.  v. 
St.  Andrews  University,  1905,  7  F.  855; 
42  S.  L.  E.  652;  13S.  L.  T.  193. 

15.  Lapse — Cy  prfes — Condition — Lapse  of 
Bequest. — The  Court  declined  to  apply  the 
principle  of  cy  p-is  where  a  testator  had 
made  his  bequest  subject  to  very  precise 
conditions  which  afterwards  became  in- 
capable of  performance.  The  legacy  lapsed 
into  residue.  Marquess  of  Bute's  Trs.  v. 
Marquess  of  Bide,  1904,  7  F.  49;  42 
S.  L.  E.  66;  12  S.  L.  T.  418. 

16.  Lapse— Failure  of  Object— Beetuest 
for  Industrial  School — Cy  pr^s. — A  testator 
directed  that  on  the  expiry  of  a  liferent  the 
residue  of  his  estate  should  be  applied  by 
his  trustees  in  "founding,  erecting,  and 
endowing  in  Paisley  an  Industrial  School 
for  Females."  The  bequest,  owing  to 
supervening  legislation,  having  become 
impracticable,  the  trustees  proposed  to 
retain  the  residue  and  administer  it  under 
a  cy  prhs  scheme.  Held  that  the  doctrine 
of  cy  prhs  was  inapplicable,  as  there  was  no 
indication  that  the  testator  intended  to 
favour  charity  independently  of  the  par- 
ticular modus  specified  by  him ;  and  accord- 
ingly that  the  bequest  had  failed.  Bwgess's 
Trs.  V.  Crawfm-d,  1912,  S.  C.  387;  49 
S.  L.  E.  294;  1912,  1  S.  L.  T.  153. 

17.  Lapse— Failure  of  Furpose— Altera- 
tion of  Methods. — A  legacy  to  a  charitable 
society  does  not  lapse  when  the  institution 
changes  its  methods  of  attaining  the  old 
object.  Play  fair  v.  Kelso  Ragged  Industrial 
School,  1905,  7  F.  751;  42  S.  L.  R.  593; 
13  S.  L.  T.  105. 
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18.  Scheme — Lapse — Judicial   Factor. — 

Forbes  v.  Dalziel,  1877,  5  R.  328  ;  15  S.  L.  E. 
183.  {Note. — The  reference  to  this  case  in 
Scots  Digest,  2nd  Series,  Col.  312,  No.  39, 
ought  to  be  as  supra.) 

19.  Scheme  —  Church  —  Trustee  —  Ex- 
officio  Trustee  —  Change  of  Office.— U.P. 
ministers  were  appointed  ex-officio  trustees 
to  administer  a  charitable  trust.  On  the 
amalgamation  of  the  U.P.  and  the  Free 
Churches  into  the  U.F.  Church,  held  that 
the  corresponding  ministers  of  the  U.F. 
became  the  trustees.  Mailler's  Trs.  v. 
Allan,  1904,  7  F.  326;  42  S.  L.  E.  261; 
12  S.  L.  T.  595. 

20.  Scheme — Educational — Alteration — 
Admission  of  Girls  to  Scheme.— The  Court 
refused  to  alter  a  scheme  which  had  been 
prepared  by  the  Commissioners  under  the 
Educational  Endowments  Act,  1882,  for  the 
benefit  of  poor  boys  so  as  to  bring  within 
its  scope  poor  girls.  Arbroath  Educational 
Trust,  Fetrs.,  1909,  S.  C.  11 ;  46  S.  L.  E.  5 ; 
16  S.  L.  T.  397. 

21.  Scheme  — Education  — Alteration  of 
Purposes — Bursary.— The  Court  refused  to 
sanction  the  extension  of  a  charitable  trust 
in  favour  of  persons  born  in  Perth  and  Kin- 
ross so  as  to  include  persons  born  elsewhere 
in  the  event  of  persons  born  in  Perth  and 
Kinross  failing  to  qualify.  Mailler's  Trs.  v. 
Allari,  1904,  7  F.  326 ;  42  S.  L.  E.  261 ; 
12  S.  L.  T.  595. 

22.  Scheme— Educational— Alteration- 
Bursary — Specific  Directions — Change  of 
Circumstances. — A  lady  bequeathed  a  fund 
for  the  creation  of  bursaries  to  be  held 
under  specified  conditions  at  Glasgow  Uni- 
versity. The  University  regulations  were 
changed  so  that  the  conditions  were  no 
longer  applicable.  The  Court  authorised 
a  revisal  of  the  scheme  of  the  bequest  so  as 
to  meet  the  altered  conditions,  at  the  same 
time  giving  the  trustee  powers  to  adapt  the 
scheme  to  meet  the  University  regulations 
from  time  to  time,  but  safeguarding  the 
intention  of  the  testator.  Stewarts  Trs., 
Fetrs.,  1909,  S.  C.  144;  46  S.  L.  E.  129; 
16  S.  L.  T.  629. 

23.  Scheme— Educational— Alteration- 
Sale  of  School  to  School  Board— Transfer  of 
Funds  to  School  Board  for  Providing  Bur- 
saries—Educational Endowments  (Scot- 
land) Act,  1882(45  &  46  Vict.  c.  59),  sees.  20 
and  33.— Trustees,  finding  it  impossible  to 
carry  on  an  endowed  school  under  a  scheme 


which  had  been  settled  under  the  Educa- 
tional Endowments  Act,  1882,  presented  a 
petition  to  the  Court,  with  the  consent  of 
the  Education  Department,  for  authority  to 
sell  the  school  to  the  School  Board  of  the 
parish  and  to  transfer  the  trust  funds  to  it 
to  be  held  and  applied  in  providing  bursaries 
under  certain  conditions,  and  to  alter  and 
settle  the  scheme  accordingly.  The  Court, 
Iwlding  that  the  School  Board  had  power  to 
accept  and  administer  the  trust  funds  under 
sec.  47  of  the  Education  Act,  1872,  approved 
the  scheme  and  granted  the  authority  craved. 
Governors  of  Lady  Burnett  of  Lexjs'  School, 
1911,  S.  C.  777;  48  S.  L.  E.  666;  1911, 
1  S.  L.  T.  352. 

24.  Scheme  —  Education  —  Extension  — 
Alteration  —  Religion  —  Technical  Educa- 
tion.—Gateside  School  having  been  shut  up 
under  the  authority  of  the  Court,  their 
Lordships  approved  of  a  scheme  which 
devoted  to  technical  education  funds  origin- 
ally dedicated  to  the  reading  of  the  Bible 
in  the  school.  Sutherland,  1905,  7  F.  634; 
42  S.  L.  E.  561 ;  13  S.  L.  T.  56. 

25.  Scheme  —  Trustees  —  Meeting  — 
Quorum  —  Voting  —  Casting  Vote. — The 
Court  refused  to  sanction  a  scheme  in  so 
far  as  it  proposed  to  make  two  trustees 
a  quorum,  the  chairman  having  a  casting 
vote ;  and  substituted  a  provision  making  a 
majority  of  the  trustees  present  at  a  meet- 
ing a  quorum.  Mailler's  Trs.  v.  Allan, 
1904,  7  F.  326 ;  42  S.  L.  E.  261 ;  12  S.  L.  T. 
595. 

CHARGE 

See  (1)  Abuse  of  Process. 
(2)  Diligence. 

CHARGING  ORDER 

See  Expenses. 


CHARTER-PARTY 

See  Carriage  by  Sea. 


CHEQUE 

See  (1)  Arrestment;  (2)  Bank;  (3)  Bank- 
ruptcy, voce  Illegal  Preference  ; 
(4)  Bills  of  Exchange. 

Endorsement  of,  as  Proof  of  Loan,  see 
Loan,  voce  Proof. 

Invalid,  see  Loan,  voce  Money-Lender. 

Villous  Intromission  with,  see  Succes- 
sion, voce  Passive  Title. 
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CHILD 

See  (1)  Negligence;  (2)  Parent  and 
Child. 


CHILDREN  ACT,  1908  (8  Edw.  VII.  c.  67) 

Sec.  7.  Contravention  of,  see  Justici- 
ary, voce  Statutory  Defence. 

See.  15.  Offence  under,  Eblevancy  of 
Complaint,  see  Justiciary,  voce 
Complaint  (Relevancy). 

See.  58.  Order  under,  see  Justiciary, 
voce  Procedure  (New  Pro- 
ceeding). 

Sec.  98  (1).  Citation  under,  see  Justici- 
ary, voce  Procedure  (Cita- 
tion). 

Sec.  120  (1),  (5).  Contravention  of,  see 
Justiciary,  voce  Statutory 
Offence. 

Title  of  Parish  Council  to  Prosecute 
UNDER  Part  I.,  see  Justiciary,  voce 
Prosecutor. 

CHURCH 

See  (1)  Charitable,  &c.,  Trusts. 

(2)  Succession,  voce  Legacy. 

(3)  Trust,  voce  Uncertainty. 

Access  to  Manse  and  Glebe,  9. 

Augmentation,  17,  18. 

Authority  to  Feu  Glebe,  4,  5. 

Citation  of,  see  Process,  voce  Citation. 

Congregation,  2. 

Constitution,  Change  of,  2. 

Deacons'  Court,  1. 

Dissenting  Church,  2,  3. 

"Family  Pew,"  13,  14. 

Free  Church,  3. 

Glebe,  4-9,  15. 

Heritors,  5,  9-11,  13. 

Manse,  9,  12. 

Minister,  4,  5-7,  19. 

Ministers'  Assistants,  are  they  "Em- 
ployed Persons  "  1  see  National 
Health  Insurance. 

Parish,  7. 

Presbytery,  5,  8. 

Sittings,  13,  14. 

Stipend,  17,  18. 

Teinds,  15-22. 

Locality,  15,  16. 
Surrender,  19. 
Valuation,  19-22. 

Titular,  16. 

Trustees,  Power  to  Sell  Church,  see 
Trust,  voce  Trustees  (Powers). 

Ultra  vires.  Constitution,  2. 

United  Free  Church,  3. 


1.  Deacons'  Court  —  Personal  Liability 
of  Member  —  Bank  Overdraft.— Where  a 
Deacons'  Court  of  a  church  authorised  the 
congregational  treasurer  to  overdraw  the 
bank  account  to  the  extent  of  £300,  and 
the  bank  account  of  the  church  contained 
no  mention  of  the  Deacons'  Court,  an  action 
at  the  instance  of  the  bank  to  hold  person- 
ally liable  a  member  of  the  Deacons'  Court, 
who  was  present  at  the  meeting  when  the 
overdraft  was  authorised,  was  dismissed  as 
irrelevant,  there  being  no  averments  that 
he  approved  of  the  overdraft  and  that  the 
bank  relied  on  his  credit.  Banh  of  Scotland 
V.  Pursell,  1914  (0.  H.),  1  S.  L.  T.  48. 

2.  Dissenting  Church — Change  of  Consti- 
tution —  Abandonment  of  Fundamental 
Principles — Rights  of  Minority — Property. 

— The  majority  of  the  congregation  of  a 
church  resolved  upon  a  change  in  its  con- 
stitution. In  a  question  between  the 
majority  and  minority  as  to  who  had  right 
to  the  property  and  funds  of  the  church, 
held  by  Lord  Cullen  (Ordinary)  that  the  new 
constitution  adopted  by  the  majority  in- 
volved a  fundamental  departure  from  the 
original  constitution  of  the  church  and  was 
ultra  vires.  Ness  v.  Miller,  1912  (0.  H.), 
2  S.  L.  T.  263. 

3.  Dissenting  Church  —  Free  Church  — 
Property — Title. — On  the  House  of  Lords 
decision  in  the  Free  Church  case  (7  F. 
(H.  L.)  1),  held  that  the  Free  Church  were 
entitled  to  interim  interdict  against  inter- 
ference by  United  Free  congregations  with 
churches  held  by  trustees  on  titles  similar 
to  that  adjudicated  on  by  the  Lords.  Free 
Church  Assembly  v.  Johnston,  1905,  7  F.  517; 
42  S.  L.  E.  390;  12  S.  L.  T.  768. 

4.  Glebe— Authority  to  Feu— Construc- 
tion of  Decree  and  Feu-Charter  following 
thereon— Dwelling-house  or  Villa.— -HeW 
that  in  virtue  of  a  decree  of  the  Teind 
Court  and  of  a  form  of  feu-charter  thereby 
approved,  which  authorised  the  erection  of 
"a  dwelling-house  or  villa"  on  each  feu, 
the  minister  of  the  parish  was  entitled  to 
feu  part  of  the  glebe  for  the  erection  of 
small  dwelling-houses  consisting  of  one  or 
two  rooms  and  kitchen,  &c.,  and  being  of 
two  storeys,  and  having  access  to  the  upper 
storey  by  outside  stairs  at  the  back  of  the 
building.  Minister  of  Prestonpans  v.  The 
Heritors,  1905  (0.  H),  13  S.  L.  T,  463, 

5.  Glebe— Authority  to  Feu— Restrictive 
Conditions— Glebe  Lands  (Scotland)  Act, 
1866  (29  &  30  Vict.  c.  71),  sees.  5  and  8.— 
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In  an  application  by  a  minister  for  author- 
ity to  feu  part  of  his  glebe,  one  of  the 
heritors  moved  the  Court  to  insert  in  the 
feu-charter  a  prohibition  against  the  sale  of 
«xcisable  liquors  and  ice-cream  on  the  por- 
tion of  the  glebe  proposed  to  be  feued. 
The  Court,  holding  that  it  was  within  their 
power  to  allow  restrictive  conditions  to  be 
inserted  in  a  feu-charter,  cov  tinned  the  ap- 
plication in  order  to  give  the  presbytery 
and  the  heritors  as  a  whole  an  opportunity 
of  concurring  in  the  motion.  Minister  of 
Carriden  v.  Heritors,  1910,  S.  C.  1131  ;  47 
S.  L.  R  777. 

6.  Glebe— Authority  to  Sell  Minerals.— 
A  proposed  sale  of  minerals  in  glebe  lands 
authorised  by  the  Court,  the  price  when 
obtained  to  be  invested  for  behoof  of  the 
minister  and  his  successors  in  the  benefice. 
Tranent  Minister  v.  Heritors,  1909,  S.  C 
1242  ;  46  S.  L.  E.  863 ;  1909,  2  S.  L.  T.  88. 

7.  Glebe— Burghal  Parish— Koyal  Burgh 
—Landward  District.— ^eZ(^  that  a  parish 
in  dispute  was  not  a  burghal  but  a  burghal 
landward  parish,  and  consequently  that  the 
minister  was  entitled  to  a  glebe.  Alpine  v. 
Heritors  of  Dumbarton,  1907  (0.  H.),  45 
S.  L.  E.  63;  15  S.  L.  T.  489. 

8.  Glebe  —  Designation  —  Excambion.  — 

When  a  glebe,  duly  designed,  is  excambed, 
the  title  to  the  excambed  ground  flows  from 
the  excamber.  The  decree  of  the  presby- 
tery merely  gives  a  necessary  sanction  to 
the  transaction.  Cadell  v.  Allan,  1905,  7  F. 
606;  42  S.  L.  E.  514;  13  S.  L.  T.  10. 

9.  Glebe  — Manse  — Access  — Obligation 
of  Heritors  to  Maintain  Access  to  Manse 
and  Glebe. — Held,  by  the  Lord  Ordinary  on 
Teinds  (Ormidale),  that  the  heritors  of  a 
parish  were  bound  to  provide  and  maintain 
an  access  road  to  the  manse  and  glebe, 
suiHcient  for  the  minister's  use,  including 
the  use  of  a  horse  and  trap,  the  width  in 
the  circumstances  being  fixed  at  10  feet. 
Observations  as  to  whether  the  obligation 
would  exist  with  regard  to  an  access  road 
to  the  glebe  only.  Macphail  v.  Heritors  of 
Kilbrandon,  &c.,  1914  (0.  H.),  S.  C.  1015; 
51  S.  L.  E.  256;  1914,  1  S.  L.  T.  125. 

10.  ' '  Heritor  " —  Assessment  — Wayleave 
for  Pipes. — Strathblane  Heritors  v.  Glasgow 
Corporation  (Scots  Digest,  2nd  Series,  No. 
46,  Col.  329).  Affirmed  1899  (H.  L.),  2  F. 
25 ;  37  S.  L.  E.  620. 


11.  Heritors— Title  to  Sue—"  The  Heri- 
tors "  and  "  A.  B.,  Clerk  to  and  as  Repre- 
senting said  Heritors." — A  note  of  suspen- 
sion and  interdict  was  brought  by  "the 
heritors  of  a  parish  and  John  Wright,  clerk 
to  and  as  representing  said  heritors."  Held 
that  the  instance  was  good.  Heritors  of 
Bathgate  v.  Bussell,  1908  (0.  H.),  16  S.  L.  T. 
210,  646. 

12.  Manse— Transportation  of  Manse- 
Sale  of  Old  Site— Presumption  that  Manse 
Built  on  Manse  Ground  and  not  on  Glebe. 
— A  petition  for  transportation  of  a  manse 
to  a  new  site  and  for  authority  to  sell  the 
old  site  was  opposed  by  the  minister,  who 
maintained  that  the  site  of  the  old  manse 
formed  part  of  the  glebe  lands  and  could 
not  be  sold.  Held  that,  in  the  absence  of 
evidence  to  the  contrary,  it  must  be  pre- 
sumed that  the  ground  on  which  the  manse 
stood  was  dedicated  as  manse  ground,  and 
petition  granted.  Heritms  of  Butherglen, 
1913,  S.  C.  671;  50  S.  L.  E.  582;  1913, 
IS.  L.  T.  271. 

13.  Sittings  —  Allocation  —  Heritor  — 
Family  Pew.— A  right  to  a  family  pew  in 
a  parish  church,  created  by  allocation, 
remains  with  the  lands,  so  long  as  the 
major  portion  of  the  lands  remains  with 
the  original  proprietor  and  his  successors, 
until  another  allocation  is  made,  and  is  not 
lost  because  the  family  do  not  occupy  the 
pew.  Observed  (by  the  Lord  President): 
"  Where  there  has  been  legal  allocation  the 
heritor's  right  to  his  family  pew  is  exclu- 
sive ...  as  to  the  right  to  sittings  in  it, 
and  the  right  to  furnish  it,  and  to  exclude 
all  others,  at  least  until  the  bell  for  service 
has  ceased  to  toll."  Paterson  v.  Brovm, 
1913,  S.  C.  292;  50  S.  L.  E.  252;  1912, 
2  S.  L.  T.  451. 

14.  Sittings  — Assignment  of  Sittings — 
Fioot.~Opinion  (per  the  Lord  President) 
that  an  assignment  of  sittings  in  a  family 
pew  can  only  be  established  by  writing. 
Paterson  y.  Brovm,  1913,  S.  C.  292  ■  50 
S.  L.  E.  252;  1912,  2  S.  L.  T.  451. 

15.  Teinds— Locality— Glebe— Excambion 
—Excambed  Land  to  be  Free  of  Teind— 
Contract  —  Construction.  —  Held  that  a 
clause  in  a  deed  of  excambion  of  a  glebe 
which  bound  the  disponee  of  the  excambed 
land  to  free  the  new  glebe  of  liability  for 
teinds,  merely  gave  the  minister  a  right  of 
the  relief,  leaving  his  new  glebe  liable  in 
teind.  Baird  v.  Earl  of  Wemyss,  1906  8  F 
669;  43S.  L.  E,  614;   14  S.  L.  T.  2. 
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16.  Teinds  — Locality  — Titular  — Third 
Party. ^A  third  party  without  interest  has 
no  title  to  object,  in  a  locality,  that  all  the 
titulars  are  not  being  recognised.  Baird  v. 
Harl  of  Wemyss,  1906,  8  F.  669 ;  43  S.  L.  R. 
614;  14S.  L.  T.  2. 

17.  Teinds  —  Stipend  —  Augmentation.— 
CircumtaTices  in  which,  all  the  heritors  con- 
senting, the  Court  granted  an  augmentation 
of  stipend  of  seven  chalders.  Minister  of 
Dalserf  v.  The  Heritors,  1908,  S.  C.  1123 ; 

45  S.  L.  E.  949;  16  S.  L.  T.  262. 

18.  Teinds  —  Stipend  —  Augmentation  — 
Exhaustion  of  Free  Teind.— Augmentation 
granted  which  exhausted  free  teinds.  May- 
hole  Minister  v.  Heritors,  1909,  S.  C.  247 ; 

46  S.  L.  R.  293;  16  S.  L.  T.  645. 

19.  Teinds  —  Surrender  —  Objection  to 
Validity  of  Decreet  of  Valuation  of  Teinds 
— Prescription. — In  a  minute  of  conde- 
scendence and  surrender  of  teinds,  the 
condescenders  relied  on  a  decreet  of  valua- 
tion dated  1805.  The  minister  submitted 
that  the  teinds  were  unvalued,  and  ques- 
tioned the  validity  of  the  1805  valuation. 
The  Lord  Ordinary  repelled  the  objections 
and  sustained  the  surrender.  Sliairp  and 
Another  (Irvine's  Trs.)  v.  Ewan,  1909, 
2  S.  L.  T.  287. 

20.  Teinds — Valuation  by  Sub-Commis- 
sioners— Action  of  Approbation  by  Pro- 
prietor of  Part  of  Lands  Valued. — Elgin 
Guildry  Fund  Society  v.  Macpherson,  1906, 
8  F.  550;  43  S.  L.  R.  399;  13  S.  L.  T. 
860. 

21.  Teinds  —  Valuation  of  Sub-Commis- 
sioners—Absence of  Titular— Dereliction 
of  Sub- Valuation.  —  Baird  v.  Earl  of 
Wemyss,  1906,  8  F.  669;  43  S.  L.  R. 
614;  14  S.  L.  T.  2. 

22.  Teinds  —  Valuation  —  Parks  and 
Policies.— Teinds  of  park  lands  attached 
to  a  mansion  valued  at  one-fifth  the  rent 
they  would  get  in  their  then  condition. 
Baird  v.  Earl  of  Wemyss,  1906,  8  F.  669; 
43  S.  L.  R.  614;  14  S.  L.  T.  2. 


CITATION 

See  Process. 

CLERK  OF  THE  PEACE 

See  Local  Government. 


CLUB 

Diligence  against  Member  and  Offi- 
cial, see  Diligence,  voce  Charge. 

Liability  of  Members  foe  Expenses 
IN  Action  Against,  see  Expenses, 
voce  Several  Defenders. 

Suspension  of  Sheriff  Court  Decree 
Brought  by  Member,  see  Review, 
voce  Suspension. 

1.  Council — Resolution  of— Ultra  vires- 
Reduction. — A  member  of  a  club  was  sus- 
pended by  the  council.  The  general  meet- 
ing had  remitted  to  the  council,  and  had 
asked  the  member  to  attend  the  council 
meeting  in  his  own  interests,  which  he  did. 
Held  that  the  suspension  was  not  ultra, 
vires.  Anderson  v.  Manson  and  Othms, 
1908  (0.  H.),  16  S.  L.  T.  281. 

2.  Member— Liability — Goods  Purchased 
by  Club-Master.  —  In  a  social  club  the 
members  of  committee  who  pass  the 
accounts  are  jointly  and  severally  liable 
for  accounts  for  goods  supplied  on  the 
order  of  the  club-master.  Thomson  & 
Gillespie  v.  Victoria  Eighty  Club,  1905 
(0.  H.),  43  S.  L.  E.  628;  13  S.  L.  T. 
399. 

3.  Member— Resolution  of  Council  Sus- 
pending— Reduction— Chairman  of  Coun- 
cil —  Adverse  Interest  —  Trade  Rival  — 
Disqualification.  —  The  chairman  of  the 
council  of  a  club  which  suspended  a  mem- 
ber was  the  informant  by  letter  upon  which 
the  inquiry  was  instituted  which  resulted 
in  suspension.  He  was  also  in  the  same 
trade,  viz.  breeding  and  selling  Shetland 
ponies,  and  the  club  was  the  Shetland 
Pony  Stud  Book  Society.  In  a  reduction 
of  the  suspension,  Jield  that  the  chairman's 
presence  at  the  meeting  did  not  vitiate 
the  proceedings.  Anderson  v.  Manson  and 
Others,  1908  (0.  H.),  16  S.  L.  T.  281. 

4.  Member— Suspension— Irregularity.— 

See  Anderson  v.  Manson  and  Others,  1909, 
S.  C.  838 ;  46  S.  L.  R.  419  ;  1909,  1  S.  L.  T. 

214. 

CODICIL 

See  Succession. 

See  also  Faculties  and  Powers,  voce 
Exercise  (Validity). 


COLLATION 

See  (1)  Parent  and  Child,  voce  Legitim. 
(2)  Succession. 
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COLLUSION 

See  Husband  and  Wife,  voce  Divorce. 

COMMISSARY  COURT 

EuLES  NOT  Binding  in  Court  of  Ses- 
sion, see  Husband  and  Wife,  voce 
Divorce  (Degree). 

COMMISSION 

Agent's,  see  Agency  (II.),  voce  Commission. 
Mortgagee's,  on  Sale  of  Ship,  see  Eight 

IN  Security,  voce  Moveable. 
Trustee  in  Bankruptcy's,  see  Bankrupt, 

voce  Trustee. 
Unlawful,  see  Contract,  voce  Subject- 

Matter. 


COMMISSION  TO  EXAMINE 
WITNESS 

See  Evidence,  voce  Commission. 


COMMISSIONERS  CLAUSES  ACT,  1847 

See.  60,  see  Public  Authorities  Pro- 
tection. 


COMMIXTIO 

See  Carriage  by  Sea,  voce  Bill  of 
Lading. 


COMMON  GOOD 

See  Burgh,  voce  Property. 

COMMON  INTEREST 

See  Property. 

COMMON  STAIR 

See  (1)  Burgh. 

(2)  Negligence,  voce  Property. 

(3)  Landlord     and    Tenant,    voce 

Landlord. 

COMPANY 

Arrangement,  1-4. 

Articles,  5. 

Assignation  of  Debenture,  6,  32,  51. 


Assignation  of  Uncalled  Capital,  21- 

23,  32. 
Books,  7-10. 
Calls,  11,  33,  75. 
Capital,  12-23,  32. 
Caution,  93-95;  and  see  Expenses,  voce 

Caution. 
Claims,  6,  42,  43,  49,  52,  85,  86,  88,  89. 
Committee  of  Inspection,  87. 

Compromise,  24-28,  75. 
Contract  by  Company,  50,  60,  61. 
Contract  to  take  Shares,  115, 116, 118, 

119. 
Contract  with  Shareholder,  112. 
contributories,  29-31,  75. 
Debenture,  32. 
Debenture  Holders,  1-3. 
Director,  33-40,  98,  111. 
Expenses,  40,  49,  53-59,  69,  99 ;  and  see 

voce  Expenses. 
Foreign  Company,  41. 
Insurance  Company,  60,  61. 
Joint  Liquidator,  92,  96. 
Jurisdiction,  63  ;  and  see  Jurisdiction, 

voce  Eeconvention. 
Law-Agent,  62,  66-68,  76. 
Lien,  8,  9,  54,  66,  122 ;  see  also  Eeten- 

TION. 

Liquidation,  42-91. 

Liquidator,  24-28,  31,  50,  70,  76,  92-106 ; 
see  also  Jurisdiction,  voce  Arrest- 
ment TO  Found. 

Meeting,  2,  3,  17,  18,  107. 

Memorandum,  12,  108-110. 

Powers,  111,  112;  see  also  voce  Liquida- 
tor, supra. 

Preferences,  21-23,  32,  42,  52,  69,  82,  84; 
see  also  voce  Shares,  infra. 

Procedure,  4,  7-10,  16-20,  44-48,  57-59, 
64-67,  70-75,  83,  85-91,  101,  111. 

Proceedings  by  or  against  Company, 
70-75,  111. 

Prospectus,  29,  116. 

Banking,  49,  60,  61,  82 ;  and  see  voce 
Shares,  ivfra. 

Eeconstruction,  83. 

Eeduction  of  Capital,  12-18. 

Eegister,  30,  113. 

Eeorganisation  op  Capital,  19,  20. 

Securities  over  Assets,  15,  22,  23,  32. 

Shareholder,  114;  see  also  voce  Shares, 
infra. 

Shares,  115-124. 

Arrestment  of,  see  Jurisdiction, 

voce  Arrestment  to  Found. 
Held   by   Curator,   see   Judicial 
Factor,  voce  Curator  Bonis. 

Special  Eesolution,  17-20,  90,  107. 

Supervision  Order,  80,  91,  98. 

Voluntary  Liquidation,  85-91. 
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1.  Arrangement  —  Debenture  Holders  — 
Sanction  of  Court  —  Company  not  in 
Liquidation  —  Conversion  of  Terminable 
Debentures  into  Perpetual  Debenture 
Stock  —  Companies  (Consolidation)  Act, 
1908  (8  Edw.  VII.  c.  69),  sec.  120.— On 
a  petition  under  sec.  120  of  the  Consolida- 
tion Act,  1908,  at  the  instance  of  a  com- 
pany not  in  liquidation,  the  Court  sanctioned 
an  arrangement  between  the  company  and 
the  debenture  holders  whereby  terminable 
debentures  or  debenture  bonds  were  con- 
verted into  perpetual  debenture  stock. 
Shandon  Hydropathic  Coy.  Ltd.,  1911,  S.  C. 
1153;  48S.L.E.  943;  1911,  2S.  L.T.  267. 

2.  Arrangement  —  Debenture  Holders  — 
Sanction  of  Court— Companies  (Consolida- 
tion) Act,  1908  (8  Edw.  VII.  c.  69),  sec.  120. 
— A  petition  to  the  Court  for  authority  to 
convene  a  meeting  of  the  debenture  holders 
of  a  company  for  the  purpose  of  approving 
of  an  arrangement  between  the  company 
and  them,  and  for  the  sanction  of  the  Court 
to  said  arrangement,  granted.  Wright  <& 
Greig,  Ltd.,  Petrs.,  1910,  1  S.  L.  T.  353. 

3.  Arrangement  —  Debenture  Holders  — 
Scheme  of  Arrangement— Company  not  in 
Liquidation.  —  The  Court  approved  of  a 
scheme  of  arrangement,  sanctioned  by  the 
parties  interested,  which  modified  the  rights 
of  debenture  holders.  A  minority  objected. 
Edinburgh  American  Land  Mortgage  Coy.  Ltd. 
V.  Lang's  Trs.,  1909,  S.  C.  488 ;  46  S.  L.  R. 
340;  1909,  1  S.  L.  T.  130. 

4.  Arrangement — Scheme  of— Petition — 
Procedure — Competency— Companies  (Con- 
solidation) Act,  1908  (8  Edw.  VII.  c.  69), 
sec.  120. — A  petition  was  presented  in  name 
of  a  company,  but  really  by  its  directors, 
under  sec.  120  of  the  Companies  (Consolida- 
tion) Act,  1908,  for  authority  to  call  and 
hold  meetings  for  the  purpose  of  carrying 
through  a  scheme  of  arrangement  whereby 
the  company  could  amalgamate  with  an- 
other company.  The  Court,  holding  that 
the  application  was  premature  in  respect 
that  they  had  not  before  them  an  arrange- 
ment or  proposed  arrangement  between  the 
company  and  its  members  in  the  sense  of 
sec.  120,  sisted  the  petition  to  enable  the 
petitioners  to  bring  the  scheme  before  the 
company  and  obtain  its  approval.  Daihiaine 
Talisker  Distilleries,  Ltd.  v.  Mackenzie,  1910, 
S.  C.  913;  47  S.  L.  R.  717;  1910,  2 
S.  L.  T.  57. 

5.  Articles  of  Association— Alteration — 
Retrospective  Effect— Transferee  of  Shares 
—  Registration.  —  S«M  that  a  company 
could  not,  after  intimation  of  a  transfer  of 


shares,  alter  its  articles  of  association  so  as 
to  entitle  them  to  register  the  transfer  only 
subject  to  a  hen  for  unpaid  calls  on  other 
shares  held  bv  the  transferor.  M'Arthwr, 
Ltd.  V.  6n,lf  Line,  Ltd.,  1909,  S.  C.  732; 
46  S.  L.  R.  497 ;  1909,  1  S.  L.  T.  279. 

6.  Assignation  —  Claim  by  Company 
against  Directors  for  Breach  of  Trust 
under  sec.  165  of  the  Act  of  1862— Disposi- 
tion and  Assignation  by  Company  to  a 
Second  Company  of  Certain  Specified 
Rights  and  "All  Other  Properties."— fi^eW 
that  such  a  claim  was  assignable,  but  that 
it  had  not  been  assigned  by  the  disposi- 
tion and  assignation  founded  on.  David- 
son (Larkhall  Collieries,  Ltd.,  Liquidator)  v. 
Hamilton,  1906,  14  S.  L.  T.  202. 

7.  Books — Documents — Refusal  of  Secre- 
tary to  Deliver— Warrant  to  Search  for 
and  Seize  Books  and  Papers. — The  official 
liquidator  of  a  company  in  course  of  being 
wound  up  by  the  Court  presented  a  note 
to  the  Lord  Ordinary,  to  whom  the 
liquidation  proceedings  had  been  remitted, 
stating  that  he  was  unable  to  obtain  posses- 
sion of  the  books  and  papers  of  the  com- 
pany. The  Lord  Ordinary  reported  the 
case  to  the  Court,  who  granted  warrant  and 
authority  to  officers  of  Court  to  search  for 
and  seize  the  books  and  papers  of  the  com- 
pany. Ker  V.  Hughes,  1907,  S.  C.  380; 
44  S.  L.  R.  299;  14  S.  L.  T.  642. 

8.  Books— Order  to  Deliver— Lien.— The 
managing  director  of  a  company  before  its 
liquidation  was  retained  by  the  liquidators 
to  manage  the  concern  for  them  during 
liquidation.  The  liquidators  presented  a 
note  to  the  Court  praying  for  an  order  on 
him  to  deliver  certain  books  under  sec.  100 
of  the  Companies  Act,  1862.  He  opposed 
on  the  ground  that  he  was  the  servant  of 
the  liquidators  and  not  an  "  officer  of  the 
company."  The  Lord  Ordinary 
the  prayer  of  the  note.  Liquidators  of 
Eglinton  Chrome  Tanning  Coy.  Ltd.  v.  Dondd, 
1907  (0.  H.),  14  S.  L.  T.  731. 

9.  Books,  &c.  —  Order  to  Deliver  — 
"  Officer  "  — Lien  —  Accountant's  Right  to 
Retain  Books  of  Company — Delivery  with- 
out Prejudice  to  Lien— Companies  (Con- 
solidation) Act,  1908  (8  Edw.  VII.  c.  69), 
sees.  164,  174,  and  193.— The  liquidator  of 
a  company  in  voluntary  liquidation  claimed 
delivery  of  certain  books  and  papers  be- 
longing to  the  company  which  were  in  the 
hands  of  an  accountant  for  the  purpose  of 
writing  up  the  books  and  preparing  a 
balance-sheet.     The  accountant  refused  to 
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deliver  the  books  except  on  payment  of 
his  fees,  or  on  recognition  of  his  lien  there- 
for. In  a  petition  by  the  liquidator  under 
sees.  164,  174,  and  193  of  the  Companies 
(Consolidation)  Act,  1908,  for  delivery  of 
the  books  "  without  prejudice  "  to  any  right 
of  lien  competent  to  the  respondent,  held 
that  while  delivery  of  the  books  without 
prejudice  to  an  alleged  right  of  lien  did  not 
involve  admission  of  the  right,  it  did  not 
prejudice  any  such  right  if  it  existed  and 
could  be  established,  and  that  as  the  books 
were  necessary  for  liquidation  purposes,  the 
liquidator  was  entitled  to  the  delivery 
craved.  Opinion  {per  Ld.  Johnston)  that 
an  auditor  is  not  an  "  officer  "  of  a  company 
within   the  meaning  of   sec.    164   of   the 

1908  Act.  Findlay  {Liquidator  of  Scottish 
JVorJcrmn's  Assurance  Coy.  Ltd.)  v.  Waddell, 
1910,  S.  C.  670;  47  S.  L.  E.  478; 
1910,  1  S.  L.  T.  315. 

10.  Books,  &c. — Recovery — Former  Sec- 
retary Resident  in  England — Authority  to 
Proceed  in  English  Courts  —  Companies 
(Consolidation)  Act,  1908  (8  Edw.  VII. 
(;.  69),  sees.  164,  174,  and  180.— The  liqui- 
dators of  a  company  presented  a  note 
under  sees.  151,  164,  174,  180,  and  203  of 
the  Companies  (Consolidation)  Act,  1908, 
praying  the  Court  to  ordain  a  former 
secretary  of  the  company  resident  in 
London  (1)  to  appear  for  examination  and 
to  produce  books,  &c.,  relating  to  the  com- 
pany ;  and  (2)  to  deliver  money  and  other 
property  of  the  company,  or  alternatively, 
to  authorise  the  petitioners  to  proceed 
against  the  secretary  in  the  English  Courts. 
The  Lord  Ordinary  granted  the  alternative 
crave  of  the  prayer.  lAfe  and  Health  Assur- 
ance Association,  Ltd.  {Liquidators  of),  Petrs., 

1909  (0.  H.),  2  S.  L.  T.  252. 

11.  Calls— Calls  "from  Time  to  Time"— 
Two  Calls  of  2s.  6d.  each  Resolved  on  at 
Same  Meeting — Separate  Calls  or  One  Call 
— Validity. — The  articles  of  a  company 
authorised  the  directors  "from  time  to 
time"  to  make  calls  upon  members  in 
respect  of  moneys  remaining  unpaid  on 
their  shares,  but  provided  that  no  call 
should  exceed  2s.  6d.  per  share.  At  a 
meeting  oif  directors  it  was  resolved  that 
a  call  of  2s.  6d.  per  share  be  made  payable 
on  a  certain  date  and  that  a  final  call  of 
2s.  6d.  per  share  be  made  payable  three 
months  later.  Thereafter  two  letters  bear- 
ing the  same  date  were  issued  giving  notice 
of  the  calls.  In  an  action  for  payment  of 
the  calls  the  defender  pleaded  that  the  calls 
were  ultra  vires  in   respect  (1)  that  they 


were  not  made  "from  time  to  time,"  and 
(2)  that  they  were  not  truly  separate  calls 
but  one  call  for  5s.  Held  that  the  calls 
were  separate  and  valid.  Universal  Corpora- 
tion, Ltd.  V.  Hughes,  1909,  S.  C.  1434;  46 
S.  L.  E.  839;  1909,  2  S.  L.  T.  37. 

12.  Capital  —  Reduction  —  Confirmation 
by  Court  —  Extent  of  Court's  Power— 
Memorandum  of  Association. — The  Court 
may  confirm  a  resolution  to  reduce  capital, 
although  the  provisions  of  the  memorandum 
of  association  are  thereby  radically  affected. 
Balmenach  Glenlivet  Distillery,  Ltd.  v.  Croall, 
1906,  8  F.  1135;  43  S.  L.  E.  820;  14 
S.  L.  T.  261. 

13.  Capital  —  Reduction  —  Conversion 
without  Reduction. — The  Court  refused 
approval  of  a  resolution  to  convert  and  re- 
allocate capital  (as  distinct  from  reduction) ; 
and  approved  of  a  resolution,  in  ordinary 
form,  for  reduction.  Walker  Steam  Trawl 
Fishing  Coy.  Ltd.,  1908,  S.  C.  123;  45 
S.  L.  E.  Ill;  15  S.  L.  T.  470. 

14.  Capital— Reduction— Object  to  Real- 
ise Gradually  —  Must  it  Wind  Up?  — A 

company  wished  to  realise  its  assets  grad- 
ually and  to  repay  capital  by  degrees.  It 
had  no  outside  creditors.  It  petitioned 
for  confirmation  of  a  resolution  to  reduce 
capital.  The  Court's  reporter  thought  it 
should  go  into  liquidation.  The  Court 
granted  the  prayer  of  the  petition.  Scottish 
Queensland  Mortgage  Coy.  Ltd.,  1908,  46 
S.  L.  E.  22;   16  S.  L.  T.  394. 

15.  Capital — Reduction — Objecting  Credi- 
tor-Security for  Creditor's  Debt— Claim 
for  Rent  under  Unexpired  Lease— Whether 
Claim  Contingent — Companies  (Consolida- 
tion) Act,  1908  (8  Edw.  VII.  c.  69),  sec.  49. 
—  A  company  which  occupied  premises 
under  a  lease  of  which  several  years  had 
still  to  run  presented  a  petition  for  con- 
firmation of  a  resolution  to  reduce  its 
capital.  The  proprietors  of  the  premises 
objected  to  the  petition  being  granted  until 
the  company  either  consigned  the  rent  for 
the  remainder  of  the  lease  or  granted 
security  therefor.  Held  that,  as  the  com- 
pany admitted  the  full  amount  of  the  debt, 
and  as  that  amount  was  not  contingent,  the 
company  was  bound,  under  subsec.  (3)  (1) 
of  sec.  49  of  the  Consolidation  Act,  1908, 
to  provide  security  for  the  full  amount  of 
the  debt ;  and  on  the  company  stating  that 
it  was  not  prepared  to  do  so,  petition  dis- 
missed.    Palace  Billiard  Booms,  Ltd.  v.  City 
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Property,   &c..  Trust,   1912,   S.   C.    5 ;    49 
S.  L.  E.  4;   1911,  2  S.  L.  T.  324. 

16.  Capital  —  Reduction  —  Procedure  — 
Petition — Omission  of  Words  "and  Re- 
duced " — Companies  (Consolidation)  Act, 
1908  (8  Edw.  VII.  c.  69),  sec.  48.— A  peti- 
tion for  confirmation  of  reduction  of  capital 
refused  in  respect  of  the  failure,  on  and 
from  the  presentation  of  the  petition,  to 
add  the  words  "and  reduced"  as  part  of 
the  name  of  the  company,  as  required  by 
sec.  48  of  the  Act.  Clark  &  Coy,  Ltd., 
1911,  S.  C.  243;  48  S.  L.  E.  154;  1910,  2 
S.  L.  T.  362. 

17.  Capital— Reduction — Procedure — Re- 
solutions taking  Power  to  Reduce  and 
Reducing  Capital  Passed  at  Same  Meeting 
and  Confirmed  at  Same  Subseauent  Meet- 
ing— Competency — Companies  (Consolida- 
tion) Act,  1908  (8  Edw.  VII.  c.  69),  sees. 
13  (1),  46  (1),  and  69.— A  company  which 
had  no  power  under  its  articles  to  reduce 
its  capital  passed  two  resolutions  at  an  ex- 
traordinary general  meeting.  One  of  the 
resolutions  adopted  new  articles  conferring 
power  to  reduce,  and  the  other  provided 
for  reduction  in  a  certain  way.  At  a  sub- 
sequent extraordinary  general  meeting  both 
resolutions  were  confirmed  as  special  reso- 
lutions in  terms  of  the  statute.  In  a  peti- 
tion for  confirmation  of  reduction  of  capital 
the  Court  held  that  the  procedure  had  been 
incompetent  in  respect  that  at  the  date 
when  the  resolution  to  reduce  was  adopted 
there  was  no  power  to  reduce,  the  resolu- 
tion conferring  that  power  not  having  then 
been  confirmed,  and  continued  the  petition. 
Oregon  Mortgage  Coy.  Ltd.,Petrs.,  1910,  S.  C. 
964 ;  47  S.  L.  E.  702 ;  1910,  2  S.  L.  T.  27. 

18.  Capital  —  Reduction  —  Procedure  — 
Voting  —  Special  Resolution  —  Companies 
(Consolidation)  Act,  1908  (8  Edw.  VII.  c. 
69),  sec.  69  (3). — At  an  extraordinary  gen- 
eral meeting  of  a  company  a  resolution  for 
reduction  of  capital  was  passed  without 
the  requisite  statutory  majority,  but  the 
minute  of  meeting  bore  that  the  chairman 
declared  the  resolution  carried.  Held  that, 
notwithstanding  the  terms  of  sec.  69,  sub- 
sec.  (3),  of  the  Act,  the  resolution  could  not 
receive  effect.  Clarlc  &  Coy.  Ltd.,  1911, 
S.  C.  243 ;  48  S.  L.  E.  154  ;  1910,  2  S.  L.  T. 
362. 

19.  Capital— Reorganisation — Procedure 
—  Petition  —  Advertisement  —  Companies 
(Consolidation)  Act,  1908  (8  Edw.  VII.  c. 
69),  sec.  45. — In  a  petition  under  sec.  45  of 
the  Consolidation  Act,  1908,  for  confirma- 


tion of  a  special  resolution  authorising  the 
reorganisation  of  the  share  capital  of  a 
limited  company,  the  Court  wdered  intima- 
tion of  the  petition  without  advertisement. 
Robert  A.  Munro  &  Cay.  Ltd.,  1913,  S.  C. 
456;  50  S.  L.  E.  274;  1912,  2  S.  L.  T. 
481. 

20.  Capital— Reorganisation — Procedure 
—  Petition  —  Advertisement  —  Companies 
(Consolidation)  Act,  1908  (8  Edw.  VII.  c. 
69),  sec.  45. — In  a  petition  under  sec.  45  of 
the  Consolidation  Act,  1908,  for  confirniEh 
tion  of  certain  special  resolutions  of  a 
limited  company  for  reorganisation  of  its 
share  capital,  the  Court  ordered  intimation 
of  the  petition  without  advertisement. 
British  Assets  Trust,  Ltd.,  1913,  S.  C.  661; 
50  S.  L.  E.  454;  1913,  1  S.  L.  T.  243. 

21.  Capital — Unpaid  Capital — Assigna- 
tion of  Uncalled  Capital — Intimation  of 
Assignation. — Held  that  an  assignation  of 
uncalled  capital  of  a  company  had  not  been 
validly  intimated  where  a  report  which 
referred  to  the  assignation  was  read  at  a 
general  meeting  of  the  company.  Union 
Club,  Ltd.  (Liqtiidatoi-  of)  v.  Edinburgh  Life 
Assurance  Coy.,  1906,  8  F.  1143;  43 
S.  L.  E.  801 ;   14  S.  L.  T.  314. 

22.  Capital — Unpaid  Capital — Assigna- 
tion of  Unpaid  Capital  in  Security  of 
Guarantors  of  Overdraft  with  Bank- 
Deduction  from  Call  by  Director  of  Sum 
Due  by  Company  to  him — Set-off.— A  call 
was  made  on  the  unpaid  capital  of  a  com- 
pany, and  this  was  arranged  to  be  paid  to 
law-agents  for  guarantors  of  the  company's 
overdraft  and  to  be  applied  in  discharge  of 
same.  One  of  the  directors,  who  had  been 
appointed  "visiting  director,"  was  voted 
an  honorarium  of  one  hundred  guineas, 
and  this,  with  other  sums,  amounted  to 
£114,  10s.  The  "visiting  director,"  in 
paying  his  call,  deducted  this  sum,  and, 
paying  the  balance,  received  a  discharge 
for  the  full  amount  of  the  call.  In  a  petition 
after  liquidation  of  the  company,  held  that 
the  sum  retained  in  respect  of  the  debt  due 
by  the  company  from  the  amount  payable 
upon  calls  of  unpaid  capital  was  still  due 
and  fell  to  be  paid  to  the  liquidator. 
Liquidator  of  the  Ballachulish  Slate  Quarries, 
Ltd.  V.  Black,  1908  (0.  H.),  16  S.  L.  T. 
183. 

23.  Capital— Unpaid  Capital —Assigna- 
tion of  Uncalled  Capital  in  Security.— 
Directors  of  a  company  guaranteed  the 
company's  overdraft,  and  subsequently 
got  an  assignation  in  security  of  uncalled 
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capital,  and  this  was  intimated  to  the  share- 
holders. Held  in  a  competition  between 
the  guarantors  and  the  liquidator  of  the 
company  that  the  guarantors  had  a  valid 
security  over  the  uncalled  capital.  Liqui- 
dator of  the  Ballachulish  Slate  Quarries 
Coy.  Ltd.  V.  Malcolm  and  Others,  1908, 
(O.  H.),  15  S.  L.  T.  963. 

24.  Compromise  —  General  Powers  to 
Oompromise  Claims. — In  the  liquidation  of 
a  company  under  supervision  of  the  Court, 
a  liquidator  presented  a  note  for  power  to 
compromise  all  claims  at  the  instance  of 
the  company,  where  the  amount  in  dispute 
did  not  exceed  £250.  Power  refused. 
Taylor  {Liquidator  of  T.  H.  Benvett  &  Coy. 
Ltd.),  1905  (0.  H.),  13  S.  L.  T.  718. 

25.  Compromise  —  Sanction  by  Court — 
Discretion  of  Court.  —  Circumstances  in 
which,  after  inquiry,  sanction  was  given 
to  an  application  by  a  liquidator  for  leave 
to  carry  out  a  proposed  compromise  eigree- 
ment.  Ofo«rwf2  by  Lord  Johnston  :  "When 
I  am  called  on  to  balance  considerations,  I 
think  it  is  my  duty  to  form  a  judgment  on 
the  question  of  expediency,  and  to  act 
upon  it,  notwithstanding  that  a  sectional 
interest  in  the  liquidation  would  have  it 
otherwise,  and  might  be  prepared  to  under- 
take the  burden  of  liquidation."  Ecua- 
dorian Association,  Ltd.  {in  Liquidation)  v. 
Fox  and  Others,  1907  (0.  H.),  14  S.  L.  T. 
699. 

26.  Compromise  —  Sanction  of  Court — 
Duty  of  Liquidator  to  Disclose  Facts  to 
Court.  —  A  limited  company  went  into 
voluntary  liquidation  as  the  result  of  an 
action  in  which  perpetual  interdict  was 
granted  against  them.  At  a  meeting  of 
creditors,  called  by  the  liquidator,  the 
liability  of  the  company  to  the  pursuers  in 
respect  of  the  action  (expenses,  claims  of 
damage)  was  estimated  at  £2000.  Pur- 
suers thereafter  sued  the  directors  of  the 
company  in  liquidation  for  damages  for 
infringement  and  expenses.  This  action 
was  compromised,  the  directors  paying 
the  pursuers  £1000,  and  obtaining  from 
the  latter  an  assignation  of  all  their 
rights  and  claims  against  the  company 
in  liquidation  in  respect  of  damages  for 
infringement  and  expenses.  The  directors 
then  lodged  a  claim  in  the  liquidation  for 
£2000,  which  was  allowed  in  full  by  the 
liquidator.  Held  (1)  that  the  liquidator 
had  acted  wrongly  in  treating  the  claim 
as  an  ordinary  claim  instead  of  as  a  com- 
promise   requiring  the  special  sanction  of 


the  judge  of  the  liquidation  upon  a  note 
presented  for  the  purpose ;  (2)  that  the 
claim  must  be  restricted  to  £1000,  the 
payment  by  the  directors  having  been 
made  in  settlement  of  a  personal  debt  and 
not  on  behalf  of  the  company,  and  they 
consequently  having  no  right  to  sue  the 
company  other  than  that  conferred  by  the 
assignation,  viz.  a  right  to  sue  the  debt 
as  fixed,  £2000,  less  the  amount  already 
recovered — £1000.  B.  D.  Simpson,  Ltd., 
and  Liquidator  v.  Hudson  Beare  and  Others, 
1908,  45  S.  L.  E.  424 ;  15  S.  L.  T.  875. 

27.  Compromise  —  Sanction  of  Court — 
Locus  poenitentiae.— Until  the  Court  has 
sanctioned  a  compromise  between  the 
liquidator  and  a  creditor  or  contributory 
there  is  Iocms  poenitentia.  Reid  &  Laidlaw, 
Ltd.  V.  Bsid,  1905,  7  F.  457;  42  S.  L.  E. 
344;  12  S.  L.  T.  705. 

28.  Compromise  —  Sanction  by  Court — 
Objections  by  a  Section  of  the  Share- 
holders—Expense of  Necessary  Investiga- 
tions.— A  section  of  the  shareholders  of  a 
company  objected  to  a  proposed  com- 
promise, and  pressed  for  a  searching  in- 
vestigation into  the  affairs  of  the  company. 
The  Lord  Ordinary  made  it  a  condition  of 
such  an  investigation  being  undertaken  by 
the  liquidator,  that  the  shareholders  should 
keep  the  liquidation  indemnis  with  regard 
to  all  expenses  thereby  incurred.  Ecua- 
dorian Association,  Lid.  {in  Liquidation)  v. 
Fox,  1906  (0.  H.),  14  S.  L.  T.  47. 

29.  Contributories— List  of— Prospectus 
—Statement  that  Vendors  "have  Agreed 
to  Subscribe  for"  Shares— Agreement^ 
Bar.— The  prospectus  of  a  company  which 
was  signed  by  the  vendors  contained  a 
statement  that  the  vendors  "have  agreed 
to  subscribe  for  the  balance  of  £500  of  the 
ordinary  shares."  Held  {diss.  Ld.  Salvesen) 
that  this  statement  did  not  evidence  a  con- 
cluded contract  between  the  vendors  and 
the  company  enforceable  by  either  party 
against  the  other,  and  that  the  vendors 
were  not  liable,  on  a  winding-up,  to  be 
placed  on  the  list  of  contributories  in 
respect  of  these  shares  {In  re  Moore  Brothers 
&  Cffy.  Ltd.,  L.  E.,  [1899]  1  Ch.  627, 
followed).  Todd  {Liquidator-  of  Millen  & 
Somerville,  Ltd.)  v.  Millen,  1910,  S.  0.  868; 
47  S.  L.  E.  695;  1910,  2  S.  L.  T.  33. 

30. —Contributories— List  of— Removal — 
Intimation  that  Contributory  in  Register 
— Repudiation  by  him — Failure  to  Follow 
up  Repudiation.— The  respondent  received 
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a  letter  from  the  secretary  of  the  company 
which  stated  incidentally  that  certain 
shares  had  been  allotted  to  him  on  a 
certain  date.  The  respondent  at  once 
repudiated  the  shares  as  belonging  to  him. 
He,  however,  took  no  active  steps  to  have 
his  name  removed  from  the  register.  Held 
that  after  the  company  had  gone  into 
liquidation  he  was  too  late  to  ask  his 
name  to  be  removed  from  the  list  of  con- 
tributories.  Fraser,  Ross  &  Coy.  (m  Liqui- 
dation) V.  Fraser,  1906  (0.  H.),  14  S.  L.  T. 
56,  513.     Of.  No.  113. 

31.  Contributories— List  of— Settling — 
List  Settled  by  Liquidators  at  their  own 
Hand  and  not  by  Court — Companies  Act, 
1862,  sees.  98,  101,  133  (subsec.  8),  151.— 
Held  that  it  is  competent  for  the  liqui- 
dators in  a  liquidation  under  supervision 
to  settle  the  list  of  contributories  at  their 
own  hand,  but  that  a  list  so  settled  is  only 
prima  facie  evidence  of  the  liability  of  the 
persons  therein  named,  and  that  such  a 
list  cannot  be  held  to  be  finally  settled 
until  any  person  therein  named  has  had 
an  opportunity  by  one  form  of  procedure 
or  another  to  object  to  his  name  being 
so  entered.  Fraser,  Boss  &  Coy.  Ltd.  (in 
Liquidation)  v.  Fraser,  1906  (0.  H.),  14 
S.  L.  T.  56. 

32.  Debenture  —  Preference  —  Security 
over  Uncalled  Capital— Assignation — In- 
timation.—An  attempt  to  create  a  security 
over  the  uncalled  capital  of  a  company  in 
favour  of  debenture  holders  by  debenture 
bonds  purporting  to  charge  the  whole 
property  of  the  company  present  and 
future,  including  its  uncalled  capital,  with 
the  amount  of  the  debentures,  lield  in- 
eflfectual,  no  proper  assignation  of  the 
uncalled  capital  having  been  made  in 
favour  of  the  debenture  holders,  and  no 
proper  intimation  having  been  given  to 
the  shareholders  of  the  company  person- 
ally. The  Ballathulish  Slate  Quarries  v. 
Menzies  and  Others,  1908,  45  S.  L.  E.  667 ; 
16  S.  L.  T.  48. 

33.  Director— Minimum  Number  of  Direc- 
tors— Call. — In  an  action  by  a  company 
for  payment  of  calls  in  respect  of  shares 
the  shareholder  objected  to  pay  on  the 
ground  that  at  the  date  when  the  calls 
were  made  the  Board  of  Directors  was 
not  properly  constituted  in  respect  that 
there  were  less  directors  at  the  time  than 
the  minimum  provided  for  by  the  articles. 
The  articles  provided  that  the  directors 
for  the    time  might  act  notwithstanding 


any  vacancy  in  their  body.  The  defence 
was  dismissed  as  irrelevant  (In  re  Scottish 
Petroleum  Coy.,  1882,  23  Ch.  Div.  413, 
followed).  The  Universal  Corporation,  Ltd.  v. 
Simson,  1908  (0.  H.),  16  S.  L.  T.  618. 

34.  Director— Personal  Liability— Breach, 
of  Trust. — The  foreign  representatives  of  a 
limited  company  which  consisted  of  two 
shareholders  who  were  also  the  sole 
directors,  remitted  to  the  company  £1000 
for  the  purpose  of  meeting  certain  bills  of 
which  they  were  drawers  and  the  company 
were  acceptors.  The  bills  were  not  retired 
at  maturity,  and  the  £1000,  to  the  extent 
of  a  certain  sum,  was  applied  in  repaying 
to  one  of  the  directors  certain  expenses 
alleged  to  have  been  incurred  by  him  on 
behalf  of  the  company.  In  an  action  to 
recover  this  sum  by  the  foreign  represen- 
tatives against  the  directors  personally,  held 
that  the  defenders  were  in  breach  of  trust, 
and  decree  pronounced  against  them  jointly 
and  severally  for  payment  of  the  sum  sued 
for.  Brenes  &  Coy.  v.  Downie,  1914,  S.  C. 
97;  51  S.  L.  E.  69;  1913,  2  S.  L.  T.  392. 

35.  Director — Personal  Liability— Direc- 
tors' Liability  Act,  1890— False  Statement 
as  to  Valuation. — A  prospectus  contained 
a  statement  that  a  certain  valuation  had 
been  made  by  the  firm  of  A.  B.  &  Coy. 
In  point  of  fact  it  had  been  made  by  one 
of  the  partners  of  the  firm,  and  had  been 
dissented  from  by  another.  Held  that  the 
directors  were  liable  in  damages.  Method 
of  assessing  the  damages  in  such  cases 
considered.  Davidson  v.  Hamilton,  1904 
(O.  H.),  12S.  L.  T.  353. 

36.  Director— Powers— Managing  Direc- 
tor—Power to  Bind  Company— Delegation 
of  Powers  of  Direction. —Held  that  an 
agreement  made  with  the  managing  director 
of  a  company  is  binding  on  it  if  the  manag- 
ing director  might  have  been  invested  by 
the  other  directors  with  power  to  enter 
into  such  an  agreement,  even  though  in 
point  of  fact  he  had  not  been  invested  with 
such  a  power.  Allison  v.  Scotia  Motor  and 
Engineering  Cov.  Ltd.,  1906  (0.  H.),  U 
S.  L.  T.  9. 

37.  Director  —  Powers  —  Eeserve  Fund 
— Shareholders. — Whether  directors  ar& 
entitled  to  apply  profits  to  form  a  reserve 
fund  in  preference  to  distributing  them  as 
dividend,  is  a  question  to  be  settled  on  a 
construction  of  the  articles  of  association, 
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1905,  8  F.  143 ;  43  S.  L.  E.  98  ;  13  S.  L.  T. 
551. 

38.  Director  —  Remuneration  —  Appor- 
tionment of  Fees. — Held  that  directors'  fees, 
which  were  stated  to  be  at  a  certain  sum 
per  annum,  were  not  apportionable  for  part 
of  a  year.  Liquidator  of  the  Fife  Linoleum 
and  Floorcloth  Coy.  Ltd.  v.  Lornie,  1905 
(0.  H.)  13  S.  L.  T.  670. 

39.  Director  —  Remuneration  —  Articles 
of  Association— Construction— Remunera- 
tion Due  though  not  Set  Apart  by  Board. 

— The  articles  of  association  of  a  company 
provided  that  the  members  of  the  Board 
should  be  entitled  to  set  apart  and  receive 
for  their  remuneration  such  sum,  not  being 
less  than  400  guineas  per  annum,  as  the 
company  might  in  general  meeting  deter- 
mine. No  sum  was  ever  so  set  apart  for 
the  directors'  remuneration,  but  in  the 
annual  reports  their  claim  for  fees  was 
reserved.  The  company  went  into  liquida- 
tion. Held  that  the  directors  were  entitled 
to  be  remunerated  by  £400  annually  being 
divided  equally  amongst  them.  Liquidator 
of  the  Fife  Linoleum  artd  Floorcloth  Coy.  Ltd. 
V.  Lornie,  1905  (O.  H.),  13  S.  L.  T.  670. 

40.  Director  —  Remuneration— Outlays- 
Travelling  Expenses. — Payment  by  a  com- 
pany of  a  director's  travelling  expenses 
incurred  for  the  purpose  of  attending  board 
meetings  held  ultra  vires.  Marmor,  Ltd.  v. 
Alexander,  1908,  S.  C.  78  ;  45  S.  L.  R.  100  ; 
15  S.  L.  T.  515. 

41.  Foreign  Company— Obligation  to  File 
Documents  with  Registrar  —  Company 
Establishing  a  "Place  of  Business"  within 
the  United  Kingdom  —  Companies  (Con- 
solidation) Act,  1908  (8  Edw.  VII.  c.  69), 
sec.  274. — An  investment  company,  incor- 
porated and  having  its  head  office  in  Canada, 
received  money  on  debenture  from  persons 
resident  in  the  United  Kingdom.  It  em- 
ployed as  agents  in  the  United  Kingdom 
certain  Scottish  legal  firms,  who  issued 
advertisements  inviting  applications  for 
debentures  to  be  lodged  with  them  (the 
agents),  and  instructing  that  the  money 
should  be  paid  into  a  Scottish  bank.  The 
debentures  were  executed  in  Canada  and 
issued  to  investors  in  this  country  through 
the  agents.  The  company  had  no  office  in 
this  country,  and  its  representatives  here 
were  remunerated  wholly  by  commissions 
and  fees.  Held  that  the  company  had  not 
established  a  place  of  business  within  the 
United  Kingdom  within  the  meaning  of 


sec.  274  of  the  Act.  Lord  Advocate  v. 
Huron  and  Erie  Loan  and  Savings  Coy., 
1911,  S.  C.  612;  48  S.  L.  E.  554;  1911,  1 
S.  L.  T.  280. 

42.  Liquidation  —  Claims  —  Preference  — 
Costs  of  Liquidation— Costs  of  Petitioning 
Creditor. — Where  the  assets  of  a  company 
proved  inadequate  the  Lord  Ordinary  pre- 
ferred the  claims  of  the  liquidator's  solicitor 
and  the  liquidator  to  those  of  the  petition- 
ing creditor.  Whigham  {Edinburgh  Pavilion 
Coy.  in  Liquidation)  v.  Walker,  1906  (0.  H.), 
44  S.  L.  R.  10  ;  14  S.  L.  T.  61. 

43.  Liquidation— Claims — Present  or  Con- 
tingent Liability— Purchase  by  Company 
of  Heritage  Subject  to  a  Bond — Under- 
taking to  Relieve  Seller  of  Personal  Obli- 
gation—Claim by  Seller  for  Amount  of 
his  Liability  under  Personal  Obligation — 
Valuation  of  Security.— A  firm  transferred 
its  business  to  a  limited  company  under  an 
agreement  by  which  the  company  under- 
took to  relieve  the  firm  of  all  its  liabilities 
and  to  take  over  certain  heritable  property 
subject  to  a  bond.  The  company  having 
gone  into  liquidation  —  in  the  course  of 
which  it  made  up  a  title  to  the  heritage 
but  without  assuming  liability  for  the  per- 
sonal obligations  under  the  bond  —  the 
bondholders  called  on  the  firm  and  its 
members  to  pay  under  their  personal 
obligations.  The  firm  thereupon,  without 
making  payment,  lodged  a  claim  in  the 
liquidation  for  the  amount  of  their  liability 
under  the  bond.  The  liquidator  rejected 
this  claim  on  the  ground  that  the  security 
subjects  were  not  valued.  Held  {rev.  Ld. 
Cullen)  (1)  that  the  claimants  were  entitled 
to  be  ranked  in  terms  of  their  claims,  and 
(2)  that  as  they  did  not  in  fact  hold  the 
heritable  subjects  in  security  they  were 
not  bound  to  value  them.  Todd  v.  Millen 
&  Somerville,  1911,  S.  C.  1189;  48  S.  L.  E. 
980;  1911,  2S.  L.  T.  198. 

44.  Liquidation— Compulsory—  Inability 
to  Pay  Debt— Disputed  Debt. — The  creditor 
of  a  company  presented  a  petition  to  have 
it  wound  up  on  the  ground  that  it  delayed 
to  pay  his  debt.  The  company  lodged 
answers  stating  that  the  petitioner's  claim 
was  disputed,  and  offering  caution  to  pay 
on  the  debt  being  constituted.  Petition 
refused.  Polloh  v.  Gaeta  Pioneer  Mining  Coy. 
Ltd.,  1907,  S.  C.  182;  44  S.  L.  E.  144; 
14  S.  L.  T.  526. 

45.  Liquidation  —  Compulsory—  "Just 
and    Equitable." — Two   shareholders   in   a 
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company  held  between  them,  in  equal 
portions,  all  the  shares  except  five,  which 
were  held  by  figure-heads.  The  two  prin- 
cipals having  quarrelled,  one  of  them 
obtained  the  concurrence  of  three  of  the 
nominal  holders,  and  had  himself  appointed 
sole  director.  On  the  petition  of  the  remain- 
ing shareholders  the  Court  ordered  the 
company  to  be  wound  up.  Symington  v. 
Symingtons'  Quarries,  Ltd.,  1905,  8  F.  121 ; 
43  S.  L.  E.  157 ;  13  S.  L.  T.  509. 

46.  Liquidation  —  Compulsory  —  "  Just 
and  Equitable "  —  Companies  Act,  1862, 
sec.  79  (5). — Six  months  after  the  incor- 
poration of  a  company  formed  to  work  a 
certain  patent,  and  without  calling  a  meet- 
ing of  shareholders,  certain  shareholders 
presented  a  petition  to  the  Court  to  have 
the  company  wound  up,  averring  that  the 
patent  was  bad,  that  it  had  not  been 
worked,  and  that  even  if  it  was  worked 
it  would  not  be  profitable.  The  Court 
refused  the  petition.  Scdbie  v.  Atlas  Steel 
Works,  Ltd.,  1906,  8  F.  1052 ;  43  S.  L.  E. 
739;  14  S.  L.  T.  212. 

47.  Liquidation  —  Compulsory—  "Just 
and  Equitable  "—Shareholder's  Petition- 
Objections. — To  a  shareholder's  petition  for 
the  compulsory  winding  up  of  a  company 
the  company  and  the  great  majority  of  its 
creditors  lodged  objections,  and  demon- 
strated to  the  Court  that  a  winding-up 
order  would  be  detrimental  to  the  interests 
of  the  company.  The  Court,  without  in- 
timation of  the  petition,  refused  its  prayer. 
Black  V.  United  Collieries,  Ltd.,  1904,  7  F. 
18;  42  S.  L.  E.  18;  12  S.  L.  T.  373. 

48.  Liquidation — Compulsory — Procedure 
—  Petition  —  Sisting  New  Petitioners.  — 
Creditors  who  had  presented  a  petition  for 
the  compulsory  winding  up  of  a  company, 
having  compromised  their  claim  against  the 
company,  departed  from  their  petition. 
Certain  other  creditors  thereupon  pre- 
sented a  note  stating  that  they  desired 
to  insist  on  the  petition,  and  craving  the 
Court  to  sist  them  as  petitioners  in  room 
and  place  of  the  others.  The  company 
lodged  answers  questioning  the  compet- 
ency, but  did  not  oppose  the  application. 
The  Court  sisted  the  applicants  as  craved. 
The  Tudor  Accumulator  Coy.  Ltd.  v.  Stirling 
&  Coy.  Ltd.,  1908,  S.  C.  331 ;  45  S.  L.  E. 
256;  15  S.  L.  T.  655. 

49.  Liquidation — Creditor— Preference- 
Insufficiency  of  Assets— Order  of  Priority 
in   Ranking    Preferential    Claims  — Com- 


panies Act,  1862  (25  &  26  Vict.  c.  89), 
sec.  110.— In  the  liquidation  under  super- 
vision of  a  company  whose  estate  realised 
in  gross  a  sum  insufficient  to  meet  all  the 
preferable  claims,  there  was  first  deducted 
the  expense  of  bringing  the  estate  into 
possession  of  the  liquidator ;  and  upon  the 
balance  there  were  ranked  (1)  the  expenses 
allowed  in  the  interlocutor  placing  the 
voluntary  liquidation  under  supervision 
and  appointing  a  liquidator  in  place  of 
the  voluntary  liquidator ;  (2)  the  cost  of 
material  and  the  cash  supplied  to  the  volun- 
tary liquidator ;  (3)  the  liquidator's  agent's 
accounts  for  necessary  business  in  the  liqui- 
dation; and  (4)  the  rates,  taxes,  and  ser- 
vants' wages,  which  four  sets  of  claims 
together  exhausted  the  fund,  leaving  no 
remuneration  to  the  liquidator.  Robertson 
{Liquidator  of  R.  &  W.  Falconer,  Ltd.)  v. 
Drummond  and  Others,  1908  (0.  H.),  45 
S.  L.  E.  678;  15  S.  L.  T.  1067. 

50.  Liquidation  —  Effect  —  Contract  by 
Company  to  Pave  Streets  —  Liquidation 
of  Company  Supervening  before  Paving 
Finished— Right  to  Take  Up  One  Con- 
tract and  Leave  Another  —  Companies 
Act,  1862,  sec.  95. — A  company  had  two 
contracts  with  the  Corporation  of  Glasgow 
in  regard  to  the  paving  of  streets.  The 
company  went  into  liquidation  before  the 
work  was  completed.  Held  that  the  liqui- 
dator was  entitled  to  take  up  and  complete 
one  contract  and  leave  the  other.  The 
Asphaltic  Limestone  Concrete  Coy.  Ltd.  v. 
Corporation  of  Glasgow,  1907,  S.  C.  463; 
44  S.  L.  E.  327 ;  14  S.  L.  T.  706. 

51.  Liquidation — Effect— Creditors'  Right 
to  a  Security — Obligation  of  Company  to 
Assign  Debenture  in  Security  for  Debt- 
Assignation  not  Completed  at  Date  of 
Liquidation.^A  company  entered  into  an 
arrangement  with  a  bank  whereby  it  was 
agreed  that,  on  the  bank  surrendering  cer- 
tain moveables  belonging  to  the  company 
which  the  bank  held  in  security  for  certain 
debts  due  by  the  company,  the  company 
should  obtain  from  a  debtor  of  its  own  a 
debenture  over  its  assets  and  make  it  avail- 
able to  the  bank  in  lieu  of  the  surrendered 
security.  The  moveables  were  surrendered 
and  the  debenture  obtained,  but  before  the 
latter  had  been  assigned  to  the  bank  the 
company  went  into  liquidation.  On  the 
bank's  claiming  the  debenture,  on  the 
ground  that  the  company  held  it  for  the 
bank's  behoof,  held  that  at  the  date  of  the 
liquidation  the  debenture  was  beneficially 
vested  in  the  company,  and  claim  for  the 
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bank  rejected.  Bank  of  Scotland  v.  Liquida- 
tors of  Hutchison,  Main  &  Coy.  Ltd.,  1913, 
S.  C.  255 ;  50  S.  L.  R.  151 ;  1912,  2  S,  L.  T. 
416.  Affirmed,  1914  (H.  L.),  S.  C.  1 ;  51 
S.  L.  E.  229 ;  1914, 1  S.  L.  T.  Ill  {Heritable 
Reversionary  Coy.  Ltd.  v.  Millar,  1892 
(H.  L.),  19  R.  43,  distinguished;  Fleming 
V.  Howden,  1868  (H.  L.),  6  M.  113,  dictum 
of  Ld.  Westbury  in,  at  p.  121,  discussed). 

52.  LicLuidation  — Expenses  of— Assets 
Insufficient  to  Meet  Expenses  of  Lictuida- 
tion  —  Preferential  Claims  —  Competing 
Claims  of  Petitioning  Creditor,  Liquidator, 
and  LicLuidator's  Agent. — Observations  on 
the  rule  that  the  expenses  of  petitioning 
for  the  winding  up  of  a  company  forms  a 
first  charge  on  its  assets.  Whigham  {Edin- 
burgh Pavilion  Coy.  Ltd.  in  Liquidation)  v. 
?Falker,  1906  (0.  H.),  44  S.  L.  R.  10:  14 
S.  L.  T.  61. 

53.  Liquidation  —  Expenses  —  Authority 
to  Take  Proceedings  —  Decree  for  "Ex- 
penses "— Winding  up  by  Order  of  the 
Court — Petition  for  Leave  to  Proceed. — 
Petition  for  leave  to  proceed  was  opposed 
by  a  company.  Authority  was  granted 
with  expenses.  The  Auditor  disallowed 
expenses  incurred  prior  to  the  date  of  lodg- 
ing answers.  The  petitioners  objected. 
The  Court,  holding  that  "expenses"  meant 
"  expenses  in  the  cause,"  and  that  the  con- 
tention that  no  extra  expense  was  occa- 
sioned to  the  petitioners  prior  to  the  lodg- 
ing of  answers  was  not  timeously  raised, 
sustained  the  objection.  Anderson's  Trs.  v. 
James  Donaldson  &  Coy.  Ltd.  {in  Liquidation), 
1908,  S.  C.  385;  45  S.  L.  R.  288;  15 
S.  L.  T.  702. 

54.  Liquidation  —  Expenses  —  Pending 
Action  of  Company  Compromised  by  Liqui- 
dator— Company's  Solicitor. — The  solicitor 
of  a  company  conducting  law  suits  which 
were  compromised  by  a  liquidator  subse- 
quently appointed,  held  to  have  no  claim  to 
have  his  bill  against  the  company  treated 
as  expenses  of  the  liquidation.  His  right 
was.  to  enforce  his  lien.  Hamilton  v.  White 
{Liquidator  of  fFoodside  Coal  Coy.),  1906 
(O.  H.),  44  S.  L.  R.  38;  14  S.  L.  T.  587. 

55.  Liquidation — Expenses— Petition  for 
Compulsory  Winding  up — Respondents. — 

Expenses  awarded  (1)  unsuccessful  peti- 
tioners for  compulsory  winding  up;  and 
(2)  respondents  asking  supervision  order 
(granted)  — all  taxed  as  between  agent 
and  client.  M'Gregor  v.  Ballachulish  Slate 
Quarries,  Ltd.,  1908,  S.  C.  1 ;  45  S.  L.  R.  9 ; 
15  S.  L.  T.  397. 


56.  Liquidation — Expenses — Petitioning 
Creditor. — The  Court  will  not  grant  as  a 
matter  of  course  his  expenses  to  a  creditor 
petitioning  for  the  winding  up  of  a  company 
or  for  a  supervision  order,  but  will  leave 
that  question  to  the  Lord  Ordinary,  to 
whom  the  liquidation  is  remitted.  Wishart 
V.  West  Regent  Investment  Coy.  Ltd.,  1908, 
S.  C.  690;  45  S.  L.  R.  512;  15  S.  L.  T. 
953. 

57.  Liquidation— Expenses— Procedure — 
Petition  for  Judicial  Winding  up  Followed 
by  Petition  for  Supervision  Order. — Where 
there  is  a  petition  in  the  Court  for  the 
judicial  winding  up  of  a  company,  and  the 
company  subsequently  resolves  to  wind  it- 
self up  and  obtains  the  supervision  of  the 
Court,  the  proper  course  for  it  is  to  present 
a  note  in  the  petition  already  before  the 
Court,  and  not  a  separate  petition.  Where 
a  separate  petition  was  presented,  the  com- 
pany was  found  entitled  only  to  such  ex- 
penses as  would  have  been  incurred  by  it 
had  a  note  been  presented  in  the  original 
petition.  Eadie,  Petr. ;  Seafield  Preserve 
Coy.  Ltd.,  Petrs.,  1911,  S.  C.  3 ;  48  S.  L.  R. 
2;  1910,  2S.  L.  T.  199. 

58.  Liquidation  —  Expenses — Taxation — 
Agent  and  Client. — In  liquidation  proceed- 
ings the  Court  found  petitioners  for  compul- 
sory winding  up  and  respondents  entitled 
to  expenses  "  as  these  may  be  taxed."  Held 
that  the  taxation  must  be  as  between  agent 
and  client.  McGregor  v.  Ballachulish  Slate 
Quarries,  Ltd.,  1908,  S.C  .  1 ;  45  S.  L.  R.  9  ; 
15  S.  L.  T.  397. 

59.  Liquidation — Expenses — Winding  up 
— Creditor's  Petition  for  Judicial  Winding 
up. — One  of  the  creditors  of  a  company  pre- 
sented a  petition  for  the  judicial  winding  up 
of  the  company  and  the  appointment  of  an 
official  liquidator.  Thereafter  the  company 
passed  an  extraordinary  resolution  in  favour 
of  a  voluntary  winding  up  under  the  super- 
vision of  the  Court,  and  appointed  a 
liquidator.  They  also  presented  a  petition 
for  a  supervision  order  and  lodged  answers 
to  the  creditor's  petition.  Answers  to  the 
company's  petition  were  lodged  by  the 
creditor.  At  the  hearing  of  the  petition 
and  answers,  parties  agreed  that  the  volun- 
tary liquidation  should  be  continued  under 
supervision,  but  the  creditor  moved  that 
the  liquidator  appointed  by  the  company 
should  be  superseded.  The  Court  granted 
the  supervision  order,  but  refused  the 
creditor's  motion.  Held  that  the  expenses 
of  the  creditor  in  his  petition  for  judicial 
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winding  up  prior  tx)  the  date  of  the  petition 
for  the  supervision  order  were  expenses 
in  the  winding  up.  Patullo  v.  Caithness 
Flagstone  Coy.  Ltd.,  1908,  S.  C.  25;  45 
S.  L.  K.  19;  loS.  L.  T.  398. 

60.  Liquidation — Insurance  Company — 
Banking — "  Medical  and  Legal  Es^ienses" 
— Contract  of  Be-Insurance — Construction 
— Liquidation  of  Original  Company. — Held 
on  a  construction  of  a  re-insurance  contract 
entered  into  between  two  insurance  com- 
panies that  the  liability  of  the  re-insuring 
company  did  not  include  legal,  medical,  and 
other  expenses  incurred  in  connection  with 
claims  made  under  the  policies  issued  by 
the  re-insured  company,  and  that  accord- 
ingly in  the  liquidation  of  the  re-insuring 
company  the  re-insured  company  was  not 
entitled  to  a  ranking  in  respect  of  such  costs. 
Liquidators  of  Glasgow  Assurance  Corporation, 
Ltd.  V.  Tlie  tVdsh  Insurance  Corporation,  Ltd., 
1913  (0.  H.),  2  S.  L.  T.  444. 

61.  Liquidation — Insurance  Company — 
Banking  —  Contract  of  Be-Insurance  — 
Liquidation  of  Original  Company — Separate 
Fimds — "  Policy-liolder  " — Assurance  Com- 
panies Act,  1909  (9  Edw.  Vn.  c.  49),  sees. 
1,  2,  and  3. — An  insurance  company,  which 
carried  on  employers'  liability  insurance  as 
well  as  other  classes  of  insurance  business, 
entered  into  a  contract  of  re-insurance  with 
another  insurance  company  whereby  it 
undertook  in  consideration  of  payment  by 
the  second  company  of  a  proportion  of  the 
premiums  received  by  it,  to  relieve  the 
second  company  of  claims  arising  under  the 
employers'  liability  insurance  policies.  The 
first  company  having  gone  into  liquidation, 
held  that  the  second  company,  as  a  creditor 
of  the  first  company  in  its  employers' 
liability  insurance  business,  was  entitled  to 
be  I'anked  along  with  the  direct  policy- 
holders on  that  company's  employers' 
liability  fund.  Question  whether  the 
second  company  was  a  "  policy-holder " 
of  the  first  company  within  the  meaning 
of  the  Assurance  Companies  Act,  1909. 
Liquidators  of  Glasgow  Assurance  Corporaiion, 
Ltd.  V.  Welsh  Insurance  Corporation,  Ltd., 
1914,  S.  C.  320;  51  S.  L.  R.  271;  1914, 
1  S.  L.  T.  139. 

62.  Liquidation — Judicial— Appointment 
of  Law- Agents— Companies  (Consolidation) 
Act,  1908  (8  Edw.  Vn.  c.  69),  sec.  151  (1) 
(d). — Circumstances  in  which  the  Court,  in 
a  petition  by  the  liquidators  in  a  judicial 
winding  up  for  the  appointment  of  law- 
agents  to  assist  them  in  the  performance 
of  their  duties,  appointed  an  independent 


firm  of  solicitors.  The  Empire  Guarantee  and 
Insurance  Corporation,  Ltd.  {in  Liquidation), 
1911  (O.  H.),  2  S.  L.  T.  292. 

63.  Liquidation  —  Judicial — "Court"  — 
"  Vacation  "^lurisdiction  of  Lord  Ordinary 
on  the  Bills — Companies  (Consolidation) 
Act,  1908  (8  Edw.  VH.  c.  69),  sec.  135.— SeW 
(1)  that  the  jurisdiction  given  by  sec. 
135  of  the  Companies  (Consolidation)  Act, 
1908,  to  the  Lord  Ordinary  on  the  Bills  in 
vacation  was  not  limited  to  cases  in  which 
there  had  been  a  remit  to  a  permanent 
Lord  Ordinary ;  and  (2)  that  the  word 
"  vacation  "  allied  to  a  temporary  adjourn- 
ment of  the  Court  during  session.  London 
County  and  Westminster  Bank,  Ltd.,\9\\,  S.C. 
1073 ;  48  S.  L.  R  884 ;  1911,  2  S.  L.  T.  89. 

64.  Liquidation  —  Judicial  —  Creditors' 
Petition  —  Expired  Charge  —  Debt  under 
£50 — No  Free  Assets— Companies  (Con- 
solidation) Act,  1908  (8  Edw.  Vn.  c.  69), 
sees.  129,  130,  and  141.— Creditors  of  a 
company,  who  had  charged  upon  an  extract 
decree  but  had  not  received  payment  within 
the  inducice,  presented  a  petition  for  a 
winding-up  order.  The  Court  granted  the 
order  notwithstanding  that  the  debt  due 
was  under  £50,  and  that  the  only  assets  of 
the  company  consisted  of  heritage  which 
was  fully  mortgaged.  Spiers  &  Coy.  v. 
Central  Building  Coy.  Ltd.,  1911,  S.  C.  330; 
48  S.  L.  R.  268 ;  1911,  1  S.  L.  T.  14. 

65.  Liquidation — Judicial— Petition  for 
Judicial  Winding  up  —  Inability  to  Pay 
Debts — Proof— Bill  Dishonoured  but  not 
Protested  —  Other  Evidence  —  Companies 
(Consolidation)  Act,  1908  (8  Edw.  Vn. 
c.  69),  sec.  130  (3)  ajid  (4).— In  a  petition 
under  the  Consolidation  Act  for  the  judicial 
winding-up  of  a  company,  the  petitioner 
averred  that  the  company  was  unable  to 
pay  its  debts,  and  produced  (1)  a  dishonoured 
bill  and  (2)  a  correspondence  which  showed 
that,  although  the  petitioner  had  repeatedly 
asked  for  payment  of  the  bill,  payment  had 
not  been  made.  The  bill  had  not  been 
protested  nor  had  any  charge  for  payment 
been  given  thereon.  The  Court  orderd 
intimation  and  service.  Gandy,  Petr.,  1912, 
50  S.  L.  E.  3 ;  2  S.  L.  T.  276. 

66.  Liquidation— Law- Agents— Procednie 
— Production  of  Documents — ^Lien — Com- 
panies Act,  1862  (25  &  26  Vict.  c.  89),  sec. 
115. — On  a  note  for  the  official  liquidator 
of  a  company  in  liquidation,  the  compan/»= 
law-agents  may  be  ordered  under  sec  115 
of  the  Companies  Act,  1862,  to  produce  all 
books,   title-deeds,   and    other  documents 
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relating  to  the  company,  without  prejudice, 
however,  to  their  lien  for  their  account. 
Liquidator  of  James  Donaldson  &  Cm.  Ltd. 
V.  White  &  Pari,  1908,  S.  C.  309 ;  45  S.  L.  E. 
231 ;  15  S.  L.  T.  578.  Cf.  for  the  effect  of 
such  an  order,  Lochee  Sawmills  Coy.  Ltd.  v 
Stevenson,  1908,  S.  C.  559 ;  45  S.  L.  R.  469  ; 
15  S.  L.  T.  870. 

67.  LicLuidation— Law-Agent's  Accounts. 

— Circumstances  in  which  a  law-agent's 
accounts  were  submitted  to  a  reporter  after 
they  had  been  audited  and  paid.  Observa- 
tions upon  law-agent's  duties  in  liquidations. 
Leith  and  East  Coast  Steam  Shipping  Coy. 
{in  Liquidation),  1909(0.  H.),  1  S.  L.  T.  53. 

68.  Liquidation— Law-Agent's  Accounts 
—Fee  Fund  Dues.— Liquidation  proceed- 
ings being  wholly  judicial,  the  whole  legal 
accounts  are  judicial  accounts  and  are  liable 
to  fee  fund  dues.  William  Barr  &  Co.  Ltd. 
{in  Liquidation),  1911  (0.  H.),  1  S.  L.  T.  396. 

69.  Liquidation— Preferential  Payments 
—Poor-Rates— Expenses  of  Liquidation.— 
Poor-rates  due  by  a  company  do  not,  in 
its  liquidation,  take  preference  over  the 
winding-up  expenses.  Scottish  Drug  Depot, 
Ltd.  V.  Fraser,  1905,  7  F.  646-  42  S.  L.  E. 
550;  13S.  L.  T.  46. 

70.  Liquidation  —  Proceedings  against 
Company— Action  Without  Leave— Com- 
petency—Waiver  of  Objection— Duty  of 
Court— Companies  (Consolidation)  Act,  1908 
(8  Edw.  VII.  c.  69),  sec.  142.— An  action 
having  been  brought,  without  leave  of  the 
Court,  against  a  company  in  liquidation, 
and  also  against  the  liquidator  and  certain 
secured  creditors,  decree  in  absence  was 
granted  against  the  company  and  the 
liquidator.  The  secured  creditors,  who 
were  the  only  compearing  defenders,  did  not 
plead  that  the  action  was  incompetent. 
Held,  in  an  appeal,  that  as  the  company  and 
the  liquidator  had  waived  any  objection 
to  the  competency,  it  was  no  part  of  the 
duty  of  the  Court  to  put  sec.  142  of  the 
Consolidation  Act  into  operation.  Hill  v. 
Black,  1914,  S.  C.  913;  51  S.  L.  E.  811; 
1914,  2  S.  L.  T.  123. 

71.  Liquidation  —  Proceedings  against 
Company  —  Diligence  —  Action  of  Maills 
and  Duties  Commenced  before  Winding-up 
Order— Leave  of  Court — Proceedings  Sisted 
that  Pursuer  might  Apply  for  Leave- 
Companies  Act,  1862,  sec.  87 — Conveyanc- 
ing (Scotland)  Act,  1874,  sec.  55. — Question 
whether  an  action  of  maills  and  duties  can 
proceed  against  a  company  in  liquidation 


without  leave  of  the  Court.  Challoner  v. 
The  Scottish  Immoved  Dwellings  Coy.  Ltd., 
1904  (0.  H.),  12  S.  L.  T.  498. 

72.  Liquidation  —  Proceedings  against 
Company— Diligence— Leave  to  Proceed— 
Sequestration  for  Arrears  of  Feu-Duty.— 

The  Court  granted  a  superior  leave  to 
proceed  with  the  sequestration  of  move- 
ables upon  his  feu  in  respect  the  company, 
his  vassals,  had  failed  to  pay  the  feu-duty. 
Anderson's  Trs.  v.  Donaldson  &  Coy.  Ltd. 
{in  Liquidation),  1908,  S.  C.  38  ;  45  S.  L.  R. 
26;  15  S.  L.  T.  409. 

73.  Liquidation  —  Proceedings  against 
Company— Leave  to  Proceed  by  Action  to 
Constitute  Debt.— A  financial  agent  was 
refused  leave  to  proceed  by  action  for  the 
constitution  of  a  debt  alleged  to  be  due  to 
him  for  services  rendered  in  introducing  a 
company  to  business  and  to  persons  with 
whom  business  was  done.  Codas  v.  Bruce 
Peebles  &  Coy.  Ltd.  {in  Liquidation),  1908 
(0.  H.),  16  S.  L.  T.  7. 

74.  Liquidation  — Proceedings  against 
Company  —  Leave  to  Proceed  —  Action 
Raised  Without  Leave  after  Winding-up 
Order. — After  a  winding-up  order  had  been 
pronounced,  a  superior  raised  an  action 
against  the  company  for  sequestration  of 
the  moveables  on  a  feu  held  by  them 
from  him.  He  subsequently  applied  under 
sec.  87  for  leave  to  proceed.  Leave 
granted.  Anderson's  Trs.  v.  Donaldson  & 
Coy.  Ltd.  {in  Liquidation),  1908,  S.  C.  38  ; 
45  S.  L.  E.  26 ;  15  S.  L.  T.  409. 

75.  Liquidation— Proceedings  by  Com- 
pany—Liquidation under  Supervision  of 
English  Courts— Action  in  Court  of  Session 
against  Scottish  Contributory  regarding 
Liability  for  Calls— Companies  Act,  1862, 
sees.  122  and  160.— An  action  was  raised  in 
the  Court  of  Session  by  the  liquidator  of  a 
company  in  liquidation  under  the  super- 
vision of  the  English  Courts  against  a 
residenter  in  Scotland  for  calls  on  shares. 
The  action  involved  a  question  as  to  the 
validity  of  a  compromise.  The  Lord 
Ordinary,  on  the  ground  that  this  question 
ought  to  be  settled  by  the  Court  having 
charge  of  the  liquidation,  sisted  the  action 
in  order  that  either  party  might  submit 
this  question  to  the  English  Courts.  Carbon 
{New)  Syndicate,  Ltd.  {in  Liquidation)  v.  Seton, 
1904  (0.  H.),  12  S.  L.  T.  191. 

76.  Liquidation— Procedure— Conduct  of 
Liquidation— Law- Agent's  Accounts  —  Re- 
spective Duties  of  Liquidators  and  their 


183 


COMPANY 


184 


Agents.— Observations  by  the  Court  thereon. 
lieehie  v.  Liquidator  of  Leith  and  East  Coast 
Steam  Shipping  Coy.  Ltd.,  1911,  S.  C.  808 ; 
48  S.  L.  R.  622 ;  1911,  1  S.  L.  T.  371. 

77.  Liquidation  —  Procedure  —  Order  for 
Examination  of  Witnesses  and  Production 
of  Documents— Intimation— Form  of  Order 
—Right  of  Witness  to  be  Represented  by 
Counsel— Companies  Act,  1862,  sees.  115, 
117,  126  to  128,  and  151— Companies  Act, 
1886,  sec.  6. — Davidson  (Liquidator,  Larkhall 
Collieries,  Ltd.),  1905  (0.  H.),  13  S.  L.  T. 
752. 

78.  Liquidation— Procedure— Petitionfor 
Judicial  Windingup— Induciae.— A  petition 
for  the  judicial  winding  up  of  a  company 
having  set  forth  that  many  of  the  com- 
pany's creditors  were  resident  in  the  West 
Indies,  the  Court  allowed  all  parties  having 
interest  to  lodge  answers  within  twenty-one 
days  after  intimation,  advertisement,  and 
service.  Wilsons,  Ltd.,  Petrs.,  1912,  50 
S.  L.  E.  161 ;  1912,  2  S.  L.  T.  330. 

79.  Liquidation — Procedure— Reclaiming 
Note  —  Competency  —  Timeous  Lodging — 
Companies  (Consolidation)  Act,  1908  (8 
Edw.  VII.  c.  69),  sec.  181  (3).— Held  (after 
consultation  with  Second  Division)  that  the 
provisions  of  sec.  181  (3)  of  the  Consolida- 
tion Act,  1908,  were  peremptory  and  not 
directory,  and  accordingly,  that  a  reclaim- 
ing note  which  had  not  been  presented 
until  after  the  expiry  of  fourteen  days  from 
the  date  of  the  order  reclaimed  against  was 
incompetent.  MacArthur  v.  Mackay,  1914, 
S.  C.  547  ;  51  S.  L.  R.  466 ;  1914, 1  S.  L.  T. 
336. 

80.  Liquidation  —  Procedure  —  Supervi- 
sion Order  Granted  in  Vacation — Subse- 
quent Note  for  Confirmation  of  Appoint- 
ment of  Liquidator  and  Committee  of  Ad- 
vice, and  for  Remit  to  Lord  Ordinary- 
Competency  —  Companies  (Consolidation) 
Act,  1908  (8  Edw.  VII.  c.  69),  sec.  199.— A 
petition  by  a  company,  which  had  gone 
into  voluntary  liquidation,  to  have  the 
liquidation  placed  under  the  supervision  of 
the  Court,  was  granted  in  vacation.  There- 
after, on  the  first  sederunt  day  in  session, 
the  petitioners  presented  a  note  to  the 
Division  for  (1)  confirmation  of  the  appoint- 
ment of  the  liquidator  and  a  committee  of 
advice  appointed  by  the  shareholders  and 
creditors,  and  (2)  a  remit  to  one  of  the 
Lords  Ordinary.  Held  that  the  note  was 
incompetent  in  respect  (1)  that  the  crave 
for  confirmation  of  the  liquidator's  appoint- 
ment and  the  remit  was  unnecessary,  and 


(2)  that  confirmation  of  the  committee  of 
advice  was  not  a  matter  for  the  Court. 
Belhaven  Engineering,  &c.  Ltd.,  Petrs.,  1912, 
50  S.  L.  E.  19  ;  1912,  2  S.  L.  T.  285. 

81.  Liquidation  — Procedure  — Winding- 
up  Order  Pronounced  by  Lord  Ordinary  on 
the  Bills  in  Vacation  —  Reclaiming  Note 
— Competency— Companies  (Consolidation) 
Act,  1908  (8  Edw.  VII.  c.  69),  sec.  181.— A 
winding-up  order  pronounced  by  the  Lord 
Ordinary  on  the  Bills  in  vacation  is  reclaim- 
able.  Magistrates  of  Edinburgh  v.  Union 
Billposting  Coy.  Ltd.,  1913,  S.  C.  105;  50 
S.  L.  E.  61;  1912,  2  S.  L.  T.  336. 

82.  Liquidation  —  Ranking  —  Principal 
Debtor  and  Cautioner  both  in  Liquidation 
—Creditor  Claiming  in  both  Liquidations 
—Right  of  Creditor  to  Draw  Dividends  up 
to  Twenty  Shillings  in  the  Pound  on  FuU 
Debt  and  Interest,  not  merely  on  Claim 
Ranked  as  at  the  Date  of  the  Liquidation. 
— A  principal  debtor  and  cautioner  both 
went  into  liquidation.  The  principal  debt 
did  not  become  due  until  some  years  there- 
after, but  interest  was  paid  periodically 
thereon.  Held  that  the  creditor  was  en- 
titled to  rank  in  both  liquidations  to  the 
efiect  of  enabling  him  to  draw  twenty 
shillings  in  the  pound  on  his  debt  and  of 
all  interest  thereon,  even  if  that  resulted 
in  his  drawing  more  than  twenty  shillings 
in  the  pound  on  his  claims  as  distinguished 
from  his  debt.  Liquidators  of  the  Insurance 
Trust  and  Agency  Coy.  Ltd.  v.  Inches,  1905 
(0.  H.),  13  S.  L.  T.  556. 

83.  Liquidation  —  Reconstruction— Com- 
petency—Winding  up  under  Supervision- 
Companies  Act,  1862,  sec,  161 — Joint  Stock 
Companies  Arrangement  Act,  1870,  sec.  2. 
— The  liquidators  of  a  company  in  liquida- 
tion under  supervision  applied  for  approval 
of  a  scheme  of  reconstruction.  The  Lord 
Ordinary  approved  of  the  scheme,  repelling 
the  argument  of  the  dissentient  share- 
holders, holding  that  sec.  161  of  the  Com- 
panies Act,  1862,  did  not  apply  to  a 
company  which  is  not  being  wound  up 
altogether  voluntarily.  Bruce  Peebles  & 
Coy.  Ltd.  (in  Liquidation)  v.  Whiteley's 
Exrs.  and  Others,  1908  (O.  H.),  16  S.  L.  T. 
506. 

84.  Liquidation  — Set-oflf.—fi^eW  that  a 
party  is  not  entitled  to  set-off  against  a 
debt  due  at  and  prior  to  the  date  of  the 
liquidation  a  sum  that  became  due  by  him 
to  the  liquidator  for  work  done  for  him 
during  the  liquidation,  thus  obtaining  a 
preference  in  liquidation.     Asphaltic  lime- 
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stone  Gonciete  Coy.  Ltd.  v.  Gmyoration  of 
Glasgow,  1905  (0.  H.)  13  S.  L.  T.  276. 
(See  1907,  S.  C.  463;  44  S.  L.  R.  327; 
14  S.  L.  T.  706 ;  vide  infra,  voce  Liquida- 
tor.) 

85.  LicLuidation  —  Voluntary— Approval 
of  Deliverances  on  Creditors'  Claims— Com- 
panies (Consolidation)  Act,  1908  (8  Edw. 
VII.  c."  69),  sec.  193.— The  liquidators  in  a 
voluntary  winding  up  presented  a  petition 
under  sec.  193  of  the  Consolidation  Act, 
1908,  for  approval  of  their  deliverances 
on  the  whole  claims  of  creditors  as  set 
forth  in  a  statement  produced.  A  copy 
of  the  petition  and  of  the  deliverances  for 
which  approval  was  sought  having  been 
served  on  the  creditors,  and  no  answers 
having  been  lodged,  the  Court  granted  the 
prayer  of  the  petition.  Kosmoid  Tubes,  Ltd. 
(in  Liquidation),  1911,  49  S.  L.  E.  9  ;  1911, 
2  S.  L.  T.  327. 

86.  LicLuidation — Voluntary — Future  or 
Contingent  Claims — Distribution  of  Assets 
—Companies  Act,  1886  (49  Vict.  c.  23),  sec. 
4.^-The  proprietors  of  paper  mills  were 
also  tenants  of  lands  under  leases  which 
imposed  on  them  obligations  of  mainten- 
ance and  restoration.  They  disponed  the 
mills  and  assigned  the  leases  to  a  company 
which  undertook  to  relieve  them  of  all 
obligations  under  the  leases.  On  the 
company  going  into  voluntary  liquidation, 
but  being  able  to  pay  all  claims  and  still 
possess  a  balance,  except  possible  future 
and  contingent  claims  by  the  vendors  in 
respect  of  the  obligation  in  the  leases,  held 
(1)  that  the  vendors  were  not  bound  to 
lodge  with  the  liquidator  an  affidavit  and 
claim  as  for  breach  by  the  company  of 
its  future  obligations;  and  (2)  that  they 
were  entitled  to  prevent  him  from  dis- 
tributing among  the  shareholders  any 
assets  of  the  company  which  might  remain 
after  payment  of  ordinary  creditors,  with- 
out making  provision  for  the  implement  of 
these  obligations  as  they  might  become 
prestable.  Gollins'  Trs.  v.  Borland  &  Coy. 
Ltd.  and  Another,  1907,  S.  C.  1287 ;  44 
S.  L.  E.  956;  15  S.  L.  T.  287. 

87.  Liquidation  —  Voluntary  —  Petition 
for  Appointment  of  Committee  of  Inspec- 
tion —  Procedure  —  Companies  (Consolida- 
tion) Act,  1908  (8  Edw.  VII.  c.  69),  sec.  188. 
—  Where,  in  a  voluntary  winding  up,  a 
petition  was  presented  under  sec.  188  of 
the  Consolidation  Act,  1908,  for  the 
appointment  of  a  committee  of  inspection, 
the  Court,  on  the  production  of  a  letter 


from  the  liquidator  consenting  to  the 
application,  granted  the  prayer  of  the  peti- 
tion without  ordering  intimation  or  service. 
Marlow,  Petr.,  1912,  S.  C.  625;  49  S.  L.  E. 
464;  1912,  1  S.  L.  T.  250. 

88.  LicLuidation  —  Voluntary  —  Proceed- 
ings against  Company— Claim— Contribu- 
tory and  Creditor— Application  to  Court 
under  Acts  1862,  sec.  138 ;  1900,  sec.  25 ; 
and  1908,  sec.  193. — In  a  petition  to  the 
Court  under  these  sections  to  determine 
whether  a  claim  by  a  contributory  and 
creditor  of  a  company  against  the  com- 
pany in  liquidation  was  good,  held  that 
the  claim  being  one  of  damages  was 
not  an  appropriate  question  for  decision 
under  the  sections,  and  that  its  deter- 
mination did  not  come  within  the 
description  "just  and  beneficial"  required 
by  the  statute,  and  petition  refused. 
Crawford  v.  M'Culloch  and  Others,  1909, 
S.C.  1063;  46S.L.E.749;  1909,  IS.L.T. 
536. 

89.  Liquidation  —  Voluntary— Procedure 
— Appeal  in  Bill  Chamber  against  Bejection 
of  Claim  by  Liquidator— Competency — 
Companies  Act,  1908  (8  Edw.  VII.  c.  69), 
sees.  193  and  208.— A  note  of  appeal  in  the 
Bill  Chamber  by  creditors  in  a  voluntary 
liquidation  against  a  deliverance  of  the 
liquidator  rejecting  their  claim  dismissed 
as  incompetent.  MacLellan  &  Coy.  v. 
Mitchell  (Liquidator  of  British  Patent  Buoy 
Coy.  Ltd.),  1909  (0.  H.),  2  S.  L.  T.  408. 

90.  Liquidation— Voluntary — Besolution 
to  Wind  up  —  Interdict  —  Ultra  vires.  — 
Question  by  Lord  Kyllachy  whether  a  note 
of  suspension  and  interdict  against  a  liqui- 
dator, appointed  in  a  voluntary  winding 
up  of  a  company  in  terms  of  an  ex  facie 
regular  special  resolution,  is  the  proper 
way  to  stop  his  carrying  on  the  liquidation, 
where  the  complaint  is  that  the  special 
resolution  was  ultra  vires.  Howling's  Trs. 
V.  Smith,  1905,  7  F.  390;  42  S.  L.  E.  321 ; 
12  S.  L.  T.  628. 

91.  Liquidation  —  Voluntary  -;-  Supervi- 
sion Order  —  Compulsory.  —  Liquidation, 
subject  to  supervision,  granted  in  prefer- 
ence to  compulsory  winding  up  where  a 
majority  of  creditors  were  in  favour  of  the 
former  course.  Elsmie  &  Son  v.  Tomatin 
Spey  Distillery,  Ltd.,  1906,  8  F.  434;  43 
S.  L.  E.  324 ;  13  S.  L.  T.  722. 

92.  Liquidator  —  Appointment  —  Joint 
Liquidators  —  Nominee  of  Creditors  — 
Neutral  Liquidator.— A  company  having 
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resolved  to  go  into  voluntary  liquidation, 
and  having  appointed  its  managing  director 
as  liquidator,  applied  for  a  supervision 
order  at  a  meeting  of  creditors.  Subse- 
quently, at  a  meeting  held,  it  was  decided 
by  a  majority  to  apply  for  the  appointment 
of  the  auditor  of  the  company  to  act  jointly 
with  the  liquidator  already  appointed. 
The  appointment  of  the  auditor  as  joint 
liquidator  was  opposed  by  certain  creditors, 
on  the  ground  that  there  would  be  no 
independent  oflScer  to  investigate  the  com- 
pany's affairs  in  the  interests  of  the  credi- 
tors. The  Court  granted  the  supervision 
order;  confirmed  the  appointment  of  the 
auditor  as  liquidator,  but  conjoined  with 
him  as  joint  liquidator  an  independent 
■chartered  accountant ;  and  superseded  the 
appointment  of  the  managing  director  as 
liquidator.  Argylls,  Ltd.  v.  Ritchie  & 
Whitemcun,  1914,  S.  C.  915;  51  S.  L.  K. 
772;  1914,  2  S.  L.  T.  136. 

93.  Liquidator— Caution— Bond  of  "Ap- 
proved Guarantee  Company"  Authorised 
— Premium  on  Bond  Charged  against  Com- 
pany's Estate,  but  to  be  Considered  in  Fix- 
ing Liquidator's  Remuneration  —  Act  of 
.Sederunt,  15th  July  1904. — In  a  note  pre- 
sented by  a  liquidator  in  a  liquidation 
under  supervision,  the  Court  authorised  the 
acceptance  of  a  bond  of  caution  by  an 
"  approved  guarantee  company,"  i.e.  a  com- 
pany approved  for  the  purposes  of  judicial 
factories  under  the  Act  of  Sederunt,  15th 
July  1904,  the  premium  on  such  bonds  to 
be  charged  against  the  liquidation,  but 
such  charge  to  be  considered  in  fixing  the 
liquidator's  remuneration.  Where  the 
assets  of  a  company  in  liquidation  amounted 
to  about  £6000  the  Court  fixed  the  amount 
of  caution  to  be  found  by  the  liquidator 
at  £3000.  M'Leod  (Liquidator-  of  Alexander 
Forrester,  Ltd.),  1907,  S.  C.  552  ;  44  S.  L.  R. 
393  ;  14  S.  L.  T.  789. 

94.  Liquidator— Caution— Bond  of  "Ap- 
proved Guarantee  Company"  Authorised 
—Act  of  Sederunt,  15th  July  1904.— In  a 
note  presented  by  the  liquidator  in  liquida- 
tion under  supervision  the  Court  authorised 
the  acceptance  of  a  bond  of  caution  by  an 
"  approved  guarantee  company,"  the 
premium  on  such  bond  to  be  charged 
against  the  liquidation,  but  such  charge  to 
be  considered  in  fixing  the  liquidator's 
remuneration.  Where  the  assets  of  a 
company  in  liquidation  amounted  to  about 
£9000,  the  Court  fixed  the  amount  of 
caution  to  be  found  by  the  liquidator  at 
£6000.       Graham    {Liquidator    of    James 


Donaldson  &  Coy.  Ltd.),  1907,  44  S.  L.  E. 
739  ;  15  S.  L.  T.  78. 

95.  Liquidator — Caution — Death  of  Liqui- 
dator in  Voluntary  Liquidation  under 
Supervision — Eequirement  of  Caution  from 
Ms  Successor— Companies  (Consolidation) 
Act,  1908  (8  Edw.  VII.  c.  69),  sec.  149  (5).- 
A  liquidator  in  a  voluntary  liquidation, 
which  had  afterwards  been  placed  under 
the  supervision  of  the  Court,  died,  and  a 
new  liquidator  was  appointed  in  his  room. 
Caution  had  not  been  required  from  the 
original  liquidator.  Held  that  the  new 
liquidator  must  find  caution.     Gray,  Petr., 

1910,  S.  C.  358;  47  S.  L.  E.  345;  1910, 
1  S.  L.  T.  156. 

96.  Liquidator  —  Death  of  Joint  Liqui- 
dator— Application  by  Shareholders  for 
Appointment  of  New  Liquidator  and 
Statement  of  Progress  of  Liquidation.— 

Circumstances  in  which  application  granted. 
Ecuadorian  Association,  Ltd.  (in  Liquidation) 
V.  Fox,  1906  (0.  H.),  14  S.  L.  T.  47. 

97.  Liquidator — Death  of  Liquidator- 
Application  for  Appointment  of  New  Liqui- 
dator-Companies (Consolidation)  Act,  1908 
(8  Edw.  VII.  c.  69),  sees.  135,  149  (7),  and 
285. — An  application  for  the  appointment 
of  a  new  liquidator  ought  to  be  presented 
to  the  Lord  Ordinary  in  the  liquidation, 
and  not  to  the  Division.     Pearston,  Petr., 

1911,  48  S.  L.  E.  755. 

98.  Liquidator  —  Foreign  —  OfB.cial  of 
Company  —  Director.  —  Circumstances  in 
which  the  Court  in  granting,  at  the  prayer 
of  a  company,  an  order  placing  its  voluntary 
liquidation  under  supervision,  confirmed 
the  appointment  as  joint  liquidator  of  a 
director  of  the  company  resident  outwith 
the  jurisdiction,  there  being  associated  with 
him  another  liquidator  unconnected  with 
the  company  resident  within  the  jurisdic- 
tion. Brioce  Peebles  &  Coy.  Ltd.  v.  Shidh 
and  Others,  1908,  S.  C.  692;  45  S.  L.  K 
537;  15  S.  L.  T.  999. 

99.  Liquidator— Personal  Liability— Un- 
successful Action  —  Expenses  —  Form  of 
Decree. — The  effect  of  a  simple  decree  for 
expenses  pronounced  against  the  liquidators 
of  a  company  is  to  render  the  liquidators 
personally  liable,  but  they  have  recourse 
against  the  assets  of  the  company  if  there 
are  any.  Under  a  decree  against  the 
liquidators  "personally"  they  are  not  en- 
titled to  relief  out  of  the  assets  under  their 
charge,  and  such  a  decree  will  only  be 
pronounced    where    the   liquidators   have 
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"been  personally  blameworthy.  Kilmarnock 
Theatre  Coy.  v.  Buchanan,  1911,  S.  C.  607; 
48  S.  L.  E.  547 ;  1911,  1  S.  L.  T.  225. 

100.  Liquidator  —  Powers— Adoption  of 
Contract — Set-off. — A  company  at  the  date 
of  liquidation  was  bound  under  two  separate 
contracts  with  the  same  corporation.  Held 
that  the  liquidator  was  entitled  to  adopt 
one  contract  and  disafiBrm  the  other  so  far 
as  unexecuted,  and  that  the  corporation 
was  not  entitled  on  the  completion  of  the 
work  under  the  second  contract  to  retain 
the  sum  which  then  became  payable  either 
(a)  in  security  of  a  claim  of  damages  for 
the  non-fulfilment  of  the  obligation  to 
maintain  the  first  contract,  or  (b)  in  security 
of  the  due  performance  in  the  future  of  the 
similar  obligation  under  the  second  con- 
tract. The  Asphaltic  Limestone  Concrete  Coy. 
Ltd.  V.  Corporation  of  Glasgow,  1907,  S.  C. 
463  ;  44  S.  L.  E.  327  ;  14  S.  L.  T.  706. 

101.  Liquidator  —  Powers  —  Note  for 
Special  Powers  —  Procedure  —  Intimation 
and  Service. — In  a  note  by  the  liquidator 
of  a  company  for  authority  (1)  to  complete 
a  title  to  the  company's  properties,  and  (2) 
to  execute  an  adopting  agreement  and  all 
appropriate  deeds  in  connection  with  the 
sale  of  the  company's  property  and  assets, 
the  liquidator  pointed  out  that  the  share- 
holders had  already  authorised  the  carrying 
out  of  the  agreement  by  unanimously  con- 
firming it,  and  moved  that  intimation  and 
service  of  the  note  should  be  dispensed 
with  as  unnecessary.  The  Lord  Ordinary 
(Cullen)  refused  the  motion.  Bellutven  En- 
gineering Coy.  Ltd.,  1912  (0.  H.),  2  S.  L.  T. 
472. 

102.  Liquidator  —  Powers  —  Powers  of 
Provisional  Liquidator  Sanctioned  by  the 
Court— Consolidation  Act,  1908  (8  Edw. 
VII.  c.  69),  sec.  151  (1)  (a)  and  (b),  (2)  (a), 
•(d),  and  (e). — Circumstances  in  which  the 
Court  authorised  the  provisional  liquidator 
of  a  company  to  carry  on  the  business  of 
the  company ;  to  draw,  accept,  &c.,  bills  of 
exchange  and  promissory  notes ;  to  borrow 
money  on  the  security  of  the  assets  pf  the 
company;  and  to  defend  any  action  or 
other  legal  proceedings,  &c.  Wilsons,  Ltd., 
Petrs.,  1912,  50  S.  L.  E.  161 ;  1912,  2  S.  L.  T. 
330. 

103.  Liquidator— Powers— Power  to  Sell 
Company's  Heritable  Property  and  Ma- 
chinery.—Terms  of  prayer  refused  as  being 
too  general.  Tait  (Liquidator  of  the  Scottish 
Motor  Engineering  Coy.  Ltd.),  1907  (0.  H.), 
15  S.  L.  T.  135. 


104.  Liquidator— Provisional  Liquidator 
— Appointment— Consolidation  Act,  1908 
(8  Edw.  VII.  c.  69),  sec.  149  (2).— Where,  in 
a  petition  for  the  judicial  winding  up  of 
a  company,  it  was  averred  that  many  of 
the  company's  creditors  were  resident  in 
the  West  Indies  and  the  bulk  of  its  assets 
were  situated  there,  the  Court  appointed  a 
provisional  liquidator.  Wilsons,  Ltd.,  Petrs., 
1912,  50  S.  L.  E.  161  ;  1912,  2  S.  L.  T.  330. 

105.  Liquidator— Removal— "Due  Cause" 
—Companies  Act,  1862  (25  &  26  Vict.  c.  89), 
sec.  141. — Circumstances  in  which  in  a  volun- 
tary liquidation  the  Court  refused  to  remove 
the  liquidators  appointed  by  the  share- 
holders, holding  that  "due  cause"  for  so 
doing  had  not  been  shown.  Gaunt's  Exrs. 
v.  Liquidators  of  La  Mancha  Syndicate,  Ltd., 
1907,  44  S.  L.  E.  316 ;  14  S.  L.  T.  675. 

106.  Liquidator— Resignation-Appoint- 
ment of  New  Liquidator — Companies  (Con- 
solidation) Act,  1908  (8  Edw.  VII.  c.  69), 
sec.  149  (6)  and  (7). — Where  a  liquidator 
appointed  by  the  Court,  after  making  in- 
quiry into  the  affairs  of  the  company, 
declined  to  accept  office,  the  Lord  Ordinary 
in  the  liquidation  (Cullen)  appointed  a  new 
official  liquidator.  Glasgow  Commercial  Coy. 
Ltd.,  1913  (0.  H.),  1  S.  L.  T.  117. 

107.  Meeting — Voters — Special  Resolu- 
tion— Winding  up. — A  special  resolution  to 
wind  up  a  company  is  in  no  other  position 
than  any  other  special  resolution  with 
regard  to  the  articles  of  association.  How- 
ling's  Trs.  V.  Smith,  1905,  7  F.  390;  42 
S.  L.  E.  321  ;  12  S.  L.  T.  628. 

108.  Memorandum— Alterations— Objects 
—Business— Indeflniteness— Approved  by 
Court. —  The  Court  approved  of  an  altera- 
tion in  the  memorandum  of  a  company 
which  gave  it  power — 22.  "To  do  all  such 
other  things  as  are  incidental  or  conducive 
to  the  attainment  of  any  of  the  above  ob- 
jects, and  so  that  the  various  businesses  or 
objects  specified  shall  be  regarded  as  inde- 
pendent objects  and  in  no  wise  restricted 
...  by  reference  to  the  name  of  the  com- 
pany or  to  the  businesses  or  objects  con- 
tained in  any  other  paragraph."  London 
and  Edinburgh  Shipping  Coy.  Ltd.,  1909, 
S.  C.  1 ;  46  S.  L.  E.  85 ;  16  S.  L.  T.  386. 

109.  Memorandum  —Alteration— Objects 
— Power  to  Acquire  Similar  Businesses — 
Power  to  Sell  or  Amalgamate— Companies 
(Consolidation)  Act,  1908  (8  Edw.  VIL  c. 
69),  sec.  9  (1).— A  limited   company  pro- 
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posed  to  alter  its  memorandum  of  associa- 
tion by  including  the  following  additional 
objects: — "To  acquire  similar  businesses; 
to  amalgamate  with  any  other  firm,  person, 
or  company ;  to  sell  the  undertaking  of  the 
company."  The  Court  confirmed  the  power 
to  acquire  similar  businesses,  but  refused  to 
confirm  the  other  alterations  on  the  ground 
that  they  were  not  within  the  alterations 
which  a  company  was  authorised  to  make 
by  sec.  9  (1)  of  the  Consolidation  Act,  1908. 
John  Walker  &  Sons,  Ltd.,  1914,  S.  C.  280; 
51  S.  L.  R.  246 ;  1914,  1  S.  L.  T.  107. 

110.  Memorandum— Alteration— Objects 
—Procedure  —  Petition  for  Approval  Pre- 
sented before  Be-Begistration  as  Limited 
Company — "The  Court"  in  Vacation  — 
Companies  (Consolidation)  Act,  1908  (8  Edw. 
VII.  c.  69),  sees.  3  (1)  (iii.),  9,  57,  135,  and 
285.— A  company  which  had  been  registered 
as  an  unlimited  company  before  being  re- 
registered as  a  limited  company  under  the 
Consolidation  Act,  1908,  presented  a  peti- 
tion under  sec.  9  of  that  Act  for  approval 
of  an  altered  memorandum  which  had  been 
agreed  to  by  special  resolutions.  The  memo- 
randum was  headed  "Company  Limited  by 
Shares."  It  did  not  set  forth  the  objects 
of  the  company,  but  merely  referred  to  the 
original  agreement  and  articles  of  its  con- 
stitution. Held  (1)  that  the  petition  was 
premature,  in  respect  that  the  company 
must  first  be  re-registered  as  a  limited 
company  ;  (2)  that  the  objects  of  the  com- 
pany must  be  expressed  ad  longwm  in  the 
memorandum  and  not  by  reference ;  and 
(3)  that  the  petition  might  proceed  in  vaca- 
tion before  the  Lord  Ordinary  on  the  Bills. 
Proprietors  of  the  Boyal  Exchange  Buildings, 
Glasgow,  1911,  S.  C.  1337;  48  S.  L.  E.  1045; 
1911,  2  S.  L.  T.  197.  Subsequently,  the 
company  having  obtained  itself  registered 
as  a  limited  company,  the  alteration  of  its 
constitution  by  the  substitution  of  a  memo- 
randum with  diiferent  objects  in  place  of 
the  original  deed  of  constitution  was  con- 
firmed by  interlocutor  of  the  Court.  On 
a  copy  of  that  interlocutor  and  a  print  of 
the  memorandum  referred  to  in  it  being 
transmitted  to  the  registrar,  held  by  Lord 
CuUen  (Ordinary)  that  he  was  bound  to 
register  it  under  sec.  9  (6)  of  the  Act  of 
1908.     1912  (0.  H.),  1  S.  L.  T.  88. 

111.  Powers— Ultra  vires— Balance-Sheet 
— Balance-Sheet  containing  Under- Valua- 
tion of  Assets — Title  of  Individual  Share- 
holder to  Object.— A  shareholder  in  a  com- 
pany brought  an  action  against  the  com- 
pany and  its  directors  for  (1)  declarator 


that  defenders  were  not  entitled  to  issue 
balance-sheets  of  the  company  in  which  the 
stock  was  entered  at  less  than  its  true  value, 
with  the  object  and  result  of  concealing  that 
profits  had  been  earned  in  excess  of  what 
was  shown  in  the  balance-sheets;  and  (2) 
interdict  against  the  issuing  of  such  balance- 
sheets.  The  balance-sheets  were  passed  by 
auditors  and  approved  by  the  company  at 
general  meetings.  Pursuer  did  not  allege 
fraud,  but  he  averred  that  the  actings  com- 
plained of  were  ultra  vires.  Held  that  the 
valuation  of  the  stock  was  a  matter  within 
the  discretion  of  the  directors,  subject  to 
approval  of  the  shareholders  at  a  general 
meeting,  and  that  there  was  no  relevant 
averment  of  ultra  vires  ;  and  action  dismissed 
{Newton  v.  Birmingham  Small  Arms  Goy. 
Ltd.,  [1906]  2  Ch.  378,  distinguished). 
Young  v.  Brownlee  &  Goy.  Ltd.,  1911,  S.  C. 
677;  48  S.  L.  E.  462;  1911,  1  S.  L.  T. 
303. 


112.  Powers— Ultra  vires— Contract  with 
Shareholder  —  Money  Paid  up  on  Certain 
Shares  Credited  as  Paid  up  on  Other 
Shares. — E.  applied  for  and  was  allotted 
4000  £1  shares  in  a  company,  paying  2s.  6d. 
per  share  on  application,  in  all  £500.  Sub- 
sequently E.  entered  into  a  transaction  with 
the  company  whereby  1000  of  the  4000 
shares  were  treated  as  shares  on  which 
nothing  had  been  paid,  and  the  2s.  6d. 
paid  in  respect  of  each  of  these  1000  shares 
(or  £125  in  all)  was  treated  as  a  payment 
of  lOd.  to  account  of  each  of  the  remaining 
3000  shares  (or  £125  in  all).  Held  by  Lord 
Sherrington  (Ordinary)  that  the  transaction 
was  ultra  vires.  Britannia  Engineering  Coy. 
Ltd.  and  Liquidator  v.  Edward,  1909  (0.  H.), 
2  S.  L.  T.  300. 


113.  Register  —  Rectification  ot.  —  Held 
that  a  declaratory  conclusion  in  a  summons 
that  a  name  should  be  removed  from  a 
register  of  shares  is  a  competent  method  of 
applying  for  rectification.  Kinghorn  v.  Tk 
Glenyards  Fireclay  Goy.  Ltd.,  1907  (0.  H.), 
14S.  L.  T.  683.     Cf.'No.  30. 

114.  Shareholder  —  Trustee  —  Title — Ir- 
regularity. —  Testamentary  trustees  who 
were  contributories  to  a  company  in  respect 
of  shares  held  by  the  testator,  but  who  were 
not  members,  held  in  titulo  to  object  to  an 
ultra  vires  special  resolution  to  wind  up  the 
company.  Howling' s  Trs.  v.  Smith,  1905, 
7  F.  390;  42  S.  L.  E.  321;  12  S.  L.  T. 
628. 
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115.  Shares— Contract  to  Take— Condi- 
tional Application— Condition  Precedent. 
— A.  applied  for  shares  in  a  company,  pay- 
ing the  amount  due  on  application,  and 
which  entitled  him  to  receive  an  immediate 
allotment.  The  application  bore  to  be  made 
"on  the  distinct  understanding  that  my 
firm  is  appointed  surveyors  to  this  company 
over  an  average  radius  of  thirty  miles  from 
Edinburgh  .  .  .  and  that  my  firm  is  also 
appointed  advisory  surveyors  to  the  ad- 
visory board  for  Scotland."  A.'s  firm  was 
duly  appointed  surveyors  to  the  Edinburgh 
district,  but  the  company  went  into  liquida- 
tion before  an  advisory  board  had  been 
constituted  for  Scotland,  and  consequently 
before  A.'s  firm  had  been  appointed  ad- 
visory surveyors  thereto.  Held  that  the 
condition  that  A.'s  firm  was  to  be  appointed 
advisory  surveyors  was  not  a  condition  pre- 
cedent to  A.'s  becoming  a  shareholder  in 
the  company.  National  House  Property  In- 
vestment Coy.  Ltd.  V.  Watsmi,  1908,  S.  C.  888  ; 
45  S.  L.  E.  712;  16  S.  L.  T.  96. 

116.  Shares— Contract  to  Take— State- 
ment in  Prospectus  that  Vendors  "have 
Agreed  to  Subscribe  for"  Shares.  —  jffeZ(^ 
(diss.  Ld.  Salvesen)  that  a  statement  con- 
tained in  the  prospectus  of  a  company 
signed  by  the  vendors,  that  the  vendors 
"have  agreed  to  subscribe  for"  certain 
ordinary  shares  of  the  company,  did  not 
evidence  a  concluded  contract  between  the 
vendors  and  the  company  whereby  the 
former  were  bound  to  take  the  shares  men- 
tioned. Todd  {Liquidator  of  Millen  &  Somer- 
ville,  Ltd.)  V.  Millen,  1910,  S.  C.  868 ;  47 
S.  L.  E.  695;  1910,  2  S.  L.  T.  33. 

117.  Shares  —  Payment  —  Consideration 
other  than  Cash  or  the  Equivalent  of  Cash 
—  "Paid-up  Share  Capital"  —  Original 
Shares  Issued  at  a  Discount— Companies 
Clauses  Acts.  —  A  schedule  to  the  Act 
authorising  the  construction  of  the  New- 
burgh  and  North  Fife  Eailway  contained 
an  agreement  between  the  Newburgh  Com- 
pany and  the  North  British  Eailway  Com- 
pany, under  which  the  North  British  Com- 
pany guaranteed  a  fixed  dividend  on  the 
"  paid-up  share  capital "  of  the  Newburgh 
Company.  The  Newburgh  Company  hav- 
ing failed  to  raise  sufficient  capital,  entered 
into  an  agreement  with  a  construction 
syndicate,  whereby  the  company  undertook 
to  issue  to  the  syndicate  the  Ijalance  of  their 
unissued  capital,  and  the  syndicate  under- 
took to  construct  the  line.  The  syndicate 
disposed  of  the  shares  so  issued  at  con- 
siderably  less   than   par.      Held  {rev.  the 


Eailway  and  Canal  Commissioners)  by  a 
majority  of  seven  Judges  {diss,  the  Lord 
President  and  Lds.  Kinnear  and  Dundas) 
that  the  capital  so  issued  to  the  syndicate 
was  not  "paid-up  share  capital"  in  the 
sense  of  the  agreement,  and  that  the  North 
British  Company  were  only  bound  to  con- 
tribute towards  the  dividend  on  so  much 
of  the  capital  as  was  issued  in  consideration 
of  cash  or  the  equivalent  of  cash.  Question 
whether  a  company  incorporated  under  the 
Companies  Clauses  Acts  can  issue  its  stock 
at  a  discount  (Statham  v.  Brighton  Marine 
Palace  and  Pier  Coy.,  [1899]  1  Ch.  199  ;  and 
Webb  V.  Shropshire  Railways  Co.,  [1893]  3 
Ch.  307,  doubted).  Newburgh  and  North  Fife 
Ely.  Coy.  v.  North  British  Ely.  Coy.,  1913, 
S.  C.  1166;  50  S.  L.  E.  929;  1913,  2 
S.  L.  T.  212. 

118.  Shares — Payment— Contract  to  Take 
— Consideration  other  than  Cash — Allot- 
ment of  Shares  at  a  Discount — Certificate 
Bearing  that  Shares  Fully  Paid— Liability 
for  Unpaid  Balance — Personal  Objection. — 
The  partners  in  a  foundry,  having  floated 
a  limited  company,  proposed  to  certain  de- 
positors, from  whom  they  had  obtained 
deposits  of  sums  of  money,  that  their 
deposits  should  be  applied  in  taking  shares 
in  the  company.  Thereafter  shares  in  the 
company  were  allotted  to  the  depositors  in 
proportion  to,  but  of  greater  face  value 
than,  the  amounts  of  their  deposits,  and 
certificates  were  issued  to  them  which  bore 
that  the  shares  allotted  were  fully  paid, 
although  in  fact  they  were  not.  The  com- 
pany having  gone  into  liquidation,  one  of 
the  depositors  to  whom  shares  had  been 
allotted  was  sued  by  the  liquidators  for  the 
price  of  his  shares.  Held  by  Lord  Cullen 
(Ordinary)  that  as  the  certificates  bore  that 
the  shares  allotted  to  the  defender  were 
fully  paid,  and  as  they  had  been  accepted 
by  the  defender  in  that  belief,  the  company 
were  barred  from  insisting  in  their  claim, 
and  defender  assoilzied.  Penang  Foundry  Co. 
Ltd.  V.  Gardiner,  1913  (0.  H.),  S.  C.  1203 ; 
51  S.  L.  E.  3. 

119.  Shares— Payment— Contract  to  take 
Payment  other  than  in  Cash — Ultra  vires. 
A.,  in  applying  for  shares  in  a  company, 
paid  in  cash  the  amount  due  on  application, 
and  entered  into  an  agreement  to  pay  the 
balance  by  allowing  the  fees  to  be  earned 
by  his  firm  as  surveyors  to  the  company  to 
accumulate  for  that  purpose.  The  company 
having  subsequently  gone  into  liquidation, 
they  and  the  liquidator  sued  A.  for  the 
amount  still  unpaid  on  the  shares  for  which 
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he  had  applied.  Held,  that  A.  was  not  a 
shareholder  of  the  company,  the  agreement 
to  set  off  calls  against  fees  being  ultra  vires 
of  the  directors  and  vitiating  the  whole 
contract.  National  House  Properly  Invest- 
ment Coy.  Ltd.  V.  Watson,  1908,  S.  C.  888; 
45S.  L.  E.  712;  16  S.  L.  T.  96. 

120.  Shares — Lien — Company's  Lien  over 
Shares  for  Debts  Due  by  "Holder"  — 
"Holder"  of  Shares. — A  shareholder,  in 
security  of  sums  due  by  him  to  two  banks, 
transferred  to  nominees  of  the  banks  cer- 
tain shares  in  a  company  of  which  he  was 
the  registered  holder,  and  they  were  regis- 
tered in  the  names  of  the  bank's  nominees. 
On  the  shareholder's  death  his  estates  were 
sequestrated.  The  banks  having  recovered 
payment  of  the  debts  due  by  him  out  of 
other  securities,  were  ready  to  transfer  the 
shares  in  question  to  the  trustee  in  the 
sequestration,  but  the  company  claimed  a 
lien  over  them  in  terms  of  its  articles  of 
association  in  respect  of  a  debt  due  by  the 
deceased  to  it.  Held  that  "  holder  "  in  the 
articles  of  association  meant  "registered 
holder";  and,  since  the  deceased  was  not 
the  registered  holder  of  the  shares,  that 
the  company  had  no  lien  over  them  for  his 
debt.  Paul's  Tr.  v.  Thomas  Justice  &  Sons, 
Ltd.,  1912,  S.  C.  1303;  49  S.  L.  E.  937; 
1912,  2  S.  L.  T.  141. 

121.  Shares— Preference— Distribution  of 
Assets. — The  shares  of  a  company  were 
divided  into  ordinary  and  deferred  shares. 
In  the  articles  of  association  it  was  pro- 
vided that  the  ordinary  shares  should  have 
a  preferential  dividend,  and  that  in  the 
event  of  the  winding  up  of  the  company 
the  shares  of  the  company  should  be  repaid 
in  the  order  in  which  the  shares  were 
entitled  to  rank  for  payment  of  dividend. 
Held  that  the  ordinary  shareholders  were 
entitled  to  preferential  ranking  on  the 
assets  of  the  company  in  liquidation.  Sirne 
{Liquidator  of  Humboldt  Bedwood  Coy.  Ltd.) 
and  Others  v.  Coats,  1908,  S.  C.  751 ;  45 
S.  L.  E.  568 ;  15  S.  L.  T.  1028. 

122.  Shares— Transfer— Refusal  to  Regis- 
ter —  Lien  —  Averments  —  Relevancy. — In 
defence  to  an  action  to  have  a  company 
ordained  to  register  certain  transfers  of 
shares  in  name  of  the  pursuer,  the  de- 
fenders averred  that  the  pursuer's  object 
was  to  deprive  the  defenders  of  the  lien 
which  they  alleged  they  held  over  the 
shares  in  question;  they  further  averred 
that  the  pursuer  had  been  a  party  to  a 
fraudulent  sale  to  the  company  of  certain 


properties,  in  consequence  of  which  an 
action  of  damages  against  the  pursuer  and 
others  was  pending  in  America.  They 
alleged  that  this  action  would  determine 
all  questions  between  the  parties,  and 
moved  for  a  sist.  The  Lord  Ordinary 
(Dewar)  held  these  averments  irrelevant, 
and  ordained  the  defenders  to  enter  the 
pursuer  in  the  register  of  shareholders. 
O'Meara  v.  The  El  Palmar  Bubber  Estates, 
Ltd.,  1913  (O.  H.),  1  S.  L.  T.  383. 

123.  Shares — Transfer — Restrictions  on 
—  Refusal  to  Register  —  Effect  of.— The 
directors  of  a  company,  acting  in  terms  of 
its  articles  of  association,  refused  to  register 
a  transfer  of  shares.  The  vendor  of  the 
shares,  a  trustee  on  a  bankrupt  estate,  did 
not  propose  to  annul  the  contract  of  sale, 
but,  though  his  name  remained  on  the 
register,  he  refused  to  receive  and  remit 
the  dividends.  Held  that  if  the  vendee 
was  unable  to  offer  a  transference  accept- 
able to  the  company  the  vendor  was  bound 
to  receive  from  time  to  time  the  dividends 
and  bonuses  declared  on  the  shares  and  to 
account  for  them  to  the  vendee.  Stevenson 
V.  Wilson  and  Others,  1907,  S.  C.  445 ;  44 
S.  L.  E.  339;  14S.  L.  T.  743. 

124.  Shares— Transfer— Trustee  or  Ex- 
ecutor—  Executor  Nominate  of  Trustee 
or  Executor  — Unauthorised  Transfer  of 
Shares  forming  Part  of  the  Executry 
Estate — Company  not  Liable  for  Register- 
ing Transfer— Executors  (Scotland)  Act, 
1900,  sec.  6— Companies  Clauses  Consolida- 
tion (Scotland)  Act,  1845,  sec.  21.— E.,  as 
executor  of  D.,  was  placed  on  the  register 
of  shareholders  as  holder  of  certain  stock 
which  had  belonged  to  D.  E.  died,  and  his 
executor  registered  himself  as  proprietor  of 
the  stock  as  E.'s  executor.  He  then  sold 
the  stock  and  applied  the  proceeds  to  his 
own  purposes.  The  beneficiaries  on  D.'s 
estate  claimed  the  amount  of  the  proceeds 
from  the  company  on  the  ground  that  the 
transfer  by  E.'s  executor  was  inept,  and 
that  the  company  had  wrongfully  given 
effect  to  it.  Held  that  the  company  was 
not  liable.  Craig  v.  Caledonian  Ely.  Coy., 
1905  (0.  H.),  13  S.  L.  T.  643. 


COMPENSATION 

See  (1)  Alimentary  Pkovision,  voce  Dili- 
gence. 

(2)  Compulsory  Powers. 

(3)  Eetention. 

Compensation  for  Alteration  of  Turn- 
pike EoAD,  see  EoAD,  voce  Deviation. 
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Compensation  for  Disturbance  and  Im- 
provements, see  (1)  Landlord  and 
Tenant,  voce  Lease  ;  (2)  Small  Land- 
holder. 

Compensation  for  Loss  of  Casualties, 
&c.,  Due  to  Exercise  of  Statutory 
Powers,  see  Compulsory  Powers, 
voce  Compensation. 

Compensation  for  Mineral  Workings, 
see  Mines  and  Minerals. 

Compensation  for  Personal  Injuries, 
see  (1)  Master  and  Servant,  voce 
Employment;  (2)  Negligence;  (3) 
Workmen's  Compensation. 

Counter  Claim,  Questions  arising 
UNDER  Sheriff  Courts  Act,  1907, 
see  Sheriff,  voce  Procedure. 

Set-off  as  Affecting  Award  of  Ex- 
penses in  Name  of  Agent  -  Dis- 
BURSER,   see  Expenses,  voce  Agent- 

DlSBURSER. 

Set-off  of  Debt  Due  by  Agent  to  Third 
Party,  see  Agency  (II.),  voce  Prin- 
cipal OR  Agent. 

1.  Bankruptcy  —  Balancing  Accounts- 
Agreement  to  all  Debentures— Superven- 
ing Bankruptcy  of  Purchaser— Subsequent 
Advances  on  Security  of  Debentures  by 
Bank  holding  them — Vendor  Cautioner  on 
Behalf  of  Bankrupt — No  Transfer  of  Deben- 
tures.— In  balancing  accounts  in  bankruptcy, 
it-  is  competent  to  set  off  a  future  debt 
against  a  present  debt,  or  an  illiquid  against 
a  liquid  claim.  The  Clydesdale  Bank,  Ltd.  v. 
Gardiner,  1906  (0.  H.),  14  S.  L.  T.  121. 

2.  Concurrent  Claims — Alimentary  Pro- 
vision —  Retention  by  Trustees  against 
.Debt  Due  to  Truster.  —  Held  by  Lord 
Ormidale  (Ordinary)  that  trustees  whose 
duty  it  was  to  pay  an  alimentary  provision 
to  a  lady  on  her  husband's  death  could  not 
take  advantage  of  their  own  default  to 
compensate  out  of  that  provision  a  debt 
•due  to  the  truster  by  the  husband.  Cook 
V.  Cook's  Trs.,  1911  (0.  H.),  2  S.  L.  T.  64. 

3.  Liquid  and  Illiquid — Action  for  Price 
of  Goods— Counter-claim  of  Damages  aris- 
ing out  of  Another  Contract  in  same  Course 
of  Dealing. — The  pursuer  sued  the  defender 
for  the  balance  of  the  price  of  certain  fruit. 
The  defender  admitted  that  he  was  due 
this  balance,  but  maintained  that  in  con- 
sequence of  the  pursuer's  breach  of  another 
contract  in  the  same  course  of  dealing  he 
had  sustained  loss  to  an  amount  greater 
than  the  said  balance.  He  pleaded  com- 
pensation and  retention,  and  craved  that 
the  action  should  be  sisted  to  await  the 


decision  of  a  counter-action  which  he  had 
raised  for  this  damage.  The  Lord  Ordin- 
ary held  that  defender  was  not  entitled  to 
set  off  his  illiquid  claim  of  damages  against 
the  admitted  liquid  debt  due  by  him,  refused 
to  sist  the  action,  and  decerned  in  pursuer's 
favour.  Grewar  v.  Cross,  1904  (0.  H.),  12 
S.  L.  T.  84. 

4.  Liquid  and  Illiquid  —  Contract  — 
Affreightment — Shortage  in  Cargo— Dead 
Freight.— A  shipper  contracted  for  the 
carriage  of  550  tons  of  cargo.  The  cargo 
was  delivered,  and  freight  on  550  tons  was 
paid  before  weighing.  On  weighing,  a 
shortage  of  51  tons  was  discovered.  In  an 
action  by  the  shipper  to  recover  the  freight 
on  51  tons,  held  that  dead  freight  was  to  be 
measured  by  the  freight  at  the  contract 
rate  for  51  tons,  and  that  the  owners  were 
entitled  to  set-off  in  the  action.  Henderson 
&  Coy.  Ltd.  V.  Twnbull  &  Coy.,  1909,  S.  C. 
510;  46  S.  L.  E.  310;  1909,  1  S.  L.  T.  78. 

5.  Liquid  and  Illiquid — Contract — Sale 
— Condition  not  Purified— Action  by  Pur- 
chaser for  Return  of  Deposit  -  Receipt 
Lodged  by  him  pending  Fulfilment  of 
Condition — Breach  of  Contract  by  Pur- 
chaser—  Damages. —  The  pursuer  pur- 
chased a  publican's  business  from  the 
defender  subject  to  the  licence  being  trans- 
ferred to  him.  The  pursuer  undertook  to 
do  all  in  his  power  to  secure  the  transfer- 
ence. A  sum  of  £500  was  deposited  by 
the  pursuer  in  their  joint  names,  the 
deposit-receipt  to  be  endorsed  and  delivered 
to  the  defender  in  the  event  of  the  transfer 
being  granted,  and  to  the  pursuer  in  the 
event  of  its  not  being  granted.  The  transfer 
was  not  granted  in  the  court  of  first  instance, 
and  the  pursuer  declined  to  appeal  or  to 
support  an  appeal  by  the  defender.  The 
pursuer  then  sued  the  defender  for  delivery 
of  the  deposit-receipt  endorsed  by  the  de- 
fender. The  defender  claimed  to  retain  the 
deposit  -  receipt  or  part  of  its  contents  in 
satisfaction  of  the  damage  sustained  by  him 
through  pursuer's  breach  of  contract  in 
failing  to  do  all  in  his  power  to  obtain  the 
licence.  Held  (1)  that  the  defender  could 
competently  retain  the  deposit  -  receipt 
against  his  claim  of  damages ;  (2)  that  the 
pursuer  was  in  breach  of  contract  in  respect 
of  his  failure  to  appeal,  and  was  liable  in 
damages  to  the  defender.  Skinner  v.  Breslin, 
1905  (0.  H.),  13  S.  L.  T.  91. 

6.  Liquid  and  Illiquid— Contract  of  Sale 
— Time  of  Delivery  not  Specified — Un- 
reasonable Delay  in  Delivery — Competency 
of  Counter-CIaim  of  Damages  for  Delay  in 
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Defence  to  Action  for  Price. — In  an  action 
in  the  Sheriff  Court  for  the  price  of  goods 
sold  and  delivered  under  a  contract  in 
which  the  time  of  delivery  was  not  specified, 
held  that  it  was  competent  for  the  defender 
to  plead  ope  exceptionis  a  claim  of  damages 
for  late  delivery.  (Opinion  contra  per  Lord 
President  Inglis,  in  Machride  v.  Hamilton  & 
Son,  1875,  2  E.  775,  overruled ;  decision  in 
Johnston  v.  Robertson,  1861,  23  D.  646,  com- 
mented on  and  explained.)  British  Motor  Body 
Coy.  Ltd.  v.  Thomas  Shaw  {Dundee),  Ltd., 
1914,  S.  C.  922;  51  S.  L.  E.  812;  1914, 
2  S.  L.  T.  1.31. 

7.  Set  -  off  —  Company  —  Liauidation.— 

Held  that  a  party  is  not  entitled  to  set  oflF 
against  a  debt  due  at  and  prior  to  the  date 
of  the  liquidation  a  sum  that  became  due 
by  him  to  the  liquidator  for  work  done  for 
him  during  the  liquidation,  thus  obtaining 
a  preference  in  the  liquidation.  Asphaltic 
Limestone  Concrete  Coy.  Ltd.  v.  Cmporation  of 
Glasgow,  1905  (0.  H.),  13  S.  L.  T.  276.  (See 
1907,  S.  C.  463;  44  S.  L.  E.  327;  14  S.  L.  T. 
706.     (See  Company,  wee  Liquidator.) 

8.  Set-off — Concursus  of  Debtor  and 
Creditor— Law- Agent  Employed  by  Execu- 
tor— Claim  against  Executor.— A  law-agent 
employed  by  an  executor  to  recover  sums 
of  money  may  set  off  against  these  sums 
claims  which  he  had  against  the  deceased. 
Mitchell  v.  Mackersy,  1905,  8  F.  198;  43 
S.  L.  E.  107;  13S.  L.  T.  570. 

9.  Set-off— Legacy  —  Loan  —  Declaration 
that  Legacy  to  Debtor's  Wife  to  be  Im- 
puted towards  Reduction  of  Bent — Legacy 
Subject  to  Life  Interests. — Held  in  an 
action  by  testamentary  trustees  for  repay- 
ment of  a  loan  by  the  testator,  that  the 
debtor  was  not  entitled  to  have  a  legacy 
in  favour  of  his  wife  imputed  p^-o  tanto 
towards  reduction  of  the  loan  so  as  to 
prevent  the  trustees  obtaining  a  decree 
against  him,  in  respect  that,  though  there 
was  a  declaration  in  the  will  that  the  legacy 
was  to  be  used  for  this  purpose,  the  legacy, 
being  subject  to  life  interests,  could  not 
be  immediately  paid  over.  Lennie's  Trs.  v. 
Johnstone,  1914  (0.  H.),  1  S.  L.  T.  47. 

10.  Set-off— Specific  Appropriation— Fail- 
ure of  Purpose  for  which  Money  Appropri- 
ated— Agent's  Eight  to  Retain.— H.,  whose 
affairs  had  become  embarrassed,  handed  to 
M.,  his  agent,  a  sum  of  money  with  a  view 
to  his  arranging  a  composition  settlement 
with  H.'s  creditors.  The  composition 
having  fallen  through,  M.  claimed  to  de- 


duct from  the  sum  so  handed  to  him  the 
amount  of  certain  business  accounts  due 
to  him  by  H.  Held  that  as  the  money  was 
put  into  M.'s  hands  for  a  specific  purpose 
which  had  failed,  he  was  not  entitled  to 
plead  compensation  or  retention,  but  was 
bound  to  return  it.  Middleman  v.  Gribson,. 
1910,  S.  C.  577;  47  S.  L.  E.  522;  1910,. 
1  S.  L.  T.  310. 


COMPETENT  AND  OMITTED 

See  (1)  Process,  voce  Ees  judicata. 
(2)  Eeview,  voce  Suspension. 


COMPLAINT 

See  Justiciary. 

COMPOSITION 

Composition  Contract,  see  Bankruptcy, 
voce  (!)  Bankrupt;  (2)  Composition 
Contract;  (3)  Voluntary  Trust. 
See  also  Bills  of  Exchange,  voce 
Liability. 
Casualty  of,  see  Superior  and  Vassal. 
See  also  Compulsory  Powers,  voce^ 
Compensation. 


COMPULSORY  POWERS 

Access,  2,  4. 

Acquisition  of  Lands,  1. 

Arbitration,  4. 

Casualties,  5-9;  and  see  Superior  ani> 

Vassal. 
Compensation,  2-12. 
Consigned  Money,  13-15. 
Injurious  Affection,  2-4. 
Interest  on  Compensation  Money,  6,  9. 
Investment,  13,  14. 
Lease,  12. 
Minerals,  11. 
Notice  to  Treat,  11,  16. 
Eailway,  1,  3,  5-11,  13,  17. 
Set-off,  8. 

"Superfluous  Lands,"  17. 
Superiority,  10. 

1.  AccLuisition  of  Lands  —  Heritable 
Burdens— Lands  Clauses  Act,  1845  (8  Vict, 
c.  19),  sees.  80  and  101. —Held  that  a  railway 
company,  whose  title  to  land  was  a  statu- 
tory one,  was  personally  liable  in  payment 
of  duplications  of  a  ground-annual  under 
sec.  107  of  the  Lands  Clauses  Act,  1845. 
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Murdoch  and  Others  v.  Caledonian  Rly.  Coy., 
1907,  15  S.  L.  T.  453. 

2.  Compensation— Injurious  Affection- 
Glasgow  Corporation  (Sewage)  Act,  1896— 
Butcher's  Shop— Interference  with  Access 
—Damage  to  Meat  by  Smoke.— Under  sec. 
23  of  the  above  Act  the  Corporation  were 
entitled  to  interfere  with  and  break  up 
streets,  &c.,  subject  to  making  full  com- 
pensation to  all  persons  injuriously  affected 
by  the  exercise  of  these  powers.  The 
■Corporation  broke  up  the  street,  barricaded 
off  the  defender's  premises,  and  worked  an 
•engine  in  the  neighbourhood  thereof,  which 
caused  damage  by  smoke,  &c.,  to  meat 
exposed  in  defender's  shop.  Held  that 
the  defender  was  entitled  to  compensation 
in  respect  only  of  the  breaking  up  of  the 
street,  the  erection  of  the  barricade,  and 
the  interference  with  the  access.  Corpora- 
tion of  Glasgow  v.  Miller,  1905  (O.  H.),  13 
S.  L.  T.  167. 

3.  Compensation— Injurious  Affection — 
Lands  acquired  Voluntarily,  but  in  Exer- 
cise of  Statutory  Bight.  —  Held  that  the 
owner  of  lands  which  had  been  injuriously 
affected  by  the  construction  of  works  in 
the  exercise  of  statutory  powers  on  land 
acquired  voluntarily,  was  entitled  to  com- 
pensation under  the  Lands  Clauses  Acts. 
United  Wire  Works,  Ltd.  v.  Caledonian  Ely. 
Coy.,  1906  (0.  H.),  13  S.  L.  T.  718. 

4.  Compensation— Injurious  Affection — 
Tenant  of  Shop  —  Injury  to  Access  and 
Personal  Inconvenience  —  Glasgow  Cor- 
poration (Sewage)  Act,  1896,  sec.  23. — 
Question  whether  a  tenant  of  a  shop,  who 
complained  of  temporary  interference  with 
his  access  and  personal  inconvenience  caused 
by  the  steam  and  smoke  due  to  the  statu- 
tory workings  of  the  Corporation,  was 
entitled  to  have  his  claim  for  compensation 
in  respect  thereof  submitted  to  arbitration. 
Miller  V.  Corporation  of  Glasgow,  1904  (0.  H.), 
12  S.  L.  T.  357. 

5.  Compensation — Loss  of  Casualties- 
Date  of  Assessing— Recording  of  Statutory 
Title— Lands  Clauses  Act,  1845,  sees.  80, 
107, 108,  109,  110,  and  126— Railway. —Com- 
pensation for  loss  of  casualties  falls  to  be 
assessed  as  at  the  date  of  recording  the 
■statutory  title.  Fraser  and  Others  v.  Cale- 
donian Ely.  Coy.,  1909  (0.  H.),  2  S.  L.  T. 
253. 

6.  Compensation— Loss  of  Casualties— 
Interest— Lands  Clauses  Act,  1845,  sec.  126. 
— When   possession   of    ground    is  taken 


under  a  statutory  title,  held  that  interest 
at  5  per  cent,  runs  on  compensation  money 
for  loss  of  casualties.  Fraser  and  Others  v. 
Caledonian  Rly.  Coy.,  1909  (0.  H.),  2  S.  L.  T. 
253.  (See  on  this  point  report  of  this  case 
in  the  Inner  House,  infra.) 

7.  Compensation— Loss  of  Casualties- 
Lands  Clauses  Act,  1845,  sec.  109.— Opinion 
per  Lord  Guthrie  that  the  requirements  of 
sec.  109  of  the  statute  do  not  apply  to 
extinguished  casualties  which  are  untaxed. 
Fraser  and  Others  v.  Caledonian  Rly.  Coy., 
1909  (0.  H.),  2  S.  L.  T.  253. 

8.  Compensation— Loss  of  Casualties — 
Set-off— Lands  Clauses  Act,  1845.  — In  an 
action  for  compensation  for  loss  of  casualties 
the  defenders  claimed  to  set  off  a  sum  paid 
by  them  in  settlement  of  composition.  The 
set-off  was  allowed.  Fraser  and  Otiiers  v. 
Caledonian  Rly.  Coy.,1909  (0.  H.),  2  S.  L.  T. 
253. 

9.  Compensation — Loss  of  Casualties — 
Statutory  Title— Date  of  Assessing  Com- 
pensation —  Interest  —  Railway  —  Lands 
Clauses  Consolidation  (Scotland)  Act,  1845, 
8  &  9  Vict.  c.  19).  — A  railway  company 
acquired  compulsorily  certain  lands  in 
1846.  The  proprietor  having  refused  to 
grant  a  conveyance,  the  company  consigned 
the  compensation  payable  and  entered  into 
possession  without  making  up  a  title.  On 
the  proprietor's  death  the  company  ob- 
tained from  his  successors  a  statutory  con- 
veyance which  they  recorded  in  1875.  In 
1903  the  superior  for  the  first  time  claimed 
compensation  for  loss  of  casualties.  In  an 
action  raised  in  1908  by  the  superior  against 
the  railway  company,  held  that  the  right  of 
superiority  was  extinguished  by  the  execu- 
tion of  the  statutory  title  in  1875,  and 
accordingly,  that  the  superior's  right  to 
compensation  fell  to  be  ascertained  as  at 
that  date,  but  that  interest  was  only  due 
from  1903,  the  date  when  the  claim  was 
made.  Opinion  (per  Ld.  Johnston,  who 
reached  the  same  conclusion  but  upon  dif- 
ferent grounds)  that  from  1847  to  1903 — 
when  they  were  called  upon  to  redeem 
them — the  company  were  bound  to  make 
all  payments  due  to  the  superior,  and  that 
in  1903  they  were  then  bound  to  pay  com- 
pensation as  at  that  date.  Fraser  v.  Gale- 
donianRly.  Coy.,  1911,  S.  C.  145 ;  48  S.  L.  E. 
76;  1910,  2S.  L.  T.  367. 

10.  Compensation — Loss  of  Superiority — 
Mora— Lands  Clauses  Act,  1845,  sec.  126. 
— In  an  action  by  a  corporation  against  a 
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railway  company  for  compensation  for  loss 
of  feu-duties  and  casualties  in  respect  of 
certain  lands  which  had  been  compulsorily 
acquired  by  the  railway  company,  held  that 
the  pursuers  were  entitled  to  compensation 
provided  they  could  prove  they  were  the 
superiors  of  the  lands  in  question  and  that 
their  claim  was  not  excluded  by  mora,  and 
inquiry  allowed  {Magistrates  of  Elgin  v.  High- 
land Ely.  Cm/.,  11  R.  950;  21  S.  L.  R.  640, 
followed).  Magistrates  of  Inverness  v.  High- 
land Ely.  Coy.,  1909,  S.  C.  943 ;  46  S.  L.  R. 
676;  1909,  1  S.  L.  T.  407. 

11.  Compensation— Minerals— Notice  of 
Intention  to  Work  —  Counter  Notice  of 
Willingness  to  Pay  Compensation— Effect 
of  Notices  upon  Subsequent  Question  of 
Title  to  Minerals— Railways  Clauses  Con- 
solidation (Scotland)  Act,  1845  (8  &  9 
Vict.  c.  33),  sec.  71. — A  quarrymaster  gave 
notice  to  a  railway  company,  in  terms  of 
sec.  71  of  the  1845  Act,  of  his  intention  to 
work  the  freestone  underneath  the  railway, 
and  the  railway  company  sent  a  counter 
notice,  in  terms  of  the  same  section,  desir- 
ing that  the  freestone  should  be  left  un- 
worked,  and  intimating  their  willingness  to 
pay  compensation.  Held  that  the  notices 
did  not  constitute  a  contract  to  pay  com- 
pensation, and  did  not  preclude  the  railway 
company  from  afterwards  maintaining  that 
the  freestone  was  their  property.  Cale- 
donian Pdy.  Coy.  V.  Symington,  1911,  S.  C. 
552  ;  48  S.  L.  R.  539  ;  1911,  1  S.  L.  T.  160. 
(Note. — This  case  was  reversed  on  appeal, 
but  on  a  different  point.  See  Mines  and 
Minerals,  voce  Mineral.) 

12.  Compensation  —  Tenant  —  Lease  — 
Power  of  Resumption  Reserved  to  Land- 
lord—Acquisition by  Local  Authority  of 
Part  of  Subjects  Leased  under  Agreement 
with  Landlord— Public  Health  Act,  1897, 
sees.  103,  144,  145. — A  local  authority  with 
compulsory  powers  acquired  by  agreement 
a  portion  of  certain  subjects  which  had 
been  let  on  a  seventeen  years'  lease.  The 
tenant  was  not  a  party  to  the  agreement, 
and  he  claimed  that  he  was  entitled  to 
compensation.  The  local  authority  main- 
tained that  the  action  of  the  landlord  in 
conveying  the  portion  in  question  to  them 
amounted  to  an  exercise  of  the  powers  of 
resumption  reserved  to  him  in  the  lease. 
Held  that  the  tenant  was  entitled  to  com- 
pensation. Gillilamd  v.  County  Council  of 
Ayr,  1907  (0.  H.),  15  S.  L.  T.  21  (and  see 
voce  Public  Authorities  Protection). 

13.  Consigned  Money  —  Authority  to 
Uplift  — Expenses  of  Reinvesting.  —  IfeW 


that  a  railway  company  which  had  acquired 
a  portion  of  an  entailed  estate  and  con- 
signed the  price  was  not  liable  to  pay,  as 
an  expense  of  reinvestment,  expenses  in- 
curred in  applying  the  consigned  money  tO' 
repayment  of  improvement  expenditure. 
Lard  Hamilton  of  Dahell  v.  Caledoniwn  Ely.. 
Coy.,  1914  (0.  H.),  1  S.  L.  T.  476. 

14.  Consigned  Money  —  Investment  — 
"Public  Funds  "—Debentures  of  a  Muni- 
cipal Corporation  —  Lands  Clauses  Con- 
solidation (Scotland)  Act,  1845,  sec.  58.— 

Held  that  debentures  issued  by  the  Cor- 
poration of  Paisley  were  not  public  funds 
in  the  sense  of  the  above  section.  Kirh's- 
Trs.,  1904  (0.  H.),  12  S.  L.  T.  528. 

15.  Consigned  Money— Property  taken 
Subject  of  Terce— Method  of  Computing 
Value  of  Tercer's  Right. — Held  that  the 
tercer  was  entitled  to  such  sum  as  would 
represent  the  capitalised  value  at  her  age  of 
a  liferent  of  the  interest  at  3|-  per  cent, 
on  one-third  of  the  amount  paid  in  com- 
pensation. Burhe  v.  Bwrke,  1904  (0.  H.), 
12  S.  L.  T.  180. 

16.  Notice  to  Treat— Effect  of  Notice- 
Abandonment  of  Purpose  for  which  Lands 
to   be  Acquired  —  Mora — Acquiescence. — 

Where  a  corporation  under  a  private  Act 
of  Parliament  had  obtained  powers  to  com- 
pulsorily acquire  certain  lands  in  the  city 
for  the  purpose  of  improving  the  cattle 
market,  and  served  a  notice  to  treat  on 
the  owner  of  a  portion  of  said  lands,  and 
where  apart  from  some  correspondence  in 
regard  to  the  owner's  titles,  nothing  more 
was  done  for  ten  years  by  either  party  and 
the  owner  was  left  in  possession  of  the 
property  (the  purpose  for  which  the  land 
was  acquired  having  been  abandoned),  it 
was  held  that  the  service  of  the  notice  to 
treat  constituted  a  contract  for  the  sale  of 
the  lands ;  that  in  the  circumstances  the 
owner  had  not  acquiesced  in  the  abandon- 
ment of  the  contract ;  and  that  accordingly 
the  Corporation  was  bound  to  pay  the  price 
when  settled  by  arbiters.  The  Corporation 
of  Edinburgh  v.  Lorimer,  1914  (0.  H.),, 
2  S.  L.  T.  225. 


17.  Railway— Superfluous  Lands— Rail- 
way— Land  for  Future  Doubling  of  Line.— 
Land  acquired  by  a  railway  company  for 
the  purpose  of  doubling  their  line  in  the 
future  cannot  be  regarded  as  "  superfluous." 
Brovm  v.  Nmih  British  Ely.  Coy.,  1906,  8 
F.  534 ;  43  S.  L.  R.  327  ;  13  S.  L.  T.  797. 
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CONDICTIO  INDEBITI 

See  Error. 

CONDONATION 

See  Husband  and  Wife. 

CONFIDENTIALITY 

See  Evidence. 

CONFUSIO 

See  Eight  in  Security,  voce  Heritable 
(Bond). 

"CONJUNCT  AND  CONFIDENT" 

See  Bankruptcy,  voce  Illegal 
Preference. 

CONSIGNATION 

See  (1)  Entail;   (2)  Compulsory 
Powers. 

CONSIGNER— CONSIGNEE 

See  Carriage. 

CONSUMPTION 
Bona  fide,  see  Bona  fides. 

CONTEMPT  OF  COUET 

See  Administration  of  Justice. 

CONTRACT 

See  (1)  Jurisdiction. 
(2)  Sale. 

Actings  of  Parties,  1,  27. 
Assignation,   50,  51,    54 ;   see  also  voce 

Title  to  Sue. 
Breach,  2,  10,  29,  30,  35,  56,  62;  see  also 

Compensation,    voce    Liquid     and 

Illiquid. 
Building  Contract,  2-8,  30. 
Conditions,  10-21,  29. 
Consensus  in  idem,  37,  38. 
Construction,  4,  5,  8-28. 
Custom,  13,  22,  36. 

Damages,  2,  5,  31 ;  see  also  voce  Damages. 
Delectus  person^e,  50-52 ;   see  also  voce 

Title  to  Sue. 


Discharge,  29-35. 

Error,  23 ;  see  also  voce  Error. 

Formation,  36-43. 

Fraud,  see  voce  Fraud. 

hire-purchasb  agreement,  24. 

Implied  Obligation,  25. 

Impossibility,  32,  33. 

Improbative  Writing,  41. 

Innominate  Contract,  44-49. 

Insurance  Policy,  39. 

Instalment,  24,  34;  see  also  voce  Sale. 

Interest  to  Enforce,  56. 

Jus  QU^siTUM,  53 ;  see  also  voce  Title  to 

Sue. 
Liquidate  Damages,  5. 
Locatio  operarum,  25. 
Locus  pcenitenti^,  38,  39. 
Married  Women,   Contract  with,  see 

Husband  and  Wife,  voce  Wife. 
Mutuality,  34,  35. 
Novation,  31. 

Offer  and  Acceptance,  27,  37-40. 
Pactum      illicitum,      see     Unlawful 

Agreement,  infra. 
Parties,  50-55 ;   see  also  voce  Title  to 

Sue. 
Performance,  32-35,  56. 
Promise,  41,  47. 

Eailway,  1 ;  see  also  voce  Eailway. 
Eeference  Clause;  see  also  voce  Arbi- 
tration. 
Eei  interventus,  38,  41,  47. 
Eescission,  29. 

Eestraint  of  Trade,  51,  62-64. 
Service,  Contract  of,  see  Master  and 

Servant. 
Subject-Matter,  57-65. 
Termini  habiles,  26. 
Unlawful  Agreement,  57-65. 
Written  Contract,  27,  28,  36  ;  see  also 

Evidence,  voce  Admissibility. 

1.  Alteration  of  Conditions  in  Execution 
of  Work— Construction  of  Railway — Basis 
of  Charge— Quantum  meruit — Work  Com- 
pleted and  Paid  for  without  Reference 
under  Arbitration  Clause  —  Railway. — 
Where  a  contractor,  who  had  entered  into 
a  contract  to  construct  a  railway  at  certain 
speciiied  scheduled  rates,  completed  the 
work,  and  was  paid  the  contract  price 
without  protest  and  without  having  made 
any  appeal  to  the  arbiter  as  provided  in 
the  contract,  and  eight  years  afterwards 
raised  an  action  to  recover  payment  for 
the  work  executed  on  the  basis  of  quantum 
meruit,  on  the  ground  that  the  failure  of 
the  railway  company  to  provide  land  to 
lay  down  a  temporary  railway,  and  other 
breaches  of  the  contract,  rendered  the 
work  done  so  entirely  different  from  the 
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work  contemplated  as  to  make  the  contract 
inapplicable  as  a  basis  of  charge,  it  was 
held  that  the  pursuer's  averments  were 
irrelevant  and  insuflBcient,  and  action  dis- 
missed. Smellie  v.  Caledoniam,  Ely.  Coy., 
1914  (0.  H.),  2  S.  L.  T.  230. 

2.  Breach  of  Contract— Contract  of  Em- 
ployment —  Damages  —  Kemoteness. — Cir- 
cumstances in  which  it  was  held  that  a  District 
Lunacy  Board  were  in  breach  of  their  eon- 
tract  with  the  matron  of  the  asylum  by 
their  failure  to  provide  private  accom- 
modation for  her,  but  that  averments  of 
damages  in  respect  of  loss  of  permanent 
employment,  loss  of  pension  rights  under 
the  Superannuation  Act,  and  board  wages 
for  three  months,  were  too  remote  to  be 
remitted  to  probation.  Baird  v.  Banff 
District  lAinacy  Board,  1914  (0.  H.),  1 
S.  L.  T.  284. 

3.  Building  Contract  —  Architect- 
Authority— Finality  of  Architect— Proof. 
— A.  offered  to  do  certain  work  for  B.  for 
a  lump  sum,  "  the  work  to  be  done  to  the 
entire  satisfaction  of  the  proprietor  or 
architect,  who  will  be  at  liberty  to  make 
alterations,  and  to  increase,  lessen,  or  omit 
any  part  of  the  work."  B.  accepted  the 
offer.  On  completion  of  the  work  the 
architect  certified  that  A.  was  entitled  to 
a  sum  which,  owing  to  extras,  exceeded 
the  lump  sum.  Held  (1)  that  as  the  archi- 
tect was  not  under  the  contract  made  an 
arbiter,  there  must  be  a  proof  limited  to 
the  question  whether  the  additions  and 
alterations  had  all  been  authorised  by  the 
architect  as  such,  and  as  acting  for  the 
defender ;  but  (2)  assuming  that  fact  to  be 
proved,  that  the  defender  could  not — at 
least  in  the  absence  of  specific  averments — 
object  to  the  architect's  final  certificate,  he 
having  been  allowed  throughout  to  act  as 
measurer.  Bohertson  v.  Jarvie,  1907,  45 
S.  L.  E.  260;  15  S.  L.  T.  703. 

4.  Building  Contract  —  Construction  — 
Alterations  on  Work  as  Executed — Basis 
of  Charge  —  Quantum  Meruit. — Circum- 
stances in  which  it  was  held,  in  a  contract 
to  execute  the  whole  work  necessary  for 
the  construction  of  a  main  sewage  and 
surface  water  scheme  in  connection  with 
the  erection  of  military  barracks,  that  it 
was  proved  that  the  work  contemplated  by 
the  contract  was  so  materially  altered  in 
the  course  of  execution  as  to  render  the 
contract  inapplicable  as  a  basis  of  charge, 
and  to  entitle  the  contractor  to  a  quantum 
meruit.      0.   Maclcay  &  Son  v.    The  Lord 


Advocate  {War  Department),  1914  (0.  H.) 
1  S.  L.  T.  33. 

5.  Building  Contract  —  Construction  — 
Damages  for  Delay— Applicability  of  Pro- 
vision for  Liquidate  Damages.— A  contract 
between  a  manufacturing  company  and  a 
firm  of  contractors  for  the  construction  of 
certain  works  contained  a  clause  providing 
for  liquidate  damages  at  certain  rates  to  be 
paid  by  the  contractors  if  they  failed  to 
complete  the  works  by  a  certain  date. 
The  contractors  having  failed  to  complete 
the  works,  the  manufacturing  company 
entered  into  possession  of  the  plant  (as 
they  were  entitled  to  do)  and  completed 
the  works  themselves  through  other  con- 
tractors, but  the  works  were  not  completed 
until  six  weeks  after  the  date  specified  in 
the  original  contract.  In  a  claim  for 
damages  for  six  weeks'  delay  at  the  speci- 
fied rates,  held  that  the  manufacturing 
company  could  not  found  on  the  liquidate 
damages  clause,  as  that  clause  applied  only 
where  the  works  were  completed  by  the 
original  contractors,  and  could  not  apply 
where  the  control  of  the  contract  had 
passed  out  of  their  hands.  British  Glanzstoff 
Manufacturing  Coy.  Ltd.  v.  General  Accident, 
Fire  and  Life  Assurance  Corporation,  Ltd., 
1912,  S.  C.  591;  49  S.  L.  E.  477;  1912, 
1  S.  L.  T.  282.  Affirmed  1913,  (H.  L.),  S.  C. 
1 ;  50  S.  L.  E.  1 3 ;  1912,  2  S.  L.  T.  309. 

6.  Building  Contract— Deviations— Ac- 
tion for  Price— Remit  to  Architect  Named 
in  Contract— Finality  of  his  Report.- A 
building  contract  provided  that  the  work 
was  to  be  done  to  the  satisfaction  of  a 
named  architect.  In  an  action  for  the 
price  the  defender  pleaded  that  the  work 
was  disconform  to  contract.  The  Lord 
Ordinary  remitted  to  the  architect,  who 
reported  that  he  was  not  satisfied  with  the 
work,  and  that  it  would  take  more  than 
the  sum  sued  for  to  make  the  work  con- 
form to  contract.  Held  that  this  report 
was  final,  a  motion  for  further  inquiry 
refused,  and  action  dismissed.  Barclay  v. 
Bruce's  Trs.,  1904  (0.  H.),  12  S.  L,  T.  100. 

7.  Building  Contract— Deviations- 
Cross- Actions  by  Builder  and  Employer.— 

A  builder  who  had  deviated  from  his.speci- 
fication  was  held  entitled  to  sue  for  his 
contract  price  under  deduction  of  the 
difference  in  price  of  the  materials  used 
and  the  materials  he  ought  to  have  used, 
and  in  an  action  against  him  by  the  owner 
of  the  property,  was  found  liable  in  damages. 
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M'Marran  v.  Morrison  &  Coy.,  1906  (0.  H.), 
14S.L.  T.  578.     But  see  No.  30. 

8.  Construction— Agreement  for  Carry- 
ing on  Business  of  Builder  —  Profits.— 
An  agreement  entered  into  between  A.  and 
B.  provided  that  A.  should  carry  on  the 
business  of  architect  and  builder,  and  that 
B.  should  receive  one-third  of  the  profits 
derived  from  the  business.  The  agreement 
was  terminated  by  notice,  and  at  the  date 
of  termination  certain  building  work  which 
had  been  undertaken  under  the  agreement 
had  not  been  completed.  In  a  declarator 
by  B.  that  he  was  entitled,  in  terms  of  the 
agreement,  to  one-third  of  the  profits 
■derived  by  A.  from  all  building  contracts 
in  course  of  being  executed  by  him  at  the 
termination  of  the  agreement,  held  by  Lord 
Hunter  (Ordinary)  that  B.  was  entitled  to 
share  only  in  the  profits  accrued  as  at  the 
termination  of  the  agreement,  but  that  in 
calculating  the  amount  of  his  share  an 
allowance  must  be  made  in  respect  of  build- 
ings not  completed  at  that  date.  Eadie  v. 
Crawfm-d,  1912  (0.  H.),  2  S.  L.  T.  360. 

9.  Construction — Combination  of  Parish 
Councils  to  Form  Poorhouse — Regulation 
of  OfS.ces — Expressio  unius  est  exclusio 
■alterius. — The  contractual  constitution  of 
a,  combination  poorhouse  provided  for  the 
appointment  of  a  number  of  office-bearers, 
including  governor,  medical  officer,  and 
secretary.  It  authorised  the  committee, 
if  it  should  see  fit,  to  appoint  the  same 
person  secretary  and  governor.  Held  that 
the  contract  did  not  warrant  the  appoint- 
ment of  the  medical  officer  to  be  governor. 
Kilwinning  Parish  Council  v.  Cunninghame 
J'ublic  Health  Committee,  1909,  S.  C.  829; 
46  S.  L.  E.  370;  1909,  1  S.  L.  T.  205. 

10.  Construction  —  Conditions  —  Breach 
— Remedy. — See  Boyd  &  Forrest  v.  Glasgow 
and  South-Western  Ely.  Coy.,  1914,  S.  C. 
472 ;  51  S.  L.  E.  281 ;  1914,  1  S.  L.  T.  171. 
{See  Fraud  and  Misrepresentation, 
voce  Misrepresentations  Inducing  Con- 
tract.) 

11.  Construction — Condition— Carriage- 
Deviation  from  Route.— A  railway  com- 
pany agreed  to  charge  only  half  rates  for 
the  return  journey  of  stock  not  sold  at  a 
show  on  condition  that  the  exhibitor  con- 
signed them  "on  the  return  journey  by 
the  same  route  as  they  were  sent."  An 
exhibitor  signed  a  form  supplied  by  the 
company  to  this  efi'ect.  On  carrying  back 
some  cattle  the  company  deviated  slightly 
from  the  route  by  which  they  carried  the 


cattle  to  the  show.  On  this  journey  a 
truck  went  on  fire,  and  the  cattle  died. 
Held  (1)  that  the  stipulation  for  carriage 
back  "by  the  same  route  as  on  the  journey 
here  "  was  not  a  condition  of  the  contract 
which  the  company  could  waive  as  having 
been  made  solely  in  its  own  interest ;  and 
(2)  that  the  company  had  broken  the  con- 
tract. Lord  Polwarth  v.  North  British  Ely. 
Coy.  and  Others,  1908,  S.  C.  1275;  45 
S.  L.  E.  102;  15  S.  L.  T.  461. 

12.  Construction— Condition— Condition 
Referring  Disputes  to  Arbitration — Incor- 
poration of  Rules  of  an  Association  — 
Notice.— Pursuers  (members  of  the  Glas- 
gow Flour  Trade  Association,  sold  a  quan- 
tity of  flour  to  defender  (who  was  not  a 
member  of  the  Association)  conform  to  sale 
notes  which  were  delivered  to  and  accepted 
by  the  defender.  Each  of  the  sale  notes 
contained  a  side-note  to  the  efi'ect  that  any 
dispute  under  the  contract  should  be  settled 
according  to  the  rules  of  the  Glasgow  Asso- 
ciation. One  of  these  rules  provided  that  all 
disputes  should  be  referred  to  arbitration. 
It  did  not  appear  that  a  copy  of  the  rules 
had  been  sent  to  the  defender  or  that  he 
was  aware  of  their  terms.  Held  that  de- 
fender had  not  received  reasonable  notice 
of  the  condition  referring  disputes  to  arbi- 
tration, and,  accordingly,  that  the  condition 
was  not  binding  upon  him  {Stewart,  Brown 
&  Coy.  V.  Grime,  1897,  24  E.  414,  distin- 
guished). M'Cormell  &  Reid  v.  Smith,  1911, 
S.  C.  635 ;  48  S.  L.  E.  564 ;  1911,  1  S.  L.  T. 
333. 

13.  Construction — Condition — Implied — 
Condition  Arising  from  Nature  of  Contract 
—  Custom  of  Trade  — Proof  of  Custom. — 
A  firm  contracted  to  manufacture  curtains 
from  the  design  of  another  firm  and  pre- 
pared the  cards  for  weaving  the  designs. 
There  was  no  stipulation  in  the  contract  as 
to  the  use  the  manufacturing  firm  might 
make  of  the  cards  or  designs.  The  practice 
of  the  trade  in  the  district  was  that  the 
owners  of  such  cards  did  not  without  con- 
sent of  the  owners  of  the  designs  use  the 
cards  for  any  other  purpose  than  to  fulfil 
the  orders  of  the  owners  of  the  design. 
Held  (1)  that  the  restriction  on  the  use  of 
the  cards  entailed  by  the  local  practice  was 
not  contrary  to  law ;  (2)  that  the  restric- 
tion was  a  condition  arising  from  the 
nature  of  the  contract  established  by  the 
evidence  as  a  custom  of  trade  and  implied 
in  the  contract.  William  Morton  &  Coy.  v. 
Muir  Brothers  &  Coy.,  1907,  S.  C.  1211 ;  44 
S.  L.  E.  885;  15  S.  L.  T.  252. 
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14.  Construction— Condition — Implied — 
Printing. — It  is  an  implied  term  of  a  con- 
tract with  regard  to  printing  that  the 
printer  shall  not  show  the  matter  to  be 
printed  to  any  outside  party;  if  he  does 
so,  he  is  liable  in  damages.  Neuman  & 
Cm).  Lid.  V.  Kemiedy,  1905  (0.  H.),  12 
S.  L.  T.  763. 

15.  Construction  —  Condition  —  Sale  of 
Theatre— Condition  that  Licence  be  Ob- 
tained.— The  pursuers  agreed  to  sell  and 
the  defenders  to  purchase  a  property.  One 
of  the  conditions  was,  "  the  sale  to  be  con- 
ditional on  the  granting  of  a  theatre  licence 
to  the  defenders  by  the  competent  licensing 
authorities."  The  defenders  applied  for  a 
licence  for  the  performance  of  stage  plays 
in  the  property  in  terms  of  the  Theatres 
Act,  1843,  and  the  Justices  agreed  to  grant 
a  licence  upon  the  condition  that  the  de- 
fenders should  undertake  not  to  apply  for 
an  Excise  licence  for  the  sale  of  excisable 
liquors  without  having  first  obtained  the 
sanction  of  the  Justices.  The  defenders 
refused  to  accept  a  licence  on  these  terms, 
and  maintained  that  they  were  not  bound 
to  carry  out  their  contract  to  purchase  the 
property,  in  respect  that  the  condition  in 
regard  to  a  theatrical  licence  had  not  been 
fulfilled.  Held  that  the  defenders  'must 
carry  out  their  contract  or  pay  damages. 
The  Tempefraivx  Halls  Co-operative  Building 
Society,  Ltd.  v.  Glasgow  Pavilion  Coy.  Ltd., 
1908,  16  S.  L.  T.  112. 

16.  Construction — Condition  Precedent — 
Accounting. — By  a  newspaper  insurance 
scheme  the  person  "  adjudged  by  the  editor 
to  be  the  next  of  kin "  of  the  insured 
became  entitled  to  £1000.  Held  that  the 
person  selected  by  the  editor  was  not  bound 
to  account  to  the  legal  next-of-kin  for  a 
share  of  the  insurance  money.  Himter  v. 
Himter,  1904,  7  F.  136;  42  S.  L.  R.  92; 
12  S.  L.  T.  444. 

17.  Construction— Condition  Precedent- 
Engineer's  Certificate. — A  contract  for  the 
supply  of  machinery  provided  that  the  price 
should  be  payable  by  instalments  on  pro- 
duction of  the  certificate  of  the  purchasers' 
engineer  that  such  instalments  were  due. 
Part  of  the  machinery  having  been  rejected 
by  the  purchasers,  the  sellers  brought  an 
action  for  the  unpaid  balance  of  the  price 
without  production  of  the  engineer's  cer- 
tificate that  such  balance  was  due.  Held 
that  production  of  the  engineer's  certificate 
had  not  been  made  a  condition  precedent  to 
the  right  to  recover  payment,  and  accord- 


ingly that  the  action  was  competent.  James 
Howden  &  Coy.  Ltd.  v.  Powell  Buffryn  Steam 
Coal  Coy.  Ltd.,  1912,  S.  C.  920;  49  S.  L.  R. 
605;  1912,  1  S.  L.  T.  357. 

18.  Construction — Condition  Precedent — 
Execution  of  Works — Approval  of  Plans- 
Arbitrary  Refusal. — Held  that  a  party  to  a 
contract  for  the  execution  of  public  works, 
who  had  a  right  to  veto  plans  prepared  for 
the  execution  of  the  works,  could  not  refuse 
his  approval  arbitrarily,  but  must  find 
reasons  for  his  veto.  Kilmarnock  District 
Council  v.  Somervell,  1906,  44  S.  L.  R.  146;. 
14  S.  L.  T.  567. 

19.  Construction— Condition  Precedent — 
Fire  Insurance— "  To  Arbitration  "—Num- 
ber of  Arbiters  not  Fixed— Award  in  Arbi- 
tration a  Condition  Precedent  to  Eight  of 
Action— Dismissal  of  Action. — A  policy  of 
insurance  contained  a  clause  binding  the 
parties  thereto  to  refer  any  dispute  "to 
arbitration,"  and  also  a  clause  providing 
that  the  due  fulfilment  of  the  provisions  of 
the  policy  should  be  a  condition  precedent 
to  any  liability  of  the  insurance  company. 
Held  that  an  action  on  the  policy  was 
excluded  by  the  clause  of  reference  and 
action  dismissed,  as  there  could  be  no  right 
of  action  until  the  question  in  dispute  had 
been  settled  by  arbitration.  Wylie,  Hill  & 
Coy.  Ltd.  V.  Profits  and  Income  Insurance  Coy. 
Ltd.,  1904  (0.  H.),  12  S.  L.  T.  407. 

20.  Construction — Condition  Precedent — 
Obtaining  a  Feu — Feu  not  Obtained — Ter- 
mination  of  Contract    by   Agreement.^ 

Metcalf  &  Coy.  v.  Patmore  &  Coy.,  1904 
(0.  H.),  12  S.  L.  T.  401. 

21.  Construction— Condition  Precedent — 
Reference  to  a  Man  of  Skill— Execution 
of  Works  —  Railway  Siding  —  Premature 
Claim. — A  contract  between  a  railway  com- 
pany and  a  quarrymaster  for  the  construc- 
tion of  a  siding  provided  that  the  company 
should  construct  certain  works  and  that 
thereafter  the  quarrymaster  should  pay  to 
the  company  (1)  the  cost  of  the  labour 
incurred,  and  (2)  interest  on  the  cost  of 
the  material  used,  as  such  cost  and  interest 
should  be  determined  by  the  company's 
engineer.  The  company  having  rendered 
an  account,  certified  by  their  engineer,  of 
the  sums  due  under  the  contract,  in  which 
the  sums  were  stated  as  lump  sums,  without 
details,  the  quarrymaster  refused  to  pay. 
The  Court  dismissed  an  action  to  enforce 
payment  as  premature  on  the  ground  that 
pursuers  had  not  made  a  proper  demand 
under  the  contract,  holding  that  while  the 
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contract  made  the  engineer  the  final  judge 
of  the  amount  due,  this  did  not  absolve 
pursuers  from  the  necessity  of  furnishing 
particulars  of  their  claims.  North  British 
Ely.  Coy.  v.  Wilson,  1911,  S.  C.  738 ;  48 
S.  L.  E.  620;  1191,  1  S.  L.  T.  327. 

22.  Construction  —  Custom  of  Trade.— 
Evidence  of  custom  of  trade  held  inadmis- 
sible to  vary  the  well  understood  meaning 
of  ordinary  words.  M'Dowall  &  Neilson's 
Tr.  V.  Snowball  Coy.  Ltd.,  1904,  7  F.  35;  42 
S.  L.  E.  56;  12S.  L.  T.  393. 

23.  Construction — Grammatical  Error.— 

In  construing  a  contract  the  Court  corrected 
a  grammatical  error  (which  made  the  deed 
read  as  nonsense)  so  as  to  give  effect  to  the 
obvious  meaning  of  parties.  Glen's  Trs.  v. 
Lancashire  and  Yorkshire  Accident  Insurance 
Coy.  Ltd.,  1906,  8  F.  915 ;  43  S.  L.  E.  684 ; 
14  S.  L.  T.  168.     (See  wee  Error.) 

24.  Construction — Hire-Purchase  Agree- 
ment—Character of  Instalments— Appro- 
priation as  between  Capital  and  Interest. 
— An  agreement  between  a  firm  of  furniture 
dealers  and  an  hotel  proprietor  for  the  hire- 
purchase  of  certain  furniture  had  annexed 
to  it  an  inventory  of  the  furniture  hired, 
with  the  cash  prices  endorsed  thereon,  the 
summation  of  which  amounted  to  £7543. 
The  agreement  provided  for  payment  by 
the  hirer  of  certain  stated  sums  annually, 
the  total  of  which  amounted  to  £8649 ; 
and  further  provided  that  the  hirer  might 
at  any  time  become  purchaser  of  the  furni- 
ture "by  payment  in  cash  of  the  hereon 
endorsed  price  under  deduction  of  the  whole 
sums  previously  paid  by  the  hirer  to  the 
owners."  The  hirer,  after  making  pay- 
ments under  the  agreement  for  a  number 
of  years,  amounting  in  all  to  £4966,  re- 
solved to  purchase  the  furniture,  and  ten- 
dered to  the  owners  £2577,  being  the 
difference  between  the  sums  paid  by  him 
and  £7543,  the  'endorsed  price."  Held, 
on  a  construction  of  the  agreement,  that  as 
the  instalments  were  calculated  so  as  to 
provide  for  interest  on  so  much  of  the 
capital  as  remained  unpaid,  the  words 
"  whole  sums  previously  paid  "  meant  sums 
paid  towards  capital  exclusive  of  interest ; 
and  accordingly  that  the  hirer  was  not 
entitled  to  become  purchaser  of  the  furniture 
on  payment  of  the  sum  tendered.  Taylor  v. 
Wylie  &  Lochhead,  Ltd.,  1912,  S.  C.  978; 
49  S.  L.  E.  743;  1912,  2  S.  L.  T.  41. 

25.  Construction— Implied  Obligation- 
Contract  of  Employment  —  Locatio  oper- 


arum— Information  or  Materials  Acquired 
in  Course  of  Employment— Confidentiality. 

— A  skilled  person  who  was  employed  by 
pursuer  to  search  public  records  with  the 
object  of  making  excerpts  therefrom  for 
a  particular  purpose,  made  notes  from 
which  he  compiled  abstracts  which  he 
supplied  to  pursuer.  In  an  action  by  pur- 
suer to  have  him  ordained  to  deliver  up 
the  original  notes  of  the  excerpts,  and 
further  to  have  him  interdicted  from  com- 
municating without  permission  the  informa- 
tion he  had  acquired,  held  that  these  notes 
were  the  property  of  the  defender,  and 
defender  assoilzied.  As  the  conclusions 
were  only  applicable  to  the  event  of  its 
being  held  that  the  notes  were  pursuer's 
property,  the  Lord  Ordinary  found  it  un- 
necessary to  decide  to  what  extent  the 
defender  was  entitled  to  make  use  of  the 
notes,  assuming  that  they  were  his  property. 
Earl  of  Crawford  v.  Fatm,  1910  (0.  H.) 
1  S.  L.  T.  423.  On  a  reclaiming  note  the 
Court  adhered,  and  held  further,  that  no 
ground  had  been  averred  or  proved  to 
justify  the  Court  in  granting  the  inter- 
dict craved  {Ex  parte  Horsfall,  1827,  7  B.  & 
C.  528,  distinguished).  1911,  S.  C.  1017  ;  48 
S.  L.  E.  870;  1911,  2  S.  L.  T.  67. 

26.  Construction — Termini  habiles — Dura- 
tion— Termination. — Held  by  Lord  Hunter 
(Ordinary)  that  an  agreement  between  A. 
and  B.  which  provided  for  the  transfer  by 
A.  to  B.  of  a  certain  number  of  shares  in 
a  company  with  a  view  to  putting  the 
parties  upon  an  equality  for  voting  pur- 
poses, A.  remaining  proprietor  of  the 
shares  for  all  other  purposes,  was  termin- 
able on  the  death  of  either.  Peters  v. 
Douglas,  1912  (0.  H.),  2  S.  L.  T.  21.  The 
Court  adhered.     1912,  2  S.  L.  T.  54. 

27.  Construction  — Written  Contract  — 
Actings  of  Parties— Prior  Negotiations— 
Eelevancy. — Under  a  written  offer  for  the 
purchase  of  a  pawnbroking  business  it  was 
stipulated  that  the  seller  should  allow  her 
capital  "  to  remain  on  loan  "  with  the  pur- 
chaser at  a  certain  rate  of  interest,  and 
that  she  should  accept  bills  for  the  price. 
The  period  of  the  loan  and  the  currency 
of  the  bills  were  not  specified.  The  offer 
was  accepted.  The  purchaser  obtained  an 
assignation  of  the  lease  of  the  premises, 
entered  into  possession,  and  granted  pro- 
missory notes  for  the  price,  all  payable  on 
demand.  Some  time  thereafter,  but  dur- 
ing the  currency  of  the  lease,  the  seller 
charged  the  purchaser  upon  two  of  the 
notes.     The  purchaser  thereupon  brought 
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suspensions  upon  the  ground  that  the  true 
bargain  between  the  parties  was  that  pay- 
ment of  the  price  should  be  postponed 
until  the  end  of  the  lease,  and  he  founded 
upon  negotiations  prior  to  the  missives. 
The  Lord  Ordinary  (Skerrington)  allowed 
the  complainer  a  proof  of  this  agreement 
by  the  seller's  writ  or  oath.  The  Court, 
on  a  reclaiming  note,  refused  the  suspen- 
sions, holding  (1)  that  the  complainer's 
averments  as  to  negotiations  previous  to 
the  completed  contract  were  irrelevant, 
-and  (2)  that  the  parties  had  by  their  act- 
ings—  the  granting  of  the  bills  in  their 
terms — construed  the  contract  for  them- 
selves (M'Leod  V.  Urquhart  (1808),  Hume, 
840,  explained  and  distinguished).  M'Allister 
V.  M'Gallagley,  1911,  S.  C.  112;  48  S.L.E. 
32;  1910,  2S.  L.  T.  243. 

28.  Construction  — Written  Contract  — 
Disposition  following  Arbitral  Award.— 
Question,  how  far  it  is  competent  to  con- 
sider arbitration  proceedings  in  order  to 
put  a  construction  on  a  disposition  of  land 
which  had  followed  upon  the  award.  Forth 
JBridge  Ely.  Coy.  v.  Dunfermline  Guildry, 
1909,  S.  C.  493;  46  S.  L.  E.  399;  1909, 
1  S.  L.  T.  236. 

29.  Discharge— Breach— Breach  of  Sub- 
ordinate Clause  — Eight  to  Rescind.- It 
was  one  of  the  conditions  of  a  comedian's 
contract  with  a  manager  that  fourteen  days 
before  his  appearance  he  should  send  on  to 
the  theatre  notice  that  he  would  be  there, 
and  bill  matter.  Held  that  the  condition 
■did  not  go  to  the  root  of  the  contract,  and 
that  the  failure  of  the  comedian  to  satisfy 
the  condition  did  not  entitle  the  manager 
to  rescind  the  contract.  Wade  v.  Waldon, 
1909,  S.  C.  571;  46  S.  L.  E.  359;  1909, 
1  S.  L.  T.  215. 

30.  Discharge— Breach — Executory  Con- 
tract—Deviation— Remedy— Building  Con- 
tract.— A  contractor  who  completes  his  con- 
tract disconform  to  specification,  is  in  breach 
of  contract  and  cannot  sue  upon  it.  In  an 
action  for  payment  of  balance  of  price,  the 
Court  assoilzied  the  defender  {Barrmay  &  Son 
V.  Brand,  1898,  25  E.  1212;  35  S.  L.  E. 
927;  6  S.  L.  T.  114,  approved  and  com- 
mented on).  Steel  v.  Young,  1907,  S.  C. 
360 ;  44  S.  L.  E  291 ;  14  S.  L.  T.  660. 

31.  Discharge  —  Novation  —  Joint  Pro- 
prietor—Agreement with  Tenant— Sale  by 
one  Joint-Proprietor  to  Another  — New 
Agreement  with  Proprietor  —  Action  of 
Damages    for  Breach  of  Original  Agree- 


ment.— A.  and  B.,  joint  proprietors  of  a  pro- 
perty, entered  into  an  agreement  with  a 
tenant  whereby  they  undertook  to  make 
certain  alterations  of  the  premises  within 
two  years.  They  failed  to  do  so.  After 
the  expiry  of  the  two  years  A.  sold  his 
share  to  B.  Thereafter  B.  made  a  new 
agreement  with  the  tenant  in  regard  to 
alterations,  the  original  agreement  being 
revoked,  but  the  tenant's  claim  for  damages 
for  breach  of  the  original  agreement  as 
against  B.  being  expressly  reserved  in  this 
agreement.  The  tenant  subsequently  raised 
an  action  of  damages  for  breach  of  the 
original  agreement  against  both  A.  and  B. 
A.  pleaded  that  the  original  agreement 
was  extinguished  by  novation  or  delega- 
tion. The  Court  repelled  this  plea.  Solmes 
V.  Gardiner,  1904  (O.  H.),  12  S.  L.  T. 
668. 

32.  Discharge  —  Performance  —  Impossi- 
bility-Commercial Impossibility.  —Ship- 
owners contracted  with  builders  at  Hong- 
Kong  for  repairs  to  be  made  at  Hong-Kong 
on  their  vessel  then  lying  at  Singapore. 
The  authorities  at  Singapore  refused  to  let 
the  vessel  sail  without  repairs  being  made 
which  were  inexpedient  from  a  business 
point  of  view.  The  owners  then  cancelled 
the  contract.  Held  that  they  were  liable 
in  damages  for  breach.  Hong-Kong  and 
IVhampoa  Dock  Coy.  Ltd.  v.  Netherton  Ship- 
ping Coy.  Ltd.,  1909,  S.  C.  34 ;  46  S.  L.  E. 
35;  16S.  L.  T.  417. 

33.  Discharge  —  Performance  —  Impossi- 
bility of  Implement.— In  1907  a  tradesman 
agreed  with  an  advertising  contractor  to 
take  six  glass  slides  on  the  cars  "  running 
at  Dumbarton  "  for  a  period  of  five  years  at 
a  weekly  rent.  At  the  date  of  the  contract 
the  Dumbarton  Tramway  Company  owned 
six  cars  which  ran  regularly  within  Dum- 
barton. In  1908  the  tramways  were  taken 
over  by  a  new  company  which  in  June  of 
that  year  increased  the  number  of  cars  to 
thirty  and  extended  the  car  routes  into  the 
country,  and  thereafter  the  cars  upon  which 
the  tradesman's  advertisements  appeared 
ran  intermittently,  and  not  only  in  Dum- 
barton but  over  the  whole  extended  routes. 
In  an  action  to  recover  the  rent  payable 
after  June  1908,  held  that  pursuers  were 
not  in  a  position,  after  that  date,  to  imple- 
ment the  contract,  as  the  cars  upon  which 
defender's  advertisements  appeared  were 
no  longer  "  running  at  Dumbarton  "  within 
the  meaning  of  the  contract,  and  that 
accordingly  the  contract  had  come  to  an 
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end.  Abrahams,  Ltd.  v.  Campbell,  1911, 
S.  C.  353;  48  S.  L.  R.  293;  1911, 
1  S.  L.  T.  4. 

34.  Discharge — Performance —Mutuality 
—Delivery  and  Payment  by  Instalments.— 
"  There  is  no  doubt  that  in  Scotland  the 
unity  of  contracts,  even  when  delivery  and 
payment  are  to  be  by  instalments,  and  the 
mutuality  of  the  counter-obligations  have 
been  somewhat  strictly  enforced."  Somer- 
ville  V.  The  B.  F.  Goodrich  Coy.,  1904  (0.  H.), 
12  S.  L.  T.  188. 

35.  Discharge— Performance— Mutuality 
—Party  in  Breach  of  his  Obligation— Title 
to  Enforce  Counter  Obligation.— By  an 
agreement  between  two  persons  for  the 
lease  of  an  hotel  it  was  stipulated  that  the 
tenant  should  take  over  the  furniture  and 
stock  at  a  valuation  and  should  deposit  £200 
in  their  joint  names  to  account  of  the  price. 
After  the  money  had  been  deposited  the 
tenant  failed  to  carry  out  the  agreement, 
and  brought  an  action  against  the  landlord 
for  delivery  of  the  deposit-receipt.  The 
defender  made  a  counter-claim  for  damages 
for  breach  of  the  agreement.  Held  that  the 
pursuer  being  in  breach  of  his  part  of  the 
agreement,  could  not  call  upon  defender  to 
fulfil  his  counter-obligations  until  the  latter 
had  had  an  opportunity  of  constituting  his 
claim  of  damages ;  and  accordingly  that 
pursuer  was  not  entitled  hoc  statu  to  de- 
livery of  the  deposit-receipt.  Dingwall  v. 
Burnett,  1912,  S.  C.  1097 ;  49  S.  L.  R.  882 ; 
1912,  2  S.  L.  T.  90. 

36.  Formation — Modification  of  Terms- 
Alteration  of  Written  Contract  by  One 
Party  not  Communicated  to  Other  Party — 
Principal  and  Agent — Negligence  of  Agent 
— No  Resulting  Loss. — A  contract  for  the 
sale  of  a  quantity  of  timber,  which  was 
completed  by  the  exchange  of  bought  and 
sold  notes,  provided  that  payment  should 
be  made  on  receipt  of  the  shipping  docu- 
ments. The  bought  note  was  altered  by 
the  buyers  so  as  to  read  that  payment  was 
to  be  made  on  receipt  of  "  approved  "  bills 
of  lading,  and  this  alteration  per  incuriam 
of  the  sellers'  agents  was  not  inserted  in 
the  sale  note  which  was  forwarded  to  the 
sellers.  On  receipt  of  the  shipping  docu- 
ments the  buyers  objected  to  certain  clauses 
in  the  bills  of  lading  tendered  by  the 
sellers,  in  respect  that  they  were  contrary 
to  customary  discharge  at  the  port  of  dis- 
charge; and  certain  claims,  including  a 
claim  for  demurrage,  were  incurred.  In 
an  action  of  damages  by  the  sellers  against 


their  agents  in  respect  of  failure  to  com- 
municate the  alterations  of  the  bought 
note,  held  by  Lord  Hunter  (Ordinary)  that 
under  the  original  terms  of  the  contract 
the  buyers  would  have  been  entitled  to 
bills  of  lading  with  terms  of  discharge  in 
accordance  with  the  custom  of  the  port  of 
discharge,  and  that  the  pursuers  were  tkus 
not  prejudiced  by  the  alteration,  and  de- 
fenders assoilzied.  Hellstrom  &  Vleugel  v. 
Salvesen  &  Coy.,  1913  (0.  H.),  2  S.  L.  T. 
275. 

37.  Formation— Offer  and  Acceptance- 
Consensus  in  idem. — A  piano  vendor  offered 
a  customer  a  piano  "  at  the  value  of  £26, 
payable  15s.  per  month."  The  customer 
took  delivery  and  paid  several  instalments. 
Held  that  there  was  a  completed  contract 
of  sale,  although  the  seller  intended  to 
make  a  contract  of  hire-purchase ;  because 
the  words  used  by  him  naturally  indicated 
sale,  and  were  so  understood.  Muirhead 
&  Turnbull  v.  Dickson,  1905,  7  P.  686 ;  42 
S.  L.  R.  578;  13S.  L.  T.  151. 

38.  Formation— Oflfer  and  Acceptance- 
Consensus  in  idem — Locus  poenitentise — 
Rei  interventus. — In  exchange  for  a  pro- 
posal for  a  bond  of  a  benefit  investment 
company,  which  specified  the  rate  of 
monthly  payments  to  be  made  for  a  period 
of  thirty  years^  the  proposer  received  a 
bond  certificate  from  the  company  certi- 
fying that  he  was  entitled,  subject  to 
certain  conditions,  to  receive  a  bond.  No 
objection  to  the  certificate  was  stated  at 
the  time,  and  no  application  for  a  bond  was 
made,  but  after  a  period  of  seven  years, 
during  which  he  had  paid  the  subscriptions 
stipulated  for,  the  proposer  sought  to 
repudiate  the  contract  on  the  ground  that 
the  offer  contained  in  his  proposal  had 
never  been  accepted  in  the  only  competent 
mode,  viz.  by  the  issue  of  a  bond.  Held 
that  although  the  contract  might  have 
been  incomplete,  yet  by  the  defender's 
acceptance  of  the  certificate  and  his  having 
acted  upon  it  for  a  long  period  without 
objection,  it  had  been  effectually  set  up 
(Laing  v.  Provincial  Homes  Investment  Coy. 
Ltd.,  1909,  S.  0.  812,  distinguishely 
National  Benefit  Trust,  Ltd.  v.  Coulter,  1911, 
S.  C.  544;  48  S.  L.  R.  436;  1911, 
1  S.  L.  T.  190. 

39.  Formation— Offer  and  Acceptance- 
Insurance  Policy— Surrender— Locus  poeni- 
tentiae. — The  holder  of  a  policy  of  insur- 
ance which  contained  this  clause — "  at  any 
time  after  five  years'  premiums  have  been 
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paid,  this  policy  may  be  surrendered  for 
a  cash  payment " — wrote  to  the  company 
that  he  had  decided  to  accept  the  surrender 
value  of  his  policy.  The  company  replied 
asking  him  to  forward  the  policy,  and 
stating  that  a  cheque  would  be  sent. 
Before  the  formalities  connected  with  the 
surrender  had  been  completed,  the  policy- 
holder claimed  under  his  policy.  Held 
that  the  clause  in  the  policy  was  a  standing 
oifer  by  the  company  which  the  policy- 
holder had  accepted  by  his  letter;  that 
there  was  thus  a  concluded  contract,  and 
that  thereafter  the  company  were  only 
liable  for  the  surrender  value.  Johnson  v. 
Century  Insurance  Coy.  Ltd.,  1909,  S.  C. 
1032 ;  46  S.  L.  E.  746 ;  1909,  2  S.  L.  T. 
10. 

40.  Formation — Offer  and  Acceptance— 
Terms  of  a  Letter  which  was  Held  to 
Constitute  an  Offer. — The  defender  wrote  : 
"I  am  offering  to-day  '  goods '  and  have 
pleasure  in  quoting  you  .  .  .  terms.  I 
shall  be  glad  to  hear  if  you  are  buyers, 
and  await  your  esteemed  reply."  The 
pursuers  telegraphed  in  reply  "accept" 
terms.  Held  that  the  letter  and  telegram 
concluded  a  contract.  Philp  &  Coy.  v. 
Knoblauch,  1907,  S.  C.  994;  44  S.  L.  E. 
'666;  15  S.  L.  T.  61. 

41.  Formation  —  Promise  —  Improbative 
Writing  —  Kei  interventus.  —  A  person 
founding  on  an  improbative  writing  alleged 
to  have  been  delivered  as  constituting  a 
debt,  made  averments  of  rei  interventus. 
Averments  which  Lord  Cullen  (Ordinary) 
held  not  relevant  to  be  remitted  to  proba- 
tion. Semple's  Exrs.  v.  Semple,  1912  (0.  H.), 
1  S.  L.  T.  382. 

42.  Formation — Terms  of  a  Letter  Held 
to  Afford  Evidence  of  Pre-Existing  Obliga- 
tion, but  not  to  Constitute  Contract.— 
A  firm  of  New  York  bankers  disposed  of 
an  interest  in  a  bond  syndicate  to  a 
London  broker.  A  Scottish  insurance 
company  subsequently  acquired  a  $13,000 
share  of  this  interest  from  the  London 
broker  and  paid  him  95  per  cent,  of  the 
price.  Thereafter  the  New  York  firm 
forwarded  to  the  broker  a  letter,  addressed 
to  the  insurance  company  in  these  terms  : 
"We  beg  to  advise  you  that  we  are 
holding  for  your  account  an  interest  of 
$13,000  in  the  .  .  .  bond  syndicate  on 
account  of  which  95  per  cent,  has  been 
paid."  This  letter  was  delivered  to  the 
company.  The  London  broker  having 
become    bankrupt,   the    New  York    firm 


claimed  to  hold  the  $13,000  in  security 
of  his  obligations  to  them.  In  an  action 
against  them  by  the  assignee  of  the  insur- 
ance company  for  delivery  of  the  bonds 
they  maintained  that  their  obligation  to 
deliver  the  bonds  to  the  company  was 
constituted  by  the  letter  above  referred 
to,  and  that  it  was  invalid  by  the  law  of 
New  York.  Held  that  the  letter  did  not 
constitute  the  contract  between  the  de- 
fenders and  the  insurance  company,  but 
was  merely  an  acknowledgment  that 
defenders  had  substituted  the  company 
as  creditors  in  the  obligation  which  they 
had  undertaken  to  the  broker.  Stua/rt  v. 
Potter,  Choate  &  Prentice,  1911,  48  S.  L.  E. 
657;  1911,  1  S.  L.  T.  377. 

43.  Formation  —  Terms  of  Prospectus 
Held  not  to  Evidence  a  Concluded  Con- 
tract between  the  Vendors  and  a  Company 
—Statement  that  the  Vendors  "Have 
Agreed  to  Subscribe  for"  Shares. — In  the 
prospectus  of  a  company,  which  was  signed 
by  the  vendors,  it  was  stated  that  the 
vendors  "have  agreed  to  subscribe  for 
the  balance  of  £500  of  the  ordinary 
shares."  Held  (diss.  Ld.  Salvesen)  that 
this  statement  did  not  evince  a  concluded 
contract  between  the  vendors  and  the  com- 
pany enforceable  by  either  party  against 
the  other,  and  that  the  vendors  were  not 
liable  on  the  winding  up  of  the  company 
to  be  placed  on  the  list  of  contributories  in 
respect  of  these  shares  (In  re  Moore  Brothers 
&  Coy.  Ltd.,  L.  E.,  [1899]  1  Ch.  627,  followed). 
Todd  (Liquidator  of  Millen  &  Somerville,  Ltd.) 
V.  Millen,  1910,  S.  C.  868  ;  47  S.  L.  E.  695  ; 
1910,  2  S.  L.  T.  33. 

44.  Innominate  —  Action  for  Money 
Advanced  for  Particular  Purpose  which 
Failed  —  Writ  or  Oath.  —  The  pursuer 
averred  that  in  anticipation  of  his  becom- 
ing a  partner  in  the  defenders'  firm  he  had 
advanced  £1000  to  the  firm,  and  that  sub- 
sequently on  becoming  aware  of  the  true 
position  of  the  firm's  affairs  he  had  declined 
to  become  a  partner.  He  sued  for  recovery 
of  the  £1000.  The  defenders  pleaded  that 
these  averments  could  only  be  proved  by 
writ  or  oath.  The  Court  allowed  a  proof 
before  answer.  Hendry  v.  Come  <&  Son  & 
Coy.,  1904  (0.  H.),  12  S.  L.  T.  261. 

45.  Innominate  —  Agreement  by  Two 
Parties  that  Neither  to  Purchase  a  Cer- 
tain Property  without  Intimation  to 
Other— Heritage— Constitution  by  Writ- 
Proof  by  Writ  or  Oath.— An  agreement 
whereby  neither  party  thereto  should  pur- 
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chase  certain  lands  without  giving  the  other 
the  option  of  being  a  joint-purchaser  held 
not  to  be  an  agreement  relating  to  heritage 
so  as  to  render  it  essential  that  it  should 
be  constituted  only  by  writ,  nor  to  be  an 
agreement  of  an  innominate  and  unusual 
kind  so  as  to  make  it  proveable  only  by 
writ  or  oath.  Mwngall  and  Another  v. 
Bowhill  Coal  Gvy.,  Fife,  Ltd.,  1904  (0.  H.), 
12  S.  L.  T.  262. 

46.  Innominate— Obligation  of  Helief— 
Agreement  to  Pay  all  Expenses  in  Con- 
nection with  Feuing  Negotiations. — The 
pursuer  alleged  that  the  defender  had 
agreed  to  pay  the  whole  expenses  incurred 
by  the  pursuer  both  to  his  surveyors  and 
agents  in  connection  with  negotiations  for 
a  proposed  feu  to  the  defender,  and  that 
whether  the  feu  was  completed  or  not. 
The  feu  was  not  completed,  and  pursuer 
sued  for  said  expenses.  Held  that  the 
alleged  agreement  could  only  be  proved  by 
writ  or  oath,  in  respect  that  it  was  (1)  an 
obligation  of  relief ; ,  (2)  an  innominate  con- 
tract of  an  unusual  kind.  Woddrop  v. 
Speirs,  1906  (0.  H.),  44  S.  L.  R.  22;  14 
S.  L.  T.  319. 

47.  Innominate  —  Promise  —  Promise  to 
leave  Money  by  Will — Rei  interventus — 
Writ  or  Oath. — Trustees  for  a  church 
raised  an  action  against  the  executor  of  a 
deceased  lady,  who  had  been  a  member  of 
the  congregation,  for  payment  of  the  cost 
of  additions  connected  with  the  erection 
and  decoration  of  their  church.  They 
averred  that  she  had  urged  them  to  make 
the  additions  upon  the  assurance  that  she 
would  defray  the  increased  cost  entailed; 
that  she  had  given  money  from  time  to 
time,  but  that  she  had  been  unable  to  give 
a  capital  sum,  owing  to  her  capital  being 
settled  in  England ;  that  she  had  accord- 
ingly undertaken  to  provide  the  necessary 
money  by  her  will ;  and  that  she  had  not 
done  so.  Held  that  these  averments 
amounted  merely  to  a  verbal  promise  to 
pay,  which  could  not  be  converted  into  a 
contract  by  rei  interventus ;  and  that,  conse- 
quently, the  obligation  could  only  be 
proved  by  writ  (Miller  v.  Tremamondo, 
1771,  M.  12395,  and  Edmonston  v. 
Edmonston,  1861,  23  D.  995,  followed). 
Smith  V.  Oliver,  1911,  S.  C.  103;  48 
S.  L.  R.  86;  1910,  2  S.  L.  T.  304.  The 
Lord  Ordinary  (CuUen),  after  a  proof, 
holding  that  pursuers  had  failed  to  prove 
scripto  the  obligations  on  which  they  sued, 
■assoilzied  the  defenders.  1911  (0.  H.), 
1  S.  L.  T.  451. 


48.  Innominate  —  Proof  by  Writ  or 
Oath.  —  The  executor  of  a  deceased 
workman  who  had  been  in  receipt  of 
weekly  payments  under  a  recorded  agree- 
ment under  the  Workmen's  Compensation 
Acts,  brought  an  action  against  the  em- 
ployers for  payment  of  a  certain  sum, 
averring  that  the  deceased  through  his 
agent  had  offered  to  accept  this  sum  in 
full,  and  that  this  had  been  accepted  by 
the  employers  and^a  binding  contract  fixed. 
Held  a  relevant  averment,  but  that  proof 
must  be,  oath  being  impossible,  by  writ 
M'Fadzem's  Exr.  v.  M' Alpine  &  Sms,  1907, 
S.  C.  1269;  44  S.  L.  R.  936;  15  S.  L.  T. 
336. 

49.  Innominate — Testamentary  Writing 
— Obligation  to  Leave  Pursuer  a  Certain 
Sum  of  Money  by  Will— Innominate  and 
Unusual  Contract. — Held  that  an  averment 
that  a  deceased  had  agreed  to  leave  pur- 
suer a  particular  sum  of  money  could  only 
be  proved  by  writ  or  oath,  but  that  such 
writ  did  not  require  to  be  holograph  or 
tested.  Observations  on  the  proof  of  innomi- 
nate and  unusual  contracts.  Hallet  v. 
Ryrie  and  Others,  1907  (0.  H.),  15  S.  L.  T. 
367. 

50.  Parties  —  Delectus  personse  —  Sale— 
Assignability. — The  pursuer  was  assignee 
for  creditors  of  a  firm  of  oil  and  seed 
merchants.  This  was  an  action  for 
damages  for  breach  of  contract  for  failure 
to  take  deliveiy  of  grease.  Held  that  as 
the  assignors  were  particularly  skilled  in 
making  grease  and  the  assignee  was  not, 
there  was  delectus  personm,  and  the  contract 
of  sale  was  not  assignable.  Cole  v.  Handa- 
syde  &  Cay.,  1909  (O.  H.),  2  S.  L.  T.  213. 

51.  Parties  —  Delectus  personae  —  Third 
Party  —  Assignation  of  Contract  —  Re- 
straint of  Trade. — Held  on  the  construc- 
tion of  a  written  agreement  that  an  obliga- 
tion undertaken  by  one  doctor  selling  his 
practice  to  another,  that  the  vendor  would 
not  practise  within  the  area  of  the  practice 
sold,  was  personal  to  the  purchaser  and 
could  not  be  assigned.  The  seller  could 
compete  with  the  assignee.  Rodger  v. 
Herhertson,  1909,  S.  C.  256;  46  S.  L.  R. 
208;  16  S.  L.  T.  646. 

52.  Parties  —  Delectus  personae  —  Third 
Party— Boarding  Contract  with  Partner- 
ship-Change in  Partnership.— A  lady  made 
an  agreement  with  a  partnership  consisting 
of  three  ladies  under  which  she  was  to 
board  with  them  for  six  months.      Held 
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that  this  agreement  was  dissolved  by  the 
retiral  from  the  firm  of  one  of  the  partners. 
Yorke  &  Coy.  v.  Campbell,  1904  (0.  H.),  12 
S.  L.  T.  413. 

53.  Parties— Jus  quaesitum  tertio— Loan 
—Obligation  by  Lender  in  Prior  Loan  in 
Favour  of  Second  Lender.  —  A  publican 
obtained  a  loan  from  A.,  and  subsequently 
loans  from  B.  and  C,  and  A.  gave  an 
obligation  to  B.  and  C.  undertaking  to 
demand  payment  only  on  the  occurrence 
of  certain  specified  events.  Held  in  an 
action  by  A.  for  payment,  the  object  of 
which  was  to  constitute  the  debt,  and 
which  was  raised  before  any  of  the  events 
specified  had  occurred,  that  the  debtor  was 
not  entitled  to  found  on  the  obligation 
granted  by  A.  in  favour  of  B.  and  C. 
Lennie's  Trs.  v.  Johnstone,  1914  (0.  H.), 
1  S.  L.  T.  47. 

54.  Parties  —  Third  Party  — Assignee.— 
Trustees  who  carried  on  a  business  took  an 
obligation  from  a  rival  in  business.  They 
then  sold  the  business.  In  an  action  by 
the  purchaser  against  the  party  who  granted 
the  obligation  to  the  trustees,  held  that  the 
obligation  had  been  assigned  to  him.  Fraser 
&  Son  V.  Benmch,  1906  (0.  H.),  14  S.  L.  T. 
443. 

55.  Parties  —  Transmissibility. — A  lady 
bound  herself  and  her  "  heirs,  executors, 
and  successors  in  the  said  lands  "  to  main- 
tain a  road.  Seld  that  the  obligation  was 
efiectual  to  bind  her  heir  in  heritage  coming 
into  possession  of  the  lands.  Commissioners 
of  Northern  Lighthouses  v.  Edmmiston,  1908 
(O.  H.),  16  S.  L.  T.  439. 

56.  Performance — Interest  to  Enforce — 
Executry  Contract — Remedy  for  Breach. — 

An  obligation  to  repair  a  road  should  be 
enforced  by  action  of  declarator  and  imple- 
ment, with  alternative  crave  that  the  road 
be  repaired  at  the  sight  of  the  Court.  A 
party  having  right  to  enforce  an  obligation 
cannot  repair  the  road  and  sue  for  the  cost. 
Commissioners  of  Northern  Lighthouses  v. 
Edmonstan,  1908  (0.  H.),  16  S.  L.  T. 
439. 

57.  Subject-Matter— Unlawful  Agreement 
— Agreement  between  Law  -  Agent  and 
Banker  to  Carry  on  Business  of  Law- Agent 
in  Partnership— Stamp  Act,  1891  (54  &  55 
Vict.  c.  39),  sec.  iS.—HeWby  Lord  Skerring- 
ton  (Ordinary)  that  an  agreement  between 
a  qualified  law-agent  and  a  banker  for 
carrying  on  the  business  of  a  law-agent 


in  partnership  was  illegal  and  void  both 
at  common  law  and  under  the  Stamp 
Act,  1891.  A.  B.  V.  C.  D.,  1912  (0.  H.), 
1  S.  L.  T.  44. 

58.  Subject-Matter— Unlawful  Agreement 
— Agreement  to  Refrain  from  Prosecution. 
— In  an  action  by  a  company  against  a 
former  employee  to  recover  a  sum  which 
he  was  alleged  to  have  embezzled,  the  pur- 
suers founded  on  a  promissory  note  granted 
by  him  for  the  sum,  and  on  a  letter  from 
him  acknowledging  that  he  had  used  the 
company's  money  and  expressing  gratitude 
for  their  kindness  in  not  prosecuting  him. 
The  defender  averred  that  the  pursuers  had 
threatened  him  with  a  criminal  prosecu- 
tion unless  he  signed  these  documents,  and 
pleaded  pactum  illicitum.  Held  that  an 
agreement  to  refrain  from  prosecution  had 
not  been  relevantly  averred,  and  defences 
repelled.  Opinions  reserved  as  to  whether 
such  an  agreement  would  amount  to  a 
pactum  illicitum..  The  Lamson  Pairagon 
Supply  Coy.  Ltd.  v.  MacPhail,  1914,  S.  C- 
73;  51  S.  L.  E.  20  J  1913,  2  S.  L.  T.  278. 

59.  Subject-Matter— Unlawful  Agreement 
—Betting— Principal  and  Agent— Sponsio 
ludicra. — A  man  bet  with  a  "  turf  account- 
ant and  commission  agent."  On  suing  him, 
the  latter  did  not  plead  the  Gaming  Acts, 
and  proof  was  allowed,  on  which  it  was 
clear  that  the  defender  was  no  "agent," 
but  a  bookmaker.  The  Lord  Ordinary 
assoilzied  the  defender,  observing,  "I 
think  it  is  pars  judicis,  notwithstanding 
the  Gaming  Acts  are  not  pleaded,  to 
decline  to  give  any  aid  to  enforce  pay- 
ment of  a  bet  at  the  instance  of  the  winner 
against  the  loser."  Hamilton  v.  M'Lauchlan,. 
1908  (0.  H.),  16  S.  L.  T.  341. 

60.  Subject-Matter— Unlawful  Agreement 
— Conflicting  Interests— Trustee  in  Bank- 
ruptcy—Agreement to  Share  Fees.— An 
agreement  between  a  firm  of  land  agents 
and  their  manager  provided  that  all  fees 
which  the  manager  earned  from  any  ap- 
pointment he  might  obtain  as  trustee  or 
factor  on  any  estate  should  be  pooled  with 
all  remuneration  which  the  firm  received 
as  salesmen  or  valuators  in  connection  with 
that  estate,  and  that  the  remuneration  so 
pooled  should  be  divided  equally  between 
the  parties.  In  an  action  of  accounting  by 
the  firm  against  their  manager  in  regard  to 
fees  alleged  to  have  been  earned  by  him, 
inter  alia,  as  trustee  in  a  sequestration,  held 
{rev.  Ld.  Hunter)  that  the  agreement  neces- 
sarily placed  the  defender  in  the  position. 
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of  having  conflicting  interests,  and  was 
therefore  illegal,  and  action  dismissed. 
Farmers'  Mart,  Ltd.  v.  Milne,  1914,  S.  C. 
129;  51  S.  L.  E.  137;  1913,  2  S.  L.  T. 
410.  Affirmed  on  appeal  (but  on  different 
grounds),  1914  (H.  L.),  S.  C.  84 ;  51 S.  L.  R. 
729 ;  1914,  2  S.  L.  T.  (H.  L.)  153. 

61.  Subject-Matter— Unlawful  Agreement 
— Obligation  to  Pay  Money  in  Considera- 
tion of  Withholding  Information  from 
the  Public  Authorities.  —  Held  that  an 
obligation  to  pay  a  sum  of  money,  given 
in  order  to  secure  the  obligee's  abstention 
from  lodging  information  with  the  authori- 
ties of  what  he  believed  to  be  a  crime,  was 
a  pactwn  ilUcitum,  and  therefore  not  en- 
forceable. Smith  &  Sons  v.  Buclvman,  1910 
(0.  H.),  2  S.  L.  T.  387. 

62.  Subject-Matter— Unlawful  Agreement 
— Restraint  of  Trade — Breach  of  Contract 
— Interdict. — One  cab-hirer  sold  his  busi- 
ness to  another  and  bound  himself,  inter 
alia,  not  to  carry  on  a  cab-hiring  business 
within  a  radius  of  half  a  mile  of  a  certain 
address.  It  was  admitted  that  some  of  the 
cabs  thereafter  belonging  to  another  busi- 
ness of  which  he  had  become  a  member 
occupied  a  stance  within  the  prescribed 
radius.  Held  that  this  was  a  breach,  and 
interdict  granted.  Fraser  &  Son  v.  Renwick, 
1906  (0.  H.),  14  S.  L.  T.  443. 

63.  Subject-Matter— Unlawful  Agreement 
— Restraint  of  Trade  —  Reasonableness. — 
By  an  agreement  entered  into  by  A., 
"  boot  and  shoe  factor,"  and  B.,  A.  engaged 
B.  "as  a  retail  traveller,  salesman,  and 
collector  in  his  said  business  of  boot  and 
shoe  factors,"  and  B.  bound  himself  "not 
to  sell  to  or  to  canvass  any  of  the  said  A.'s 
customers  or  to  sell  or  travel  in  any  of  the 
towns  or  districts  traded  in  by  the  said  A. 
for  a  period  of  twelve  months  from  the 
date  of  the  termination  of  the  agreement." 
B.  having  left  A.'s  employment,  held_  in 
an  action  of  interdict  by  the  latter  against 
the  former  (1)  (by  all  their  Lordships)  that 
the  restriction  not  to  sell  to  or  to  canvass 
A.'s  customers  was  reasonable  and  valid,  and 
that  the  pursuer  was  entitled  to  an  inter- 
dict giving  it  effect;  (2)  {diss.  Ld.  Low) 
that  the  restriction,  quoad  ultra,  was  un- 
reasonable and  invalid,  and  incapable  of 
forming  the  basis  for  any  interdict,  being 
too  wide  and  indefinite  in  the  matter  of 
(a)  the  district  or  area ;  (6)  the  nature  of 
the  trade  prohibited.  Mulvein  v.  Murray, 
1908,  S.  0.  528 ;  45  S.  L.  R.  364;  15  S.  L.  T. 
807. 


64.  Subject-Matter— Unlawful  Agreement 
— Restraint  of  Trade  —  Reasonableness- 
Procuring  Dismissal  of  Servant  —  Trade 
Union — Conspiracy.  — Held  that  this  rule 
of  an  association  of  employers  was  to  be 
enforced.  It  prohibited  any  member  em- 
ploying any  traveller  or  salesman  who  had 
been  in  the  service  of  another  member  in 
the  same  capacity  within  a  certain  specified 
district  until  after  the  expiry  of  six  months 
from  his  having  left  such  service,  unless 
the  consent  of  such  other  member  had  been 
obtained.  Nisbet  v.  Edinburgh  and  District 
Aerated  Water  Manufactwrer^  Defence 
Association,  Ltd.,  1906  (0.  H.),  14  S.  L.  T. 
178. 

65.  Subject-Matter —Unlawful  Agreement 
— Secret  Commissions.  —  Held  that  an 
alleged  contract  for  a  commission  on 
tradesmen's  accounts,  as  brought  out  in 
measurements  between  a  clerk  of  works, 
unknown  to  the  principal,  and  a  measurer 
as  a  condition  of  the  latter's  employment, 
was  pactum  illicitum,  and  action  dismissed  as 
irrelevant.  Macdougall  v.  Bremner,  1907, 
44  S.  L.  R.  804 ;  15  S.  L.  T.  193. 


COPYRIGHT 

1.  Infringement  —  Fine  Arts  Copyright 
Act,  1862  (25  &  26  Vict.  c.  68),  sec.  1— 
"Original  Drawings "  — Reproduction  of 
Registered  "  Drawings."— In  an  action  of 
interdict  by  a  firm  of  art  publishers  against 
wholesale  stationers  to  prevent  infringe- 
ment of  drawings  used  in  connection  with 
the  manufacture  of  Christmas  cards,  held 
that  the  "  drawings  "  in  question  were  not 
of  such  a  nature  as  to  be  capable  of  regis- 
tration under  the  above-cited  Act.  MUlar 
&  Lang,  Ltd.  v.  Macniven  &  Cameron,  Ltd., 
and  Others,  1908  (0.  H.),  16  S.  L.  T.  56. 

2.  Infringement— Title  to  Sue— Assigna- 
tion.— In  an  action  of  damages  for  infringe- 
ment of  copyright  the  pursuer  founded  on 
an  assignation  in  his  favour  to  the  copy- 
right in  question  granted  by  the  trustees 
of  the  deceased  owner.  The  trustees, 
however,  although  holding  a  general  dis- 
position from  the  owner,  had  not  confirmed 
to  the  copyright.  Held  by  Lord  Ormidale 
(Ordinary)  that  the  pursuer  had  no  title  to 
sue.  Mackay  v.  MacJcay,  1912  (0.  H.),  2 
a  L.  T.  445.  Reversed,  1914,  S.  C.  200; 
51  S.  L.  E.  200;  1914,  1  S.  L.  T.  29. 

3.  Photograph— Photograph  of  Sir  Henry 
Irving— Sitting  given  by  Sir  Henry  on 
Solicitation  of  a  Friend— Sitting  for  Behoof 
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of  Friend,  not  of  Photographer— Property 
in  Photographs  taken  at  the  Sitting- 
Fine  Arts  Copyright  Act,  1862,  sec.  1.— 
If  a  person  goes  to  a  photographer  and 
asks  for  a  sitting  he  is  entitled  to  the  copy- 
right of  the  photographs  then  taken,  it 
being  presumed  that  he  is  liable  to  pay 
for  them,  and  intends  to  pay  for  them.  If 
a  photographer  invites  some  celebrated 
person  to  give  him  a  sitting,  and  the 
person  agrees  to  do  so,  the  copyright  of 
the  photograph  is  the  photographer's,  even 
though  the  sitter  should  afterwards  pay 
for  copies.  If  a  third  person  employs  a 
photographer  to  take  the  likeness  of 
another  person,  whether  that  person  be  a 
celebrated  person  or  not,  and  arranges  for 
a  sitting  accordingly,  the  photographs 
taken  at  such  sitting  belong  to  the  third 
person,  and  he  is  liable  to  pay  for  the 
sitting.  Crooke  v.  Scots  Pictorial  Coy.,  1906, 
43S.  L.  K.  723;  14  S.  L.  T.  127. 


COKPORATION 

See  (1)  Burgh. 
(2)  Bye-Law. 

Citation  of,  see  Process,  voce  Citation. 

1.  Administration  —  Asylum  for  the 
Blind  —  Managers  —  Powers  —  Trading  — 
6  Geo.  IV.  c.  44. — Certain  subscribers  to 
an  asylum  for  the  blind,  which  was  incor- 
porated by  Act  of  Paj'liament,  raised  an 
action  against  the  managers  for  declarator 
that  the  defenders  had  no  legal  right  or 
title  to  engage  in  industry  or  trading 
operations  except  in  so  far  as  necessary 
for  teaching  trades  to  or  employing  the 
blind  ;  and  for  interdict.  Averments  which 
the  Lord  Ordinary  (Guthrie)  held  irrele- 
vant, and  action  dismissed.  Dove  v.  Glasgow 
Blind  Asylum  Managers,  1911  (0.  H.),  1 
S.  L.  T.  417.  The  Court  adhered.  1912, 
1  S.  L.  T.  125. 

2.  Bye-Law  —  Entry -Money — Validity- 
Sanction  by  Court  — Burgh  Trading  Act, 
1846. — Where  prior  to  1846  there  had  been 
no  uniformity  of  practice  as  to  the  regula- 
tion of  entrance-fees  by  the  Incorporation 
of  Cordiners  of  Edinburgh,  held  that  bye- 
laws  regulating  entrance-fees  made  by  the 
Corporation  without  the  sanction  of  the 
Court  were  ultra  vires.  Allan  v.  Edinburgh 
Cordiners,  1904,  42  S.  L.  R.  95  ;  12  S.  L.  T. 
424,  492. 

3.  Trade— Member— Qualification— Shoe- 
makers' Craft  of  Elgin— Eligibility  of  Boot 
and  Shoe  Merchant  there— Averments  of 


Usage  of  Craft  Inconsistent  with  Terms  of 
Constitution  not  Relevant  for  Probation. — 
Seld  that  a  person  carrying  on  business  in 
Elgin,  and  whose  business  was  that  of 
selling  boots  and  shoes  bought  from  manu- 
facturers, was  entitled  to  admission  to 
membership  of  the  shoemakers'  craft. 
Norris  v.  The  Incorporation  of  Shoemakers 
of  Elgin,  1906  (0.  H.),  14  S.  L.  T.  14. 

4.  Trade  Incorporation  —  Alteration  of 
Bye-Laws— Burgh  Trading  Act,  1846  (9  & 
10  Vict.  c.  17),  sec.  3. — The  Incorporation 
of  Tailors  of  Edinburgh  petitioned  the 
Court  to  sanction  certain  alterations  in  its 
bye-laws.  The  petition  was  opposed,  inter 
alios,  by  representatives  of  the  tailors' 
trade  in  Edinburgh,  on  the  ground  that 
petitioners'  proposal  was  really  a  scheme 
to  endow  the  relatives  of  the  only  sur- 
viving member  of  the  incorporation,  and 
the  respondents  suggested  that  they  them- 
selves should  be  allowed  to  submit  a 
scheme,  or  that  the  Court  should  remit  to 
some  person  to  submit  one.  The  Court 
dismissed  the  petition  de  piano,  holding  (1) 
that  the  proposed  alterations  were  not 
such  as  the  Court  ought  to  sanction ;  and 
(2)  that  the  Court  was  not  entitled  to  form 
a  scheme  of  its  own  and  impose  it  upon 
the  incorporation.  Incorporation  of  Tailors 
of  Edinburgh  v.  Muir's  Tr.,  1912,  S.  C.  603 ; 
49  S.  L.  E.  480 ;  1912,  1  S.  L.  T.  287. 

5.  Trade  Incorporation — Alteration  of 
Bye-Laws — Application  of  Surplus  Funds 
-Burgh  Trading  (Scotland)  Act,  1846  (9  & 
10  Vict.  c.  17),  sec.  3. — An  ancient  trading 
incorporation  of  a  certain  burgh,  whose^ 
members  had  become  reduced  to  one,  pre- 
sented a  petition  under  the  Burgh  Trading 
Act,  1846,  for  the  sanction  of  the  Court  to 
certain  bye-laws,  of  which  the  principal 
were  to  the  effect  that  the  funds  of  the 
incorporation  should  be  held  by  a  new 
governing  body  consisting  of  the  magis- 
trates of  the  burgh  and  the  members  of 
the  incorporation,  and  that  the  surplus 
funds  remaining  over  after  making  the 
payments  according  to  use  and  wont  should 
be  transferred  to  a  certain  educational  trust 
in  the  burgh.  The  Court,  after  a  remit, 
approved  of  the  bye-laws.  Incorpm-ation  of 
Maltmen  of  Stirling,  1912,  S.  C.  887;  49 
S.  L.  E.  598;  1912,  1  S.  L.  T.  390. 

6.  Trade  Incorporation  —  Alteration  of 
Bye-Laws  —  Increase  in  Entrance  Fees- 
Burgh  Trading  Act,  1846  (9  &  10  Vict, 
c.  17),  sec.  3. — A  trade  incorporation,  being 
in  a  position  to  offer  to  its  member  peouni- 
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ary  benefits  largely  increased  in  amount 
•owing  to  great  appreciation  in  the  value  of 
its  investments,  presented  a  petition  for 
the  sanction  of  the  Court  to  certain  bye- 
laws  increasing  the  entrance  fees  to  be 
•charged  for  admission  to  membership. 
Cvrcwmkmces  in  which  the  Court  granted 
the  prayer  of  the  petition.  Incorporation  of 
■Cm-diners  of  Edinburgh,  1911,  S.  C.  1118; 
48  S.  L.  E.  912  ;  1911,  2  S.  L.  T.  151. 


COUNTY  COUNCIL 

See  Local  G-overnment. 

'County  Council — 

And  Burgh,  see  (1)  Burgh,  voce 
Boundaries  ;  (2)  Title  to  Sue, 
wee  Burgh. 

Expenses  of,  where  County  Coun- 
cil SiSTED  ITSELF  AS  DEFENDERS 

IN  AN  Action  of  Eight  of  Way, 
see  Expenses,  voce  Taxation. 
Powers   of,  see  Bye-Law,  voce  (l) 
Ice-Cream  Shops;    (2)   Ultra 

VIRES. 


CREDITOR 

See  (1)  Debt  ;  (2)  Payment  ;  (3)  Sale. 

Creditor — 

Heritable,  see  Eight  in  Security  (L) 
Title  to  Sue  of,  see  Title  to  Sue, 

voce  Creditor. 
Trustees'  Liability  to,  see  Trust, 
voce  (1)  Indemnity;    (2)   Per- 
sonal Liability. 

CRIME 

See  Justiciary. 
See  also  Evidence,  voce  Admissibility. 

CRIMINAL  LETTERS 

See  Justiciary,  voce  Prosecutor 
(Private). 

CROFTER 

See  Small  Landholder. 

€roftbr — 

Value  of  Holding,  see  Valuation 
Acts,  voce  Value. 


CROWN 

Buildings,  Exemption  from  Payment 
of  Eates,  see  Assessment,  voce 
Exemption. 

Charter,  see  Mines  and  Minerals,  voce 
Title. 

Debts  Due  to,  see  Bankruptcy,  voce 
Ranking. 

Diligence  to  Eecover  Documents  in 
Hands  of,  see  Evidence,  voce  Con- 
fidentiality. 

Title  to  Criticise  Administration  of 
Common -Good,  see  Burgh,  voce  Pro- 
perty. 

Ultimus  il^res.  Eight  to  Bona  vacantia, 
see  L  Charitable,  &c..  Trusts,  voce 
Administration;  H.  Judicial  Fac- 
tor, voce  Factor. 


1.  Crown  Property— Statute— Building 
Restrictions — Exemption  of  Crown  from 
Statutory  Restrictions  —  Edinburgh.  Cor- 
poration Act,  1906  (6  Edw.  VII.  c.  clxiii.), 
sees.  67  and  78. — Observations  (by  the  Lord 
President  and  Ld.  Kinnear)  on  the  extent 
to  which  the  Crown  is  bound  by  restric- 
tions contained  in  local  Acts.  Magistrates 
of  Edinburgh  v.  Lord  Advocate,  1912,  S.  C. 
1085;  49  S.  L.  E.  873;  1912,  2  S.  L.  T. 
1.33. 


2.  Grant  of  Minerals  by  Crown— Entail- 
Fetters  of  Entail. — Opinion  that  minerals 
conveyed  by  a  Crown  grant  to  an  heiress 
of  entail  in  possession  did  not  fall  under 
the  fetters  of  the  entail.  M'Adam  v.  Cath- 
cart,  1909,  1  S.  L.  T.  512. 


3.  Orkney— Udal  Law— Salmon  Fishing. 

Held  that  the  salmon  fishings  in  Orkney 
are  not  inter  regalia.  The  Lord  Advocate  v. 
Balfmr,  1907  (0.  H.),  15  S.  L.  T.  7. 


CUL-DE-SAC 

See  (1)  Building  Eestrictions,  voce 
Statutory. 
(2)  EoAD,  voce  Street. 


CURATOR 

See  Judicial  Factor. 
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CUSTOMS  DUTIES 

See  Revenue. 

Customs  Duties — 

Collection    of,    see    (1)    Burgh  ; 
(2)  Eailway,  voce  Burgh. 

CUSTOM  OF  PORT 

See  Carriage  (II.)  by  Sea. 
See  also  Contract,  voce  Construction. 

CUSTOM  OF  TRADE 

See  (1)  Agency  (II.),  voce  Authority. 

(2)  Arbitration,  voce  Arbiter. 

(3)  Bankrupt,    voce    Vesting     of 

Estate. 

Custom  of  Trade — 

As  Affecting  Master's  Responsi- 
bility FOR  Injury  to  Servant, 
see  Master  and  Servant,  voce 
Master  (Negligence). 
As  Varying  Meaning  of  Words,  see 
Contract,  voce  Construction. 


CY  PRES 

See  Charitable,  &c..  Trusts. 

DAMAGES 

See  (1)  Contract. 

(2)  Reparation. 

(3)  Slander. 

Action  for,  1. 

Acts  Committed  Abroad,  see  Inter- 
national Law,  voce  Delict. 

Assessment,  Mode  of,  2,  15. 

Breach  of  Contract,  3,  4,  9,  12,  13. 

Carrier,  Failure  of,  7, 12. 

Collision,  14-16. 

Company,  2. 

Damages  or  Workmen's  Compensation, 
see  Workmen's  Compensation,  voce 
(1)  Compensation  (Election);  (2) 
Procedure  (Fixing  Compensation). 

Foreigner,  Action  by  or  Against,  see 
International  Law,  voce  Delict. 

Interdict,  Wrongful,  8. 

Liquidate  Damages,  7,  9,  10. 

Market  Price,  13. 

Measure,  3-8,  10,  12. 

Minerals,  1 ;  and  see  voce  Mines  and 
Minerals. 


Patent,  6. 

Penalty,  7,  9,  10. 

Prospectus,  False  Statement  in,  2. 

Remoteness,  11-14. 

Sale,  3,  4,  6,  7,  13. 

Subsidence,  1. 

Warranty  of  Agent,  5. 

Workmen's  Compensation  or  Damages,. 
see  Workmen's  Compensation,  voce 
(1)  Compensation  (Election)  ;  (2) 
Procedure  (Fixing  Compensation). 

Wrong,  11. 

1.  Action  for — Several  Claims  for  same 
Cause  of  —  Mineral  Lease  ^  Subsidence 
— Different  Actions  arising  out  of  same 
Subsidence. — A  proprietor  raised  an  action 
against  his  mineral  tenants  for  damages 
done  by  subsidence.  The  action  was  settled 
by  a  payment  by  defenders.  Subsequently 
another  action  was  raised  for  other  damage- 
occasioned  by  the  same  subsidence,  though 
not  included  in  the  first  action.  Action 
dismissed  as  irrelevant.  Duke  of  Abercojii- 
V.  Merry  &  Cxirminghame,  Ltd.,  1908  (0.  H.), 
16  S.  L.  T.  211.  The  Court  on  a  reclaim- 
ing note  reversed  the  judgment  of  the  Lord 
Ordinary  and  allowed  a  proof  before  answer. 
1909,  S.  C.  750. 

2.  Assessment  of  Company — Director— 
Liability  for  False  Statement  as  to  Valua- 
tion —  Directors  Liability  Act,  1890.  — 
A  prospectus  contained  a  false  statement 
to  the  effect  that  a  certain  valuation  had 
been  made  by  the  firm  of  A.  B.  &  Coy. 
As  a  matter  of  fact  it  was  made  by  one  of 
the  partners  of  the  firm,  and  bad  been 
repudiated  by  another.  Held  that  the 
directors  of  the  company  were  liable  in 
damages.  Method  of  assessing  the 
damages  in  such  cases  considered.  Davidson 
V.  Hamiltm,  1904  (O.  H.)  12  S.  L.  T.  353. 

3.  Measure— Breach  of  Contract— Sale- 
Damages  Flowing  from  Breach — Expenses 
of  Unsuccessful  Action  against  Sub- 
Vendee.— In  a  claim  of  damages  against 
the  seller  of  a  pump  which  was  disconform 
to  contract,  the  Court  allowed  the  buyer 
to  recover,  inter  alia,  the  expenses  of  an 
unsuccessful  action  against  a  sub-vendee  as 
damages  flowing  directly  from  the  seller's- 
breach.  Mwiro  &  Coy.  v.  Bermet  &  Son, 
1911,  S.  C.  337;  48  S.  L.  R.  287;  1911,. 
1  S.  L.  T.  120. 

4.  Measure— Breach  of  Contract — Sale- 
Repudiation  by  Buyer. — An  agreement  to 
purchase  casks  was  made  by  telephone. 
The  seller  confirmed  same  by  letter — "  It 
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is  understood  you  take  these  casks  as  they 
stand,  with  no  stipulation  whatever,"  a 
condition  which  was  assented  to  by  tele- 
phone. Later  the  buyers  repudiated  the 
bargain,  on  the  ground  that  the  casks  were 
not  of  the  expected  capacity.  The  Lord 
Ordinary  granted  decree  for  the  difference 
between  the  price  at  which  the  defenders 
had  agreed  to  buy  and  the  price  realised 
by  the  pursuer  after  the  defenders  had 
repudiated  the  bargain.  Smith  (Ouild  & 
€oy.'s  IV.)  V.  The  Edinburgh  United  Breweries, 
Ltd.,  1909  (0.  H.),  1  S.  L.  T.  468. 

5.  Measure  —  Breach  of  Warranty  — 
Agent  and  Principal.— Foreign  shipowners 
employed  a  broker  in  Leith  to  arrange  a 
■charter  of  one  of  their  vessels  on  stated 
terms.  The  agents  represented  that  they 
had  arranged  the  desired  charter,  when  in 
fact  they  had  not.  Held  that  the  principal 
was  entitled  to  damages  for  the  trouble 
he  had  been  put  to,  and  to  the  costs  of 
fighting  the  supposed  charterers  up  to  the 
date  of  their  defences,  in  which  it  appeared 
that  no  proper  charter  had  been  effected. 
-Salvesen  &  Coy.  v.  Rederi  AUiebolaget 
Nordstjernan,  1905  (H.  L.),  7  F.  101 ;  42 
S.  L.  R.  557 ;  13  S.  L.  T.  2. 

6.  Measure — Patent— Infringement.  —  In 

an  action  by  a  patentee  for  damages  in 
respect  of  the  sale  of  articles  infringing 
his  patent,  held  that  while  the  measure  of 
■damage  is  prima  facie  the  profit  which  the 
pursuer  would  have  made  had  he  himself 
effected  the  infringing  sales,  that  amount  is 
subject  to  diminution  if,  and  to  the  extent 
to  which,  it  appears  on  a  consideration  of 
the  nature  of  the  trade  in  question,  the 
area  of  its  exercise,  the  volume  of  competi- 
tion, and  the  defenders'  business  energy 
and  skill,  that  the  pursuer  would  not  have 
effected  these  sales  himself.  Observations 
(by  Lds.  Dundas  and  Salvesen)  on  the 
methods  of  assessing  damages  in  such 
-cases.  Watson,  Laidlaw  &  Coy.  Ltd.  v. 
Pott,  Cassels  &  Williamson,  1913,  S.  C.  762; 
-50  S.  L.  E.  525;  1913,  1  S.  L.  T.  300. 
Affirmed  1914  (H.  L.),  S.  C.  18 ;  51  S.  L.  E. 
238;  1914,  1  S.  L.  T.  130. 

7.  Measure— Penalty  —  LicLuidate  Dam- 
ages— Carriage — Consigner's  Liability  to 
Purchaser— Notice.— A,  sold  goods  to  B. 
for  delivery  in  Cardiff,  August/September ; 
he  chartered  a  ship  from  C.  to  carry  the 
goods,  to  load  in  Sweden,  August/Sep- 
tember. The  charter-party  stipulated  for  a 
fixed  sum  as  liquidate  damages  for  breach. 
The  ship  having  failed  to  arrive  at  the  port 


of  loading  till  October,  and  B.  having  on 
29th  September  bought  in  against  his  con- 
tract and  charged  A.  with  the  difference 
between  what  he  had  to  pay  and  the  con- 
tract price,  A.  sued  C.  for  the  amount.  Held 
(1)  that  the  true  measure  of  damages  was 
the  cost  of  replacing  the  goods  at  their 
place  of  destination  at  the  time  when  they 
ought  to  have  arrived,  less  the  value  of  the 
goods  in  Sweden;  (2)  that  the  right  to 
damages  was  not  affected  even  if  it  were 
assumed  that  the  dates  of  delivery  under 
the  two  contracts  did  not  coincide.  Strims 
Bruks  V.  Hutchison,  1905  (H.  L.),  7  F.  131 ; 
42S.  L.  E.  844;  13  S.  L.  T.  376. 

8.  Measure— Wrongful  Interdict— Stop- 
page of  Shale  Works.— The  owners  of  shale 
works  obtained  their  raw  material  from 
mines  worked  by  themselves.  Being  wrong- 
fully stopped  from  working  their  mines 
through  interdict  obtained  hy  the  defen- 
ders, they  sued  for  damages.  Held  that 
the  measure  of  damages  was  the  cost  of 
obtaining  the  necessary  shale  elsewhere  and 
delivering  it  at  the  works.  Clippens  Oil 
Coy.  Ltd.  V.  Edinburgh  Water  Trs.,  1906, 
8  F.  731;  43  S.  L.  E.  540;  13  S.  L.  T. 
957.  See  1907  (H.  L.),  S.  C.  9 ;  44  S.  L.  E. 
669 ;  15  S.  L.  T.  92. 

9.  Penalty— Breach  of  Contract— Liqui- 
date Damages — Assistant  Agreeing  not  to 
Set  up  in  Same  Town  as  Principal—Fixed 
Sum  for  Indemnity — Restraint  of  Trade. — 
A  dentist  entered  into  an  agreement  with 
his  assistant,  under  which  the  latter  was  to 
pay  the  former  £250  indemnity  if  he  at 
any  time  started  business  in  the  same  town 
as  a  dental  surgeon.  The  assistant  did 
start  business  in  the  same  town,  and  his 
former  principal  brought  an  action  against 
him  to  recover  the  indemnity.  The  defen- 
der denied  liability^(l)  because  the  con- 
tract was  contrary  to  public  policy,  being 
in  restraint  of  trade,  and  therefore  un- 
enforceable ;  (2)  because  the  sum  sued  for 
was  of  the  nature  of  a  penalty,  and  there- 
fore irrecoverable,  except  in  so  far  as  the 
pursuer  could  prove  actual  damage  from 
defender's  actings.  The  Lord  Ordinary 
held  that  the  sum  sued  for  was  not  a 
penalty,  but  "liquidate  damages,"  and 
therefore  recoverable.  Page  v.  Sherratt, 
1907  (0.  H.),  15  S.  L.  T.  731. 

10.  Penalty  or  Liquidate  Damages  — 
Penalty  Clause — Measure — Claim  for  Dam- 
ages in  Excess  of  Penalty. — By  an  agree- 
ment between  two  persons  for  the  lease  of 
an  hotel,  which  contained  mutual  obliga- 
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tions  of  different  kinds,  it  was  provided  : — 
"  Both  parties  hereto  bind  and  oblige  them- 
selves to  implement  their  part  of  this  agree- 
ment under  the  penalty  of  £50,  to  be  paid 
by  the  party  failing  to  the  party  performing 
or  willing  to  perform  over  and  above  per- 
formance." The  tenant  having  failed  to 
carry  out  the  agreement,  the  landlord 
claimed  damages  for  breach  amounting  to 
over  £300;  Held  (1)  that  the  sum  stipu- 
lated was  not  liquidate  damages  but  a 
penalty ;  and  (2)  that  the  amount  of 
damages  recoverable  was  not  limited  to 
the  sum  stated  in  the  penalty  clause 
{Johnstone's  Trs.  v.  Johnstone,  19th  Jan. 
1819,  F.  C. ;  Hyndman's  Trs.  v.  Miller, 
1895,  33  S.  L.  E.  359;  and  Lard  Hlphirv- 
stone  V.  MonMand  Iron  and  Ooal  Cop.  Ltd., 
1886  (H.  L.),  13  E.  98,  per  Ld.  Fitzgerald, 
at  p.  108,  commented  on  and  doubted).  Ding- 
wallv.  Burnett,  1912,  S.  C.  1097  ;  49  S.  L.  E. 
882;  1912,  2  S.  L.  T.  90. 

11.  Remoteness  —  Actionable  Wrong  — 
Suicide  in  Furnished  Apartments— Shock 
and  Injury  of  Health  of  Lessors.— A  lodger 
committed  suicide  in  his  lodgings.  Held 
that  his  landlady  and  her  daughter  were 
entitled  to  damages  from  his  representa- 
tives for  the  shock  thereby  occasioned  to 
them.  J.  V.  B.'s  Trs.,  1906  (O.  H.),  13 
S.  L.  T.  830. 

12.  Remoteness  —  Breach  of  Contract — 
Charter-Party— Failure  of  Owner  to  Pro- 
vide Ship — Charterer  Compelled  to  Charter 
Vessel  at  the  Higher  Freight— Measure  of 
Damages  —  Damages  not  Restricted  to 
Difference  in  Freight. — There  is  no  rule 
of  law  that,  when  a  shipowner  fails  in 
breach  of  his  contract  to  provide  a  vessel, 
and  the  charterer  has  to  secure  another 
ship  at  the  higher  freight,  the  damages 
arising  to  the  latter  are  to  be  measured 
by  the  diiference  of  freight.  The  charterer 
is  entitled  to  damages  for  such  further 
items  of  loss  as  he  can  prove  that  he  fairly 
incurred  as  arising  in  the  ordinary  course 
of  his  business  out  of  the  shipowner's  breach, 
and  also  to  damages  for  inconvenience, 
trouble,  and  annoyance.  M' William  &  Sons 
V.  Fletcher,  1905  (0.  H.),  13  S.  L.  T.  455. 

13.  Remoteness  —  Breach  of  Contract — 
Loss  of  Profit— Market  Price— Sale  by 
Consignee— Sale  of  Goods  Act,  1893,  sees. 
14,  34-36. — A  cargo  of  herrings  was  shipped 
from  Wick  to  Dantzig,  where  they  arrived 
in  a  condition  more  or  less  unlit  for  con- 
sumption. The  consignee,  after  intimating 
their  condition  to  the  shipper,  proceeded 


to  realise  the  cargo  for  what  he  could  get, 
and  then  sued  the  shipper  for  the  difference 
between  what  he  received  and  what  he 
would  have  received  under  a  sub-contract 
had  the  herrings  been  sound.  Held  by 
Lord  Dundas  that  the  consignee  was  en- 
titled to  damages  on  this  basis.  Pommer 
&  Thomson  v.  Mowat,  1906  (0.  H.),  14 
S.  L.  T.  373. 

14.  Remoteness— Ship— Collision— Total 
Loss — Fishing  Vessel — Loss  of  Prospective 
Fishing  —  Joint  Adventure.  —  Two  steam 
drifters,  the  "  Comely  "  and  the  "  Grati- 
tude," collided,  with  the  result  that  the 
latter  became  a  total  loss.  The  "Grati- 
tude "  was  worked  under  an  agreement  by 
which  the  profits  of  the  fishing  were  to 
be  allocated  among  the  owners  of  the 
boat,  the  owners  of  the  nets  (members 
of  the  crew),  and  the  crew,  in  certain 
proportions.  In  an  action  at  the  instance 
of  the  owners  and  crew  of  the  "  Gratitude  " 
against  the  owners  of  the  "  Comely  "  (who 
admitted  liability  for  the  full  value  of  the 
boat),  the  pursuers  claimed  £400,  the 
estimated  amount  of  the  profits  which  they 
would  have  earned  for  the  remainder  of 
the  fishing  season.  Held  that  the  claim 
was  not  necessarily  excluded  by  reason  of 
its  remoteness  or  consequential  nature, 
and  proof  before  answer  allowed.  Main 
V.  Leaslc,  1910,  S.  C.  772;  47  S.  L.  E. 
660 ;  1910,  1  S.  L.  T.  365. 

15.  Ship  —  Collision  —  Assessment— Cost 
of  Repairs  —  Loss  of  Market — Compensa- 
tion for  Detention. — A  vessel  injured  by 
a  collision  was  temporarily  repaired  at  the 
first  port  of  refuge.  Thereafter,  by  the 
orders  of  her  owner,  she  proceeded  to  her 
home  port,  and  was  permanently  repaired 
there.  In  an  action  by  her  owner  against 
the  owners  of  the  other  vessel,  held  (by 
Ld.  Salvesen,  Ordinary)  (1)  that  the  cost 
of  repairs  fell  to  be  estimated  on  the  foot- 
ing that  they  had  been  executed  at  the 
first  port  of  refuge  ;  (2)  that  no  account 
could  be  taken  of  loss  of  market  by  delay, 
that  not  being  a  natural  and  reasonable 
result  of  the  collision ;  and  (3)  that  com- 
pensation for  detention  during  repairs  fell 
to  be  assessed  on  the  basis  of  probable 
loss  of  profits,  not  at  a  demurrage  rate. 
Beucher  v.  Aberdeen  Steam  Trawling  and 
Fishing  Coy.,  Ltd.,  1910,  S.  C.  655 ;  47 
S.  L.  E.  513  ;  1910,  1  S.  L.  T.  235. 

16.  Ship— Collision— Expenses  of  Dock- 
ing Ship  and  Charge  for  Use  of  Dock. — 

A  naval  vessel  injured  by  a  collision  with 
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a  steam  trawler,  for  which  the  latter  was 
wholly  to  blame,  was  taken  to  the  Govern- 
ment dock  at  Chatham  for  repairs.  In 
an  action  by  the  Admiralty  against  the 
owners  of  the  trawler  for  damages  caused 
by  the  collision,  a  claim  was  made,  inter  alia, 
for  (1)  the  expense  of  docking  at  Chatham, 
and  (2)  a  sum  for  the  use  of  the  dock 
calculated  at  the  rate  charged  to  non- 
naval  vessels.  Held  (1)  that  the  Admiralty 
were  only  entitled  to  recover  what  would 
be  a  reasonable  sum  under  ordinary  circum- 
stances for  docking  their  vessel,  and  were 
not  entitled  to  charge  for  expenses  caused 
by  difficulties  peculiar  to  their  own  dock  ; 
and  (2)  that  they  were  only  entitled  to 
recover  such  a  sum  for  the  use  of  the  dock 
as  was  usually  paid  elsewhere  for  similar 
accommodation  by  the  owner  of  a  vessel 
desirous  of  having  it  docked  at  reasonable 
charges.  The  Admiralty  v.  Aberdeen  Steam 
Trawling  and  Fishing  Coy.  Ltd.,  1910,  S.  C. 
553;  47  S.  L.  E.  509;  1910,  1  S.  L.  T. 
244. 
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See  Church. 


DEAN  OF  GUILD 

See  Burgh. 
See  also  (1)  Building  Restrictions. 
(2)  EoAD,  voce  Street. 

1.  Building  Regulations — Glasgow  Build- 
ing Regulations  Act,  1900  (63  &  64  Vict. 
c.  150),  sec.  60  (3). — Seld  that  the  grounds 
of  appeal  contemplated  by  sec.  60  (3)  of 
the  Glasgow  Building  Regulations  Act, 
1900,  included,  not  being  restricted  to 
whether  the  Corporation  in  giving  consent 
had  acted  capriciously  or  ultra  vires, 
grounds  upon  which  the  owners  or  lessee 
within  100  yards  of  the  site  of  the  pro- 
posed building  alleged  that,  owing  to  his 
proximity  (apart,  however,  from  his  legal 
rights,  which  fell  to  be  considered  in  the 
ordinary  petition  for  lining),  the  building 
scheme  to  which  consent  had  been  given 
would  unduly  affect  him.  Averments  in 
an  appeal  under  Glasgow  Building  Regula- 
tions Act,  1900,  sec.  60  (3),  which  were 
held  relevant,  but  which  fell  to  be  disposed 
of  by  the  Dean  of  Guild  by  his  ordinary 
summary  procedure,  and  not  to  be  made  the 
subject  of  a  proof  in  his  Court.  Simmerlee 
Iron  Coy.  Ltd.  v.  Lindsay  and  Others,  1908, 
S.  C.  754;  45  S.  L.  E.  563;  15  S.  L.  T. 
306,  1057. 


2.  Building  Regulations— Glasgow  Build- 
ing Regulations  Act,  1900  (63  &  64  Vict, 
c.  cL),  sees.  4  and  38— "Enclosed  Space  of 
Back  Ground   in   any  Hollow  Square.  "— 

Observations  (by  the  Lord  President)  as  to 
what  constitutes  a  "hollow  square"  and 
what  constitutes  "back  ground"  within 
the  meaning  of  the  Glasgow  Building 
Regulations  Act,  1900.  Forter  v.  Nisbet, 
1912,  S.  C.  400;  49  S.  L.  R.  386;  1912, 
1  S.  L.  T.  106. 

3.  Building  Regulations  —  Lining  —  Dis- 
cretion of  Dean  of  Guild— Glasgow  Build- 
ing Regulations  Act,  1900  (63  &  64  Vict. 
c.  cl.),  sec.  38— Erection  of  Buildings  within 
Enclosed  Space  of  Back  Ground  in  Hollow 
ScLuare.- ^eM  that  even  if  the  require- 
ments as  to  ingress,  egress,  drainage,  cleans- 
ing, lighting,  and  ventilation  specified  in 
sec.  38  of  the  Glasgow  Building  Regula- 
tions Act,  1900,  are  satisfied,  it  is  entirely 
within  the  discretion  of  the  Dean  of  Guild 
to  grant  or  refuse  a  lining  under  the  pro- 
viso of  the  section.  Forter  v.  Nisbet,  1912, 
S.  C.  400  ;  49  S.  L.  R.  386  ;  1912,  1  S.  L.  T. 
106. 

4.  Building  Regulations— Lining— Dwell- 
ing-houses —  "  Back-to-back  Houses  "  — 
Housing,  Town  Planning,  &c..  Act,  1909 
(9  Edw.  VII.  c.  44),  sec.  43.— Applicants  for 
a  lining  proposed  to  erect  tenements  of 
dwelling-houses  consisting  of  three  storeys 
each.  Each  storey  was  to  contain  four 
houses — two  to  the  front  and  two  to  the 
back — each  house  in  front  being  divided 
from  the  one  behind  it  by  an  unbroken  and 
continuous  centre  wall,  and  all  the  houses 
entering  from  a  common  stair  in  the  centre 
of  each  tenement.  Held  that  the  proposed 
houses  were  "  back-to-back  "  houses  within 
the  meaning  of  sec.  43  of  the  Housing, 
Town  Planning,  &c.  Act,  1909,  and  war- 
rant for  their  erection  refused.  Murrayfield 
Eeal  Estate  Coy.  Ltd.  v.  Magistrates  of  Edin- 
burgh, 1912,  S.  C.  217;  49  S.  L.  R.  148; 
1911,  2  S.  L.  T.  464. 

5.  Building  Regulations— Lining— Title 
to  Object— Statutory  Prohibition— Glas- 
gow Building  Regulations  Act,  1900  (63  & 
64  Vict.  c.  cl.),  sec.  38. — Circumstances  in 
which  held  that  an  objector  to  a  petition  for 
a  lining  had  no  title  to  plead  the  statutory 
prohibition  contained  in  sec.  38  of  the 
Glasgow  Building  Regulations  Act,  1900, 
inasmuch  as  he  had  no  interest,  his  property 
not  being  injuriously  aifected  in  any  way 
by  the  buildings  proposed  to  be  erected. 
Maguire  v.  Smith's  Trs.,  1912,  S.  C.  410; 
49  S.  L.  R.  392 ;  1912,  1  S.  L.  T.  212. 
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6.  Hoardings  for  Advertisements  — 
Erected  on  Land  Adjoining  any  Street- 
Order  to  Remove— Edinburgh  Corporation 
Act,  1899  (62  &  63  Vict.  c.  Ixxi.),  sec.  48 
(1)  and  (2). — In  an  application  under  the 
above  section  the  Dean  of  Guild  ordered 
the  removal  of  an  advertising  hoarding 
which  had  been  erected  without  a  warrant, 
in  respect  that  it  was  insecure  and  incapable 
of  being  rendered  safe.  The  respondent, 
who  had  meantime  presented  a  petition  to 
the  Dean  of  Guild  for  warrant  to  erect, 
appealed,  and  pending  the  appeal  materially 
altered  the  character  of  the  structure.  Cir- 
cumstances in  which  the  Court,  holding  that 
the  hoarding  in  question  was  erected  on 
land  adjoining  a  street  within  the  meaning 
of  the  statute,  on  an  undertaking  that  the 
Dean  of  Guild's  interlocutor  would  not  be 
enforced,  provided  the  respondent  took 
such  steps  as  the  Dean  of  Guild  might  con- 
sider proper  to  render  the  structure  secure, 
affirmed  the  interlocutor  appealed  against, 
on  the  ground  that  the  statute  required 
the  hoarding  to  be  erected  to  the  satisfac- 
tion of  the  Dean  of  Guild,  not  to  that  of 
the  Court.  Somerville  v.  New  Edinburgh 
Billposting  Cm/.,  1911,  48  S.  L.  E.  477; 
1911,  1  S.  L.  T.  350. 

7.  Jurisdiction — Declinature  of  Jurisdic- 
tion-Title to  Heritage— "  Competition  of 
Title  " — Building  Restrictions. — A  petition 
by  a  proprietor  for  a  lining  was  opposed  by 
proprietors  of  adjacent  subjects,  on  the 
ground  that  the  proposed  buildings  were 
in  contravention  of  a  restriction  in  the  peti- 
tioner's title.  Petitioner  and  respondents 
respectively  held  their  lands  under  disposi- 
tions from  a  common  author,  and  respon- 
dents maintained  that  on  the  titles  they 
had  a  jus  qucesitum  to  enforce  the  restriction 
against  the  petitioner.  The  Dean  of  Guild, 
holding  that  there  was  a  competition  of 
title  between  the  parties  which  could  only 
be  cleared  by  a  declarator  in  the  Supreme 
Court,  sisted  the  case  in  order  that  the 
petitioner  might  establish  his  right  by 
action  in  that  Court.  Held  that  there  was 
no  competition  of  title  in  the  case,  and  that 
the  Dean  of  Guild  ought  to  have  deter- 
mined the  questions  between  the  parties 
{Pitman  v.  Bwmett's  Trs.,  1881,  8  R.  914 ; 
tValker  and  Dick  v.  Pari,  1888,  15  E.  477  ; 
and  Macandrew  v.  Dods,  1908,  S.  C.  51, 
commented  on).  Per  the  Lord  President : 
"Competition  of  title  can  mean  only  one 
thing,  namely,  that  there  is  a  dispute  be- 
tween two  persons  as  to  whose  property 
a  particular  subject  is.  They  must  both 
lay  claim  to  the  same  piece  of  property." 


Nicholson  v.  Glasgow  Blind  Asylum,  1911, 
S.  C.  391 ;  48  S.  L.  E.  272;  1911,  1  S.  L.  T. 
37. 

8.  Jurisdiction  —  Refusal  to  Exercise- 
Discretion  —  List  —  Questions  Involving 
Proof. — Where  a  petition  to  the  Dean  of 
Guild  raised  questions  of  fact  as  well  as 
questions  involving  the  construction  of 
titles,  and  he  sisted  the  petition  in  order 
that  the  rights  of  parties  might  be  decided 
in  a  Court  of  law,  the  Court,  on  appeal, 
refused  to  interfere  with  his  decision. 
Macandrew  v.  Dods,  1908,  S.  C.  51 ;  45 
S.  L.  E.  49 ;  15  S.  L.  T.  521. 

9.  Jurisdiction— Tltle—Nuisance.—06ser- 
vations  on  the  functions  of  Courts  of  Deans 
of  Guild.  The  questions  raised  by  the 
application  were  title  and  nuisance,  and 
the  Court  held  that  the  Dean  of  Guild 
had  no  power  to  deal  with  them.  Hogg 
&  Coy.  V.  Greenock  Corporation,  1907,  S.  C. 
103 ;  44  S.  L.  E.  56 ;  14  S.  L.  T.  430. 

10.  Penalty— Procedure-Civil  or  Crimi- 
nal— Appeal. — The  Dean  of  Guild  Court  of 
a  burgh,  on  a  complaint  purporting  to  be 
under  the  Burgh  Police  Acts,  sentenced  a 
builder  to  pay  a  penalty  for  having  devi- 
ated from  the  sanctioned  plans.  The 
Court,  on  appeal  (held  competent),  fownd 
that  the  procedure  adopted  in  the  Dean 
of  Guild  Court,  being  in  character  appro- 
priate to  the  exercise  of  some  criminal 
jiu-isdiction,  was  incompetent,  and  recalled 
the  judgment.  Angus  v.  Jeffray,  1909, 
S.  C.  400;  46  S.  L.  E.  388;  1909, 
1  S.  L.  T.  84. 


DEBT 

See  Payment. 


Debt- 


Alimentary,  Diligence  Proceeding 
ON,  see  voce  Diligence. 

Small  Debt  Acts,  Competency  of 
Appeals  and  Suspensions 
UNDER,  see  Review,  I.  and  II. ; 
"  Oppression  "  under,  What 
Amounts  to,  8;  see  also 
Justiciary,  voce  Oppression. 

1.  Debts  Recovery  Court — Procedure — 
Interlocutor — Findings. — In  actions  under 
the  Debts  Eecovery  Act,  1867,  the  Sheriff 
is  not  bound  to  pronounce  an  interlocutor 
containing  findings  in  fact  and  law,  unless 
where  he  has  taken  a  note  of  the  evidence 
at  the  request  of  the  parties.     Hamilton  v. 


241 


DEBT 


242 


Kerr,  1904,  7  F.  182;  42  S.  L.  E.  142 ;  12 
S.  L.  T.  490. 

2.  Small  Debt — Decree— Competency — 
Decree  for  Sum  of  Different  Nature  from 
the  Sum  Sued  for— Deviation  in  Point  of 
Form  from  Statutory  Enactment  resulting 
in  Substantial  Injustice — Gounter-Claim — 
Small  Debt  (Scotland)  Act,  1837  (7  Will. 
IV.  and  1  Vict.  c.  41),  sees.  11  and  31.— In 
a  small  debt  action  for  rent  of  a  house  due 
by  the  tenant  under  a  written  lease  and 
amounting  to  £14,  16s.  3d.,  the  Sheriflf- 
Substitute  granted  decree  in  favour  of  the 
landlord  for  £5.  The  tenant  had  never 
■occupied  the  house,  and  it  did  not  appear 
how  the  Sheriff-Substitute  had  arrived  at 
the  sum  decerned  for.  Held  on  appeal 
(1)  that  if  the  sum  decerned  for  was  in 
name  of  damages  to  the  defender  it  was 
■not  of  the  nature  of  the  sum  sued  for, 
viz.  rent,  and  that  the  judgment  was 
therefore  incompetent;  (2)  that  if  the 
said  sum  was  arrived  at  by  deducting 
from  the  sum  sued  for  as  rent  a  sum  of 
damages  due  by  the  landlord  to  the  tenant 
for  breach  of  agreement  in  not  reletting 
the  house  when  the  tenant  failed  to  occupy, 
there  had  been  a  deviation  in  point  of 
iorm  from  statutory  enactments  within 
the  meaning  of  section  31  of  the  above 
Act,  seeing  that  no  notice  of  counter- 
claims had  been  made  by  the  tenant  in 
terms  of  section  11.  Appeal  sustained. 
Mair's  Trs.  v.  Miller,  1908  (J.),  S.  C.  74 ;  45 
-S.  L.  E.  647;  16  S.  L.  T.  35;  5  Adam,  515. 

3.  Small  Debt — Decree  other  than  Con- 
cluded for. — The  pursuer  claimed  the  value 
•of  his  sewing-machine,  which  had  been 
wrongfully  sold  by  the  defender.  The 
Sheriff  awarded  a  sum  in  name  of  damages. 
Meld  that  the  decree  was  incompetent. 
Singer  Manufacturing  Coy.  v.  Beale  &  Mac- 
tavish,  1905  (J.),  8  P.  29 ;  43  S.  L.  E.  58 ; 
13  S.  L.  T.  492 ;  4  Adam,  673. 

4.  Small  Debt — Decree — Regularity  of— 
Small  Debts  (Scotland)  Act,  1837  (1  Vict. 
c.  41),  sec.  16  —  Competency  —  Process  — 
Decree  in  Absence  or  in  foro — Sist. — In  an 
action  in  the  Small  Debt  Court  both  parties 
appeared  at  the  calling  of  the  case.  After 
some  preliminary  discussion  the  Sheriff 
continued  the  cause  till  a  later  date  for 
proof.  At  the  diet  for  proof  the  defender 
failed  to  appear,  and  decree  was  pronounced 
against  him.  Thereafter  he  obtained  a  sist 
•of  execution  for  rehearing  under  sec.  16  of 
the  Small  Debts  (Scotland)  Act,  1837. 
Held  that  the  decree  against  the  defender 


was  a  decree  in  absence,  and  that  conse- 
quently the  Sheriff  was  entitled  to  grant 
the  sist.  Eatcliffe  v.  Farquharson,  1908 
(J.),  S.  C.  71 ;  45  S.  L.  E.  662  ;  16  S.  L.  T. 
33 ;  5  Adam,  566. 

5.  Small  Debt— Deviation  from  Statu- 
tory Form  —  Counter-Claim  —  Notice.  — 
Appeal  sustained  where  the  Sheriff,  in 
hearing  a  small  debt  action,  allowed  (and 
gave  effect  to)  evidence  of  a  counter-claim 
of  which  notice  had  not  been  given. 
Taylor  v.  Ormond  &  Coy.,  1906  (J.),  8  F. 
76;  43  S.  L.  E.  652;  13  S.  L.  T.  857; 
5  Adam,  52. 

6.  Small  Debt— Deviation  in  Point  of 
Form  from  Statutory  Enactments  — 
Counter-Claim— Small  Debt  (Scotland)  Act, 
1837  (7  Will.  IV.  and  1  Vict.  c.  41),  sees.  11 
and  31— Small  Debt  Amendment  (Scotland) 
Act,  1889  (52  &  53  Vict.  c.  26),  sec.  2.— ifeW 
on  appeal  that  a  defence  which  had  been 
sustained  in  a  small  debt  action  was  truly 
a  counter-claim,  of  which  notice  should 
have  been  given,  and  that  no  notice  being 
given,  was  a  deviation  in  point  of  form. 
Appeal  sustained.  Rollands  v.  Rolland,  1 907 
(J.),  44  S.  L.  E.  770 ;  15  S.  L.  T.  141 ; 
5  Adam,  350. 

7.  Small  Debt — "Malice  and  Oppression" 
— "  Deviations  from  Statutory  Enactments ' ' 
—"  Incompetency  "—Small  Debt  (Scotland) 
Act,  1837  (7  Will.  IV.  and  1  Vict.  c.  41), 
sec.  31. — Held,  inter  alia,  (1)  that  "malice 
and  oppression  "  means  malice  and  oppres- 
sion in  the  ordinary  sense  of  the  words 
and  points  to  something  done  by  the 
Sheriff  from  motives  of  his  own ;  (2)  that 
"deviations  in  point  of  form  from  the 
statutory  enactments "  covered  any  case 
in  which  the  Sheriff  has  denied  justice 
by  not  allowing  the  parties  a  hearing ;  and 
(3)  that  "  incompetency  "  means  the  enter- 
tainment by  the  Sheriff  of  a  cause  which 
he  may  not  competently  entertain.  Robson 
V.  Menzies,  1913  (J.),  S.  C.  90;  50  S.  L.  E. 
802;  1913,  2  S.  L.  T.  90  ;  7  Adam,  156. 
(See  also  Eeview  (II.),  voce  Small  Debt.) 

8.  Small  Debt  —  Oppression  —  Reference 
to  Oath. — A  small  debt  claim  being  referred 
to  the  defender's  oath,  he  emitted  a  depo- 
sition. His  agent  then,  in  the  presence  of 
the  witness,  discussed  with  the  Sheriff  a 
proposed  line  of  examination.  The  Sheriff 
refused  to  allow  it.  The  witness  then 
volunteered  a  further  statement.  The 
Sheriff  declined  to  hear  it.  The  Court, 
on  appeal,  remitted  to  the  Sheriff  to  hear 
the    defender    in    reference   to  his   oath. 
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Cowie's  JSxr.  v.  Paterson,  1904  (J.),  7  F.  68  ; 
42  S.  L.  E.  175  ;  12  S.  L.  T.  507  ;  4  Adam, 
425. 

9.  Small  Debt — Wilful  Deviation  from 
Statutory  Form— Substantial  Injustice— 
Multiplepoinding— Omission  to  Call  Com- 
mon Debtor  —  Competency  —  Small  Debt 
(Scotland)  Act,  1837  (1  Vict.  c.  41),  sees.  10 
and  31. — The  representatives  of  a  deceased 
person  declined  to  take  out  confirmation 
on  his  estate,  which  consisted  of  a  small 
sum|  payable  under  an  insurance  policy 
on  his  life.  A  creditor  of  the  deceased 
thereupon  raised  a  small  debt  action  of 
multiplepoinding  in  name  of  the  insurance 
company  as  holders  of  the  sum  due  under 
the  policy.  Certain  other  creditors  of  the 
deceased  were  called  as  parties  to  the 
action,  but  the  deceased's  representatives 
were  not  called.  The  Sheriff  held  the 
action  competent,  and  pronounced  a  decree 
of  ranking  and  payment.  Held,  in  an 
appeal  at  the  instance  of  the  nominal 
raiser,  the  insurance  company,  that  the 
omission  to  cite  the  common  debtor  consti- 
tuted a  "wilful"  deviation  from  statutory 
enactment  in  the  sense  of  sec.  31  of  the 
Small  Debt  Act,  and  "prevented  substantial 
justice  "  from  being  done  to  the  appellants, 
in  respect  that  they  remained  unexonerated 
in  a  question  with  the  deceased's  represen- 
tatives, who  were  not  called  as  parties  to 
the  action ;  and  interlocutor  of  the  Sheriff 
recalled.  Britamdc  Assurance  Coy.  v.  James 
Henderson,  Ltd.,  1912  (.J.),  S.  C.  31 ;  49 
S.  L.  E.  554;  1912,  1  S.  L.  T.  354;  6 
Adam,  590. 

DILIGENCE 

See  voce  (1)  Arrestments. 

(2)  Poinding. 

(3)  Ship,  voce  Maritime  Lien. 

Diligence — 

Against  Company,  see  Company,  voce 

Liquidation. 
Against  Firm,  Proceeding  on  Bill 

Granted    by    Partners,     see 

Partnership,  wee  Diligence. 
Against   Heir-at-Law   of   Debtor 

under    Bond,    see    Eight    in 

Security,  voce  Heritable. 
For  Eecovery  op  Documents,  &c., 

see  (1)  Evidence  ;  (2)  Process. 
Suspension    of,    see    Eeview,    voce 

Suspension. 
Wrongful  Use  of,  see  (1)  Abuse  of 

Process;  (2)  Eeview,  wee  Small 

Debt. 


1.  Charge— Suspension.  —  Objection  was 
taken  to  a  charge  to  pay  following  on  a 
decree  because  of  the  omission  of  the  name 
of  the  payee.  The  Lord  Ordinary  suspended- 
the  charge.  Hardie  v.  Brown,  Barker  &  Bell, 
1907  (0.  H.),  15  S.  L.  T.  539. 

2.  Charge — Suspension.— Objections  were 
taken  to  a  charge  on  a  decree  to  deliver 
articles  and  to  pay  a  sum  within  seven 
days  under  pain  of  poinding  and  imprison- 
ment, that  (1)  the  period  within  which 
delivery  was  to  be  made  was  not  separately 
stated;  and  (2)  it  was  not  stated  what 
omission  would  involve  imprisonment,  and 
what  omission  would  involve  poinding. 
The  Lord  Ordinary  repelled  the  objections. 
Hardie  v.  Brmm,  Barker  &  Bell,  1907  (O.H.), 
15  S.  L.  T.  539. 

3.  Charge  —  Suspension  —  Competency- 
Small  Debt — Decree  in  Absence— Small 
Debt  (Scotland)  Act,  1837  (7  Will.  IV. 
and  1  Vict.  c.  41),  sees.  16,  30,  and  31.— 

In  a  suspension  of  a  charge  on  a  decree 
obtained  in  a  small  debt  action  in  the 
Sheriff  Court,  the  complainers  averred  that 
in  citing  them  the  respondents  had  omitted 
to  intimate  the  date  on  which  the  case  was 
to  be  heard.  The  Lord  Ordinary  (Hunter) 
refused  the  note  as  incompetent  and  un- 
necessary. Observed  that  the  complainers 
had  a  complete  remedy  under  sec.  16  of 
the  Small  Debt  Act.  Christie  Brothers  v. 
Remington  Typeioriting  Coy.,  1912  (0.  H.), 
1  S.  L.  T.  123. 

4.  Charge— Suspension— Party  Charged 
not  Party  Named  in  Decree. — The  holder 
of  a  decree  against  a  club  for  payment  of  a 
sum  of  money  served  a  charge  under  it 
upon  a  member  and  ofBcial  of  the  club. 
Held  in  a  suspension  that  the  charge  was 
without  warrant,  and  note  passed.  Aitchism 
V.  M'Bonald,  1911,  S.  C.  174 ;  48  S.  L.  E. 
185  ;  1910,  2  S.  L.  T.  413. 

5.  Charge  —  Suspension  —  Small  Debt- 
Review  of  Small  Debt  Court  Decree— 
Competency— Justices  of  Peace  Small  Debt 
(Scotland)  Act,  1825,  see.  1.— It  is  not 
competent  to  suspend  diligence  proceed- 
ing on  a  decree  of  justices  sitting  in  the 
Small  Debt  Court  under  the  Act  of  1825, 
even  although  the  decree,  had  it  been  open 
to  challenge,  was  obviously  inept.  JVolfe 
V.  Bobertson,  1906,  8  F.  829;  43  S.  L.  E. 
499  ;  13  S.  L.  T.  981. 

6.  Charge  —  Suspension  —  Small  Debt- 
Review  Excluded  of  Diligence  following 
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on  Decree. — Eeview  is  excluded  not  only 
of  the  decree,  but  also  of  diligence  follow- 
ing thereon.  Beveridge  v.  Macfarlane  & 
Coy.,  1906  (0.  H.),  14  S.  L.  T.  169. 

7.  Charge  —  Suspension  — -  Unexpired 
Charge— Sist— Petition  for  SecLuestration 
during  Continuance  of  Sist.— In  a  note  of 
suspension  of  a  charge  on  a  protested  bill 
an  interlocutor  was  pronounced  ordering 
intimation  and  sisting  execution.  Held  that 
the  sist  of  execution  stopped  the  running  of 
the  days  of  charge,  and  that  a  petition  for 
sequestration  presented  during  the  con- 
tinuance of  the  sist  was  incompetent  in 
respect  that,  the  days  of  the  charge  not 
having  expired,  the  debtor  was  not  then 
notour  bankrupt.  Laird  v.  Scott,  1913 
(0.  H.),  2  S.  L.  T.  409;  (reported  also 
1914  (0.  H.),  51  S.  L.  E.  795;  1914, 
1  S.  L.  T.  368.  See  Bankruptcy,  wee 
Sequestration.) 

8.  Charge — Warrant— Eecorded  Agree- 
ment under  Workmen's  Compensation  Act, 
1897  —  Subsequent  Unrecorded  Modifica- 
tion.— Charge  on  a  recorded  agreement 
under  the  Workmen's  Compensation  Act, 
1897,  as  modified  by  a  subsequent  un- 
recorded modification,  held  good.  Fife  Coal 
Coy.  Ltd.  V.  Davidson,  1907,  S.  C.  90 ;  44 
S.  L.  E.  108;  14S.  L.  T.  462. 

9.  Execution  —  Service  of  Charge  on 
Decree— Scarcity  of  Messengers-at- Arms- 
Service  by  Post — Service  by  Sheriff- Officer- 
Citation  Amendment  (Scotland)  Act,  1882 
(45  &  46  Vict.  c.  77),  sec.  3.— The  holders 
of  a  Court  of  Session  decree  against  a 
defender  resident  in  Thurso  presented  a 
petition  in  which  they  stated  that  the 
nearest  available  messenger-at-arms  resided 
in  Inverness,  and  craved  the  Court  to 
authorise  service  by  post  of  a  charge  upon 
the  decree ;  or  alternatively  to  authorise 
any  sheriflF-officer  in  Caithness  to  serve  the 
charge  and  carry  through  the  diligence. 
The  Court  granted  the  latter  alternative. 
TFhyte,  Eidsdale  &  Coy.,  1912,  S.  C.  1095  ; 
49  S.  L.  E.  872 ;  1912,  2  S.  L.  T.  73. 

10.  Inhibition  —  Effect  of  —  Anterior 
and  Posterior  Creditors— Claims  for  (1) 
Rent  and  (2)  Damages  for  Breach  by 
Trustee  under  Agreement  dated  Prior  to 
Inhibition — Amount  Drawn  from  Inhibited 
Estate  not  to  be  Deducted  before  Ranking 
on  General  Bankrupt  Estate.— Inhibition 
is  only  a  negative  or  prohibitory  diligence, 
prohibiting  the  inhibited  party  from  con- 
tracting any  debt  or  granting  any  volun- 
tary deed  by  which  any  of  his  lands  may 
be  'alienated  or  carried  off  to  the  prejudice 


of  the  creditor  inhibiting,  but  having  no 
positive  effect  in  transferring  either  the 
property  or  possession  of  the  debtors' 
estate  to  the  creditor.  Creditors  anterior 
to  the  inhibition  are  entitled  to  rank  on 
the  heritage  pari  passu  with  the  inhibitors. 
The  inhibitors  are  entitled  to  draw  back 
from  the  posterior  creditors  the  difference 
between  an  equal  dividend  to  all  and  the 
enlarged  dividend  which  they  would  indi- 
vidually have  drawn  had  no  posterior 
creditors  existed.  Scottish  Waggon  Coy. 
Ltd.  V.  Hamilton's  Tr.,  1906  (0.  H.),  13 
S.  L.  T.  779,  780. 

11.  Personal  Diligence  —  Alimentary 
Debt  —  Competency  —  Meditatione  fugae 
Warrant.  —  A  meditatione  fugm  warrant 
against  the  defender  in  an  alimentary 
action  is  incompetent  in  respect  that  a 
decree  for  an  alimentary  debt  is  not  one 
on  which  personal  diligence  can  directly 
proceed.  Glenday  v.  Johnston,  1905,  8  F. 
24  ;  43  S.  L.  E.  38  ;  13  S.  L.  T.  467. 


DECLARATOR 

See  Process. 

DELECTUS  PERSONiE 

See  Contract,  voce  Parties. 

See  also   (1)  Aritration,  voce   Arbiter; 

(2)  Trust,  voce  Trustee  (Powers). 

DELICT 

See  (1)  Damages;  (2)  Slander. 

See  also  (1)   International  Law;   (2) 

Interdict,  voce  Competency. 

DEMURRAGE 

See  Carriage  (II.)  by  Sea. 

DENTIST 

Appliances  op,  see  Bankruptcy,  voce 
Vesting  of  Estate. 

Dental  Treatment  for  School  Chil- 
dren, see  Education,  voce  School 
Board. 

Unregistered,  Skill  Eequired  by,  see 
Negligence,  voce  Dentist. 
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DEPOSIT 

FoK  Custody,  Responsibility  of  Cus- 
todier, see  Negligence,  voce  Inn- 
keeper. 

See  also  Eailway,  voce  Left  Luggage. 


DEPOSIT-KECEIPT 

See  (1)  Bank  ;  (2)  Donation  ;  (3)  Trust, 
voce  (a)  Proof  ;  (b)  Trustee  (Powers). 

Deposit  Receipt — 

Bequest  of,  see  Succession,  voce 
Legacy  (Subject);  Writ,  voce 
Execution. 

Destination  in.  Whether  Opera- 
tive AS  a  Will,  see  Succession, 
voce  Will  (Deposit-Receipt). 

Not  A  "Deed  of  Trust"  within 
Meaning  of  Act  1696,  c.  25,  see 
Evidence,  voce  Admissibility. 


DESIGN 

See  (1)  Copyright;  (2)  Patent. 

DISCHARGE 

See  (1)  Contract;  (2)  Error,  voce  Con- 
tract; (3)  Eight  in  Security,  voce 
Heritable. 

Discharge — 

Of   Conventional  Provisions,  see 
Election,  voce  Equitable  Com- 
pensaton. 
Implied,  see  Agency  (II.),  voce  Ac- 
'  counts  between  Principal  and 
Agent. 
Preliminary  Proof  of,  see  Process, 
voce  Proof. 


DISTRESS  COMMITTEE 

See  (1)  Burgh  ;  (2)  Local 

Government. 

Distress  Committee — 

Liabilities  of,  under  Unemployed 
Workmen  Act,  1905,  see 
Workmen's  Compensation,  voce 
Employment  ("Employer"). 

Slanderous  Report  by,  see  Slander, 
voce  Privilege. 


DIVORCE 

See  Husband  and  Wife. 

DOMICILE 

See  (1)  International  Law;  (2)  Juris- 
diction. 

Domicile,  Evidence  of,  see  Evidence 
voce  Admissibility. 

DONATION 

Donee,  Title  to  Sub  of,  see  Title  to 

Sue,  voce  Donation. 
Inter  virum  et  uxorem,  see  Husband 

AND  Wife. 
Presumption     of,     see    Aliment,    voce 

Pupil. 
Revocability,  see  (1)  Succession,   voce 

Will  (Revocability)  ;  (2)  Trust,  voce 

Revocability. 

1.  Inter  vivos — Delivery— Recording  in 
Register  of  Sasines—  Bond  and  Disposition 
in  Security— Taken  by  Fatber  jn  Favour  of 
himself  as  Trustee  for  Children— Is  Re- 
cording of  Bonds  by  Father  Equivalent  to 
Delivery  to  Children? — Co-Trustee.— ir«M 
(diss.  Ld.  Kyllachy)  that  the  recording  in 
the  Register  of  Sasines  by  a  father  of  bonds 
and  dispositions  in  security  taken  in  his 
own  favour  as  trustee  for  his  children 
(where  the  money  was  his  own)  did  not 
operate  a  delivery  of  the  bonds  to  the 
children.  Held  further  in  the  case  of 
another  bond  that  no  distinction  was 
caused  by  the  fact  that  it  was  taken  in 
favour  of  another  person  as  well  as  the 
father  as  trustees.  Cameron's  Trs.  v. 
Cameron,  1907,  S.  C.  407;  44  S.  L.  E. 
354;  14  S.  L.  T.  719. 

2.  Inter  vivos  —  Deposit  -  Receipt  — 
Delivery— Donor  Undivested. — Where  two 
deposit-receipts  were  taken  in  name  of  the 
donor  "  for  behoof  "  of  the  donee,  and  were 
retained  in  the  possession  of  the  donor  until 
her  death,  held  by  Lord  Hunter  (Ordinary) 
that  proof  of  donation  by  parole  was  in- 
admissible. Drummond  v.  Mathieson,  1912 
(0.  H.),  1  S.  L.  T.  455.  (See  also  Trust, 
voce  Proof.) 

3.  Inter  vivos— Deposit-Receipt— Dona- 
tion to  Children— Trust.— A  depositreceipt 
was  found  in  a  father's  repositories  after 
his  death  in  name  of  three  trustees  "in 
trust  for  "  his  two  daughters,  "  repayable  to 
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any  two  of  tliem  or  the  survivor."  The 
Lord  Ordinary  allowed  a  proof,  and  there- 
after held  that  donation  had  been  proved. 
Boucher's  Trs.  v.  Boucher's  Trs.,  1907  (0.  H.), 
15  S.  L.  T.  157. 

4.  Inter  vivos— Donation  to  Daughter 
— Sum  Placed  at  her  Credit  in  Bank. — 
A  father  instructed  a  bank  agent  by  letter 
to  place  a  certain  sum  at  the  credit  of  his 
daughter  in  a  new  account  and  to  send  him 
the  pass-book  with  a  cheque-book  "for  her 
use  (to  order),"  and  that  was  duly  done. 
The  pass-book  in  the  daughter's  name  was 
found  in  the  father's  repositories  after  his 
death  in  an  envelope  addressed  to  her. 
Held  after  a  proof  that  inter  vivos  donation 
had  been  proved.  Boucher's  Trs.  v.  Boucher's 
Trs.,  1907  (0.  H.),  15  S.  L.  T.  157. 

5.  Inter  vivos — Promise— Reiinterventus. 
— Held  that  an  expression  of  intention  to 
transfer  property  without  an  actual  trans- 
ference did  not  constitute  donation.  A  llison 
and  Others  v.  Anderson  and  Others,  1907 
(0.  H.),  15  S.  L.  T.  529. 

6.  Mortis  causar— Delivery— Delivery  to 
Third  Party. — Delivery  by  the  donor  to  a 
third  party  for  the  donee  is  good  enough 
to  complete  donation  mortis  causa. 
Hutchieson's  Exrx.  v.  Shearer,  1909,  S.  C. 
15;  46S.  L.  R.  15;  16  S.  L.  T.  404. 

7.  Mortis  causa  —  Deposit  -  Receipt. — 
Donation  held  proved  where  the  donor  had 
given  £500  to  a  relation,  bidding  him  lodge 
it  on  deposit-receipt  in  his  own  and  another 
name  to  be  held  by  them  in  trust  for  certain 
persons,  including  the  relation  himself. 
National  Bank  v.  Mackie's  Trs.,  1905  (0.  H.), 
43  S.  L.  E.  13 ;  13  S.  L.  T.  383. 

8.  Mortis  causa  —  Revocation  —  Later 
Will. — There  is  no  rule  of  law  that  a  dona- 
tion mortis  causa  [here  a  sum  lodged  on 
deposit-receipt]  is  revoked  by  a  general 
trust-disposition  and  settlement  of  later 
date.  Scott's  Trs.  v.  Macmillan,  1905,  8  F. 
214 ;  43  S.  L.  E.  179 ;  13  S.  L.  T.  578. 


DRAINS 

See  Assessment,  voce  Drainage  District. 
See  also  Negligence,  voce  Property. 

Drainage    of   Loch,    see    Water,    voce 
Loch. 


1.  Drainage  —  Burgh  Improvement 
Scheme— Public  Health  Act,  1897,  sec.  103 
— "  Reasonable  Notice  in  Writing"  of  Pro- 
posed Works  to  Proprietor  of  Lands  Af- 
fected—Sufficiency and  Validity  of  Notice 
—Code  of  Procedure  under  Public  Health 
Act,  1897,  Independent  of  that  under  Burgh 
Police  Act,  1892  {Brovm  v.  Burgh  of  Kirk- 
cudbright, 1905,  8  F.  77;  43  S.  L.  E.  81; 
13  S.  L.  T.  542,  followed).  Montgomerie  & 
Coy.  Ltd.  V.  Haddington  Corporation,  1906- 
(0.  H.),  14  S.  L.  T.  183;  1908  (H.  L.), 
S.  C.  6 ;  45  S.  L.  E.  337 ;  15  S.  L.  T.  910. 

2.  Sewer— Burgh  Sewerage,  Drainage,  and 
Water  Supply  (Scotland)  Act,  1901  (1  Edw. 
VII.  c.  24),  sec.  5. — Held  that  under  sec.  5 
of  the  Burgh  Sewerage,  Drainage,  and  Water 
Supply  Act,  1901,  a  burgh  in  the  forma- 
tion of  sewers  is  entitled  to  proceed  either 
(1)  under  the  provisions  of  the  Burgh  Police 
(Scotland)  Act,  1892  ;  or  (2)  under  the  pro- 
visions of  the  Public  Health  (Scotland)  Act, 
1897,  both  of  which  are  a  complete  code 
within  themselves ;  and  in  particular,  having 
proceeded  under  the  Act  of  1897,  a  burgh 
is  not  bound  to  obtain  the  consent  of  pro- 
prietors required  by  sec.  217  of  the  Act  of 
1892.  Montgomerie  &  Coy.  Ltd.  v.  Hadding- 
ton  Cwporatim,  1908  (H.  L.),  S.  C.  6 ;  45 
S.  L.  E.  337 ;  15  S.  L.  T.  910. 

3.  Sewer  —  Construction  —  Compliance 
with  Statutory  Provisions— Onus— Public 
Health  (Scotland)  Act,  1867,  sec.  73 ;  Burgh 
Police  Act,  1892,  sec.  215. — A  proprietor  of 
lands  upon  a  singular  successor's  title 
brought  an  action  against  a  local  authority 
to  interdict  the  use  of  a  sewer  running 
through  his  property  on  the  ground  that 
when  the  sewer  was  constructed  (thirty- 
three  years  previously)  certain  statutory 
procedure  as  to  "  Notice  "  and  "  Eeport  of 
Surveyor"  under  the  Public  Health  Act, 
1867,  had  not  been  observed.  Held  that 
the  onus  of  proving  that  the  Act  had  not 
been  complied  with  lay  on  the  pursuer  and 
that  he  had  failed  to  prove  his  case.  Opinion 
per  Lord  Justice-Clerk  as  to  the  effect  of 
sec.  215  of  the  Burgh  Police  Act,  1892. 
Scott  V.  Dunoon  Magistrates,  1909,  S.  C.  1093; 
46  S.  L.  E.  798;  1909,  1  S.  L.  T.  529. 

4.  Sewer— Formation— Procedure— Pub- 
lic Health  (Scotland)  Act,  1897  — Burgh 
Police  Act,  1892.- The  procedure  for  the 
making  of  sewers  by  a  local  authority  is 
prescribed  by  the  Public  Health  Act,  1897, 
which  is  to  be  read  alone,  and  not  along 
with  the  Burgh  Police  Act  of  1892.  Brown 
V.  Kirkcudbright  Magistrates,  1905,  8  F.  77; 
43  S.  L.  E.  81 ;  13  S.  L.  T.  542. 
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DUPLICAND 

See  Superior  and  Vassal. 

EDUCATION 

See  Charitable,  &c.,  Trusts. 

Bursary,  15;  see  also  Charitable,  &c., 
Trusts. 
Title  of  School  Board  to  Eneorce 
Scheme,  see  Title  to  Sue,  voce 
School  Board. 
Closing  of  School,  5. 
Day  Industrial  School,  8. 
Defective  Children,  2. 
Duty  to  Provide,  1,  2. 
Education    Acts,    Levying    Eates    in 
Virtue  of,  see  Assessments. 
Title    to    Prosecute    under,    see 
Justiciary,  voce  Prosecutor. 
Education  Department,  2,  3,  6,  7, 12, 13 ; 

see  also  voce  Bye-Law. 
Elementary,  1,  8. 
Endowed  School,  3,  4. 
Failure  to  Provide,  1. 
Kirk-Session,    Right   to   Use    School 

Buildings,  10,  11. 
Medical  or  Dental  "  Treatment,"  9. 
Pupils,  Title  to  Sue  of,  see  Title  to 

Sue,  voce  Parent  and  Child. 
EoMAN  Catholic  Children,  8. 
School,  2-5. 

Reversion  of  Land  Granted  for,  5. 
Sale,  3.  4,  10. 
Site,  5,  11. 

Value,   see   Valuation    Acts,  voce 
Value  (Educational   Institu- 
tion). 
School  Board,  2-4,  5-13. 
Election,  6,  7. 
Powers,  8-11. 

Title  to   Sue,  see  Title  to  Sue, 
voce  School  Board. 
School-house,  Use  of,  10,  11. 
Teacher,  8,  12-14. 
University,  15. 

1.  Elementary  Education  —  Failure  to 
Provide  —  Eeasonable  Excuse  —  Truant.  — 
Opinion  by  Lord  Kyllachy  that  a  father 
had  a  reasonable  excuse  for  failure  to  pro- 
vide elementary  education  for  his  son 
where  he,  being  a  widower,  prepared  his 
son  for  school  and  saw  him  start,  but  the 
son  played  truant.  Gillies  v.  Quigley,  1905 
(J.),  8  F.  1 ;  42  S.  L.  R.  740;  13  S.  L.  T. 
254;  4  Adam,  601:  (See  also  Review 
(II.),  wee  Stated  Case.) 

2.  School— Defective  Children— Duty  of 
School  Board— The  Education  of  Defective 
Children  (Scotland)  Act,  1906  (6  Edw.  VII. 


c.  10),  sees.  1  and  2— Decision  of  School 
— Board — Review. — Held,  (1)  that  a  school 
board  was  entitled  to  refuse  to  receive  a 
defective  child  into  its  school,  and  at  the 
same  time  to  refuse  to  make  special  pro- 
vision for  its  education  elsewhere  :  (2)  that 
the  School  Board  and  Education  Depart- 
ment were  the  proper  judges  of  the  fact 
of  the  child's  defectiveness  and  unfitness 
for  ordinary  education,  and  that  the  Court 
would  not  review  their  decision  nor  allow 
a  parent  a  proof  of  his  averments  that  the 
child  was  not  defective  if  satisfied  that  the 
education  authorities  had  exercised  their 
discretion  carefully  and  honestly.  Sinclair 
V.  Moulin  School  Board  and  Another,  1908, 
S.  C.  772;  45  S.  L.  R.  570;  15  S.  L.  T. 
1032. 

3.  School  —  Sale  of  School  to  School 
Board  —  Power  of  School  Board  to  Take 
over  Endowed  School  and  Administer  the 
Funds  in  Terms  of  a  Scheme— Education 
(Scotland)  Act,  1872  (35  &  36  Vict.  c.  62), 
sees.  37  and  47. — Trustees  finding  it  im- 
possible to  carry  on  an  endowed  school 
under  a  scheme  which  had  been  settled 
under  the  Education  Endowments  Act, 
1882,  presented  a  petition,  with  the  con- 
sent of  the  Education  Department,  for 
authority  to  sell  the  school  to  the  School 
Board  of  the  parish  and  to  transfer  the 
trust  funds  to  it,  to  be  held  and  applied 
in  providing  school  bursaries  under  certain 
conditions,  and  to  alter  and  settle  the 
scheme  accordingly.  The  Court,  holding 
that  the  School  Board  had  power  to  accept 
and  administer  the  trust  funds  under  sec.  47 
of  the  Act  of  1872,  granted  the  authority 
craved.  Governors  of  Lady  Burnett  of  Leys' 
School,  1911,  S.  C.  777;  48  S.  L.  R.  667; 
1911,  1  S.  L.  T.  356. 


4.  School  —  Sale  of  School  to  School 
Board  — Power  of  School  Board  to  Take 
over  Endowed  School  and  Funds  Subject 
to  Conditions— Education  (Scotland)  Act, 
1872  (35  &  36  Vict.  c.  62),  sec.  47.— 
Trustees  finding  it  impossible  to  carry  on 
an  endowed  school  in  terms  of  the  trust, 
presented  a  petition  for  authority  to  trans- 
fer the  school  buildings  and  the  endowment 
fund  to  the  School  Board  of  the  parish, 
subject  to  certain  conditions.  The  Court 
{diss.  Ld.  Johnston),  holding  that  the  School 
IBoard  had  power  under  sec.  47  of  the 
Education  Act,  1872,  to  accept  the  transfer 
subject  to  the  conditions  proposed,  granted 
the  authority  craved.  Observed  (by  the 
Lord  President)  that  sec.  47  is  not  limited 
to   the   transference   of   endowments,   but 
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includes  the  transference  of  a  school  build- 
ing. Opinion  (per  Ld.  Johnston)  contra. 
Anderson  Female  School  Trs.,  1911,  S.  C. 
1035 ;  48  S.  L.  E.  839  ;  1911,  2  S.  L.  T. 

SO. 

5.  School— Site  —  Failure  of  Trust  Pur- 
poses—Title to  Sue— Inhabitants— School 
Sites  Act,  1841. — Held  that  the  provisions 
of  the  School  Sites  Act,  1841,  were  in- 
corporated in  a  disposition  of  four  acres  to 
trustees  for  the  purposes  of  a  school  (the 
Act  speaks  of  one  acre),  and  that,  on  the 
closing  of  the  school  through  the  inability 
of  the  trustees  to  carry  it  on,  the  land 
reverted  to  the  disponer.  Houldsworth  v. 
Cambusnethan  School  Board,  1904,  7  F.  291 ; 
42  S.  L.  E.  237;  12  S.  L.  T.  563. 

6.  School  Board  —  Election — Education 
{Scotland)  Act,  1872,  sec.  12  and  Schedule 
B,  sees.  2  and  4  —  Education  (Scotland) 
Act,  1878,  sec.  27 — Regulations  and  Orders 
of  Education  Department  of  2nd  October 
1905— Nomination  Paper— Designation  of 
Nominators  and  Candidates — "Place  of 
Abode."  —  Held  (1)  that  the  omission  to 
state  the  locality  of  the  residence,  as  well 
AS  the  name  of  the  residence  of  a  nomina- 
tor, was  insufficient  to  vitiate  the  nomina- 
tion ;  (2)  that  a  similar  omission  in  the 
designation  of  the  candidate  was  fatal ; 
(3)  that  the  name  of  the  nominator  must 
appear  on  nomination  paper  as  in  valua- 
tion roll.  Kerr  v.  Hood  and  Others,  1907 
{0.  H.),  15  S.  L.  T.  376. 

7.  School  Board — Election — Nomination 
—  Validity  —  Regulations  and  Orders  of 
Education  Department  —  Finality  of  Re- 
turning Oficer's  Decision.  Held  that, 
where  an  objection  to  the  validity  of 
nomination  raises  a  question  of  principle, 
as  in  the  case  of  the  necessity  of  a  full 
address  to  define  the  nominators  or  the 
candidate,  the  decision  of  the  returning 
officer  is  not  final,  and  may  be  reviewed 
by  the  Court.  Kerr  v.  Hood  and  Others, 
1907  (0.  H.),  15  S.  L.  T.  376. 

8.  School  Board— Powers— Day  Indus- 
trial Schools— Schools  Specially  Intended 
for  Roman  Catholics— Teachers  to  be  All 
Roman  Catholics  —  Education  Act,  1872 
(35  &  36  Vict.  c.  62),  sec.  68  — Children 
Act,  1908  (8  Edw.  VII.  c.  67),  sec.  132  (24). 
Held,  in  the  circumstances  as  disclosed  in 
the  case,  that  the  School  Board  of  GHasgow 
were  entitled  to  start  and  maintain  a  day 
industrial  school  and  a  public  elementary 
school  for  defective  children,  both  specially 
intended  for  Eoman  Catholic  children,  and 


in  which  the  religious  instruction  was  to  be 
exclusively  according  to  the  Eoman  Catholic 
faith  and  the  teachers  therein  all  of  that 
faith.  Glasgow  ScJiool  Board  v.  Anderston 
Kirk-Session,  1910,  S.  C.  195;  47  S.  L.  E. 
278;  1910,  1  S.  L.  T.  59. 

9.  School  Board— Powers— Medical  Exa- 
mination and  Supervision  of  Pupils — Pro- 
vision of  Medical  or  Dental  Treatment- 
Education  (Scotland)  Act,  1908  (8  Edw. 
VII.  c.  63),  sees.  4  and  6.— Held  that  sec.  4 
of  the  Education  (Scotland)  Act,  1908,  which 
empowered  school  boards  to  provide,  out  of 
the  school  fund  under  their  administration, 
for  the  medical  "examination  and  super- 
vision" of  pupils,  did  not  authorise  them 
to  provide  medical  or  dental  "  treatment." 
Glasgow  School  Board  v.  Allan,  1913,  S.  C. 
370 ;  50  S.  L.  E.  229  ;  1912,  2  S.  L.  T.  513. 

10.  School  Board— Powers — Transference 
of  Parochial  School  by  Kirk-Session  to 
School  Board  —  Reservation  of  Use  of 
Buildings  —  Sale  of  Buildings  by  School 
Board  —  Right  of  Kirk-Session  to  Inter- 
dict Sale  until  Eauivalent  Accommodation 
Provided — Education  (Scotland)  Act,  1872 
(35  &  36  Vict.  c.  62),  sees.  36  and  38.— 
A  kirk  -  session,  under  authority  of  the 
Education  Act,  transferred  a  parochial 
school  to  a  school  board  under  reservation 
of  their  right  to  the  use  of  the  schoolrooms 
when  not  required  for  the  ordinary  pur- 
poses of  education.  Subsequently  the 
School  Board  discontinued  the  school  and 
proposed  to  sell  the  buildings.  In  an  action 
of  interdict  by  the  kirk-session,  who  sought 
to  preserve  their  right  to  the  use  of  the 
schoolrooms,  held  that  the  School  Board 
were  not  entitled  to  sell  the  subjects  with- 
out providing  the  kirk-session  with  equiva- 
lent accommodation  elsewhere,  and  interdict 
granted.  (Dicta  of  the  Lord  President  in 
Sclwol  Board  of  Glasgow  v.  Kirk-Session  of 
Anderston,  1910,  S.  C.  195,  at  p.  204,  ap- 
proved.) Kirkintilloch  Kirk-Session  v.  Kirkin- 
tilloch School  Board,  1911,  S.  C.  1127;  48 
S.  L.  E.  926;  1911,  2  S.  L.  T.  146. 

11.  School  Board  —  Powers  —  Use  of 
School-house  Reserved  to  Kirk-Sessions- 
School  — Site— Right  of  School  Board  to 
Change  Site— Education  Act,  1872  (35  &  36 
Vict.  c.  62),  sees.  36  and  38.— Two  kirk- 
sessions,  the  trustees  of  a  parochial  school, 
under  the  powers  of  sec.  38  of  the  Act  of 
1872  transferred  the  school  and  its  site  to 
the  School  Board  of  Crlasgow,  under  the 
proviso  that  the  kirk-sessions  should  be  en- 
titled to  the  use  of  the  school-house  when 
it  was  not  required  as  a  school  under  the 
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Aet.  In  course  of  time  the  School  Board, 
having  built  other  schools  in  the  immediate 
neighbourhood  suflScient  to  accommodate  all 
the  pupils  who  had  hitherto  been  accommo- 
dated in  this  particular  school,  closed  the 
school  in  terms  of  sec.  36  of  the  Act  of 
1872.  Held  that  the  School  Board,  having 
offered  to  the  kirk-sessions  the  same  use  of 
the  school-house  as  formerly,  were  entitled 
to  close  the  school,  i.e.  to  change  the  site. 
Glasgow  School  Board  v.  Anderston  Kirk- 
Session,  1910,  S.  C.  195 ;  47  S.  L.  E.  278 ; 
1910,  1  S.  L.  T.  59,. 

12.  Teacher— School  Board— Dismissal- 
Appeal  to  Education  Department — Deci- 
sion of  Department — Education  (Scotland) 
Act,  1908  (8  Edw.  VII.  c.  63),  sec.  21.— 
A  school  teacher  appealed  against  a  resolu- 
tion of  a  school  board  dismissing  her  from 
its  service  to  the  Scotch  Education  De- 
partment under  sec.  21  of  the  Education 
Act,  1908,  and  the  decision  of  the  Depart- 
ment was  intimated  to  the  School  Board  by 
the  Secretary  of  the  Department  acting 
under  the  directions  of  the  Vice-President. 
In  an  action  by  the  School  Board  against 
the  Department  for  declarator  that  the 
secretary's  communication  did  not  emanate 
from  the  Department,  held  lay  Lord  Hunter 
(Ordinary)  that  the  decision  of  the  Vice- 
President  of  the  Department  was  the  deci- 
sion of  the  Department,  and  defenders 
assoilzied.  School  Board  of  Parish  of  Dalziel 
V.  Scotch  Education  Department,  1913  (0.  H.), 
1  S.  L.  T.  457. 

13.  Teacher — School  Board — Dismissal — 
Appeal  to  Education  Department — Depart- 
ment Attaching  Conditions  to  Besolution 
of  Dismissal  —  Ultra  vires  —  Education 
(Scotland)  Act,  1908  (8  Edw.  VII.  c.  63), 
sec.  21. — A  school  teacher  appealed  to  the 
Scotch  Education  Department  under  sec. 
21  of  the  Education  Act,  1908,  against  a 
resolution  of  a  school  board  dismissing  her 
from  its  service,  and  the  Department 
attached  to  the  resolution  of  dismissal  the 
condition  that  the  School  Board  should 
pay  her  a  sum  equivalent  to  three  months' 
salary.  It  was  a  condition  of  the  contract 
of  service  between  the  teacher  and  the 
School  Board  that  one  month's  notice  of 
termination  of  service  be  given.  Held  by 
Lord  Hunter  (Ordinary)  that  the  condition 
as  to  payment  of  salary  was  not  ultra  vires 
of  the  Department.  School  Board  of  Parish 
of  Dalziel  v.  Scotch  Edimation  Department, 
1913  (0.  H.),  1  S.  L.  T.  457. 

14.  Teacher — School  Board — Dismissal — 
Minute  of  Board.— A  minute  of  a  school 


board  recorded  a  motion  to  dismiss  a 
teacher,  but  did  not  record  whether  the 
motion  had  been  carried.  Held  that  it  was 
not  effectual  to  dismiss  the  teacher.  Tarhet 
School  Board  v.  Aird,  1905,  42  S.  L'  E.  373 ; 
12  S.  L.  T.  748. 

15.  University — Bursary — Appointment 
to— Court  of  Senators.  —  The  right  to 
appoint  bursaries  is  vested  in  the  Uni- 
versity Court  and  not  in  the  Senatus,  in 
terms  of  the  Universities  (Scotland)  Act, 
1858.  Aberdeen  University  Court  v.  Senatus, 
1906,  8  F.  1007;  43  S.  L.  E.  743;  14 
S.  L.  T.  171. 


ELECTION 

Appointment,  Power  of,  6,  7. 
Apportionment,  Power  of,  8. 
Approbate  and  Eeprobate,  1-9. 
Debtor,  Election  of,  10. 
English  Doctrine  of  Election,  9. 
Equitable  Compensation,  11-20. 
Forfeiture  Clause,  13,  14,  17,  20. 
Eight  to  Elect — 

A.  Between   Legal  and   Conven- 

tional Provisions,  vide  supra; 
and  see  (1)  Husband  and 
Wife,  voce  (a)  Provisions;  (b) 
Terce.  (2)  Marrlage  -  Con- 
tract, voce  Construction.  (3) 
Parent  and  Child,  voce 
Legitim. 

B.  Between  Claim  under  Work- 

men's Compensation  Act  and 
Claim  at  Common  Law,  see 
Workmen's  Compensation, 
voce  Compensation. 

C.  Between   Eejection   of   Goods 

AND  EeTENTION  AND  CLAIM  OF 

Damages,  see  voce  Sale. 
Trustees'  Eight  to  Make  Election,  21. 

1.  Approbate  and  Eeprobate  — Invalid 
Residue  Clause— Legatees  who  are  Next 
of  Kin  not  Barred  from  Objecting — Clause 
Forfeiting  Legacies  if  Powers  of  Trustees 
Objected  to. — A  legatee  is  entitled  to  claim 
his  legacy  under  a  will  and  at  the  same 
time  to  maintain  that  the  bequest  of 
residue  therein  contained  is  void  from 
uncertainty  (Hewith  Trs.  v.  Lawson,  1891, 
18  E.  793;  28  S.  L.  E.  528,  followed). 
Brown  Trs.  v.  M'Intosh,  1905  (0.  H.),  13 
S.  L.  T.  72. 

2.  Approbate  and  Eeprobate  —  Legal 
and  Conventional  Provisions  —  Conven- 
tional Provisions   to  Widow  in   Full  of 
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Legal  Claims  — Partial  Intestacy  — Right 
to  Jus  relictse.— By  a  settlement  disposing 
of  his  whole  estate  a  testator  directed  his 
trustees  to  pay  the  annual  income  thereof 
to  his  wife  so  long  as  she  remained  his 
widow,  restricted  to  one-third  in  the  event 
of   her  re-marriage,  and   further  directed 
that  the  balance  of  income  forfeited  by  his 
widow  on  re-marriage  should  fall  into  capi- 
tal until  the  period  of  division  of  his  estate 
should  arrive.     By  a  clause  in  the  will  his 
wife  accepted  the  provisions  in  her  favour 
as  in  full  of  jus  relidm  and  all  other  claims 
competent  to  her  through  her  husband's 
death,  and  signed  the  will  along  with  him. 
After  her  husband's  death  the  widow  re- 
ceived payment  of  her  whole  income  until 
the  date  of  her  re-marriage,  and  thereafter 
of    one-third   of    the  same.      Twenty-one 
years   after  the   testator's   death,  by   the 
operation    of    the    Thellusson     Act,    the 
accumulations  of ^  income  fell  into  intestacy. 
Held    that  the    clause  in   the   settlement 
whereby  the  wife's  provisions  were  declared 
to  be  in  full  of  her  legal  rights  was  to  be 
regarded  as  intended  solely  for  the  protec- 
tion of  the  settlement,  and  that  in  addition 
to  her  conventional  provisions  the  widow 
was  entitled,  jure  relictce,  to  one-half  of  the 
surplus  income  which  had  fallen  into  intes- 
tacy (Naismith  v.  Bmjes,  1899  (H.  L.),  1  F. 
79,  followed;  Sim  v.  Sim,  1902,  4  F.  944, 
distinguished).     M'Gregor's  Trs.  v.  Kimbell, 
1911,  S.  C.  1196;  48  S.  L.  E.  950;  1911, 
1  S.  L.  T.  154. 

3.  Approbate  and  Reprobate — Legal  and 
Conventional  Provisions— Legitim— Duty 
of  Election— Time  for  Making  Election. — 
A  man  left  his  whole  estate  to  his  wife  as 
executrix  and  universal  legatory,  and  she 
left  a  provision  to  her  son  on  condition  of 
his  giving  up  all  claims  to  legitim  from  his 
father's  estate.  Held  that  the  son  was  not 
bound  to  elect  between  legitim  on  his 
father's  estate  and  the  provision  under  his 
mother's  will  until  he  had  ascertained  in  an 
action  against  his  mother's  trustees  whether 
or  not  certain  property  not  included  in  his 
father's  inventory  truly  belonged  to  him  at 
his  death.  Grracie  v.  Grade's  Trs.  arid  Others, 
1909  (0.  H.),  2  S.  L.  T.  89. 

4.  Approbate  and  Reprobate— Legal  and 
Conventional  Provisions  —  Provision  of 
Liferent  to  Widow,  with  Power  to  Ac- 
celerate Payment  of  Legacies— Jus  relictse 
Claimed  and  Liferent  Surrendered— Right 
thereafter  to  Exercise  Power  of  Acceler- 
ating.—  A  testator  directed  his  trustees 
to  pay  to  his  widow  the  income  of  the 
residue  of  his  estate  in  full  of  her  legal 


rights,  and  on  her  death  to  pay  a  number 
of  legacies.  Power  was  conferred  on  the 
widow  to  accelerate  payment  of  all  or  any 
of  the  legacies  by  surrendering  her  liferent 
over  them.  Held  that  on  her  claiming  her 
jus  relictce  and  surrendering  her  whole  rights 
under  the  will  she  was  debarred  from  exer- 
cising the  power  of  accelerating  payment. 
Jack's  Trs.  v.  Jack,  1913,  S.  C.  815;  50 
S.  L.  E.  536  ;  1913,  1  S.  L.  T.  341. 

5.  Approbate  and  Reprobate  —  Legal 
and  Conventional  Provisions— Terce  and 
Jus  relictse — Duty  of  Immediate  Election 
—  Postponement  where   no    Prejudice.  — 

A  testator  directed  his  trustees  to  pay  to  his 
widow  out  of  the  income  of  his  estate  £500 
per  annum  or  such  other  sum  as  they  in  their 
discretion  should  consider  reasonable,  until 
her  death  or  re-marriage.  The  trustees  were 
empowered  by  a  codicil  to  vary  the  amount 
of  this  provision.  Held  that  as  there  were 
no  conflicting  interests  under  the  will  re- 
quiring the  widow  to  immediately  elect,  she 
was  not  bound  to  do  so.  Watson's  Trs.  v. 
Watsm,  1910,  S.  C.  975;  47  S.  L.  E.  723; 
1910,  2  S.  L.  T.  62. 

6.  Approbate  and  Reprobate — Marriage- 
Contract  and  Testamentary  Provisions — 
Power  of  Appointment  —  Will  making 
Invalid  Exercise  of  Power  and  Containing 
other  Provisions  for  Objects  of  Power. — 
A.  by  his  marriage-contract  provided  a 
fund  for  the  children  of  the  marriage  sub- 
ject to  a  power  of  appointment  by  him. 
By  his  trust  settlement,  which  otherwise 
contained  large  provisions  in  favour  of  his 
children,  A.  invalidly  exercised  the  power 
in  regard  to  the  marriage-contract  fund  by 
including  objects  who  were  strangers  to  the 
power,  and  then  went  on  to  declare  that 
the  provisions  in  the  settlement  were 
granted  upon  the  special  condition  that 
they  should  be  in  satisfaction  to  the 
children  of  every  claim  competent  to  them 
against  his  estate  and  "  in  full  and  in  lieu 
and  place  of  all  provisions "  conceived  in 
their  favour  in  the  marriage-contract.  Held 
that  a  child  was  put  to  his  election  either 
to  take  the  general  benefit  under  A.'s  will 
or  the  provision  in  his  favour  under  the 
marriage-contract.  Lord  Inverclyde's  Trs.  v. 
Lord  Inverdyde,  1910,  S.  C.  420;  1909,  48 
S.  L.  R.  1062. 

7.  Approbate  and  Reprobate— Power  of 
Appointment — Invalid  Exercise— Election 
by  Beneficiaries.— A  testatrix  who  had  a 
power  of  apportionment  among  her  children 
of  certain   funds  under  her  father's  will 
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exercised  the  power  in  a  settlement  by 
which  she  disposed  of  her  own  estate  and 
of  estate  falling  under  her  marriage-con- 
tract. The  power  was  exercised  by  direct- 
ing her  trustees  to  hold  the  residue  of  her 
estate  in  certain  shares  for  her  children  in 
liferent  and  their  issue  in  fee.  She  then 
declared  that  the  provisions  were  to  be  in 
full  satisfaction  of  all  provisions,  rights,  and 
claims  competent  to  her  children  against 
her  or  her  marriage-contract  estate,  and 
that  what  she  had  done  was  in  exercise  of 
the  power  competent  to  her  under  her 
father's  settlement.  The  exercise  of  the 
power  having  been  held  to  be  invalid,  held, 
as  a  matter  of  construction  {diss.  Ld.  John- 
ston), that  the  children  were  not  put  to  an 
election  between,  on  the  one  hand,  taking 
the  estate  under  their  mother's  settlement 
as  a  whole,  or,  on  the  other  hand,  taking 
their  rights  under  their  grandfather's  will, 
apart  from  their  mother's  appointment,  and 
forfeiting  the  benefits  under  their  mother's 
will.  Observations  (by  the  Lord  President 
and  Ld.  Kinnear)  upon  the  doctrine  of 
election.  Crum  Ewing's  Trs.  v.  Bayl'ifs  Trs., 
1910,  S.  C.  484;  47  S.  L.  E.  423;  1910, 
1  S.  L.  T.  210.  Reversed,  1911  (H.  L.),  S.  C. 
18 ;  48  S.  L.  E.  401 ;  1911,  1  S.  L.  T.  397. 

8.  Approbate  and  Reprobate— Power  of 
Apportioiunent  —  Invalid  Exercise  —  Elec- 
tion by  Beneficiaries. — A  testator  left,  of 
even  date — (1)  a  deed  of  direction  contain- 
ing an  invalid  exercise  of  a  power  of  appor- 
tionment which  he  had  of  a  particular  fund, 
and  (2)  a  formal  settlement  by  which  he 
made  a  distribution  of  his  own  estate.  The 
beneficiaries  were  the  same  under  both 
writings.  Held  by  Lord  Ormidale  (Ordin- 
ary) that  in  ascertaining  the  testamentary 
intentions  of  the  testator  the  writings  fell 
to  be  read  together,  and  that  the  persons 
taking  benefit  under  the  will  were  barred 
from  challenging  the  exercise  of  the  power 
of  apportionment.  Ogg's  Trs.  v.  Forbes, 
1912  (0.  H.),  1  S.  L.  T.  431. 

9.  Approbate  and  Reprobate— Scots  and 
English  Law. — "  The  doctrine  of  approbate 
and  reprobate  in  Scotland  and  the  doctrine 
of  election  in  England  are  the  very  same 
thing  under  difierent  names."  See  opinions 
per  Lords  Atkinson  and  Shaw.  Crum 
Ewing's  Trs.  v.  Bayly's  Trs.,  1911  (H.  L.), 
S.  C.  18 ;  48  S.  L.  E.  401 ;  1911,  1  S.  L.  T. 
397. 

10.  Debtor  —  Agent  and  Principal  — 
Owners  of  Ship— Managing  Owners— In- 
surance   Brokers — Insurance   Premiums — 


Election. — A  firm  of  insurance  brokers,  on 
the  instructions  of  managing  owners  of  a 
ship,  effected  certain  insurances  over  the 
ship  and  disbursed  certain  premiums.  They 
sued  the  owners  for  the  amount  of  these 
premiums.  The  Lord  Ordinary  after  a 
proof  held  that  the  pursuers  had  elected 
to  take  the  managing  owners  as  their 
debtors  for  these  premiums,  and  that  the 
other  owners  were  thereby  freed  from 
responsibility  therefor.  Lanwnt,  Nisbet  & 
Coy.  V.  Hamilton,  1905  (0.  H.),  13  S.  L.  T. 
83. 

11.  Equitable  Compensation.— The  prin- 
ciple of  equitable  compensation  has  no 
application  to  the  case  of  a  person  for 
whom  no  provision  is  made  in  the  will 
claiming  legitim.  Hood's  Trs.  v.  Hood, 
1905  (0.  H.),  13  S.  L.  T.  564. 

12.  Equitable  Compensation.— A  widow 
claimed  her  legal  rights,  and  as  a  result 
terce  came  to  be  payable  out  of  certain 
heritable  subjects  especially  left  to  A.  and 
B.  Held  that  A.  and  B.  were  entitled  to 
equitable  compensation  out  of  the  general 
estate.  Dallas'  Trs.  v.  Dallas,  1905  (0.  H.),. 
13  S.  L.  T.  332. 

13.  Equitable  Compensation — In  Future 
Clause— Declaration  that  Provision  was  in 
Full  of  Legal  Claims.— A  declaration  that 
a  provision  is  in  full  of  legal  claims,  not 
fortified  by  a  clause  of  forfeiture,  will  not 
exclude  equitable  compensation.  Gray's- 
Trs.  V.  Gray,  1907,  S.  C.  54;  44  S.  L.  E. 
39;  14S.  L.  T.  381. 

14.  Equitable  Compensation— Legal  and 
Conventional  Provisions.- Where  a  pro- 
vision is  bequeathed  to  a  child  by  his 
parents'  settlement,  unless  there  be  a  clause 
of  forfeiture,  then  in  the  event  of  the  child 
claiming  legitim,  his  conventional  provision 
is  not  forfeited ;  the  election  merely  oper- 
ates a  partial  forfeiture  of  the  conventional 

.provisions  sufiicient  to  make  full  compensa- 
tion to  those  who  are  sufferers ;  and  when 
full  compensation  has  been  made  the  right 
to  the  conventional  provision  revives 
(M'Farlane's  Trs.  v.  Oliver,  1882,  9  E.  1138; 
19  S.  L.  E.  850,  followed).  Clark  v.  Clark's 
Trs.,  1905(0.  H.),  13  S.L.T.  694. 

15.  Equitable  Compensation— Legal  and 
Conventional  Provisions— Applicability  of 
Thellusson  Act  (39  &  40  Geo.  III.  c.  98)  to 
Accumulations  for  Equitable  Compensa- 
tion.—See  Hutchison  v.  Granfs  Trs.,  1913. 
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(0.  H.),  S.  C.  1211 ;  51  S.  L.  R.  6;  1913, 
2  S.  L.  T.  31. 

16.  Equitable  Compensation— Legal  and 
Conventional  Provisions  —  Discharge  of 
Conventional  Provisions. — A  husband  who 
had  elected  to  take  his  legal  rights  instead 
of  the  provisions  conceived  in  his  favour 
in  his  wife's  settlement,  granted  a  general 
discharge  to  his  wife's  testamentary  trus- 
tees of  all  claims  competent  to  him  against 
her  estate.  Held  by  Lord  CuUen  (Ordinary) 
that  he  had  not  thereby  discharged  his 
right  to  the  conventional  provisions  under 
the  settlement  after  the  trust  estate  had 
been  compensated  for  the  withdrawal  of 
his  jus  relicti.  Burns'  Trs.  v.  Bums'  Trs., 
1911  (0.  H.),  2  S.  L.  T.  392. 

17.  Equitable  Compensation— Legal  and 
ConventionalProvisions— Forfeiture.— The 
trust  settlement  of  a  lady  contained  pro- 
visions in  favour  of  her  husband,  which 
were  declared  to  be  in  full  of  jus  relicti  and 
all  other  claims  competent  to  him  on  her 
death.  On  her  death  the  husband  elected 
to  take  his  legal  rights.  Held  by  Lord 
CuUen  (Ordinary)  that  by  his  election  the 
husband  had  not  forfeited  his  right  to  the 
conventional  provisions  under  the  settle- 
ment after  the  trust  estate  had  been  com- 
pensated for  the  withdrawal  of  the  sum 
paid  to  him  in  name  of  ju^  relicti.  Burns' 
Trs.  V.  Booms'  Trs.,  1911  (0.  H.),  2  S.  L.  T. 
392. 

18.  Equitable  Compensation — Legitim.— 

Madn  v.  Clark's  Trs.,  1909  (0.  H.),  1  S.  L.  T. 
337;  47  S.  L.  E.  118;  1909,  2  S.  L.  T. 
375.     (See  Trust,  voce  Administeation.) 

19.  Equitable  Compensation — Legitim. — 

See  M'Leod  v.  Love,  1914,  S.  G.  983;  51 
S.  L.  E.  779  ;  1914,  2  S.  L.  T.  165.  (See 
Parent  and  Child,  voce  Legitim.) 

20.  Equitable  Compensation  —  Provision 
"in  Full  of"  Legal  Claims— Claim  for  Jus 
relictae- Eight  to  Revert  to  Testamentary 
Provisions  on  Amount  of  Jus  relictse  being 
Bestored  to  Estate. — Question  whether  the 
election  by  a  widow  not  to  accept  the  pro- 
visions of  her  husband's  settlement  in  her 
favour  (which  were  declared  to  be  in  full 
of  all  her  claims  against  his  estate),  but  to 
claim  her  legal  rights,  resulted  in  her  for- 
feiting her  testamentary  provisions  absol- 
utely, or  merely  gave  rise  to  a  claim  of 
equitable  compensation  to  the  estate  {Mac- 
farlane's  Trs.  v.  Oli/uer,  1882,  9  E.  1138,  and 
Grai/s  Trs.  v.  Gray,  1907,  S.  C.  54,  discussed 


and  the  latter  doubted).  Jack's  Trs.  v.  Jack, 
1913,  S.  C.  815;  50  S.  L.  E.  536;  1913, 
1  S.  L.  T.  341. 

21.  Trustees  —  Right  of  Marriage-Con- 
tract Trustees  of  Child  to  Exercise  Elec- 
tion— Legitim— Testamentary  Provision — 
Legal  and  Conventional  Provisions.  —  A 
wife  conveyed  acquirenda  to  her  marriage- 
contract  trustees.  Held  that  this  did  not 
confer  on  them  the  right  to  elect  on  her 
behalf  between  claiming  legitim  and  accept- 
ing testamentary  provisions  by  her  father 
in  her  favour.  Mackenzie  M.-C.  Trs.  v. 
Beveridge's  Trs.,  1907  (0.  H.),  15  S.  L.  T. 
219. 
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Amendment  of  Claim,  1,  2. 
Citation,  18,  20,  21. 
Claim,  1-3,  17-21. 
Disqualification,  4. 
Election  Petition,  5. 
Form  of  Claim,  1,  2. 
Franchise,  6-30. 

Burgh,  6-12. 

County,  13-16. 

Household,  6-8. 

Lodger,  17-26. 

Service,  29. 

University,  30. 
Joint  Tenants,  9,  14. 
Occupancy,  6,  8,  10,  11,  13-16,  17,  22-27. 
Eates,  Failure  to  Pay,  4. 
Eegistee,  31. 

Eegistration  Court,  18,  20,  21. 
Registration    Appeal     Court,     Com- 
petency OF  Appeal,   see   Eeview, 

voce  Appeal. 
Eesidence,  12,  28. 
Sheriff,  18-23. 
Sub-Tenant,  15,  27. 
Value  of  Subjects,  9,  14. 
"Women,"  Qualification  of,  30. 

1.  Claim  —  Amendment— Lodger  Fran- 
chise —  Designation  of  Landlord.  —  The 
claim  for  lodger  franchise  must  design  as 
well  as  name  the  person  to  whom  rent  is 
paid.  Leave  to  amend  refused.  Brown  v. 
Kinnaird,  1905,  8  F.  340;  43  S.  L.  E. 
340  ;  13  S.  L.  T.  935. 

2.  Claim- Amendment — Various  Houses 
Occupied. — Leave  to  amend  a  claim  refused 
where  the  claimant  had  set  forth  as  his 
place  of  residence  for  the  qualifying  period 
one  house,  whereas  he  had  occupied  several. 
Somerville  v.    Kirmaird,  1905,   8   F.   335 ; 
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43  S.  L.  E.  337 ;  13  S.  L.  T.  936.  Cf. 
Brown  v.  Kiivmird,  1905,  8  F.  340  ;  43 
S.  L.  R.  340;  13  S.  L.  T.  935. 

3.  Claim  —  Procedure  —  Adjournment- 
Failure  of  Claimant  to  Appear.— A  SherifiF 
may  decline  to  adjourn  in  order  to  hear  a 
claimant  who  had  been  cited,  and  failed 
to  appear  at  the  Registration  Court. 
M'Kee  v.  Orr,  1905,  8  F.  320;  43  S.  L.  R. 
292  ;  13  S.  L.  T.  630. 

4.  Disqualification  —  Parish  Elector  — 
Failure  to  Pay  Burgh  Bates  —  Local 
Government  (Scotland)  Act,  1894  (57  &  58 
Vict.  c.  58),  sec.  12— Town  Councils  (Scot- 
land) Act,  1900  (63  &  64  Vict.  c.  49),  sec.  28. 
— An  occupier  of  a  dwelling-house  situated 
within  the  municipal  boundary  of  a  burgh, 
who  had  timeously  paid  the  poor  rates 
but  had  failed  to  pay  the  burgh  rates 
payable  by  him  in  respect  of  said  dwelling- 
house,  claimed  to  be  enrolled  as  a  parish 
council  elector.  Held  that  he  was  not 
so  entitled.  MacLellan  v.  Nish,  1911, 
S.  C.  510;  48  S.  L.  R.  253;  1911,  1 
S.  L.  T.  68. 

5.  Election  Petition  —  Case  not  Falling 
under  the  Categories  in  which  an  Elec- 
tion Petition  may  be  Brought — Education 
(Scotland)  Act  1878  (41  &  42  Vict.  c.  78), 
sec.  27,  and  Schedule. — Action  of  reduction 
by  unsuccessful  candidate  whose  nomination 
papers  had  been  declared  invalid  by  the 
returning  officer,  held  competent,  the  ease 
not  falling  under  the  categories  in  which 
an  election  petition  may  be  brought.  Kerr 
V.  Hood  and  Others,  1907,  S.  C.  895;  44 
S.  L.  R.  652  ;  15  S.  L.  T.  14. 

6.  Franchise  —  Burgh  —  Household  —  In- 
habitant Occupier— Defeasibility  of  Tenure. 
— It  is  the  fact  of  occupation  for  the 
qualifying    period    which  entitles   to   the 

^household  franchise.  Incidents  of  tenure 
which  might  (but  did  not)  operate  to  evict 
the  tenant  do  not  fall  to  be  considered. 
Urquhart  v.  Adam,  1904,  7  F.  157 ;  42 
S,  L.  R.  178 ;  12  S.  L.  T.  505. 

7.  Franchise  —  Burgh— Household  —  Pre- 
mises —  "  Other  Buildings  "  —  Representa- 
tion of  People  (Scotland)  Act,  1832,  sec.  11. 
— A  building,  4  feet  6  inches  by  4  feet, 
used  as  a  gas-meter  house,  held  inadequate 
to  qualify  its  owner  for  the  burgh  fran- 
chises. Duncan  v.  Jackson,  1905,  8  F.  323  ; 
43  S.  L.  R.  341  ;  13  S.  L.  T.  932. 

8.  Franchise— Burgh— Household  Occu- 
pation—Qualification— "  Part   of  a  House 


Occupied  as  a  Separate  Dwelling  "—Control 
—Representation  of  the  People  Act,  1884 
(48  &  49  Vict.  c.  3),  sees.  2,  7  (4).— A 
claimant  for  the  household  franchise 
occupied  a  house  along  with  the  principal 
tenant  thereof.  He  and  his  wife  and  family 
had  the  exclusive  possession  of  certain 
unfurnished  rooms  in  the  house,  while  the 
principal  tenant,  who  was  on  the  list  of 
voters  in  respect  of  the  house,  occupied 
another  room  exclusively.  The  kitchen 
was  occupied  jointly ;  and  the  claimant's 
wife,  who  was  a  daughter  of  the  principal 
tenant  and  cooked  his  food,  discharged  the 
duties  of  a  servant  in  the  house.  Held 
that  the  claimant  was  not  entitled  to  be 
registered  as  an  occupier  of  part  of  the 
house  as  a  separate  dwelling.  Gregory  v, 
Traquair,  1912,  S.  C.  637 ;  49  S.  L.  R. 
179;  1911,  2  S.   L.  T.  481. 

9.  Franchise  —  Burgh —  Joint-Tenancy— 
Representation  of  the  People  (Scotland) 
Act,  1832  (2  &  3  Will.  IV.  c.  65),  sees.  11 
and  12— Representation  of  the  People  Act, 
1884  (48  &  49  Vict.  c.  3),  sees.  5,  7  (7),  8, 
and  12. — The  names  of  four  persons  were 
entered  in  the  Valuation  Roll  as  joint- 
tenants  and  joint-occupants  of  premises  in 
a  burgh  of  a  yearly  rent  of  £45,  and  they 
claimed  to  be  entered  on  the  Voters'  Roll 
in  respect  thereof.  The  premises  were 
used  as  reading  and  billiard  rooms  by  the 
members  of  an  organisation,  100  in  num- 
ber, and  were  held  under  a  written  lease 
in  favour  of  the  four  persons  appearing  on 
the  Valuation  Roll  and  a  fifth,  whose  name 
had  on  appeal  been  deleted  therefrom  on 
the  ground  that  he  had  ceased  to  be  a 
member  of  the  organisation.  Held  that  as 
the  fifth  party  still  remained  tenant  under 
the  lease,  and  responsible  for  its  obliga- 
tions, irrespective  of  his  name  being  taken 
off  the  Valuation  Roll,  there  were  five 
joint^tenants,  consequently  each  of  them 
had  not  an  interest  to  the  extent  of  £10, 
the  necessary  qualification.  Niven  v.  Stewart, 
1908,  S.  C.  290;  45  S.  L.  R.  223;  15 
S.  L.  T.  574. 


10.  Franchise  —  Burgh— Occupancy— Oc- 
cupation of  Land  without  Buildings— Re- 
presentation of  the  People  (Scotland)  Act, 
1832  (2  &  3  Will.  IV.  c.  65),  sec.  11— Repre- 
sentation of  the  People  Act,  1884  (48  Vict, 
c.  3),  sees.  5,  7  (7),  and  12.— Held  that  land 
by  itself  is  a  qualifying  subject  for  the 
burgh  occupying  franchise  under  sec.  5  of 
the  Representation  of  the  People  Act,  1884. 
Bogie  v.  M'Gowan,  1907,  S.  C.  391;  44 
S.  L.  R.  284;  14  S.  L.  T.  632. 
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11.  Franchise  —  Burgh— Occupancy— Ser- 
vant.— A  tenant  cannot  have  the  franchise 
in  respect  of  houses  occupied  by  his  ser- 
vants who  have  the  service  franchise  in 
virtue  of  their  occupancy  of  the  houses  in 
question.  Jack  v.  Edie,  1905,  8  F.  329; 
43  S.  L.  R.  344;  13  S.  L.  T.  715. 

12.  Franchise  —  Burgh  —  Parliamentary 
District  of— Residence  within  Seven  Miles. 
— A.,  B.,  C.  formed  a  parliamentary  district. 
X.  owned  property  in  and  resided  for  the 
qualifying  period  within  seven  miles  of  B., 
but  more  than  seven  miles  from  A.  Held 
that  this  residence  would  not  qualify  X. 
to  a  vote  for  the  burghs  in  respect  of  his 
property  in  A.  Dvmlop  v.  Mackenzie,  1904, 
7  F.  155;  42  S.  L.  E.  126;  12  S.  L.  T. 
476. 

13.  Franchise— County— Occupancy— Ab- 
sence on  Business.—"  Actual  personal  occu- 
pancy" (Eepresentation  of  People  Act, 
1868,  sec.  6;  1884,  sees.  5,  7)  does  not 
exclude  the  idea  of  prolonged  absences  on 
business,  the  premises  being  meantime 
occupied  by  the  owner's  family.  Whitelaw 
V.  M'Gowan,  1905,  8  F.  332;  43  S.  L.  E. 
346;  13S.  L.  T.  714. 

14.  Franchise  —  County  —  Occupancy  — 
Joint-Tenants  —  Value.  —  For  the  county 
franchise,  in  the  case  of  joint-tenants,  the 
clear  annual  value  of  the  subjects  must  be 
sufficient  to  give  each  of  the  tenants  a 
severable  interest  of  £10.  Cairney  v. 
Wright,  1909,  S.  C.  894;  46  S.  L.  E.  223; 
16  S.  L.  T.  602. 

15.  Franchise  —  County  —  Occupancy  — 
Sub-Tenant  —  Tenant  having  House  in 
Beturn  for  Service. — A  servant  occupied  a 
house  as  part  of  his  wage.  He  let  a  room 
to  his  father.  Eeld  that  the  father  was 
not  entitled  to  the  franchise  as  an  inhabi- 
tant-occupier as  tenant.  Milne  v.  Brunton, 
1909,  S.  C.  912;  46  S.  L.  E.  229;  16 
S.  L.  T.  609. 

16.  Franchise  —  County  —  Occupancy  — 
Tenant — Valuation  Roll. — In  the  Valuation 
EoU  a  gardener  was  entered  as  a  tenant  of 
land  with  £5  a  year  and  owner  of  glass 
houses  built  thereon  with  £36.  He  held 
the  land  on  lease,  and  had  built  the  glass 
houses  under  obligation,  and  he  was  also 
bound  to  remove  them  on  the  expiry  of 
the  lease.  Held  that  for  registration  pur- 
poses he  occupied  the  glass  houses  as  tenant, 
and  was  entitled  to  the  county  franchise. 
Stewart  v.  M'Aulay,  1909,  S.  C.  905;  46 
S.  L.  E.  232;  16  S.  L.  T.  598. 


17.  Franchise  —  Lodger—  Claim  —  Joint 
Occupation  of  Lodgings— Failure  to  State 
Number  of  Occupants  —  Presumption  — 
Registration  Amendment  (Scotland)  Act, 
1885  (48  &  49  Vict.  c.  16),  sees.  13  and  14.— 
Where  a  person  claiming  to  be  registered 
as  joint  tenant  of  a  bedroom  worth  £20 
a  year  or  upwards  omitted  to  state  the 
number  of  persons  with  whom  he  shared 
it,  held  that  in  the  absence  of  proof  to  the 
contrary  it  must  be  assumed  that  there 
were  not  more  than  two  joint  occupants ; 
and  observed  that  in  case  of  ambiguity  the 
construction  which  favoured  the  validity 
of  the  claim  ought  to  be  adopted.  Niven 
v.  Abercrombie,  1911,  S.  C.  487  ;  48  S.  L.  E. 
122;  1911,  1  S.  L.  T.  73. 

18.  Franchise  — Lodger  — Claim— Proce- 
dure—Failure  of  Claimant  to  Appear  after 
Citation  by  Objector— Claimant  Previously 
on  Roll  —  Adjournment  —  Discretion  of 
Sheriff.— A  claimant  for  the  lodger  fran- 
chise, who  was  on  the  roll  for  the  current 
year,  was  objected  to  but  failed  to  appear 
at  the  Eegistration  Court  although  duly 
cited.  The  objector  moved  for  an  adjourn- 
ment in  order  that  the  claimant  might  be 
cited  of  new,  but  admitted  that  he  was  un- 
able to  state  any  change  of  circumstances, 
or  any  new  facts  not  before  the  Court 
when  the  claimant  was  formerly  admitted. 
The  Sheriir  refused  the  adjournment  and 
admitted  the  claim.  Held  that  the  ques- 
tion was  within  the  discretion  of  the  Sheriff, 
and  that  he  was  entitled  to  act  as  he  did. 
Melville  v.  Adamson,  1913,  S.  C.  282;  50 
S.  L.  E.  171 ;  1912,  2  S.  L.  T.  414. 

19.  Franchise  —  Lodger— Claim  and  De- 
claration— Presumption — Valuation  Roll- 
Confession. -^eZti  that  a  Sheriff  was  justi- 
fied in  holding  rebutted  the  statutory  pre- 
sumption in  favour  of  a  (lodger)  claimant's 
declaration,  where  (1)  the  house  was  en- 
tered in  the  Valuation  Eoll  at  £8,  and  the 
claimant,  after  citation,  did  not  attend  the 
Court.  M'Kee  v.  Orr,  1905,  8  F.  320 ;  43 
S.  L.  E.  292;  13  S.  L.  T.  630. 

20.  Franchise  — Lodger— Claim  and  De- 
claration —  Prima  facie  Evidence  of 
Declaration  —  Failure  of  Claimant  to 
Appear  after  Citation  —  Registration 
Amendment  (Scotland)  Act,  1885  (48  & 
49  Vict.  c.  16),  sec.  14.— A  claimant  for  the 
lodger  franchise  was  cited  by  an  objector 
to  appear  at  the  Eegistration  Court,  but 
failed  to  appear.  No  excuse  for  non-ap- 
pearance was  made  and  no  promise  given 
that  he  would  appear  at  a  future  diet. 
The  objector  did  not  lead  any  evidence, 
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nor  did  he  ask  for  letters  of  second  dili- 
gence, but  moved  that  the  claim  be  rejected. 
A  motion  for  an  adjournment  was  made 
for  the  claimant  to  give  him  a  second 
opportunity  of  attending.  The  Sheriff 
refused  this  motion  and  rejected  the  claim. 
Held  (1)  that  the  failure  of  the  claimant  to 
appear  did  not  rebut  the  primd  facie 
evidence  of  his  statutory  declaration  and 
did  not  entitle  the  Sheriff  to  hold  him  as 
confessed ;  and  (2)  that  as  the  declaration 
was  the  only  evidence  before  the  Sheriff 
he  was  bound  to  admit  the  claim.  ObservOr 
tions  (by  Ld.  Ardwall)  on  the  practice  of 
agents  representing  political  parties  in 
citing  lodgers  to  appear  at  the  Registrar 
tion  Courts  when  objections  to  their  claims 
are  unfounded.  Forrest  v.  Maclnlyre,  1911, 
S.  C.  496;  48  S.  L.  E.  126;  1911,  1 
S.  L.  T.  74. 

21.  Franchise— Lodger — Claim  and  De- 
claration —  Prima  facie  Evidence  of 
Declaration  —  Failure  of  Claimant  to 
Appear  at  First  Diet  after  Citation  and 
at  a  Second  Diet  without  Citation  or  Noti- 
fication—Registration  Amendment  (Scot- 
land) Act,  1885  (48&  49  Vict.  c.  16),  sec.  14. 
— A  claimant  for  the  lodger  franchise,  duly 
cited  by  an  objector  to  appear  at  a  Eegistra^ 
tion  Court,  failed  to  appear.  The  Sheriff 
granted  an  adjournment  to  enable  the  ob- 
jector to  lead  evidence  to  rebut  the  primd 
facie  evidence  set  up  by  the  claimant's 
declaration,  and  expressed  the  opinion 
that  the  claimant  should  be  either  re- 
cited or  given  formal  written  notice  of 
the  adjournment.  At  the  adjourned  diet 
the  claimant,  who  had  not  been  re-cited 
or  notified,  again  failed  to  appear.  The 
house  in  which  his  lodgings  were  situated 
was  entered  in  the  Valuation  Roll  as  of 
the  annual  value  of  £7,  10s.  The  Sheriff 
rejected  the  claim,  holding  that  the  entry 
in  the  Valuation  Roll,  coupled  with  the 
claimant's  failure  to  appear  at  the  first 
diet,  was  sufficient  to  rebut  the  primd 
facie  evidence  of  the  declaration.  Held 
that  the  primd  facie  evidence  of  the  de- 
claration had  not  been  rebutted,  and  that 
as  the  claimant  had  not  been  cited  to,  or 
notified  of,  the  second  diet,  he  was  en- 
titled to  assume  that  the  objection  to  his 
claim  had  been  departed  from,  and  to 
haue  his  name  put  upon  the  roll  (M'Kee 
v.  Orr,  1905,  8  F.  320,  distinguished). 
Clark  V.  Chalmers,  1911,  S.  C.  505;  48 
S.  L.  E.  131 ;  1911,  1  S.  L.  T.  80. 

22.  Franchise  —  Lodger  —  Qualification- 
Member  of  Brotherhood  Occupying  Room 


in  College. — A  member  of  a  Roman  Catholic 
Order  occupied  a  bedroom  of  the  requisite 
annual  value  in  a  college  belonging  to  the 
Order,  where  he  was  employed  as  assistant 
master.  He  received  no  remuneration  for 
his  services,  paid  no  rent  for  his  room,  and 
there  was  no  evidence  of  any  contract  of 
location  between  his  superiors  and  him, 
either  express  or  implied.  Held  {distin- 
guishing Boyle  V.  Craig,  1911,  S.  C.  493) 
that  he  was  not  entitled  to  the  lodger 
franchise.  O'Cormell  v.  Blackhck,  1912, 
S.  C.  640;  49  S.  L.  R.  515;  1911,  2 
S.  L.  T.  285. 

23.  Franchise  —  Lodger — Qualification  — 
Occupancy  —  Objections  to  Claim  —  Pro- 
cedure.—A  lodger's  claim  was  objected  to 
on  the  ground  that  there  was  no  clear 
agreement  as  to  tbe  letting  of  the  rooms 
specified  in  the  claim.  The  Sheriff-Sub- 
stitute sustained  the  claim,  and  the  ob- 
jector appealed.  In  a  stated  case  the 
question  of  law  was  whether  on  the  facts 
stated  the  claimant  was  a  lodger  within 
the  meaning  of  sec.  4  of  the  Act  31  &  32 
Vict.  c.  48.  At  the  hearing  the  appellant 
departed  from  his  original  objection  and 
raised  a  new  one  to  the  effect  that  the 
claimant  had  not  the  exclusive  occupation 
of  the  rooms.  The  Court  dismissed  the 
appeal,  in  respect  that  the  appellant  had 
departed  from  the  only  objection  stated 
by  him  to  the  Sheriff-Substitute,  and  foimd 
it  unnecessary  to  answer  the  question  of 
law  put  {Maitland  v.  M'Credie,  1868,  7  M. 
288,  and  A  damson  v.  Smith,  1879,  17 
S.  L.  R.  158,  followed).  M'Kergm  v. 
WliUe,  1910,  S.  C.  215;  47  S.  L.  R.  168; 
1910,  1  S.  L.  T.  34. 

24.  Franchise  —  Lodger— Qualification  — 
Occupancy  "  Separately  and  as  Sole  Ten- 
ant "—Representation  of  the  People  (Scot- 
land) Act,  1868  (31  &  32  Vict.  c.  48),  sec.  4 
(2). — Held  that  a  person  who  had  the  sole 
right  of  occupancy  of  a  bedroom  of  the 
required  annual  value,  but  who  permitted 
his  brother  to  sleep  in  the  room  along  with 
him  during  a  portion  of  the  qualifying 
period,  was  entitled  to  the  lodger  franchise. 
Milne  v.  Douglas,  1912,  S.  C.  635;  49 
S.  L.  R.  178;  1911,  2  S.  L.  T.  480. 

25.  Franchise  —  Lodger—  Qualification — 
Occupation  of  Rooms  as  Part  Remunera- 
tion for  Services.  —A  Roman  Catholic  priest 
occupied  rooms  of  the  requisite  annual  value 
in  the  rectory  of  the  priest  to  whom  he 
was  assistant.  He  paid  no  money  rent 
therefor,  but  was   entitled  to  board  and 
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lodging  in  the  rectory  as  part  of  his 
official  salary.  Held  that  he  was  entitled 
to  the  lodger  franchise.  Doyle  v.  Craig, 
1911,  S.  C.  493;  48  S.  L.  R  109:  1911, 
1  S.  L.  T.  82. 

26.  Franchise  —  Lodger— Qualification  — 
"Value  of  Rooms — Evidence.— A  young  man 
paid  his  mother  20s.  a  week  for  board  and 
lodging.  He  had  sole  right  of  occupancy 
■of  a  bedroom,  and  had  use  of  a  public  room. 
In  his  declaration  he  stated  that  the  "  said 

•  lodgings  are  of  a  clear  yearly  value  if  let 
unfurnished  of  £10."  These  being  all  the 
facts  before  the  Court,  lield  that  the  youth 
was  not  entitled  to  the  lodger  franchise. 
Barr  v.  Ireland,  1904,  7  F.  153;  42 
S.  L.  E.  128;   12  S.  L.  T.  475. 

27.  Franchise— Occupancy— Suh-Tenant— 
Husband  as  Sub-Tenant  of  Wife — Occupa- 
tion of  House  by  Wife  during  Employment 
— Eepresentation  of  the  People  (Scotland) 
Act,  1868  (31  &  32  Vict.  c.  48),  sec.  3— 
Representation  of  the  People  Act,  1884 
<48  &  49  Vict.  c.  3),  sees.  2,  3,  and  7.— Held 
that  the  husband  of  a  woman,  who  was 
tenant  of  a  house  in  return  for  her  services, 
^nd  who  had  granted  him  a  sub-let  with 
the  approval  of  the  owners  of  the  house  (a 
railway  company),  was  not  entitled  to  the 
franchise  under  sec.  3,  subsec.  (2),  of  the 
Eepresentation  of  the  People  (Scotland) 
Act,  1868.  Milne  v.  Mwray,  1907,  S.  C. 
396 ;  44  S.  L.  E.  301 ;  14  S.  L.  T.  629. 

28.  Franchise  —  Qualification  —  Time  of 
Residence. — A  day  short  of  the  statutory 
time  of  residence  disqualilies.  Emmerson 
V.  Oliver,  1905,  8  F.  322;  43  S.  L.  E.  291 ; 
13  S.  L.  T.  631. 

29.  Franchise— Service— "  Person  under 
-whom"  Claimant  "Serves" — Representa- 
tion of  the  People  Act,  1884  (48  Vict.  c.  3), 
sec.  3. — An  attendant  in  an  asylum  occu- 
pied a  bedroom  in  part  of  the  building 
known  as  the  "First  House,"  and  in  respect 
thereof  claimed  to  be  enrolled  under  the 
service  franchise.  The  person  in  supreme 
a,uthority  in  the  asylum  was  the  chief 
medical  superintendent.  He  had  the 
powers  of  appointment  and  dismissal  of 
the  attendants,  and  inhabited  a  separate 
residence.  The  assistant  medical  super- 
intendent and  the  head  attendant  had 
wide  powers  of  suspension  and  control, 
the  asylum  attendants  being  subject  to 
their  orders,  but  both  were  subordinate 
to  the  chief.  The  assistant  occupied  rooms 
in  the  "First  House,"  and  in  respect  there- 
■of  was  enrolled  under  the  service  franchise. 


Held  that  the  person  under  whom  the 
claimant  served  in  the  sense  of  sec.  3  of 
the  Act  of  1884  was  the  chief,  and  not 
the  assistant,  medical  superintendent,  and 
that  accordingly  he  was  entitled  to  be  put 
upon  the  roll.  Shmtt  v.  Wright,  1911,  S.  C. 
489;  48  S.  L.  E.  123;  1911,  1  S.  L.  T.  71. 

30.  Franchise  —  University  —  Women. — 
Women  graduates  at  a  Scottish  University 
are  not  entitled  to  exercise  the  franchise. 

Nairn  and  Others  v.  St.  Andrews  and  Edirb- 
burgh  Universities,  1909  (H.  L.),  S.  C.  10; 
46  S.  L.  E.  132 ;  16  S.  L.  T.  619. 

31.  Register  of  Voters— Burgh— Expense 
of  Preparing— Method  of  Assessment — 
Burgh  Voters  Registration  (Scotland)  Act, 
1856  (19  &  20  Vict.  c.  58),  sec.  43— Glasgow 
Municipal  Act,  1878  (41  Vict.  c.  c),  sec.  12, 
and  City  of  Glasgow  Act,  1891  (54  &  55 
Vict.  c.  cxxx.),  sec.  14. — Held  that  the  Cor- 
poration of  (jrlasgow  could  not  call  upon 
the  Parish  Councils  of  G-lasgow  and  other 
parishes  partly  within  the  city  to  raise  by 
assessment,  along  with  the  poor's  rate,  the 
sum  necessary  for  preparing  the  register  of 
voters.  Glasgow  Corporation  v.  Glasgow 
Parish  Cowncil,  1910,  S.  C.  858 ;  47  S.  L.  E. 
711;  1910,  2S.  L.  T.  51. 

EMPLOYERS'  LIABILITY  ACT 

See  Master  and  Servant,  voce  Master 
(Negligence).  See  also  Negligence, 
voce  (1)  Defective  Plant;  (2)  Mine; 
(3)  Property. 

Employers'  Liability  Act — 

Claim  under,  or  under  Workmen's 
Compensation  Acts,  see  Work- 
men's Compensation,  voce  Pro- 
cedure (Fixing  Compensation). 

Jury  Trial,  Appeal  for,  under,  see 
Eevibw,  voce  Jury  Trial. 

Notice  under,  Time  for  Deciding 
WHEN  Properly  G-iven,  see 
Process,  voce  Proof  (Prelimin- 
ary Plea). 

EMPLOYMENT 

See  (1)  Agency;  (2)  Master  and  Servant; 
(3)  Workmen's  Compensation. 

ENGLISH  LAW 

See  International  Law. 

ENORM  LESION 

See  Parent  and  Child,  voce  Minor. 
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Annuity,  see  Provisions,  infra. 

Bond  of  Annual  Eent,  Charge  by,  41. 

Bonds  over  Entailed  Estate,  see  Eight 

IN  Security,  voce  Heritable. 
Consents,  7,  10,  11,  22,  35. 
Consideration  other  than  Eent,  32. 
Consigned  Money,  1-5. 
Contravention  of  Fetters,  6. 
Curator  bonis,  30. 
Date  of  Entail,  11. 
Debt  Charges,  7. 
Deed  of  Entail,  8. 
Disentail,  9-23. 
Duties  Payable  by  Heirs,  24,  25,  39; 

and  see  Eevenue,  voce   (1)   Estate 

Duty;  (2)  Succession  Duty. 
Effect    of    Disentail,     13 ;    and    see 

Eevenue,  voce  Estate  Duty. 
Expectancies,  14-18,  22. 
Expenditure  on  Meliorations,  see  voce 

Eecompense. 
"  Fair  Eent,"  32. 
"  Free  Eent,"  33,  36,  37,  39. 
Heir  in  Possession,  9, 10, 16-18,  25-29, 31. 
Improvement  Expenditure,  5,  14,  29-31, 

41. 
Instrument  of  Disentail,  14,  15,  19. 
Lease,  32. 

Obligation   to  take  over   Sheep 

Stock  at  Termination  of,  see 

Landlord   and    Tenant,    voce 

Lease. 

Liferenter  or  Fiar,  see  voce  Liferent 

AND  Fee. 
Mansion-house,  36. 
Obligations,  Transmissibility  of,  32. 
Petitions,  see  wee  (1)  Consigned  Money, 
supra ;    (2)    Disentail,    swpra ; 

(3)  Heir  in  Possession,  sup-a; 

(4)  Improvement  Expenditure, 
supra ;  (5)  PROVISIONS,  infra. 

Procedure  in,  see  Process,  voce 
Petition  (Entail). 

Powers,  8,  25-28. 

Propulsion  of  Fee,  Effect  of,  see 
Eevenue,  voce  (1)  Estate  Dxhy; 
(2)  Succession  Duty. 

Provisions,  12,  14,  20,  21,  23,  33-40. 

Sale  of  Estate,  8,  22,  23,  41. 

Salmon  Fishing,  32. 

Sequestration,  9,  12,  15-18,  20,  35. 

Sheep  Stock,  see  Landlord  and  Tenant, 
voce  Lease. 

Succession  to  Estate,  see  voce  Suc- 
cession. 

Timber,  28. 

Trustee  on  Sequestrated  Estates,  9, 
12,  17,  20,  35. 


1.  Consigned  Money— Investment— Re- 
investment Expenses. — Eailway  company- 
held  liable  for  the  expenses  of  a  second 
investment  of  the  sum  consigned  by  them 
as  compensation  for  the  purchase  of  a  por- 
tion of  an  entailed  estate.  Crawfurd  v. 
Caledonian  Bly.  Coy.,  1904  (0.  H.),  42 
S.  L.  E.  13;    12  S.  L.  T.  292. 

2.  Consigned  Money — Petition  to  Uplift 
— Expenses  of  Service. — Charges  for  serv- 
ing upon  the  next  heirs  of  entail  a  petition 
to  uplift  money  consigned  in  terms  of  the 
Lands  Clauses  Act  are  not  payable  by  the 
person  who  compulsorily  acquired.  Car- 
rick  Buchanan  v.  North  British  Ely.  Coy., 

1905  (0.  H.),  12  S.  L.  T.  764. 

3.  Consigned  Money — Petition  to  Uplift 

—  Expenses  —  Railway.  —  Circumstances  in 
which  held  that  a  railway  company  were 
liable  for  the  expenses  of  a  petition  by  an 
heir  of  entail  in  possession  to  uplift  and 
apply  money  consigned  by  them  as  pur- 
chase money  of  certain  lands  taken  over 
by  them  from  the  petitioner,  and  also  for 
the  expenses  of  disburdening  by  deeds  of 
restriction  the  lands  so  acquired.  Lord 
Saltoun  V.  Ch-eat  North  of  Scotland  Bly.  Coy.,. 

1906  (0.  H.),  14  S.  L.  T.  370. 

4.  Consigned  Money — Petition  to  Uplift 
— Expenses — Railway — Lands  Clauses  Con- 
solidation (Scotland)  Act,  1845  (8  &  9  Vict. 
0.  19),  sec.  79. — In  a  petition  by  an  heir  of 
entail  in  possession  of  an  entailed  estate, 
part  of  which  had  been  taken  by  a  railway 
company  under  compulsory  powers,  to  up- 
lift the  price  of  the  lands  so  taken  and  to 
apply  it  in  purchasing  certain  lands  held  by 
him  in  fee-simple,  which  he  proposed  to 
settle  as  part  of  the  entailed  estate,  the 
petitioner  was  found  entitled  to  expenses 
in  so  far  as  the  railway  company  was  liable 
therefor  under  the  Lands  Clauses  Act, 
1845.  Held  that  under  sec.  79  of  that  Act 
the  railway  company  was  liable  for  the 
expenses  of  a  remit  to  a  man  of  skill  as 
well  as  of  a  remit  to  a  man  of  business. 
Held  further  by  the  Lord  Ordinary  (Ander- 
son) that  the  company  was  not  liable  for 
the  expense  of  service  upon  the  next  heirs 
of  entail.  Lord  Blythswood  v.  Glasgow  and 
South-Western  Bly.  Coy.,  1914,  S.  C.  726; 
51  S.  L.  E.  623 ;  1914,  1  S.  L.  T.  501. 

5.  Consigned  Money— Petition  to  Uplift- 

—  Improvement  Expenditure  —  Fencing — 
Entail  Amendment  Act,  1848  (11  &  12 
Vict.  c.  86),  sec.  26. — In  a  petition  by  an 
heir  of  entail  in  possession  for  authority  to 
uplift  part  of  the  consigned  price  of  a  por- 
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tion  of  the  lands  taken  compulsorily,  the 
petitioner  claimed  to  recover  out  of  the 
consigned  money  certain  sums  which  he 
had  expended  on  fencing  as  being  improve- 
ment expenditure.  The  fencing  consisted 
in  part  of  drystone  dykes  and  in  part  of 
wire  fencing  erected  with  timber  posts.  It 
was  reported  that  the  latter  would  probably 
last  fifteen  years,  and  that  the  former  would 
probably  last  fifty  years  or  more.  The 
Lord  Ordinary  granted  the  prayer  quoad  the 
drystone  dykes  and  refused  it  quoad  the  wire 
fencing.  Patersm,  Petr.,  1909  (0.  H.),  2 
S.  L.  T.  450. 

6.  Contravention  of  Fetters— Prescrip- 
tion— Mines  and  Minerals— Crown  Grant. 
— A  reduction  of  a  conveyance  in  contra- 
vention of  the  fetters  of  an  entail  must  be 
brought  within  the  years  of  the  negative 
prescription.  Opinion  that  minerals  con- 
veyed hy  a  Crown  grant  to  heiress  of  entail 
in  possession  did  not  fall  under  the  fetters 
of  the  entail.     M'Adam  v.  Cathcart,  1909, 

1  S.  L.  T.  512. 

7.  Debt  Charges  —  Consent  —  Entail 
Amendment  Act,  1848  (11  &  12  Vict.  c.  86), 
sec.  8— Entail  (Scotland)  Act,  1882  (45  &  46 
Vict.  0.  53),  sec.  VI.— Held  (Ld.  Skerrington) 
that  sec.  8  of  the  Entail  Amendment  Act, 
1848,  was  impliedly  repealed  by  sec.  17  of 
the  Entail  (Scotland)  Act,  1882.  Lockhart, 
1909  (0.  H.),  1  S.  L.  T.  36. 

8.  Deed  of  Entail — Validity— Relaxation 
ofCardinalProhibitions-Powerof  Appoint- 
ment— Power  of  Sale— Entail  Amendment 
Act,  1848  (11  &  12  Vict.  c.  36),  sec.  43.— A 
deed  of  entail  contained  a  destination  in 
favour  of  A.,  whom  failing  to  such  son  or 
daughter  of  A.  as  A.  should  appoint,  and 
failing  such  appointment  to  the  heirs  male 
of  A.'s  body,  whom  failing  to  other  substi- 
tutes. Power  was  conferred  upon  the  heir 
of  entail  to  sell  the  entailed  lands  and  re- 
invest the  price  in  the  purchase  of  other 
lands  in  Scotland  or  England  to  be  entailed 
or  settled  on  the  same  series  of  heirs,  and 
the  creation  of  a  trust  for  reinvestment  was 
made  a  condition  of  the  effectual  exercise 
of  the  power  of  sale.  Held  by  Lord 
Skerrington  (Ordinary)  that  the  deed  of 
entail  was  valid.  Verneij  v.  Verney,  1913 
(0.  H.),  1  S.  L.  T.  306.  On  a  reclaiming 
note  the  Court  {diss.  Ld.  Salvesen)  adhered. 
1914,  S.  C.  801;  51   S.  L.  E.  694;  1914, 

2  S.  L.  T.  45. 

9.  Disentail— Bankrupt— Heir  in  Posses- 
sion—Petition by  Trustee— Objection  by 
Bankrupt— Entail  (Scotland)  Act,  1882  (45 


&  46  Vict.  c.  53),  sec.  18.— A  trustee  on  a 
sequestrated  estate  having  brought  a  peti- 
tion under  sec.  18  of  the  Entail  (Scotland) 
Act,  1882,  to  disentail  property  of  which 
the  bankrupt  was  heir  of  entail  in  posses- 
sion, the  bankrupt  lodged  answers  and 
opposed  on  the  ground  that  the  disentail 
was  unnecessary,  because  sufficient  funds 
would  be  obtained  from  the  sale  of  other 
property  already  disentailed.  Held  that  the 
bankrupt's  answers  were  irrelevant  and  fell 
to  be  dismissed,  the  questions  sought  to  be 
raised  not  being  for  this  process  but  for  the 
sequestration.  Somervell's  Tr.  v.  Somervell, 
1907,  S.  C.  528;  44  S.  L.  E.  386;  14 
S.  L.  T.  807. 

10.  Disentail— Consent— Entail  Executed 
under  Private  Act— Old  or  New  Entail- 
Entail  Amendment  Act,  1848  (11  &  12 
Vict.  c.  36),  sec.  28. — Certain  lands  were 
entailed  under  the  directions  of  a  trust  deed 
in  1842.  In  1873  a  private  Act  was  ob- 
tained, under  which  a  portion  of  the  lands 
was  sold,  and  others  were  purchased  in  sub- 
stitution therefor  and  entailed  on  the  same 
series  of  heirs  and  subject  to  the  same  re- 
strictions. The  Act  provided  that  the  heir 
of  entail  under  the  trust  deed  and  under 
the  Act  should,  "notwithstanding  anything 
in  this  Act  contained,  be  entitled  to  avail 
themselves  of  all  the  benefits  and  privileges 
conferred  upon  heirs  of  entail"  by  the  Entail 
Acts  then  in  force.  The  heir  of  entail  in 
possession  in  1912  presented  a  petition  for 
disentail  of  the  substituted  lands,  and  main- 
tained that  he  was  entitled  to  disentail 
under  the  conditions  applicable  to  an  "  old  " 
entail,  viz.  with  the  consent  of  the  next 
heir  only.  Held  that  as  the  lands  in  ques- 
tion were  entailed  under  the  authority  of 
the  private  Act  of  1873  they  were  held 
under  a  "new"  entail,  and  that,  in  the 
absence  of  any  provision  in  the  private  Act 
to  the  contrary,  they  could  be  disentailed 
only  with  the  consent  of  the  three  nearest 
heirs.  Morison  v.  Morison's  Curator,  1912, 
S.  C.  1117;  49  S.  L.  E.  849;  1912, 
2  S.  L.  T.  86. 

11.  Disentail— Date  of  Entail— Trust- 
Entail  Amendment  Act,  1848  (11  &  12 
Vict.  c.  36),  sees.  2,  27,  and  28.— A  testa- 
tor, who  died  in  1840,  bequeathed  a  certain 
sum  to  trustees  for  the  purpose  of  buying 
lands  and  hereditaments  in  England  or  Scot- 
land and  settling  them  on  a  series  of  heirs. 
The  trust  was  never  constituted,  but  in 
1866  the  general  representative  of  the  testa- 
tor, on  the  narrative  of  the  trust,  that  he 
had  received  more  than  the  sum  bequeathed 


wo 


F.XTAIL 


276 


thereto,  and  that  he  had  purchased  a  certain 
estate  in  Scotland  in  1846  for  a  sum  also 
considerably  greater,  executed  a  disposition 
and  deed  of  entail  of  that  estate  in  favour 
of  a  series  of  heirs.  In  1907  the  heir  of 
entail  in  possession,  born  in  1864,  presented 
a  petition  to  disentail,  in  which  he  claimed 
to  be  entitled  to  do  so  without  consent  of 
the  next  heir.  Held  (in  a  Court  of  seven 
Judges,  diss.  Lds.  M'Laren  and  Pearson) 
(1)  that  the  entail  was  an  entail  in  execu- 
tion of  the  trust;  (2)  {distinguishing  Lord 
Advocate  v.  Stewart,  1902  (H.  L.),  4  F.  11) 
that  Scottish  estate  having  been  settled 
in  implement  of  the  trust,  sec.  28  of  the 
Entail  Amendment  Act  fell  to  be  applied  ; 
<3)  {following  Black  v.  Auld,  1873,  1  E. 
133)  that  the  date  of  the  entail  in  virtue 
of  that  section  was  February  1840 ;  (4)  that 
no  distinction  could  be  drawn  between  so 
much  of  the  estate  as  might  be  held  to 
represent  the  sum  bequeathed  and  so  much 
as  might  be  held  to  represent  an  excess 
thereover;  and  consequently  (5)  that  the 
petitioner  was  entitled  to  disentail  the 
whole  estate  without  the  next  heir's  con- 
sent.   Earl  of  Mansfield  v.  Lord  Scone's  Tutm; 

1908,  S.  C.  459;  45  S.  L.  E.  378;  15  S.  L.  T. 
858. 

12.  Disentail— Disentail  by  Trustee  on 
Sequestrated  Estates  of  Heir  of  Entail — 
Provision  for  Secured  Creditors — Entail 
Act,  1882,  sec.  18. — The  provisions  of  sec.  18 
of  the  Entail  Act,  1882,  for  the  protection 
of  the  interests  of  other  secured  creditors 
do  not  apply  where  the  petition  for  dis- 
entail is  presented  by  the  trustee  upon  the 
sequestrated  estates  of  the  heir  of  entail  in 
possession.  Somervell's  Tr.  v.  Somervell  and 
Others,  1909,  S.  C.  1125 ;  46  S.  L.  E.  761 ; 

1909,  1  S.  L.  T.  555. 

13.  Disentail— Effect  of  Disentail— Debts 
affecting  Entailed  Estate  —  Burden  Im- 
posed on  Heir  of  Entail  in  Favour  of  Third 
Parties — Entail  Amendment  Act,  1848  (11 
&  12  Vict.  c.  36),  sees.  6  and  32.— A  deed 
of  entail  contained  a  condition  binding  the 
whole  succeeding  heirs  of  entail,  in  all  time 
thereafter,  to  pay  a  sum  of  £200  annually 
to  a  kirk-session.  In  an  application  by  an 
heir  of  entail  in  possession  for  disentail, 
the  petitioner  contended  that,  as  this  con- 
dition was  dependent  on  the  continued 
existence  of  the  entail,  he  was  entitled  to 
disentail  without  giving  security  for  the 
further  payment  of  these  sums.  Held  that 
under  sees.  6  and  32  of  the  Entail  Act, 
1848,  the  sums  fell  to  be  secured  before 
the  lands  could  be  disentailed.     Baikie  v. 


Kirkwall  Educational  Trust,  1914,  S.  C.  860; 
51  S.  L.  E.  717;  1914,  2  S.  L.  T.  87. 

14.  Disentail—  Expectancies  —  Improve- 
ment Expenditure— Valuation  of. —In  a 

petition  for  disentail  a  sum  was  allowed 
for  improvement  expenditure  under  sec.  7 
of  the  Entail  (Scotland)  Act,  1882.  The 
next  heirs  lodged  objections  to  the  report 
of  the  actuary  valuing  their  interests  and 
to  the  report  of  the  man  of  business.  Held 
in  the  case  of  the  annuity  in  favour  of  the 
petitioner's  wife  that  its  amount  must  be 
fixed  as  at  the  date  of  the  death  of  the 
petitioner,  and  that  the  date  at  which  the 
value  of  the  estate  was  to  be  taken  and 
the  value  of  the  heirs'  expectancies  was  to 
be  fixed  was  the  date  of  the  production  of 
the  instrument  of  disentail  {Pringle  v. 
Pringle,  1892,  19  E.  926  ;  29  S.  L.  E.  820, 
followed).  Stewart  Mackenzie  v.  Lady  St. 
Helier,  1906  (0.  H.),  14  S.  L.  T.  448. 

15.  Disentail— Expectancies  —  Valuation 
of— Date  of— Trustee  in  Heir  of  Entails 
—  Sequestration  Petitioning  —  Delay  in 
Granting  Petition  —  Expectancies  Valued 
as  at  Date  of  Revival  of  Proceedings.— 
The  general  rule  is  that  expectancies  are 
valued  as  at  the  date  of  the  execution  of  the 
instrument  of  disentail.  Circumstances  in 
which  this  rule  departed  from  {Pringle  v. 
Pringle,  1892,  19  E.  926 ;  29  S.  L.  E.  820, 
distinguished).  Tait  {Somervell's  Factor), 
1905  (0.  H.),  13  S.  L.  T.  441. 

16.  Disentail — Expectancies  —  Valuation 
of— Security  therefor— Bond  for  Heir's  Ex- 
pectancies —Prior  Bond  in  Favour  of  Credi- 
tors by  Heir  of  Entail  in  Possession  over 
his  Interest— Entail  Act,  1882,  sec.  18.— 
The  Lord  Ordinary  refused  to  make  it  a 
condition  of  a  disentail  being  granted,  that 
the  petitioner  arranged  with  the  creditors 
in  right  of  bond  over  his  interest  in  the 
entailed  estate  to  postpone  their  claim  to 
the  bond  to  be  granted  for  the  value  of 
the  expectancies  of  the  next  heirs.  Tait 
{Somervell's  Tr.),  1905  (O.  H.),  13  S.  L.  T. 
717. 

17.  Disentail— Expectancies  —  Valuation 
of— Security — Bond  for  Value  of  Expect- 
ancies —  Heir  of  Entail  in  Possession 
Sequestrated — Petition  at  the  Instance  of 
his  Trustee— Form  of  Bond— Entail  Act, 
1882,  sec.  18. — Held  that  it  was  not  neces- 
sary that  the  bond  should  contain  an 
obligation  by  the  trustee  binding  himself 
as  trustee  to  the  extent  of  the  estate  under 
his  charge  for  repayment  of  the  sum 
secured,  but  that  the  trustee  should  give 
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his  consent  and  concurrence  to  the  granting 
of  the  bond.  Tait  (Somervell's  Tr.),  1906 
(0.  H.),  13  S.  L.  T.  718. 

18.  Disentail— Expectancies  —  Valuation 
of— State  of  Health  of  Heir  in  Possession 
—Facts  Relating  to  Health  emerging  after 
Valuation  Ordered— Remit  to  Medical  Ex- 
pert.—After  the  actuary  to  whom  a  remit 
had  been  made  had  reported  as  to  the 
value  of  the  expectancies  of  the  next  heir, 
the  next  heir  objected  to  the  report  on  the 
ground  that  the  valuation  had  been  made 
on  the  footing  that  the  life  of  the  heir  in 
possession  was  an  average  one,  whereas,  as 
was  alleged,  he  was  suffering  from  certain 
specified  maladies  which  seriously  affected 
his  expectations  of  life.  The  Lord 
Ordinary  remitted  to  a  medical  man  to 
•examine  and  report  as  to  the  alleged 
maladies.  2'ait  (Somervell's  Factor),  1905 
(O.  H.),  13  S.  L.  T.  441. 

19.  Disentail — Instrument  of  Disentail— 
Description  of  Lands  by  Reference— En- 
tail AJnendment  Act,  1848,  sees.  2,  32— 
Entail  Amendment  Act,  1853— Conveyanc- 
ing Act,  1824,  sec.  6l.—Seld  that  an  instru- 
ment of  disentail  is  a  "conveyance  deed  or 
instrument"  in  the  sense  of  sec.  61  of  the 
Act  of  1874,  and  that  a  short  statutory 
■description  by  reference  of  the  subjects 
therein  contained  was  competent.  Duke  of 
Hamilton,  1906  (0.  H.),  14  S.  L.  T.  41. 

20.  Disentail  —  Provisions  to  Widow  — 
Divorce  of  Heir  of  Entail— Sequestration 
of  Heir  of  Entail— Entailed  Estate  consist- 
ing of  Four  Separate  Estates — Petition  by 
Trustee  to  Disentail  one  of  the  Estates — 
Apportionment  of  Widow's  Annuity.  — 
An  heir  of  entail  was  divorced,  and  subse- 
quently his  estates  were  sequestrated. 
The  entailed  estate  consisted  of  four  separ- 
ate estates,  and  an  annuity  of  £800  payable 
to  the  widow  of  the  heir  of  entail  was 
secured  over  the  whole  entailed  estate. 
The  trustee  in  the  sequestration  craved  the 
Authority  of  the  Court  to  disentail  the  A. 
-estate,  and  maintained  that  in  the  interests 
of  the  creditors  the  annuity  fell  to  be 
restricted  with  regard  to  its  incidence  on 
that  estate,  so  that  for  the  future  that 
estate  should  be  burdened  only  with  a 
■definite  aliquot  part  of  the  £800.  Held 
that  so  far  as  the  creditor  in  the  annuity 
was  concerned,  it  did  not  fall  to  be  restricted 
or  apportioned,  but  held  that  for  the  pur- 
poses of  calculating  the  compensation  to  be 
paid  to  the  next  heir,  it  fell  to  be  appor- 
tioned on  the  basis  of  the  current  rental 
of  the  year  of  disentail.  Tait  {Somervell's 
Factor),  1905  (0.  H.),  13  S.  L.  T.  441. 


21.  Disentail  —  Provisions  to  Younger 
Children— Anterior  Provisions.— An  heir- 
apparent  having,  with  the  consent  of  the 
heiress  of  entail  in  possession,  granted  a 
bond  of  annuity  and  provision  in  favour 
of  his  widow  and  younger  children,  pre- 
deceased the  heiress  in  possession.  She, 
subsequent  to  the  first  bond,  granted  a 
second  in  favour  of  her  own  younger  chil- 
dren. In  computing  the  free  rental  avail- 
able for  the  children  of  the  heiress,  held 
that  there  must  be  deducted  the  annuity 
and  interest  on  the  provisions  under  the 
first  bond.  Crawford  Leslie,  1905  (O.  H.), 
42S.  L.  E.  569;  12  S.  L.  T.  761. 

22.  Disentail — Sale  of  Disentailed  Estate 
by  Trustee  —  Concurrence  of  Heritable 
Creditor— Bond  for  Value  of  Expectancy 
of  Next  Heir  — Heritable  Creditor  with 
Power  to  Sell— Bankruptcy  Act,  1856,  sec. 
113. — In  disentail  proceedings  by  the  trus- 
tee on  the  sequestrated  estates  of  the  heir 
of  entail  in  possession,  the  expectancy  of 
the  next  heir  of  entail  was  valued  and  a 
bond  granted  for  the  amount  in  terms  of 
the  Entail  Act,  1882,  sec.  18.  Held  that 
the  next  heir  of  entail  was  in  virtue  of  the 
bond  "  a  creditor  holding  a  heritable 
security  with  a  power  to  sell "  in  terms  of 
sec.  113  of  the  Bankruptcy  Act,  and  that 
the  trustee  could  sell  the  estate  with  his 
concurrence.  Somervell's  Tr.  v.  Somervell 
and  Others,  1909,  S.  0.  1125;  46  S.  L.  E. 
761 ;  1909,  1  S.  L.  T.  555. 

23.  Disentail— Sale  of  Disentailed  Estate 
by  Trustee— Provision  to  Widow— Bond  of 
Annuity— Arrears — Right  to  Rank  as 
Secured  Creditor — Entail  Provisions  Act, 
1824. — The  creditor  in  a  recorded  bond  of 
annuity  under.the  Aberdeen  Act  is  entitled 
to  be  ranked  for  arrears  on  the  price  of  the 
disentailed  estate  when  sold  by  the  trustee 
on  the  sequestrated  estates  of  the  heir  of 
entail  in  possession  (Boyd  v.  Boyd,  13  D. 
1302,  followed).  Somervell's  Tr.  v.  Somervell 
and  Others,  1909,  S.  C.  1125;  46  S.  L.  E. 
761;  1909,1  S.  L.  T.  555. 

24.  Estate  Duty  and  Settlement  Estate 
Duty — Interest  Payable  on  Estate  Duties 
— Power  to  Charge  Entailed  Estate  with 
Interest — Finance  Act,  1894,  sec.  9  (5)  and 
(6). — Held  that  the  heir  of  entail  in  posses- 
sion of  an  entailed  estate,  while  entitled 
under  sec.  9,  subsecs.  (5)  and  (6)  of  the'Finance 
Act,  1894,  to  charge  the  entailed  estate 
with  the  estate  duty  and  settlement  estate 
duty,  was  not  entitled  to  charge  the  estate 
with  the   sums   due   as   interest   thereon. 
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Robertson,  Fetr.,  1914  (0.  H).,  1  S.  L.  T. 
492. 

25.  Heir  in  Possession— Powers— Power 
to  Charge  Entailed  Estate  with  Estate 
Duty  —  Charging  Two  Entailed  Estates 
Jointly  with  Cumulo  Amount  of  Duties 
Separately  Assessed  on  Each — Finance  Act, 
1894,  sec.  9 — Entail  Amendment  Act,  1868, 
sec.  11. — Two  entailed  estates  lay  contigu- 
ous to  each  other,  and  were  destined  to 
identical  series  of  heirs ;  but  they  had  been 
valued  separately  for  estate  duty  purposes, 
and  the  duty  was  assessed  as  upon  two 
separate  settlements.  The  Lord  Ordinary 
granted  authority  to  the  heir  of  entail  in 
possession  to  charge  the  cumulo  amount  of 
duty  paid  upon  the  fee  and  rents  of  the  two 
estates  jointly,  without  regard  to  the  pre- 
cise amount  exigible  from  each  individual 
estate,  treating  the  two  estates  as  forming 
a  single  subject.  Callander-Brodie,  1904 
(0.  H.),  12  S.  L.  T.  474. 

26.  Heir  in  Possession— Powers— Power 
to  Feu —"  One-Eighth  in  Value  of  the 
Estate" — Aggregation  of  Estates— Entail 
Amendment  Act,  1848,  sec.  24  — Entail 
Amendment  Act,  1853,  sec.  6— Entail  (Scot- 
land) Act,  1882,  sec.  4.— A  testator  directed 
his  trustees  to  entail  certain  lands  in  favour 
of  the  same  heirs.  The  trustees  executed 
separate  entails.  In  an  application  for 
power  to  feu,  more  than  one-eighth  was  pro- 
posed to  be  feued  in  some  cases,  but  on 
the  whole  less  than  an  eighth.  The  Lord 
Ordinary  granted  authority.  Duke  of  Port- 
land; aiid  Malcolm,  1909  (0.  H.),  1  S.  L.  T. 
72. 

27.  Heir  in  Possession — Powers — Power 
to  Sell,  Feu,  or  Lease— Entail  Amendment 
Act,  1848  (11  &  12  Vict.  c.  36),  sec.  4.— 
Power  granted  to  sell,  feu,  or  lease  the 
entailed  estate  "at  such  times,  in  such 
portions,  and  for  payment  of  such  prices, 
feu-duties,  or  rents  as  the  petitioner  may 
think  fit."  Cromartie,  Petr.,  1909  (0.  H.), 
2  S.  L.  T.  19. 


28.  Heir  in  Possession— Powers— Sale  of 
Growing  Timber- Right  of  Succeeding  Heir 
to  Prevent  Cutting  of  Timber— Sale— Pass- 
ing of  Property— Sale  of  Goods  Act,  1893 
(56  &  57  Vict.  c.  71),  sees.  17,  18,  and  62.— 
The  heir  in  possession  of  an  entailed  estate 
entered  into  a  contract  for  the  sale  of  a 
quantity  of  growing  timber  on  the  estate, 
under  the  condition  that  the  purchasers 
should  themselves  cut  down  and  remove 
the  timber.    The  contract  further  provided 


that  half  the  price  was  to  be  paid  within 
six  days  of  the  acceptance  of  the  contract 
and  the  balance  when  half  the  timber  was 
cut,  and  that  the  timber  should  be  at  the 
purchasers'  risk  from  the  date  of  accept- 
ance. The  heir  died  before  the  whole  of 
the  timber  was  cut.  In  an  action  by  the 
succeeding  heir  to  interdict  the  purchasers 
from  proceeding  with  the  cutting  of  the 
timber,  in  which  the  defenders  contended 
that  under  the  Sale  of  (5roods  Acts  the  pro- 
perty in  the  timber  had  passed  to  them  as 
at  the  date  of  the  contract,  held  (1)  that 
the  provisions  of  the  Sale  of  (3-oods  Act, 
1893,  as  to  the  passing  of  property  did 
not  apply,  and  (2)  that  the  growing  timber 
being  pars  soli  passed  to  the  succeeding  heir 
unafiected  by  the  personal  contract  of  the 
previous  heir ;  and  interdict  granted.  Mori- 
son  V.  A.  &  D.  F.  Lockhart,  1912,  S.  C. 
1017;  49  S.  L.  E.  865;  1912,  2  S.  L.  T. 
189. 


29.  Improvement  Expenditure— Improve- 
ments Executed  by  Tenant  under  Agree- 
ment—Obligation of  Repayment— Devolu- 
tion—Entail  Amendment  (Scotland)  Act, 
1878  (41  &  42  Vict.  c.  28),  sees.  1  and  2.— 
An  heir  of  entail  in  possession  entered  into 
an  agreement  with  a  tenant  under  a  lease 
whereby  the  latter  undertook  to  execute 
certain  improvements  and  the  former  came 
under  obligation  to  repay  the  tenant  a  pro- 
portion of  the  cost  thereof.  Held  by  Lord 
Cullen  (Ordinary)  that  after  the  death  of 
the  heir  of  entail  in  possession  the  repre- 
sentatives of  the  tenant  could,  under  the 
Act  of  1878,  enforce  the  obligation  of  re- 
payment under  the  agreement  to  the  extent 
permitted  by  the  Act  against  the  succeed- 
ing heir  of  entail.  Shepherd's  Exrs.  v.  Mac- 
kenzie, 1911  (0.  H.),  1  S.  L.  T.  23.  On  a 
reclaiming  note  the  Court  adhered,  with 
variation  as  to  the  amount  recoverable 
{Earl  of  Kinnoul  v.  Haldane,  1911,  S.  C> 
1279,  followed).  1913,  S.  C.  144 ;  50  S.  L.  R. 
105;  1912,  2S.  L.  T.  406. 


30.  Improvement  Expenditure— Petition 
to  Charge  —  Curator  bonis —"  Benefit  of 
Ward  "—Entail  (Scotland)  Act,  1882  (45  & 
46  Vict.  c.  62),  sec.  11.  —  Lord  Hunter 
(Ordinary)  granted  a  petition  by  a  curator  ' 
bonis  for  authority  to  charge  improvement 
expenditure  on  the  entailed  estate  of  his 
ward,  on  being  satisfied  that  the  charge 
would  be  for  the  benefit  of  the  ward  (Mao- 
queen  V.  Tod,  1899,  1  F.  1063,  distinguished). 
Suttie's  Curator  Bonis,  191 3  (0.  H.),  1  S.  L.  T. 
384. 
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31.  Improvement  Expenditure— Petition 
to  Charge  —  Improvements  Executed  by 
Tenant  under  Agreement— Bequest  of  Cost 
to  Tenant— Petition  by  Tenant— Compe- 
tency—Entail  Amendment  (Scotland)  Act, 
1875  (38  &  39  Vict.  c.  61),  sec.  11.— An 
heir  of  entail  in  possession  entered  into  an 
agreement  with  the  tenant  of  the  entailed 
estate  under  a  lease  whereby  the  latter 
undertook  to  execute  certain  improvements 
and  the  former  came  under  obligation  to 
repay  the  tenant  a  proportion  of  the  cost 
thereof.  In  addition  to  the  obligation  for 
repayment  the  agreement  contained  a  be- 
quest by  the  heir  of  entail  in  possession 
of  the  amount  to  be  repaid  by  him  to  the 
tenant  and  his  executors.  Upon  the  death 
of  the  heir  of  entail  in  possession  the  execu- 
tors of  the  tenant  presented  a  petition 
under  sec.  11  of  the  Entail  Amendment 
(Scotland)  Act,  1875,  for  authority  to 
charge  the  entailed  estate  with  the  amount 
of  the  cost  of  the  improvements  agreed 
to  be  repaid  to  the  tenant.  The  Lord 
Ordinary  (Cullen)  dismissed  the  petition  as 
incompetent.  Shepherd's  Exrs.,  Peirs.,  1910 
(0.  H.),  1  S.  L.  T.  299.  On  a  reclaiming 
note  the  Court  adhered.  1913,  S.  C.  144; 
50  S.  L.  R.  105;  1912,  2  S.  L.  T.  406. 

32.  Lease— Salmon-Fishing— ' '  Fair  Rent " 
—Consideration  other  than  Kent— Warran- 
dice—Entail  Powers  (Rosehery)  Act,  1836, 
sec.  1. — L.  and  A.,  two  heirs  of  entail  in 
possession,  entered  into  an  agreement  with 
regard  to  their  respective  salmon-fishings 
whereby  L.  granted  a  lease  to  A.  in  con- 
sideration of  an  annual  sum  and  a  counter- 
lease  granted  by  A.  to  L.  Held  in  a  special 
case  (1)  that  the  lease  was  not  binding 
upon  succeeding  heirs  of  entail,  the  con- 
sideration not  being  "  fair  rent "  within  the 
meaning  of  sec.  1  of  the  Eosebery  Act; 
and  (2)  that  it  was  not  binding  upon  the 
granters'  personal  representatives,  as  no 
warrandice,  or  only  warrandice  from  fact 
and  deed,  could  be  implied.  Lord  Abinger's 
Trs.  V.  Cameron,  1909,  S.  C.  1245;  46 
S.  L.  R.  887;  1909,  2  S.  L.  T.  104. 

33.  Provision  to  Widow— Annuity— Free 
Yearly  Rental  —  Deductions  —  Aberdeen 
Act  (5  Geo.  IV.  c.  87),  sec.  1.— An  heir  of 
entail  presented  a  petition  for  authority  (1) 
to  charge  the  entailed  estate  with  younger 
children's  provisions,  and  (2)  to  restrict  an 
annuity  due  to  his  mother  out  of  the  rents 
in  virtue  of  a  marriage-contract  between 
her  and  his  father,  his  predecessor  in  the 
entailed  estate.  The  petitioner's  father 
died  in  1907,  but  in  1906  he  had  created 


an  improvement  rent  charge,  constituted 
by  bond  of  annual  rent,  amounting  to 
£48,  14s.  9d.  per  annum.  The  first  pay- 
ment was  only  due  at  Martinmas  1908, 
more  than  a  year  after  the  death  of  the 
petitioner's  father.  In  estimating  the 
amount  of  free  rental  of  the  entailed 
estate  for  fixing  the  widow's  annuity,  held 
that  interest  on  children's  provisions,  there 
being  no  dispute  as  to  the  right  of  the  heir 
of  entail  to  charge  the  whole  of  this  upon 
the  estate,  was  a  proper  deduction  ;  (2) 
that  the  rent  charge  lawfully  imposed  by 
the  petitioner's  father,  but  not  operative 
till  more  than  a  year  after  his  death,  was 
not  a  proper  deduction.  Campbell  v.  Camp- 
hell,  1908  (0.  H.),  16  S.  L.  T,  67. 

34.  Provision  to  Widow  —  Petition  to 
Restrict  Annuity  —  Competency.  —  Held 
that  a  petition  by  an  heir  of  entail  to 
restrict  his  mother's  annuity  is  competent. 
Campbell  v.  Campbell,  1908  (0.  H.),  16 
S.  L.  T.  67. 

35.  Provisions  to  Widow  and  Children- 
Bond  of  Provision  Granted  by  Heir  of 
Entail  after  Seauestration  —  Consent  of 
Trustee — Validity — Bankruptcy  Act,  1856, 
sees.  4  and  111. —  A  bond  making  pro- 
visions for  widow  and  children  under  the 
Aberdeen  Act  by  an  heir  of  entail  in 
possession  whose  estates  have  been  seques- 
trated, is  a  deed  "  in  relation  to  the  estate  " 
within  the  meaning  of  sec.  1 1 1  of  the  Bank- 
ruptcy Act,  and  is  invalid  without  the 
consent  of  the  trustee.  Somervell's  Tr.  v. 
Somervell  and  Others,  1909,  S.  C.  1125;  46 
S.  L.  E.  761 ;  1909,  1  S.  L.  T.  555. 

36.  Provisions  to  Widow  and  Children — 
"Free  Yearly  Bent" — Mansion-house  no 
Longer  Used  as  Such  —  Aberdeen  Act, 
1824  (5  Geo.  IV.  c.  87),  sees.  1  and  4.— In 
a  petition  by  an  heir  of  entail  in  possession 
of  an  entailed  estate  to  have  the  amount  of 
the  annuity  and  provisions  granted  by  his 
predecessor  in  favour  of  his  wife  and 
daughters  fixed,  and  to  have  the  daughters' 
provisions  charged  on  the  entailed  estate, 
Iield  {per  Ld.  Kinnear)  that  in  the  free 
rental  of  the  estate  there  had  been  rightly 
included  the  rent  of  the  old  mansion-house, 
although  it  no  longer  had  the  characteristics 
of  a  mansion-house.  Logan,  1911  (0.  H.), 
49  S.  L.  E.  26;  1911,  2  S.  L.  T.  322. 

37.  Provision  to  Younger  Children  — 
Aberdeen  Act,  sees.  1  and  4— Free  Rental 
—Deductions  —  Charges  for  Improvement 
Expenditure  —  Widow's   Annuity.  —  Held 
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that  in  fixing  the  provision  for  younger 
children  there  fell  to  be  deducted  from  the 
rent  (a)  interest  on  improvement  expendi- 
ture which  the  trustees  of  the  last  heir 
were  petitioning  the  Court  to  have  charged  ; 
(b)  the  full  amount  of  the  jointure  of  the 
widow  of  a  former  heir  who  died  a  few 
months  after  the  last  heir.  Shaw-Mackenzie 
V.  Shaw-Mackenzie,  1905  (0.  H.),  13  S.  L.  T. 
362. 

38.  Provisions  to  Younger  Children  — 
Authority  to  Charge  by  Bond  and  Disposi- 
tion in  Security— Bight  of  Petitioner  to 
Charge — Failure  of  Preceding  Heir  to  Re- 
duce Debt  in  Accordance  with  Special 
Provision  in  Deed  of  Entail  —  Entail 
Amendment  Act,  1848,  sec.  21. — The  peti- 
tioner's grandfather  made  certain  provisions 
amounting  to  £12,000  for  younger  children. 
In  the  deed  of  entail  it  was  provided  that 
during  the  minority  of  any  heir  of  entail  in 
possession,  such  heir  should  be  bound  to 
apply  one  half  of  the  free  rents  of  the 
estate  towards  extinguishing  any  debt  or 
younger  children's  provisions  which  might 
be  owing  or  affecting  the  estate  during  the 
minority.  The  petitioner's  father  suc- 
ceeded to  the  estate  when  fifteen  years 
of  age,  and  the  foregoing  obligation  was 
thus  binding  on  him  for  six  years,  and  to 
the  extent  of  £2074  was  not  fulfilled  by 
him.  The  curator  ad  litem  for  the  next 
heirs  contended  that  the  petitioner  was 
only  entitled  to  charge  the  outstanding 
amount  of  younger  children's  provision 
granted  by  his  grandfather  under  deduc- 
tion of  said  sum  of  £2074.  Held  that  the 
petitioner  was  entitled  to  charge  the  full 
amount  outstanding  without  any  such 
deduction.  Thomson  v.  Oamphell,  1906 
(0.  H.),  14  S.  L.  T.  101. 

39.  Provisions  to  Younger  Children  — 
"Free  Rent"  —  Deductions  —  Interest  on 
Debt — Interest  on  Estate  Duty — Finance 
Act,  1894  (57  &  58  Vict.  c.  138),  sees.  6  (8) 
and  9  (1). — By  a  deed  of  entail  power  was 
conferred  upon  the  successive  heirs  in 
possession  to  make  provisions  for  younger 
children,  not  exceeding  a  certain  number 
of  years'  free  rent  of  the  estate,  "  the  rent 
to  be  computed  and  taken  as  at  the  date 
of  the  deed  granting  the  provisions,  after 
deduction  of  all  annual  public  and  parochial 
burdens  affecting  the  same  at  the  time,"  no 
mention  being  made  of  interest  on  debts 
affecting  the  estate  as  a  deduction.  An 
heir  of  entail  on  succeeding  to  the  estate 
executed  a  deed  of  provision  in  favour  of 
younger  children  before  the  date  arrived 
when,  under  the  Finance  Act,  1894,  the 


estate  duties  became  exigible.  Held  that 
in  estimating  the  "  free  rent "  for  the  pur- 
poses of  the  provisions  to  younger  children 
there  fell  to  be  deducted  (1)  interest  on 
debts,  and  (2)  interest  on  estate  duty. 
Mackintosh  v.  Mackintosh,  1913,  S.  C.  31; 
50  S.  L.  R.  22 ;  1912,  2  S.  L.  T.  301. 

40.  Provisions  to  Younger  Children  — 
Rents  Liable  only  for  Limited  Period.— 
Terms  of  a  deed  of  entail  upon  which  the 
Lord  Ordinary  refused  to  grant  a  petition 
to  charge  upon  the  fee  of  the  estate  pro- 
visions made  by  the  heir's  father,  the 
preceding  heir  of  entail  for  his  younger 
children.     Miln  and  Otliers,  1907  (0.  H.), 

14  S.  L.  T.  733. 

41.  Sale— Sale  of  Estate  for  Payment  of 
Debt— Improvement  Expenditure— Extent 
to  which  Improvement  Expenditure  may 
be  Charged  so  as  to  Affect  the  Fee— Charge 
by  Way  of  Bond  of  Annual  Rent — Entail 
Amendment  (Scotland)  Acts,  1868  (31  &  32 
Vict.  c.  84),  sec.  9,  and  1875  (38  &  39  Vict, 
c.  61),  sec.  8. — In  a  petition  under  sec.  9  of 
the  Entail  Act,  1868,  by  an  heir  of  entail 
in  possession  for  approval  of  a  sale  of  the 
entailed  estate  for  payment  of  debt,  the 
petitioner  sought  to  include  in  the  list 
of  debts  a  sum  which  he  had  expended 
on  improvements.  He  had  been  author- 
ised, in  an  application  under  sec.  8  of  the 
Entail  Act,  1875,  to  charge  the  entailed 
estate  with  the  whole  amount  of  the  im- 
provement expenditure  by  way  of  bond  of 
annual  rent,  or  alternatively  with  three- 
fourths  of  that  amount  by  way  of  bond 
and  disposition  in  security.  HeM  {rev.  Ld. 
CuUen)  that  a  bond  of  annual  rent  was  not 
a  charge  "affecting  the  fee  of  the  estate" 
within  the  meaning  of  sec.  9  of  the  Act  of 
1868,  and,  accordingly,  that  the  petitioner 
was  only  entitled  to  payment  out  of  the 
purchase  price  of  three  -  fourths  of  the 
improvement  debt   (Leith  v.  Leith,  1888, 

15  R.  944,  applied).  Earl  of  Kinnml  v. 
Haldane,  1911,  S.  C.  1279;  48  S.  L.  E. 
969;  1911,  2  S.  L.  T.  227. 


EQUITABLE  COMPENSATION 

See  voce  Election. 

ERROR 

See  Feaud  and  Misrepresentation. 

Essential  Error,  Workmen  under,  in 
Granting  Discharge,  see  Work- 
men's Compensation,  voce  Memo- 
randum (Registration). 
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1.  Clerical  Error— Proof  Prout  de  jure 
of  Parties'  Intentions  Refused. — An  hotel 
manager  sued  the  hotel  proprietor  for  an 
accounting  and  for  payment  in  terms  of  an 
agreement  under  which  he  was  entitled  to 
one-fifth  part  of  the  profits  of  the  business. 
The    defenders    alleged    that    the   words 
"one-fifth  part"  had  been  inserted  by  a 
clerical  error  in  the  agreement  instead  of 
the  words  "five  per  cent.,"  and  asked  for 
a  proof  prout  de  jure  of  their  averments. 
The  Lord  Ordinary  refused  to  allow  proof, 
and  appointed  the  defender  to  lodge  an 
account.     The    Court    recalled    the    inter- 
locutor of  the  Lord  Ordinary  and  allowed 
proof     before     answer.      Krupp    v.    John 
Menzies,  Ltd.,  1906  (O.  H.),  14  S.  L.  T.  12 ; 
1907,   S.   C.  903 ;    44  S.   L.   E,   657 ;    15 
S.  L.  T.  36.     Cf.  mce  Contract,  No.  23. 

2.  Condictio  indeMti— Clerical  Error- 
Auctioneer — Assignee. — An  auctioneer  was 
instructed  by  a  seller  to  pay  the  balance  of 
the  proceeds  of  a  sale  to  a  third  party. 
Owing  to  a  clerical  error  the  balance  paid 
to  the  third  party  was  £100  more  than  the 
true  balance.  Held  that  the  auctioneer 
was  entitled  to  recover  the  £100  from  the 
third  party.  Wallet  v.  Ramsay,  1904 
(0.  H.),  12' S.  L.  T.  111. 

3.  Condictio  indebiti— Error  in  Fact- 
Defence  that  Money  Paid  in  Knowledge 
that  not  Legally  Due.— The  executors  of 
an  insolvent  debtor  paid  A.,  a  creditor,  the 
balance  of  her  debt  remaining  after  pay- 
ment of  a  composition,  in  error  of  the  fact 
that  A.  had  already  been  paid  her  debt  in 
full.  In  an  action  by  the  executors  to 
recover  from  A.  the  amount  paid  her  in 
error,  the  defender  contended  that  the 
pursuers,  having  paid  the  sum  in  the  know- 
ledge that  it  was  not  legally  due,  were 
barred  from  recovering  it.  The  Lord 
Ordinary  (Ormidale)  repelled  the  defence 
and  allowed  a  proof.  Moore's  Exrs.  v. 
M'Dermid,  1913  (0.  H.),  1  S.  L.  T.  278. 
The  Court  adhered.     1913,  1  S.  L.  T.  298. 

4.  Contract— Consensus  in  idem— Inter- 
pretation of  Terms  — Ambiguity— Unin- 
telligibUity. — A.  desiring  to  purchase  the 
house  which  she  occupied  contracted  with 
an  investment  company  so  that  she  became 
bound  to  pay  monthly  subscriptions  for  a 
number  of  years.  She  then  sought  to 
reduce  the  contract  on  the  ground  that 
there  was  no  consensus  in  idem  in  respect 
(1)  that  the  parties  were  at  variance  as 
regards  the  meaning  of  certain  of  its  terms, 
and  (2)  that  it  was  unintelligible.     Held 


(1)  that  the  contract  was  binding  according 
to  the  construction  of  its  terms,  as  these 
might  be  ascertained  by  the  Court ;   and 

(2)  that  A.  having  made  a  written  contract 
could  not  escape  from  its  obligation  by  the 
mere  allegation  of  failure  to  understand  its 
terms  to  which  she  had  assented.  Laing 
v.  Provincial  Homes  Investment  Coy.,  1909, 
S.  C.  812  ;  46  S.  L.  E.  616  ;  1909, 1  S.  L.  T. 
480. 

5.  Contract— Discharge  of  Claim— Error 
as  to  Corpus  of  Document— Question — 
Whether  Induced. — A  workman  entitled  to 
compensation  signed  a  discharge  in  the 
belief  that  it  was  a  receipt  for  compensation 
past  due.  At  the  time  the  workman  was 
totally  incapacitated.  The  Sheriff  awarded 
compensation,  being  of  opinion  that  the 
workman  was  not  barred  by  the  discharge. 
Held  on  a  stated  case  for  the  employers 
that  there  was  no  such  clear  error  of  law 
as  to  entitle  the  Court  to  interfere  with  the 
Sheriff's  judgment.  Observations  per  Lord 
President  on  essential  error  not  induced 
by  representations  of  other  parties.  Ellis 
V.  Lochgelly  Iron  and  Coal  Coy.,  1909,  S.  C. 
1278;  46  S.  L.  E.  960;  1909,  2  S.  L.  T. 
224. 

6.  Contract  —  Misrepresentation  —  Be- 
scission. — A  misrepresentation  as  to  a 
future  action  held  to  be  irrelevant  as  a 
ground  of  rescission  of  a  contract.  The 
Advertising  Concessions  {Parent)  Coy.  Ltd.  v. 
Paierson,  Sons  &  Coy.,  1908  (0.  H.),  16 
S.  L.  T.  654. 

7.  Essential- Error  as  to  Deed  Executed— 
Contract— Written — Alterations  on  Draft 
—Error  Induced  by  Third  Party. — A  draft 
of  a  contract  between  the  pursuer  and 
defender  was  altered  by  the  pursuer  at 
adjustment,  and  the  agreement  was  ex- 
tended as  altered.  The  defender  knew 
alterations  had  been  made,  but  did  not 
examine  the  extended  agreement  to  see 
what  they  were.  He  asked  a  third  party, 
who  was  interested  in  the  contract,  but 
did  not  represent  the  pursuer,  if  the  altera- 
tions were  material,  and  on  being  told  no, 
signed  the  deed.  Held  that  the  defender, 
who  averred  that  the  alteration  was 
material,  was  not  entitled  to  repudiate  the 
contract  either  as  (1)  not  his  deed,  or  (2) 
induced  by  misrepresentation.  Selkirk  v. 
Ferguson,  1908,  S.  C.  26;  45  S.  L.  E.  19; 
15  S.  L.  T.  435. 

8.  Essential  —  Induced  —  Misrepresenta- 
tion— Contract — Lease — Advertisement.  — 
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A  tenant  averred  that  he  had  entered  into 
a  lease  while  under  essential  error  induced 
by  the  terms  of  an  advertisement  which 
misdeseribed  the  subjects  let.  Action  dis- 
missed as  irrelevant.  Hamilton  v.  Duke  of 
Montrose,  1906,  8  F.  1026  ;  43  S.  L.  R,  764  ; 
14  S.  L.  T.  209. 

9.  Essential  —  Induced  —  Misrepresenta- 
tion— Contract— Sale  of  Antiques. — The 
Court  set  aside  a  sale  of  articles  got  up 
to  resemble  antiques,  and  sold  by  their 
manufacturer  to  a  dealer  in  antiques  at 
about  antique  prices.  Patterson  v.  Lands- 
berg  &  Son,  1905,  7  F.  675 ;  42  S.  L.  R. 
542;  13  S.  L.  T.  62. 

10.  Essential — Induced — Misrepresenta- 
tion —  Contract  —  Sale  —  Collateral  Misre- 
presentation— Fraud. — The  purchaser  of  a 
licensed  hotel  raised  an  action  for  reduction 
of  the  contract  of  sale  on  the  ground  of 
essential  error  induced  by  misrepresenta- 
tion. He  had  asked  the  seller  if  there  had 
been  complaints  in  the  district  about 
Sunday  drinking.  The  seller  had  answered 
no.  That  was  not  true.  The  buyer  said 
he  considered  the  matter  important.  That 
was  why  he  asked  the  question.  The 
Court  allowed  issues.  Hart  v.  Fraser,  1 907, 
S.  C.  50 ;  44  S.  L.  R.  31 ;  14  S.  L.  T.  381. 

11.  Essential — Induced — Misrepresenta- 
tion—Discharge— Master  and  Servant. — A 
workman  who  had  been  injured  in  course 
of  his  employment  was  receiving  compen- 
sation from  an  insurance  company,  The 
agent  of  the  company  saw  the  man  when 
he  was  in  bad  health  and  told  him  that  the 
doctor  had  made  a  favourable  report.  This 
was  not  a  fair  reading  of  the  report.  The 
workman  having  taken  the  agent's  word 
for  it,  and  grated  a  discharge  favourable  to 
the  company,  held  that  the  discharge  must 
be  reduced.  Grossan  v.  Caledon  Shipbuild- 
ing Coy.  Ltd.,  1906  (H.  L.),  43  S.  L.  R. 
852;  14  S.  L.  T.  33.  Cf.  Gilmmr,  Morton 
<&  Coy.  Ltd.  V.  Bollard,  1906  (0.  H.),  14 
S.  L.  T.  583. 

12.  Essential — Sale — Error  as  to  Person — 
Fraud. — A.,  a  dairyman,  who  had  on  former 
occasions  sold  cows  to  a  person  he  knew  to 
be  of  credit,  was  approached  at  a  market 
where  he  had  withdrawn  two  cows  from 
the  sale-ring  by  B.,  who  was  unknown  to 
him,  but  who  led  him  to  believe  he  was 
the  son  of  and  acting  for  the  purchaser  of 
former  occasions.  A.  arranged  the  price 
and  delivered  the  two  cows  to  B.  on  credit. 
B.  then  sold  to  C.  for  value.  In  an  action 
by  A.  against  C.  to  recover  the  cows  or 


their  value,  held  that  A.  could  recover  from 
C,  inasmuch  as  there  had  been  no  contract 
of  sale  between  A.  and  B.,  and  B.  was 
unable  to  give  a  title.  Morrisson  v.  Robert- 
son, 1908,  S.  C.  332;  45  S.  L.  R.  264;  15 
S.  L.  T.  697. 

ESTATE  DUTY 

See  Revenue. 

See  also  (1)  Apportionment,  voce  Heir 
AND  Executor. 
(2)  Statute,  voce  Construction. 

EVIDENCE 

See  Justiciary. 

Admissibility,  1-46,  99,  100. 

Adultery,  1. 

Affiliation,  see  voce  Parent  and  Child. 

Anonymous  Letters,  86. 

Best  Evidence,  47,  48,  83,  96;  and  see 

voce  Parole,  infra. 
Business  Books,  76,  76,  83,  84. 
Character,  1. 

Commission  to  Examine,  49-61. 
Commissioner,  51,  76,  77. 

Expenses  of,  see  voce  Expenses. 
Confession,  8. 
Confidentiality,  62-75. 
Contract,  2-7,  21-23,  26;   see  also  voce 

Contract. 
Conviction,  Previous,  11. 
Credibility,  97. 
Crime,  8-16,  28,  42,  46,  49,  69,  88,  101 ; 

and  see  voce  Justiciary, 
Cross-Examination,  15,  98,  101. 
Debt,  17-19,  36,  37,  39. 
Diligence,  62-86 ;  and  see  also  Process, 

voce  Diligence. 
Divorce,  30,  31,  50,  52,  53 ;  and  see  also 

voce  Husband  and  Wife. 
Domicile,  20. 
Extrinsic;  Evidence,   4,   5,    21-26,  41; 

see  also  Parole,  infra. 
Family  Pedigree,  78. 
Fishing  Diligence,  86. 
Foreign  Tribunal,  54,  55. 

Witness,  59,  60. 
Fraud,  10,  27. 
Hearsay,  28,  29. 
Husband  and  Wife,  30,  31,  50,  52,  53; 

see  also  voce  Husband  and  Wife. 
Insanity,  14,  32,  51,  100. 
Interrogatories,  56,  60. 
Land,  Contract  Relating  to,  see  Con- 
tract, supra. 
Letter  Books,  83, 
Loan,  see  voce  Loan. 
Lunatic,  14,  32,  51,  100, 
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Malice,  9,  85. 
Map,  4,  5,  41. 
Marriage  ;  see  Husband  and  Wife,  wee 

Marriage. 
Master  and  Servant,  63-66. 
Negligence,  Evidence  to  Infer,  see  voce 

Negligence. 
Non-Probative  Writ,  90. 
Notes  op  Evidence,  82,  96. 
Onus,  87-91. 
Parole,  2,  6,  21-23,  34-40,  47. 

Admissibility  under  sec.  100  of 
Bills  of  Exchange  Act,  1882, 
see  voce  Bills  of  Exchange. 

Proof  of  Trust  by,  see  Trust,  voce 
Proof. 
Particeps  criminis,  15,  101. 
Payment,  Evidence  of,  see  voce  Payment. 
Photograph,  30. 
Plan,  41. 

Precognition,  8,  92-94. 
Public  and  Official  Documents,  95. 
Public  Interest,  67-74. 
Eeceipt  for  Money,  18,  40. 
Eecovery  of  Writings,  see  Diligence, 

supra. 
Reports,  etc.,  see  voce  Diligence,  supra. 
Secondary  Evidence,  48,  83,  96 ;  and  see 

(1)  Best  Evidence;  (2)  Parole,  supra. 
Slander,  68,  69,  79,  81,  85,  86. 
Threats,  9. 
Witness,  13-16,  20,  30,  31,  43-46,  97-101 ; 

and  see  voce  Commission  to  Examine, 

supra. 
Written  Instrument,  2-7,  22,  24-26,  42. 
Writ  or  Oath,  or  At  Large,  102,  103; 

see  also  voce  (1)  Loan  ;  (2)  Payment. 

1.  Admissibility  —  Character  —  Conduct 
on  Other  Occasions  of  Persons  Charged — 
Third  Parties  —  Adultery. — The  fact  in- 
volved being  adultery,  held  not  competent 
to  aver  against  the  person  charged  save  in 
matrimonial  causes,  similar  acts  of,  or  a 
course  of  indecent  behaviour  with  third 
parties.  H.  v.  P.,  1905,  8  F.  232;  43 
S.  L.  R.  258;  13  S.  L.  T.  615. 

2.  Admissibility  —  Contract  — Document 
Explicit  and  Unambiguous  —  Proof  of 
Alleged  Clerical  Error  and  of  Parties'  In- 
tentions Refused. — An  hotel  manager  sued 
the  hotel  proprietor  for  an  accounting  and 
for  payment  in  terms  of  an  agreement  under 
which  he  was  entitled  to  one-fifth  part  of 
the  profits  of  the  business.  The  defenders 
alleged  that  the  words  "one-fifth  part" 
were  inserted  in  the  agreement  by  a  clerical 
error  instead  of  the  words  "  five  per  cent.," 
and  asked  for  a  proof  prout  dejure  of  their 
averments.     The  Lord  Ordinary  refused  to 


allow  a  proof,  and  appointed  the  defenders 
to  lodge  an  account.  He  suggested  that 
a  reduction  might  be  competent.  The 
Court  recalled  the  Lord  Ordinary's  inter- 
locutor and  allowed  proof  before  answer. 
Krupp  V.  John  Menzies,  Ltd.,  1907,  S.  C. 
903  ;  44  S.  L.  E.  657  ;  15  S.  L.  T.  36. 

3.  Admissibility  —  Contract  —  Land  — 
Constructive  Conversion.— hammerman,  v. 
Bannerman's  Trs.,  1906  (0.  H.),  13  S.  L.  T. 
754. 

4.  Admissibility  —  Contract  —  Land  — 
Identification  of  Lands — Map — Ambiguity. 
— A  title  described  subjects  as  "4'037 
acres"  required  for  purposes  of  a  canal. 
Held  competent  to  prove  by  a  contem- 
poraneous map  that  ground  in  dispute  did 
not  form  part  of  the  4'037  acres.  Brown 
V.  North  British  Ely.  Coy.,  1906,  8  F.  534; 
43  S.  L.  R.  327  ;  13  S.  L.  T.  797. 

5.  Admissibility  —  Contract  —  Land  — 
Identification  of  Lands— Ordnance  Survey 
Map. — Held  by  Lord  Skerrington  (Ordinary) 
that  an  Ordnance  Survey  plan,  read  in  con- 
nection with  the  relative  Book  of  Reference, 
was  competent  evidence  as  to  the  extent 
and  occupation  of  lands  at  the  date  of  the 
Ordnance  Survey.  Anderson  v.  Dickie,  1913 
(0.  H.),  2  S.  L.  T.  198. 

6.  Admissibility  —  Contract  —  Variation 
of  —  Admission  that  Written  Contract 
does  not  Express  the  Intention  of  Parties 
— Parole. — When  a  party  founding  on  a 
written  contract  admits  or  pleads  that  the 
writing  founded  on  did  not  correctly 
express  the  real  intentions  of  the  parties, 
it  is  competent  to  ascertain  these  intentions 
by  parole  evidence.  Campbell  v.  Inverclyde's 
Trs.,  1904  (0.  H.),  12  S.  L.  T.  438;  Miller 
v.  Miller,  1905  (0.  H.),  12  S.  L.  T.  743. 

7.  Admissibility— Contradiction  of  Wit- 
ness —  Contract  —  Misrepresentation. — In 
an  action  of  damages  for  breach  of  contract 
the  defenders  pleaded  essential  error  in- 
duced by  the  misrepresentations  of  the 
pursuer's  agent.  Held  (1)  that  it  was 
competent  to  ask  a  witness  if  he  had 
made  such  representations;  (2)  that  it 
was  incompetent  to  lead  evidence  to  con- 
tradict the  answer  given.  The  Advertising 
Concessions  {Parent)  Coy.  Ltd.  v.  Paterson, 
Sons  &  Coy.,  1908  (0.  H.),  16  S.  L.  T.  654. 

8.  Admissibility— Crime— Confession— 
Precognition. — A  person  who  had  been  pr^ 
cognosced  as  a  witness  in  a  criminal  trial 
was  subsequently  himself  charged  with  the 
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crime.  Held  incompetent  to  prove  what 
he  had  said  on  precognition.  Cook  v. 
M'Neill,  1906  (J.),  8  F.  57;  43  S.  L.  E. 
397 ;  13  S.  L.  T.  838  ;  5  Adam,  47. 

9.  Admissibility  —  Crime  —  Malice  — 
Threats. — Held  in  the  course  of  a  trial  for 
murder  that  evidence  could  be  competently 
adduced  of  threats  and  acts  of  violence 
towards  the  deceased  by  the  accused  of 
date  more  than  fourteen  days  before  the 
crime  charged.  Observation  by  Lord 
Salvesen  as  to  weight  to  be  given  to  such 
evidence.  H.  M.  Advocate  v.  Kennedy, 
1907  (J.),  44  S.  L.  R.  651 ;  15  S.  L.  T.  17  ; 
5  Adam,  347. 

10.  Admissibility  —  Crime  —  Obtaining 
Money  Fraudulently  by  False  Statements 
— Proof  of  Similar  Statements  made  to 
Others  about  the  Same  Time. — In  a  charge 
of  fraudulently  obtaining  money  from  a 
person  by  means  of  false  representations, 
held  competent  to  prove  similar  representa- 
tions made  by  the  accused  to  other  persons 
on  same  day.  Gallagher  v.  Baton,  1909 
(J.),  S.  C.  50;  46  S.  L.  E.  654;  1909, 
1  S.  L.  T.  399 ;  6  Adam,  62.  Cf.  No.  27, 
infra. 

11.  Admissibility — Crime — Previous  Con- 
viction.— In  a  trial  where  the  accused  was 
charged  with  a  contravention  of  the  Poor 
Law  (Scotland)  Act,  1845,  sec.  80,  by 
deserting,  neglecting,  and  failing  to  main- 
tain his  children,  evidence  was  adduced, 
though  objected  to,  of  a  conviction  under 
the  Prevention  of  Cruelty  to  Children  Act, 
1904,  sec.  1.  The  accused  having  been 
convicted,  held  in  a  suspension  that  incom- 
petent evidence  which  might  have  affected 
the  judgment  and  must  be  so  treated  had 
been  admitted  and  conviction  quashed. 
M'Lean  v.  Skinner,  1907  (J.),  S.  C.  96;  44 
S.  L.  E.  735 ;  15  S.  L.  T.  123 ;  5  Adam,  376. 

12.  Admissibility — Crime— Statements  of 
Panel  —  Voluntary  Statement  to  Police 
Officer. — A  statement  voluntarily  made  to 
a  police  officer  by  an  accused,  who  has  not 
been  cautioned  that  what  he  says  may  be 
used  against  him,  is  not  open  to  the  same 
objections  as  regards  admissibility  as  is  a 
statement  made  by  him  in  answer  to 
questions  put  by  the  officer.  Hodgson  v. 
Macpherson,  1913  (J.),  S.  C.  68 ;  50  S.  L.  E. 
752 ;  1913,  2  S.  L.  T.  8 ;  7  Adam,  118. 

13.  Admissibility  —  Crime  —  Witness — 
Examination  of  Additional  Witness  after 
Case  Closed. — It  is  incompetent  for  the 
prosecutor  in  a  criminal  trial  to  adduce  a 


witness  after  the  case  for  the  prosecution 
has  been  closed.  Docherty  and  Graham  v. 
M'Lennan,  1912  (J.).  S.  C.  102 ;  49  S.  L.  E. 
997;  1912,  2  S.  L.  t.  196;  6  Adam,  700. 

14.  Admissibility  —  Crime  —  Witness  — 
Insanity — Panel's  Ancestor.— iTeM  incom- 
petent to  ask  a  witness  if  the  panel's 
ancestor  had  been  confined  in  a  lunatic 
asylum.  H.  M.  Advocate  v.  Edmonstone, 
1909  (J.),  2  S.  L.  T.  223. 

15.  Admissibility  —  Crime  —  Witness— 
Particeps  criminis  —  Convict  —  First 
Offender. — The  evidence  of  a  person  who 
has  pled  guilty  to  a  charge,  and  been  given 
the  benefit  of  the  First  Offenders  Act,  is 
admissible  against  other  persons  charged 
with  being  implicated  in  the  same  offence. 
Todd  V.  Priestly,  1905  (J.),  7  F.  94;  42 
S.  L.  E.  742 ;  13  S.  L.  T.  253  ;  4  Adam,  605. 

16.  Admissibility  —  Crime  —  Witness  — 
Statements  by  Accused. — In  a  trial  for 
murder,  held  competent  to  ask  a  police- 
surgeon  questions  as  to  statements  made 
to  him  by  accused  while  he  was  at  accused's 
house  to  examine  the  body  of  the  deceased 
in  order  to  certify  the  cause  of  death. 
H.  M.  Advocate  v.  Duff,  1910,  6  Adam,  248. 

17.  Admissibility  —  Debt— Proof  of—  In- 
choate Bill  of  Exchange. — Held  by  Lord 
Cullen  (Ordinary)  that  an  inchoate  bill  of 
exchange,  signed  by  the  drawer  in  favour  of 
the  payee,  but  not  accepted  by  or  addressed 
to  any  person  as  acceptor,  was  habile  to 
vouch  a  debt  of  the  amount  contained 
therein  (Lawson's  Exrs.  v.  Watson,  1907, 
S.  C.  1353,  followed).  Paris  v.  Paris,  1913 
(0.  H.),  2  S.  L.  T.  209. 

18.  Admissibility  —  Debt  —  Proof  of— 
I.  O.  U.  — Vicennial  Prescription — Receipts 
for  Ittsrest  Granted  witMn  Prescriptive 
Period— Statute  1669,  c.  9.— In  an  action  for 
the  recovery  of  a  debt  pursuer  founded 
upon  an  I.  0.  U.  granted  more  than  twenty 
years  previously,  and  upon  certain  receipts 
for  payment  of  interest  granted  within  the 
twenty  years.  Held  that  in  terms  of  the 
Act  1669,  c.  9,  the  I.  0.  U.  had  prescribed 
and  could  not  be  founded  on  as  evidence 
of  the  debt  unless  its  genuineness  was  first 
proved  by  the  defender's  oath.  Macadam 
V.  i^m%,' 1911  (0.  H.),  S.  C.  1366;  1910 
(O.  H.),  48  S.  L.  E.  27 ;  1910,  2  S.  L.  T. 
110. 

19.  Admissibility— Debt— Proof  of— Lost 
Bill  of  Exchange— Bills  of  Exchange  Act, 
1882  (45  &  46  Vict.  c.  61),  sec.  70.— In  an 
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action  for  the  recovery  of  a  debt,  pursuer 
founded  on  a  bill  of  exchange  which  had 
^one  amissing  and  was  not  produced. 
Circumstaiices  in  which  the  Lord  Ordinary 
(Hunter)  refused  to  dismiss  the  action  and 
■allowed  a  proof  habili  modo.  Enever  v.  Graiq, 
1913  (0.  H.),  2  S.  L.  T.  30. 

20.  Admissibility  —  Domicile  —  Deposi- 
tions of  Deceased  Witnesses  in  Prior  Action 
as  to  Domicile  of  Same  Person.— In  an  action 
by  children  claiming  as  next  of  kin  on  the 
estate  of  a  brother  of  their  deceased  mother 
in  which  the  question  of  their  mother's 
legitimacy  turned  on  the  domicile  of  her 
father  at  the  date  of  his  marriage,  it  was 
held  that  the  depositions  of  witnesses  since 
deceased  in  a  prior  action  by  their  mother 
to  establish  her  legitimacy  were  admissible 
as  evidence  of  the  domicile  of  her  parent. 
€outts  V.  Wear,  1914  (O.  H.),  2  S.  L.  T.  86. 

21.  Admissibility— Extrinsic  Evidence- 
Competency  of  Parole  to  Explain  Written 
Contract  of  Sale.— Gwasfere  whether,  in  a  dis- 
pute as  to  what  was  actually  sold  under  a 
contract  of  sale  of  an  estate,  evidence  as  to 
the  negotiations  between  the  parties  prior 
to  the  sale  should  have  been  admitted. 
Opinions  expressed  that  where  lands  are 
sold  by  name  extrinsic  evidence  is  com- 
petent and  proper,  but  only  to  identify  the 
lands  and  to  show  what  are  the  exact 
boundaries  or  extent  of  the  lands  possessed 
under  the  titles.  Houldsworth  v.  Gwdon 
Cumming,  1909,  S.  C.  1198  ;  46  S.  L.  R.  867 ; 
1909,  2  S.  L.  T.  40. 

22.  Admissibility — Extrinsic  Evidence — 
Competency  of  Parole  to  Explain  Subject 
of  Written  Contract  of  Sale. — All  that  has 
passed,  either  orally  or  in  writing,  in  the 
negotiations  leading  up  to  a  completed  con- 
tract of  sale  of  heritage  is  admissible  in 
evidence  to  prove  what  was  the  subject  of 
the  sale,  not  to  alter  the  contract  but  to 
identify  the  subject.  Houldsworth  v.  Gordon 
Cumming,  1910  (H.  L.),  S.  C.  49  ;  47  S.  L.  R. 
761;  1910,  2S.  L.  T.  136. 

23.  Admissibility— Extrinsic  Evidence- 
Competency  of  Parole  to  Explain  Writings 
— Assignation  in  Seciirity  of  Advances- 
Ambiguity. — Robertson  assigned  to  "James 
Riddell,  agent,  Clydesdale  Bank,  Limited," 
certain  policies  of  insurance  on  his  life  by 
assignation  ex  facie  absolute,  but  accom- 
panied by  a  letter  addressed  to  Riddell 
directing  that  he  (Riddell)  was  to  hold  the 
policies  in  security  of  advances  made  by 
him  to  Robertson.  Robertson  subsequently 
executed  a  trust-deed  for  creditors,  and  the 


trustee  brought  an  action  against  Riddell 
for  delivery  of  the  life  policies  on  the  ground 
that  Robertson  was  not  indebted  to  Riddell. 
The  defender  averred  that  the  assignation 
was  granted  to  him,  not  as  an  individual 
but  as  agent  for  the  bank.  The  Court 
allowed  a  proof  prout  de  jure — per  Lord 
Justice-Clerk,  Lords  Ardwall  and  Dundas 
(Ld.  Salvesen  reserving  his  opinion),  on  the 
ground  that  the  terms  of  the  assignation 
and  letter  were  ambiguous,  and  per  Lord , 
Salvesen  on  the  ground  that  defender  was 
entitled  to  retain  the  policies  until  any 
advances  made  by  him,  either  as  an 
individual  or  as  agent  for  the  bank,  on  the 
faith  of  the  assignation,  had  been  repaid. 
Robertson's  Tr.  v.  Riddell,  1911,  S.  C.  14; 
48  S.  L.  R.  29 ;  1910,  2  S.  L.  T.  225. 

24.  Admissibility— Extrinsic  Evidence- 
Testamentary  Writing— Competency  of  Ex- 
trinsic Evidence  to  Negative  Revocation 
of  Prior  Writing.— A  lady  left  a  settlement 
by  which  she  revoked  all  previous  testa- 
mentary writings,  and,  inter  alia,  directed 
her  trustees  to  pay  a  sum  of  £1500  "in  the 
manner  to  be  afterwards  directed  by  me,  in 
any  writing  or  writings  to  be  hereinafter 
executed  by  me."  She  left  no  testamentary 
writing  of  later  date  than  the  settlement, 
but  left  a  holograph  writing  of  earlier  date 
which  disposed  of  the  sum  of  £1500.  Held 
that  it  was  incompetent  to  prove  by  extrinsic 
evidence  that  she  intended  the  holograph 
writing  to  receive  effect  (2'aifs  Trs.  v.  Chiene, 
1911,  S.  C.  743,  distinguished).  Hannay's 
Trs.  V.  Keith,  1913,  S.  C.  482;  50  S.  L.  R. 
386;  1913,  1  S.  L.  T.  95. 

25.  Admissibility— Extrinsic  Evidence — 
Will — Ambiguity  in  Designation  of  Bene- 
ficiary.— See  Nasmyth's  Trs.  v.  National 
Society  for  Prevention  of  Cruelty  to  Children, 
1913,  S.  C.  412;  50  S.  L.  R.  271;  1913, 
1  S.  L.  T.  16;  1914  (H.  L.),  S.  C.  76; 
51  S.  L.  R.  725;  1914,  2  S.  L.  T.  146. 

26.  Admissibility — Extrinsic  Evidence- 
Written  Contract — Notes  Granted  in  Exe- 
cution of  Contract — Prior  Communications. 
— Under  a  written  order  for  the  purchase 
of  a  pawnbroking  business  it  was  stipulated 
that  the  seller  should  allow  her  capital  "  to 
remain  on  loan "  with  the  purchaser  at  a 
certain  rate  of  interest,  and  that  she  should 
accept  bills  for  the  price.  The  period  of 
the  loan  and  the  currency  of  the  bills  were 
not  specified.  The  offer  was  accepted.  The 
purchaser  obtained  an  assignation  of  the 
lease  of  the  premises,  entered  into  posses- 
sion, and  granted  promissory  notes  for  the 
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price,  all  payable  on  demand.  Some  time 
thereafter,  but  during  the  currency  of  the 
lease,  the  seller  charged  the  purchaser  upon 
two  of  the  notes.  The  purchaser  thereupon 
brought  suspensions  upon  the  ground  that 
the  true  bargain  between  the  parties  was 
that  payment  of  the  price  should  be  post- 
poned until  the  end  of  the  lease,  and  he 
founded  upon  certain  negotiations  prior 
to  the  missives.  The  Lord  Ordinary 
(Skerrington)  allowed  the  complainer  a 
proof  of  this  agreement  by  the  seller's 
writ  or  oath.  The  Court,  on  a  reclaim- 
ing note,  refused  the  suspensions,  holding 
that  as  the  terms  of  the  note  which  had 
been  granted  in  execution  of  the  contract 
were  clear  in  themselves  and  were  not  in- 
consistent with  the  contract  as  contained 
in  the  missives,  evidence  as  to  the  alleged 
agreement  to  postpone  payment  of  the 
purchase  price  was  inadmissible  (M'Leod 
v.  Urquhart,  1808,  Hume,  840,  explained 
and  distinguished).  M'Allister  v.  M'Gallagley, 
1911,  S.  C.  112;  48  S.  L.  E.  32;  1910, 
2  S.  L.  T.  243. 

27.  Admissibility— Fraud— Payment  In- 
duced by  Fraud— Averments  as  to  Defraud- 
ing Others — Relevancy. — In  an  action  to 
recover  the  amount  of  a  bill  which  pursuer 
had  paid  on  the  false  representations  (as  he 
averred)  of  defenders'  agent,  the  pursuer 
made  averments  that  defenders'  agent  had 
defrauded  others  by  similar  transactions. 
Held  that  these  averments  were  irrelevant 
(A.  V.  B.,  1895,  22  K  402,  followed).  Inglis 
V.  National  Bank  of  Scotland,  Ltd.,  1909, 
S.  C.  1038;  46  S.  L.  E.  730;  1909, 
1  S.  L.  T.  518.     Cf.  No.  10,  swpra. 

28.  Admissibility  —  Hearsay  —  Evidence 
of  Overheard  Conversations  —  Conversa- 
tions Part  of  Res  gest». — In  a  prosecu- 
tion for  keeping  a  brothel,  the  accused 
objected  to  the  evidence  of  two  policemen 
as  to  conversations  overheard  by  them  in 
the  house  in  question  on  the  ground  that 
accused  was  not  present  when  the  conversa- 
tions took  place,  and  that  the  persons 
whose  conversations  were  overheard  were 
not  called  as  witnesses.  Held  that  the 
evidence  was  inadmissible  to  prove  the 
fact  that  such  conversations  took  place. 
M'Laren  v.  M'Leod,  1913  (J.),  S.  C.  61; 
50  S.  L.  E.  704;  1913,  2  S.  L.  T.  2; 
7  Adam,  110. 

29.  Admissibility— Hearsay— Statements 
by  a  Deceased  Person  at  a  Date  when  his 
Evidence  would  not  have  been  Admissible. 
— Dicta  of  Lord  Watson  and  Lord  Black- 


burn in  the  Dysart  Peerage  case  (1881,  L.  E., 
6  A.  C.  489)  to  the  eflfect  that  if  a  person 
at  the  time  of  an  alleged  marriage  would 
not  have  been  a  competent  witness  to 
speak  to  the  fact  of  the  marriage,  it  was 
not  possible  afterwards  to  take  his  hearsay 
testimony,  even  although  in  the  meantime 
the  law  had  been  altered  and  he  had  become  , 
a  competent  witness,  commented  on  by  the 
Lord  President.  Deans'  Judicial  Factor  v. 
Deans,  1912,  S.  C.  441 ;  49  S.  L.  E.  372; 
1912,  1  S.  L.  T.  197. 

30.  Admissibility — Husband  and  Wife— 
Divorce— Defender  Resident  in  England 
and  not  Cited  as  Witness— Identification, 
by  Photograph. — In  an  action  of  divorce  at 
the  instance  of  a  wife,  the  defender,  who 
was  a  domiciled  Scotsman  but  was  resident 
in  England,  was  not  cited  as  a  witness,  but 
was  appointed  by  the  Court  to  appear  at 
the  proof  for  identification.  On  the  de- 
fender failing  to  appear,  Lord  Skerrington 
(Ordinary)  held  that  reproductions  of  photo- 
graphs appearing  in  a  pamphlet  issued  by 
the  defender  might  competently  be  used  for 
purposes  of  identification.  Gray  v.  Gray, 
1912  (O.  H.),  1  S.  L.  T.  463. 

31.  Admissibility — Husband  and  Wife- 
Divorce — Witness. — A  witness  in  a  divorce 
case  gave  evidence  of  the  co-defender,  a 
lady,  having  had  improper  relations  with 
men  other  than  the  defender,  and  wrote  the 
name  of  one  of  them.  The  Lord  Ordinary 
repelled  an  objection  to  that  one  named 
giving  evidence  denying  the  statements  of 
the  pursuer's  witness.  Stirling  v.  Stirling, 
1909  (0.  H.),  1  S.  L.  T.  288. 

32.  Admissibility  —  Insanity  —  Facility 
and  Circumvention — Reduction  of  Will- 
Averments  that  Testator's  Relations  In- 
sane— Relevancy. — In  an  action  of  reduc- 
tion of  a  will  on  the  ground  of  insanity 
and  of  facility  and  circumvention,  pursuer, 
with  a  view  to  proving  that  the  testator 
was  predisposed  to,  and  did  suffer  from, 
mental  disease,  made  specific  averments  on 
record  as  to  the  diseased  mental  condition 
of  several  of  the  testator's  near  relatives. 
Held  that  these  averments  were  not  neces- 
sarily irrelevant.  Houston  V.  Aithen,  1912, 
S.  C.  1037;  49  S.  L.  E.  769;  1912,  2 
S.  L.  T.  89. 

33.  Admissibility  —  Inter  vivos  Trust- 
Deed — Construction. — Held  that  it  is  in- 
competent to  look  to  contemporaneous 
correspondence    to    interpret    a    truster's 
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intention.     Davidson  v.  Davidson  and  Others, 
1906  (0.  H.),  U  S.  L.  T.  337. 

34.  Admissibility— Parole— Cash  Credit 
£ond. — Proof  at  large  allowed  to  prove  an 
agreement  whereby  a  cautioner  was  to  be 
indemnified  -for  any  loss  he  might  incur 
as  cautioner.  Gordon's  Trs.  v.  Yowng  and 
Others,  1909  (0.  H.),  1  S.  L.  T.  202. 

35.  Admissibility— Parole— Cash  Credit 
Bond — Relation  of  Signatories  Inter  se.— 
It  is  competent  to  prove  by  parole  what  is 
the  true  relation  between  the  signatories  to 
a  bond  {i.e.  the  co-obligants  and  security 
owners)  inter  se.  Thow's  Tr.  v.  Yovng, 
1910,  S.  C.  588;  47  S.  L.  E.  323;  1910,  1 
S.  L.  T.  134. 

36.  Admissibility— Parole— Competency 
of  Parole  to  Explain  Written  Documents 
^Discharge — Ambiguity. — In  an  action  for 
payment  of  £500,  which  pursuer  alleged 
was  due  to  him  under  an  agreement  for  the 
settlement  of  three  actions  in  which  the 
defender  and  his  firm  (T.  &  Co.)  were 
interested,  the  pursuer  averred  that  it  was 
agi'eed  that  the  actions  were  to  be  with- 
drawn, that  the  defender's  firm  were  to  pay 
the  pursuer  £2500,  and  that  the  defender 
was  to  pay  him  a  further  sum  of  £500. 
£2500  was  paid  to  the  pursuer,  but  the 
defender  denied  liability  for  the  further 
sum  of  £500,  and  produced — (1)  a  letter 
from  the  pursuer  to  him  in  which  pursuer 
acknowledged  that  all  sums  of  money  due 
Tjy  defender  to  pursuer  and  all  claims  by 
pursuer  against  the  defender  or  his  firm 
were  thereby  discharged ;  and  (2)  a  receipt 
signed  by  pursuer  for  the  sum  of  £2500  in 
full  settlement  of  all  claims  by  the  pursuer 
against  the  defender  and  his  firm.  The 
defender  maintained  that  the  letter  and 
receipt,  read  together,  constituted  a  final 
discharge,  which  it  was  incompetent  to 
contradict  by  parole  evidence.  The  Court 
allowed  a  proof  haiiili  modo.  Observations 
(by  Ld.  Kinnear)  on  the  doctrine  of  ex- 
clusion of  parole  evidence  for  the  purpose 
of  modifying  a  written  document. 
M'Adam  v.  Scott,  1913,  50  S.  L.  E. 
264 ;    1913,  1  S.  L.  T.  12. 

37.  Admissibility — Parole  —  Debt  —  Dis- 
charge— Proof. — Observed  by  Lord  Skerring- 
ton  (Ordinary) :  "  It  is  not  competent  to 
prove  money  payments  except  by  writ  or 
oath,  but  a  defender  may  prove  facts  and 
circumstances  which  give  rise  to  the  inevit- 
able inference  that  the  debt  has  been  satis- 
fied or  discharged  in  some  way  or  other." 


A.  &  A.  Campbell  v.  Campbell's  Exrs.,  1910, 
47  S.  L.  E.  837;  1910,  2  S.  L.  T.  240. 

38.  Admissibility—  Parole  —  Deposit-Re- 
ceipt-" Deed  of  Trust"— Act  1696,  c.  25.— 
In  an  action  by  a  party  for  declarator  that 
the  sum  contained  in  a  deposit-receipt  in 
the  names  of  others  really  belonged  to  him, 
lield  that  a  deposit-receipt  is  not  a  "  deed 
of  trust"  within  the  meaning  of  the  Act 
1696,  c.  25,  and  proof  by  parole  allowed. 
Cairns  v.  Davidson,  1913,  S.  C.  1054;  50 
S.  L.  E.  850;  1913,  2  S.  L.  T.  118. 

39.  Admissibility— Parole— I.  O.U.— Dis- 
charge —  Proof  —  Observed  (by  the  Lord 
President) :  "  An  I.  0.  U.  is  an  acknow- 
ledgment of  indebtedness,  nothing  more. 
Where  you  have  an  obligation  to  pay 
money  constituted  by  writ  you  cannot 
ordinarily  prove  by  parole  that  that  obliga- 
tion has  been  discharged ;  but  on  the  other 
hand  you  can  and  may  prove  by  parole 
that  facts  and  circumstances  have  arisen 
which  really  show  that  the  party  putting 
forward  an  I.  0.  U.  has  no  proper  right  to 
have  the  document  of  debt  with  him." 
Circumstances  in  which  held  that  an  obliga- 
tion in  respect  of  which  an  I.  O.  U.  was 
granted  had  been  discharged,  and  defender 
assoilzied.  Bishop  v.  Bryce,  1910,  S.  C.  426 ; 
47  S.  L.  E.  317 ;  1910,  1  S.  L.  T.  196. 

40.  Admissibility — Parole  —  Receipt  for 
Money— Obligation  to  Repay.— In  an  action 
by  a  firm  of  commission  agents  to  recover 
from  their  principals  the  amount  of  certain 
advances  made  to  them,  pursuers  founded 
on  certain  receipts  granted  by  defenders, 
which  the  defenders  averred  were  not  in- 
tended to  carry  with  them  an  obligation  to 
repay.  Ci'>'C'''W'Stances  in  which  Lord  Hunter 
(Ordinary)  allowed  a  proof  proiit  de  jure. 
Leo  Dinesmann  &  Coy.  v.  John  Mair  &.  Coy., 
1912  (0.  H.),  1  S.  L.  T.  217. 

41.  Admissibility— Plans  and  Ordnance 
Survey  Maps — Property— Parochial  Bound- 
aries. —  Observations  (1)  on  the  evidence 
required  to  prove  parish  boundaries,  and 
(2)  on  the  value  as  evidence  of  plans  and 
Ordnance  Survey  maps.  Meacher  v.  Blair- 
Oliphant,  1913,  S.  C.  417 ;  50  S.  L.  E.  373; 
1913,  1  S.  L.  T.  131. 

42.  Admissibility  —  Statutory  Order  — 
Ex  facie  Regular  —  Closing  Order  under 
Shop  Hours  Act,  1904— Proof  of— Evidence 
of  as  to  Faults  in  Preliminaries— Summary 
Prosecution. — In  a  summary  prosecution  it 
is  not  competent  to  lead  evidence  to  show 
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that  an  order  e%  facie  regular,  and  bearing 
statutory  authority,  was  invalid  because 
certain  formalities  preliminary  to  the  pass- 
ing of  the  order  had  not  been  complied 
with.  Hamilton  v.  Fyfe,  1907  (J.),  S.  C.  79  ; 
44  S.  L.  E.  113 ;  14  S.  L.  T.  530 ;  5  Adam, 
170. 

43.  Admissibility— Witness— Admission 
of  Additional  Evidence  after  Proof  Closed. 

— In  conjoined  actions  in  which  proof  had 
been  allowed  and  evidence  had  been  led  by 
both  parties  and  the  proof  closed,  the  Lord 
Ordinary  (Ormidale),  before  the  hearing, 
allowed  the  proof  to  be  opened  up  for  the 
purpose  of  examining  a  witness  who  had 
absconded,  but  who  had  been  found  and 
arrested.  A.  B.  v.  G.  D.,  1911  (0.  H.), 
49S.  L.  E.  17;  1911,  2S.  L.  T.  347. 

44.  Admissibility— Witness —Corrobora- 
tion—  Statement  made  to  One  Party  — 
Similar  Statement  made  to  Another  Party. 
— Opinion  (jier  the  Lord  President)  that 
evidence  that  A.  made  a  certain  representa- 
tion to  B.  cannot  be  corroborated  by  proof 
that  A.  made  a  similar  representation  upon 
another  occasion  to  C.  Oswald  v.  Fairs, 
1911,  S.  C.  257;  48  S.  L.  E.  279;  1911, 
1  S.  L.  T.  114. 

45.  Admissibility— Witness  —  Damages 
for  Injuries  Caused  by  Dog— Proof  of  Dog's 
Conduct  Subsequent  to  Raising  of  Action. 
— In  an  action  of  damages  for  personal 
injuries  caused  by  the  bites  of  a  dog, 
observed  (by  the  Lord  Justice-Clerk)  that 
evidence  of  attacks  made  by  the  dog  on 
other  persons  subsequent  to  the  raising  of 
the  action  was  admissible  in  order  to  show 
that  the  dog  was  of  a  vicious  disposition. 
Gm-don  v.  Mackenzie,  1913,  S.  C.  109;  50 
S.  L.  E.  64;  1912,  2  S.  L.  T.  334. 

46.  Admissibility  —  Witness  —  Witness 
Present  in  Police  Court  when  other  Wit- 
nesses Examined— Evidence  (Scotland)  Act, 
1840  (3  &  4  Vict.  c.  59),  sec.  Z.—Held  that 
sec.  3  of  the  Evidence  Act,  1840,  which 
relaxes  the  common-law  rule  excluding  a 
witness  who  has  heard  the  testimony  of 
other  witnesses,  does  not  apply  to  proceed- 
ings in  the  Burgh  Police  Court,  and 
accordingly  that  it  was  a  good  objection  to 
a  witness  in  that  Court  that  he  had  been 
present  in  Court  while  other  witnesses  were 
being  examined.  Docherty  and  Graham  v. 
M'Lennan,  1912  (J.),  S.  C.  102  ;  49  S.  L.  E. 
997;  1912,  2  S.  L.  T.  196;  6  Adam,  700. 

47.  Best  Evidence— Documents— Failure 
to  ask  Diligence  to  Recover— Competency 


of  Parole— Evidence  of  Contents. — In  an 
action  of  damages  for  slander  alleged  tO' 
have  been  committed  by  signing  and  circu- 
lating a  slanderous  document,  the  actual 
document  being  in  the  hands  of  Crown 
officials,  and  no  attempt  having  been  made 
to  recover  it  by  diligence — Jield  (disallow- 
ing exception  to  ruling  of  Lord  Dundas, 
Ordinary)  that  as  the  pursuer  had  not 
exhausted  the  known  and  proper  means 
of  recovering  the  document,  he  was  not 
entitled  to  prove  its  terms  by  parole.  Held 
also  that  the  pursuer  was  not  entitled  at  the 
trial  to  put  defenders  in  the  witness-box 
and  ask  them  if  they  had  signed  a  docu- 
ment in  the  terms  alleged.  Bowgray  v. 
Gilmmw  and  Others,  1907,  S.  C.  715;  44 
S.  L.E.  559;  14  S.  L.  T.  906. 

48.  Best  Evidence— Original  Documents 
Destroyed  —  Secondary  Evidence  —  Bank- 
ruptcy.— In  a  petition  for  recal  of  sequestra- 
tion on  the  ground  that  the  proper  docu- 
mentary evidence  had  not  been  before  the 
Lord  Ordinary  when  making  the  award,, 
held  that  the  Lord  Ordinary  was  justiiied 
in  the  circumstances  in  finding  notour 
bankruptcy  proved  by  secondary  evidence. 
Drummond  v.  Glmms  Tiles,  &c.,  1909,  S.  C. 
1049 ;  46  S.  L.  E.  732 ;  1909,  1  S.  L.  T. 
508. 

49.  Commission  to  Examine— Criminal 
Charge. ^ — Evidence  relating  to  a  criminal 
charge  cannot  be  taken  on  commission. 
H.  M.  Advocate  v.  Hunter,  1905  (J.),  7  P. 
73;  42  S.  L.  E.  381  ;  12  S.  L.  T.  723; 
4  Adam,  523. 

50.  Commission  to  Examine — Deposition, 
of  Witness  to  Lie  in  retentis— Divorce- 
Pursuer  Returning  to  Employment  Abroad. 
— Commission  to  take  the  evidence  of  the 
pursuer  in  an  action  of  divorce  to  lie  m 
retentis  granted  where  it  appeared  that  the 
pursuer  was  employed  in  America  and  had 
come  to  Scotland  to  raise  her  action  ;  that 
a  period  of  three  months  must  elapse 
before  the  case  could  be  called  owing  to 
the  fact  that  the  husband  was  resident  in 
Australia ;  and  that  the  pursuer  was 
obliged  before  that  time  to  return  to  her 
employment  abroad.  Anderson,  1912,  S.  G. 
1144;  49  S.  L.  E.  863;  1912,  2  S.  L.  T. 
169. 

51.  Commission  to  Examine— Inmate  of 
Asylum. — Motion  for  a  commission  to  take 
the  evidence  of  a  pauper  lunatic  granted 
on  condition  of  the  commissioner  being 
satisfied  that  examination   would   not  in- 
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juriously  affect  the  witness.  Kilpatrich 
Farish  Council  v.  Row  Parish  Council,  1911 
(0.  H.),  2  S.  L.  T.  32. 

52.  Commission    to    Examine — Proof  — 
Divorce — Pursuer  —  Oath  de  Oalumnia.— 

The  Court  appointed  a  commissioner  to 
administer  the  oath  de  caliwmiia  and  take 
the  deposition  of  the  pursuer  of  an  action 
of  divorce,  who,  being  a  naval  artificer- 
engineer,  was  under  orders  to  leave  the 
country  before  it  was  possible  that  there 
could  be  a  proof.  Pringle,  1905,  7  F.  525  ; 
42  S.  L.  E.  385. 

53.  Commission    to    Examine  —  Proof- 
Divorce — Pursuer  —  Oath  de  Calumnia.— 

The  pursuer  in  an  action  of  divorce,  a  ship 
steward,  had  to  leave  the  country  on  a 
voyage  before  the  action  was  called.  The 
Court  granted  commission  to  take  his  oath 
de  calumnia  and  also  his  evidence,  to  lie 
in  retentis,  previous  notice  of  the  commis- 
sion being  given  to  the  defender,  and 
proof  thereof  exhibited  to  the  commis- 
sioner. Neill,  Petr.,  1911,  48  S.  L.  E. 
830;  1911,  2S.  L.  T.  76. 

54.  Commission  to  Examine  —  Proof  — 
Evidence  for  Foreign  Tribunal. — On  the 
application  of  the  Lord  Advocate,  the 
Court  appointed  the  Sheriff  of  the  county 
in  which  a  witness,  whose  evidence  was 
desired  by  a  foreign  tribunal,  resided,  to 
take  his  evidence.  Lord  Advocate,  Petr., 
1909,  S.  C.  199;  46  S.  L.  E.  159;  16 
S.  L.  T.  596. 

55.  Commission  to  Examine  —  Proof  — 
Foreign  Court  —  Foreign  Tribunals  Evi- 
dence Act,  1856,  sec.  1.— On  the  petition 
of  a  foreign  ambassador,  the  Court  appointed 
a  commissioner  to  take  the  depositions  of 
witnesses  in  Scotland  whose  evidence  was 
desired  by  the  foreign  Court.  Baron  de 
BiUt,  1905,  7  F.  899 ;  42  S.  L.  E.  690 ; 
13  S.  L.  T.  237. 

56.  Commission  to  Examine  —  Proof  — 
Interrogatories.— A  commission  was  granted 
to  examine  witnesses.  A  motion  that  the 
examination  should  be  on  interrogatories 
was  refused.  Crawford  &  Law  v.  Allan 
Steamship  Coy.  Ltd.,  1908  (0.  H.),  16 
S.  L.  T.  434. 

57.  Commission  to  Examine— Proof- 
Pursuer— Jury  Trial.— Owing  to  the  pur- 
suer's ill-health,  the  trial  was  from  time  to 
time  postponed.  When,  after  about  a  year, 
the  pursuer  did  not  seem  to  be   getting 


better,  the  Court  appointed  a  commissioner 
to  take  his  evidence.  Anderson  v.  Morrison, 
1905,  7  F.  561;  42  S.  L.  E.  428;  12 
S.  L.  T.  784. 

58.  Commission  to  Examine  — Proof— 
Witnesses  Unnamed.— A  pursuer  moved 
for  commission  to  examine  A.,  B.,  and  C, 
and  such  other  witnesses  as  should  be 
mentioned  to  the  defenders'  agents  ten 
days  before  the  diet  of  examination.  The 
Lord  Ordinary  granted  the  motion  quoad 
A.,  B.,  and  C,  and  quoad  ultra  refused  the 
motion.     Crawford  &  Law  v.  Allan  Steam- 

"     Coy.  Ltd.,  1908  (0.  H.),  16  S.  L.  T.  434. 


59.  Commission  to  Examine  —  Witness 
Abroad— Expenses— Proof— Adjournment. 

— At  the  close  of  a  proof  the  defender 
moved  for  a  commission  to  examine  a 
witness  who  had  gone  abroad  and  for  an 
adjournment  of  the  proof  until  the  report 
of  the  commission  had  been  received.  The 
Lord  Ordinary  granted  the  motion  "  on  the 
condition  that  the  defenders  be  liable  for 
all  expenses  thereby  caused."  Cecil  v. 
Marchioness  of  Huntly,  1905  (O.  H.),  13 
S.  L.  T.  189. 

60.  Commission  to  Examine — Witnesses 
Abroad— Interrogatories.— Where  in  an 
action  of  separation  and  aliment  at  the 
instance  of  a  wife  against  her  husband,  the 
pursuer,  after  the  record  had  been  closed 
and  proof  allowed,  asked  for  a  commission  to 
take  the  evidence  of  twelve  witnesses  in 
British  Columbia,  but  was  unable  to  give 
a  general  indication  as  to  what  facts  these 
witnesses  were  going  to  speak  to,  the  Lord 
Ordinary  (Dewar)  refused  the  commission 
at  that  stage.  The  pursuer  reclaimed,  but 
did  not  press  for  a  commission  for  the 
examination  of  mine  of  the  witnesses,  and 
the  defender  not  opposing,  a  commission 
was  granted  to  examine  the  three  remaining 
witnesses  on  interrogatories.  Pitcaim  v. 
Pitcairn,  1914  (0.  H.),  1  S.  L.  T.  450. 

61.  Commission  to  Examine  —  Witness 
Certified  Unable  to  Attend  Trial— State- 
ments in  Medical  Certificate  Denied  — 
Access.— A  motion  for  a  commission  to 
examine  two  witnesses,  who  were  certified 
unable  on  the  ground  of  ill-health  to  attend 
a  trial,  was  opposed  by  the  opposite  party, 
who  denied  the  statements  contained  in 
the  medical  certificates  and  moved  for  an 
order  for  access  in  order  to  satisfy  them- 
selves as  to  the  state  of  the  witnesses' 
health.  The  Lord  Ordinary  (Dewar) 
granted  the   commission  without  making 
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any  order  for  access,  but  appointed  a  neutral 
medicalman  to  examine  the  witnesses  and  to 
report  as  to  their  fitness  to  attend  the  trial. 
Lunn  V.  Watt,  1911  (0.  H.),  2  S.  L.  T.  479. 

62.  Confidentiality  —  Diligence— Letters 
by  Party's  Law-Agents  to  Arbiters  and 
Employees  of  Party  —  Similar  Business 
Book  Entries.— In  a  suspension  and  inter- 
dict at  the  instance  of  a  railway  company 
against  a  quarrymaster,  the  question  at 
issue  being  whether  the  freestone  under 
certain  lands  was  a  mineral  within  the 
meaning  of  the  Eailways  Clauses  Act,  1845, 
the  respondent  averred  that  in  arbitration 
proceedings  between  the  complainers  and 
the  proprietors  from  whom  they  acquired 
the  lands,  freestone  was  regarded  and 
treated  as  a  mineral  by  the  complainers. 
A  proof  having  beea  allowed,  the  respon- 
dent moved    for   a  diligence    to  recover 

(1)  letters  passing  between  the  complainers' 
law-agents  and  (a)  arbiters,  (h)  engineers, 
(c)  contractors,  and  (d)  officials  acting  on 
behalf  of,  or  employed  by,  the  complainers 
in  such  arbitration  proceedings,  and  tending 
to  show  whether  the  complainers  regarded 
freestone  as  a  mineral  or  otherwise ;  and 

(2)  entries  in  the  business  ledgers  of  the 
complainer's  law-agents  relating  to  the  same 
transactions.  The  Court,  in  the  circum- 
stances, granted  the  diligence,  expressly 
reserving  all  questions  of  confidentiality. 
Caledonian  Ely.  Coy.  v.  Symington,  1913,  S.  C. 
885 ;  50  S.  L.  E.  358 ;  1913, 1  S.  L.  T.  151. 

63.  Confidentiality  —  Diligence  —  Master 
and  Servant — Communications  between — 
Accident. — Diligence  will  be  granted  to 
recover  reports  made  de  recenti  by  the 
master  of  a  ship  to  his  owners  concerning 
an  accident  on  board  ship.  The  Admiralty 
V.  Aberdeen  Steam  Trawling  and  Fishing 
Coy.,  1909,  S.  C.  335;  46  S.  L.  E.  254; 
1909,  1  S.  L.  T.  2.  Cf.  Midr  v.  Edinburgh 
Tramways,  Ltd.,  1909,  S.  C.  244 ;  46  S.  L.  E. 
248;  16S.  L.  T.  595. 

64.  Confidentiality  —  Diligence  —  Master 
and  Servant— Communications  between — 
— Sale. — The  Lord  Ordinary  refused  a 
motion  for  recovery  of  documents,  reports, 
&c.,  passing  between  a  manufacturer 
of  a  motor  car  and  his  own  servants 
prior  to  the  sale  of  the  car.  Northern 
Garage,  Ltd.  v.  North  British  Motor  Manu- 
facturing Coy.  Ltd.,  1908  (0.  H.),  16  S.  L.  T. 
573. 

65.  Confidentiality  —  Diligence  —  Master 
and  Servant— Communications  between— 


Ship— Salvage— Letters  between  Officers 
of  Ship  and  Owners.— ifeZ(^  that  the  pur- 
suer was  entitled  to  the  letters  and  reports 
of  the  master  and  engineer,  or  the  brokers, 
of  a  salved  vessel  to  the  owners,  these  being 
written  at  the  time  of  the  salvage  opera- 
tions ;  but  that  they  were  not  entitled  to 
the  owners'  answers.  MacMnnon  v.  The 
"America,"  1904  (O.  H.),  12  S.  L.  T.  411. 

66.  Confidentiality  —  Diligence — Master 
and  Servant— Ship— Salvage— Communica- 
tions between — Letters  between  Ship's 
Officers  and  Owners— Between  Pilot  and 
Owners. — Seld  that  the  pursuer  in  a  salv- 
age action  was  entitled  to  recover  (1)  com- 
munications sent  by  the  officers  of  the  ship 
to  the  owners,  but  not  the  owners'  replies 
thereto;  (2)  communications  passing  be- 
tween the  pilot  and  the  owners  but  not 
(3)  communications  passing  between  the 
pilot  and  the  ship's  officers;  (4)  diaries, 
memoranda,  or  jottings  kept  by  the  pilot 
during  the  voyage.  'Devlin  v.  SpinelK,  1906 
(0.  H.),  14  S.  L.  T.  9. 

67.  Confidentiality  —  Diligence  —  Public 
Interest— Board  of  Lunacy— Communica- 
tions between  Board  and  Superintendent 
of  Asylum. — In  an  action  of  damages 
against  two  medical  men  for  wrongfully 
granting  certificates  to  the  eifeet  that  the 
pursuer  was  insane  (in  consequence  of  which 
he  had  been  detained  for  some  months  in 
an  asylum),  the  defenders  sought  to  recover 
all  communications  which  had  passed  be- 
tween the  officials  of  the  asylum  and  the 
General  Lunacy  Board  showing  the  pur- 
suer's mental  condition  while  in  the  asylum. 
The  Board  having  objected  to  produce  such 
communications,  the  Lord  Ordinary  refused 
to  ordain  them  to  do  so,  reserving,  how- 
ever, power  to  himself  to  order  production 
thereof  during  the  proof  if  that  course 
should  appear  to  be  necessary.  Puroes  v. 
Gilchrist,  1905  (O.  H.),  13  S.  L.  T.  460. 

68.  Confidentiality  —  Diligence  —  Public 
Interest— Criminal  Information— Slander 
— Documents  in  Hands  of  Crown  Officials.— 
In  an  action  of  damages  for  slander  on  the 
ground  that  a  money-lender  made  a  com- 
plaint to  the  procurator-fiscal  against  his 
clerk  for  alleged  theft  of  certain  letters, 
the  pursuer  sought  a  diligence  to  recover 
(1)  all  letters  passing  between  the  pursuer 
and  the  defender  or  his  clients;  (2)  com- 
munications passing  between  the  defender 
and  the  procurator-fiscal  having  relation  to 
the  complaint  made  by  the  defender;  (3)  the 
charge-books  and  notes  of  the  procurator- 
fiscal  that  entries  dealing  with  the  com- 
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plaint  might  be  taken;  and  (4)  the  pre- 
cognition taken  of  the  defender  by  the 
procurator-fiscal.  Held  that  (1),  (3)  and  (4) 
must  be  disallowed,  but  that  (2)  intimation 
having  been  given  to  the  Lord  Advocate, 
who  had  adjusted  the  article  and  did  not 
object,  was  to  be  allowed  (Eenderson  v. 
Eobertson,  1853,  15  D.  292,  followed). 
Sheridan  v.  Peel,  1907,  S.  C.  577;  44  S.  L.  R. 
406  ;  14  S.  L.  T.  820. 

69.  Confidentiality  —  Diligence  —  Public 
Interest— Criminal  Information— Slander 
-Documents  in  Hands  of  Crown  Officials. 
— In  an  action  of  damages  for  slander  in 
respect  of  a  criminal  charge,  the  Court 
granted  pursuer  a  diligence  for  the  recovery 
of  all  charges,  statements,  or  other  writings 
(including  precognitions),  lodged  by  the 
defenders  with  the  Crown  officials  and 
relating  to  charges  of  theft  or  fraud 
against  the  pursuer,  the  Lord  Advocate, 
to  whom  the  specification  was  intimated, 
having  made  no  objection.  Mills  v.  Kelvin 
&  James  White,  Ltd.,  1912,  S.  C.  995; 
49  S.  L.  R.  725 ;  1912,  1  S.  L.  T.  484. 

70.  Confidentiality  —  Diligence  —  Public 
Interest  —  Estate  Duty  Office  —  Inventory 
of  Estate. — Lord  Cullen  (Ordinary)  {follow- 
ing Admiralty  v.  Aberdeen  Steam  Irawling 
and  Fishing  Coy.  Ltd.,  1909,  S.  C.  335) 
sustained  an  objection  by  a  representative 
of  the  Estate  Duty  Office  to  produce  the 
inventory  of  the  estate  of  a  deceased  person 
on  grounds  of  confidentiality  and  public 
interest.  Forrest  v.  Macgregor,  1 913  (O.  H.), 
1  S.  L.  T.  372. 

71.  Confidentiality  —  Diligence  —  Public 
Interest  —  Inland  Revenue  —  Income  Tax 
Beturns  —  Income  Tax  Receipts. — Income 
tax  returns  made  by  a  party  to  the  Inland 
Revenue  cannot  be  recovered  if  the  Inland 
Revenue  objects,  but  receipts  for  tax  paid 
may  be  recovered.  Shaw  v.  Kay,  1904 
<0.  H.),  12  S.  L.  T.  359,  429,  and  495. 

72.  Confidentiality  —  Diligence  —  Public 
Interest— Post  Office  Savings  BankBooks.— 
Lord  Cullen  (Ordinary)  ordered  production 
of  excerpts  from  the  Post  Ofiice  Savings 
Bank  books  relating  to  the  account  of  a 
deceased  depositor.  Forrest  v.  Macgregor, 
1913  (O.  H.),  1  S.  L.  T.  372. 

73.  Confidentiality  —  Diligence  —  Public 
Interest— Public  Department.— The  Court 
will  not  order  the  production  of  ofiicial 
papers,  reports,  &c.,  in  an  action,  even 
between  a  department  and  a  member  of 


the  public,  where  a  head  of  the  department 
affirms  that  the  production  would  be  against 
public  interest.  The  Admiralty  v.  Aberdeen 
Steam  Trawling  and  Fishing  Coy.  Ltd.,  1909, 
S.  C.  335;  46  S.  L.  R.  254;  1909,  1 
S.  L.  T.  2. 

74.  Confidentiality  —  Diligence  —  Public 
Interest  — Reports  by  Constables  —  Com- 
munications by  Defenders'  Servants  to 
Police. — In  an  action  for  damages  against 
a  tramway  company  at  the  instance  of  a 
passenger  who  had  been  injured  in  an 
accident,  diligence  refused  for  the  recovery 
of  (1)  notes  made  at  the  time  by  a  constable ; 
(2)  his  reports  to  his  superiors ;  (3)  com- 
munications between  defenders  and  chief 
constable ;  (4)  reports  by  defenders'  servants 
to  defenders  and  to  police ;  (5)  police  pre- 
cognitions. Muir  V.  Edinburgh  Tramways, 
Ltd.,  1909,  S.  C.  244;  46  S.  L.  R.  248;  16 
S.  L.  T.  595. 

75.  Confidentiality — Diligence— Railway 
Accident  —  Reports  by  Stationmaster  to 
Railway  Company. — In  an  action  of  damages 
against  a  railway  company  for  personal 
injuries  sustained  by  the  pursuer  in  alight- 
ing from  a  railway  carriage  at  a  station,  the 
Court  granted  pursuer  (under  reservation  of 
confidentiality)  a  diligence  for  recovery  of 
all  reports  hj  the  stationmaster  at  the 
station  in  question  to  the  defenders  relating 
to  the  accident.  Irvine  v.  Glasgow  and  South- 
western Ely.  Coy.,  1913  (0.  H.),  2  S.  L.  T. 
452. 

76.  Diligence — Execution  of— Commission 
for  Recovery  of  Pursuer's  Business  Books — 
Excerpts — Defender's  Right  of  Access  to 
Books  Outwith  the  Pursuer's  Presence — 
Competency  of  Commissioner  Appointing 
Accountant  to  Examine  Books. — Held  (1) 
that  the  commissioner  ought  not  to  allow 
the  pursuer's  books  to  be  taken  out  of  his 
(the  commissioner's)  custody,  or  to  be  ex- 
amined by  the  defenders  or  their  agents 
outwith  the  presence  of  the  pursuer,  and 
(2)  that  the  commissioner  had  no  power  to 
appoint  an  accountant  to  examine  the  books. 
Oassils  &  Coy.  v.  Absalon,  1907  (0.  H.),  15 
S.  L.  T.  48. 

77.  Diligence  —  Execution  of— Recovery 
of  Business  Books — Accountant  Appointed 
to  Assist  Commissioner. — In  an  action  of 
damages  for  sums  amounting  to  over 
£418,000  in  respect  of  breach  of  contract, 
defenders  obtained  a  diligence  for  the  re- 
covery of  the  pursuers'  business  books. 
These   were   very   numerous.      The   Lord 
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Ordinary  granted  a  motion  for  the  appoint- 
ment of  a  skilled  accountant  to  assist  the 
commissioner.  Johannesburg  Municipal  Coun- 
cil ^\  Stewart  &  Coy.  Ltd.,  1911  (O.  H.),  1 
S.  L.  T.  359. 

78.  Diligence  —  Historical  Docmuents  — 
Family  Pedigree. — In  an  action  for  de- 
clarator that  the  pursuer  had  the  right  to 
the  office  of  King's  standard-bearer  for 
Scotland,  diligence  granted  the  defender 
for  the  recovery  of  documents  in  the 
hands  of  the  pursuer  relating  to  (1)  the 
oflSce  of  standard-bearer ;  (2)  the  defender's 
pedigree.  Earl  of  Lauderdale  v.  Wedder- 
burn,  1904,  7  F.  1045;  42  S.  L.  E.  222; 
12  S.  L.  T.  622. 

79.  Diligence — Recovery  of  Documents- 
Income  Tax  Receipts — Slander — Injury  to 
Business. — Held  by  Lord  Dewar  (Ordinary) 
that  the  defender,  in  an  action  for  slander, 
in  which  the  pursuer  averred  injury  to  his 
business  by  the  alleged  slander,  was  not 
entitled  to  a  diligence  for  recovery  of  the 
income  tax  receipts  of  the  pursuer  {Gray  v. 
Wylie,  1904,  6  F.  448,  followed).  Keir  v. 
Outram  &  Gay.  Ltd.,  1913  (0.  H.),  51 
S.  L.  E.  8;  1913,  2S.  L.  T.  165. 

80.  Diligence— Recovery  of  Documents 
—Loss  to  Business  through  Accident — 
Income  Tax  Receipts. — Where  a  pursuer 
in  an  action  of  damages  for  personal  in- 
juries received  in  a  railway  accident 
through  the  fault  of  the  defenders  averred 
loss  and  damage  to  his  business,  the  de- 
fenders were  granted  a  diligence  to  recover 
the  income  tax  receipts  of  the  pursuer  for 
the  three  years  preceding  the  accident. 
Irvine  v.  Glasgow  and  SoutJi^Western  Pdy.  Coy., 
1913  (0.  H.),  2  S.  L.  T.  452. 

81.  Diligence— Recovery  of  Documents 
— Slander— Production  before  Adjustment 
of  Issues.  —  The  pursuer,  in  a  slander 
action,  which  was  based  on  a  letter  written 
by  the  defenders  to  a  third  party,  moved, 
after  the  order  for  but  before  lodging  of 
issues,  for  a  diligence  to  recover  the  docu- 
ment containing  the  alleged  libel.  The 
Lord  Ordinary  granted  the  diligence. 
Graeme-Hunter  v.  The  Glasgow  Iron  and 
Steel  Coy.  Ltd.,  1908  (0.  H.),  16  S.  L.  T.  15. 

82.  Diligence  —  Recovery  of  Notes  of 
Evidence  at  Fatal  Accidents  Inquiry. — 
Pursuer  in  an  action  of  damages  in  respect 
of  the  death  of  his  son  moved  for  a  dili- 
gence to  recover  the  notes  of  evidence  given 
at  the  fatal  accidents  inquiry  with  reference 


to  his  son's  death.  Held  that  the  proper 
procedure  was  not  by  diligence,  but  by  an 
order  from  the  Court,  and  motion  refused. 
Brown  v.  Glenboig  Union  Fireclay  Coy.  Ltd., 
1911  (0.  H.),  1  S.  L.  T.  27. 

83.  Diligence  —  Recovery  of  Writs  — 
Letter-Books  —  Primary  and  Secondary 
Evidence. — The  respondent  in  an  action 
obtained  a  diligence  for  the  recovery,  inter 
alia,  of  certain  letters  written  by  the  com- 
plainers,  and  "failing  principals,"  for  re- 
covery of  copies  thereof.  He  subsequently 
moved  for  a  second  diligence  to  recover  the 
letter-books  of  the  complainers'  agents  con- 
taining copies  of  certain  letters  written  by 
them  on  behalf  of  the  complainers.  Held 
that  as  the  respondent  had  not  attempted 
to  show  that  the  originals  were  irrecover- 
able, he  was  not  entitled,  hoc  statu,  under 
the  first  diligence  to  recover  the  letter- 
books  of  the  complainers'  agents  contain- 
ing copies  of  letters  written  by  them,  or  to 
obtain  the  second  diligence.  Caledonian 
Bly.  Coy.  v.  Symingtm,  1912,  S.  C.  1033; 
49  S.  L.  E.  751 ;  1912,  2  S.  L.  T.  12. 

84.  Diligence — Scope  of— Allowance  of 
Proof— Patent — Infringement—  Damages- 
Recovery  of  Defender's  Business  Books 
before  Validity  of  Patent  Determined.— 

This  was  an  action  of  interdict  against  the 
infringement  of  a  patent  and  for  damages, 
or,  alternatively,  profits.  The  defender 
pleaded  that  the  patent  was  invalid.  A 
general  proof  was  allowed.  The  pursuer 
applied  for  a  diligence  to  recover  the 
defender's  business  books,  &c.,  with  a  view 
to  proving  damage.  The  defender  objected 
that  the  pursuer  should  not  get  access  to 
his  books  until  the  validity  of  the  patent 
had  been  determined.  The  Lord  Ordinary, 
holding  himself  bound  by  the  allowance  of 
a  general  proof,  granted  the  diligence  craved. 
Brawn  v.  Evered,  1904  (0.  H.),  12  S.  L.  T. 
121. 

85.  Diligence  —  Slander  in  Newspaper 
Report  —  Paragraphs  in  Previous  Issues 
Inferring  Malice— Recovery  of  (a)  Materials 
from  which  Paragraphs  Printed ;  (b)  Com- 
munications between  Defenders  and  Corre- 
spondents; (c)  Letters  by  Members  of 
Public. — In  an  action  against  a  newspaper 
for  slander  contained  in  a  report  of  a 
political  meeting,  pursuer,  who  averred 
malice,  and  founded  on  letters  and  parar 
graphs  referring  to  him  published  in 
previous  issues  of  the  paper,  moved  for  a 
diligence  to  recover  (1)  manuscript  notes 
or  reports  from  which  the  paragraphs  were 
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printed;  (2)  all  communications  relating 
to  the  subject-matter  of  the  paragraphs 
between  the  defenders  and  (a)  their  local 
correspondents  or  (b)  members  of  the  public ; 
(3)  (a)  all  notes  of  the  proceedings  of  the 
meeting  in  question  made  by  defenders' 
reporters  or  correspondents,  (b)  all  written 
reports  of  the  meeting  supplied  to  the 
defenders;  and  (4)  all  correspondence 
between  the  defenders  and  their  local 
correspondents  referring  to  the  publication 
of  the  matters  complained  of.  The  Court, 
in  consideration  of  the  detailed  averments 
of  malice,  granted  the  diligence.  Beid  v. 
Johnston  &  Coy.,  1912,  S.  C.  187  ;  49  S.  L.  R. 
106;  1911,  2S.  L.  T.  433. 

86.  Diligence  —  Specification  —  Fishing 
Diligence— Anonymous  Letters— Slander- 
Newspaper. — Certain  articles  of  a  specifica- 
tion disallowed  on  the  grounds  that  the 
letters  called  for  were  not  of  the  essence, 
and  that  the  articles  themselves  were  much 
too  wide,  and  if  granted  could  not  be 
executed.  Og'ston  &  Tennant,  Ltd.  v.  The 
Daily  Eecord,  Glasgow,  1909,  S.  C.  1000; 
46  S.  L.  R.  703;  1909,  1  S.  L.  T.  551. 

87.  Onus — Arrestments  to  Found  Juris- 
diction—Pursuer Ordered  to  Lead  in  Proof 
on  Jurisdiction. — In  an  action  against  a 
firm  not  in  this  country,  but  against  whose 
property  arrestments  had  been  used  to 
found  jurisdiction,  the  defenders  pleaded 
no  jurisdiction,  averring  that  the  arrest- 
ments did  not  arrest  any  property  belonging 
to  them.  The  pursuers  moved  that  the 
defenders  should  be  ordained  to  lead  in 
the  proof  in  the  question  of  jurisdiction. 
The  Lord  Ordinary  held  that  the  defenders, 
having  on  record  made  out  a  primd  facie 
case  of  no  jurisdiction,  the  pursuer  must 
lead  in  the  proof.  '  Donald  v.  Baird  &  R.  0. 
&  A.  B.  Mackay,  1907  (0.  H.),  15  S.  L.  T. 
427. 

88.  Onus  —  Milk  —  Adulteration  — 
Deficiency  in  Fat — Proof  of  Genuineness — 
Discharge  of  Onus. — Held  that  the  onus  of 
proof  imposed  by  Art.  1  of  the  Sale  of 
Milk  Regulations,  1901,  upon  a  person 
accused  of  selling  milk  that  was  not 
genuine,  had  been  sufficiently  discharged 
by  the  evidence  of  the  accused  and  his 
mother  and  servants  (which  was  not  dis- 
believed) that  the  milk  had  not  been 
tampered  with,  and  that  corroboration  by 
neutral  testimony  was  unnecessary.  Lamont 
V.  Bodger,  1911  (J.),  S.  C.  24;  48  S.  L.  R. 
60;  1910,  2  S.  L.  T.  314;  6  Adam,  328. 


89.  Onus— Money-Lenders  Act,  1900  (63  & 
64  Vict.  0.  51),  sec.  1— Excessive  Interest.— 
In  an  action  by  a  money-lender  on  a  promis- 
sory note  the  defender  averred  that  the 
note  included  40  per  cent,  on  the  original 
loan,  and  asked  the  Court  to  re-open  the 
transaction  as  "harsh  and  unconscionable." 
The  Lord  Ordinary  ordained  the  defender 
to  lead  in  the  proof.  JVolfe  (Imperial 
Credit  Bank)  v.  Green,  1908  (0.  H.),  15 
S.  L.  T.  732. 

90.  Onus  proband!— Non-Probative  Writ 
— Genuineness— Bill  of  Exchange. — Observed 
(by  Ld.  Kinnear)  it  is  a  "  settled  principle 
of  our  law  that  the  person  who  proposes 
to  put  in  force  a  written  instrument  which 
is  not  in  itself  probative  must  prove  it  to 
be  genuine  if  its  genuineness  is  disputed." 
M'Intyre  v.  National  Bank  of  Scotland,  Ltd., 
1910,  S.  C.  150;  47  S.  L.  R.  234;  1910,  1 
S.  L.  T.  63. 

91.  Onus  — Salmon  Fishings  —  Drift  or 
Hang-Nets  in  Eiver  or  Estuary— Interdict. 
— The  proprietors  of  salmon  fishings  sought 
to  interdict  the  lessees  from  fishing  for 
salmon  with  drift  or  hang-nets.  The  re- 
spondents denied  that  they  were  fishing  by 
that  method,  and  averred  that  they  were 
fishing  by  net  and  coble.  The  complainers 
maintained  that  the  respondents  had  adop- 
ted devices  to  simulate  net  and  coble  in 
order  to  deceive.  The  Lord  Ordinary  held 
that  in  the  circumstances  disclosed,  viz.  the 
season  of  the  year,  the  state  of  the  tide  at 
the  time,  and  the  nature  of  the  locality  in 
which  the  respondents  were  fishing,  the 
onus  was  shifted  on  them  to  prove  that  they 
were  in  fact  fishing  by  net  and  coble  or 
other  lawful  means.  He  held  that  they 
had  failed  to  discharge  that  onus,  and  granted 
interdict  in  terms  of  the  note.  Driimnumd 
V.  Pepper,  1908  (0.  H.),  15  S.  L.  T.  688, 

92.  Precognition— Facilities  for  Taking 
Precognitions. — In  an  action  for  slander  by 
a  lady  against  a  firm  of  shopkeepers,  pur- 
suer averred  that  while  in  defenders'  shop 
as  a  customer  one  of  defenders'  employees 
accused  her  of  having  stolen  a  purse. 
Before  the  record  was  closed  she  moved 
for  an  order  upon  defenders  to  disclose  the 
names  and  addresses  of  their  employees 
who  were  witnesses  of  the  incident,  and  to 
allow  her  reasonable  facilities  for  precog- 
noscing  them  outwith  the  presence  of  the 
defenders  or  their  agents.  The  Court 
refused  the  motion.  Observations  (per  the 
Lord  President)  on  circumstances  in  which 
the  Court  will  authorise  the  precognition 
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of  witnesses.  HeTuLersmi  v.  Patrick  l^hom- 
s<m,  Ltd.,  1911,  S.  C.  246 ;  48  S.  L.  E.  200  ; 
1910,  2  S.  L.  T.  443. 

93.  Precognition — Facilities  for  Taking 
Precognitions. — In  an  action  of  damages 
against  a  tramway  company  pursuer  averred 
that  she  was  injured  through  the  fault 
either  of  the  conductor  or  of  the  driver  of 
one  of  the  defenders'  ears.  After  the 
record  was  closed,  but  before  issues  were 
adjusted,  pursuer  moved  for  an  order  on 
the  defenders  to  disclose  the  names  and 
addresses  of  the  driver  and  conductor  of 
the  car.  Held  that  Lord  Anderson  (Ordin- 
ary) had  wrongly  refused  the  motion 
{observation  of  Lord  President  Dunedin  in 
Henderson  v.  Patrick  Thomson,  Ltd.,  1911, 
S.  C.  246,  applied).  Clarke  v.  Edinburgh  and 
District  Tramways  Cay.  Ltd.,  1914,  S.  C.  775 ; 
51  S.  L.  E.  681 ;  1914,  2  S.  L.  T.  39. 

94.  Precognition  — Right  of  Pursuer  to 
Precognosce  Witnesses  in  Defenders'  Em- 
ployment. —  Opinion  per  Lord  Salvesen 
(Ordinary)  that  defenders  in  an  action  of 
damages  for  personal  injuries  were  bound 
to  give  facilities  to  the  pursuer  for  the  pre- 
cognition of  persons  in  their  employment, 
and  that  outwith  the  presence  of  the  de- 
fenders or  their  agents.  M'Phee  v.  Glasgow 
Coiporatim,  1910  (0.  H.),  1  S.  L.  T.  380. 

95.  Public  and  Official  Documents— Regu- 
lations for  the  Territorial  Force  —  The 
Army  Act,  1881  (44  &  45  Vict.  c.  58)  (as 
amended  by  the  Annual  Army  Acts  to 
1911),  sec.  163.— Regulations  for  the  Terri- 
torial Force  fall  within  sec.  163  of  the 
Army  Act,  1881  (as  amended),  and  accord- 
ingly do  not  require  to  be  proved  by  wit- 
nesses. Todd  V.  Anderson,  1912  (J.),  S.  C. 
105;  49  S.  L.  E.  1002;  1912,  2  S.  L.  T. 
217  ;  6  Adam,  713. 

96.  Secondary  Evidence— Evidence  Led 
at  Fatal  Accident  Inciuiry  —  Motion  to 
have  Evidence  Lodged  in  Process  in  Action 
of  Damages  for  Death  of  Son.— In  an  action 
of  damages  by  a  miner  against  a  coal  com- 
pany in  respect  of  the  death  of  his  son, 
pursuer  moved  for  an  order  to  remit  the 
process  of  the  fatal  accident  inquiry  which 
had  been  held,  so  that  it  might  be  lodged 
in  process.  Pursuer  stated  that  he  desired 
to  make  use  of  (1)  the  evidence  of  a  witness 
who  had  disappeared,  and  (2)  evidence  as 
to  a  production  which  had  been  lost.  The 
Lord  Ordinary  refused  the  motion.  Doclierty 
V.  The  Niddrie  and  Benhar  Coal  Coy.  Ltd., 
1911  (0.  H.),  1  S.  L.  T.  396. 


97.  Witness  —  Credibility  —  Opinion  of 
Judge  who  Heard  Witness — Duty  of  Court 
of  Appeal — Observations  per  curiam  as  to  the 
duty  of  a  Judge  of  Appeal  to  form  his  own 
opinion  upon  questions  of  fact  submitted 
to  review,  and  as  to  the  weight  to  be  at- 
tached to  the  opinion  of  the  Judge  of  first 
instance  who  saw  and  heard  the  witnesses. 
Christie  v.  Lybiirn,  1913,  S.  C.  1077;  50 
S.  L.  E.  882;  1913,  2  S.  L.  T.  197. 

98.  Witness  —  Cross-Ezamination  —  Con- 
joined Actions  against  same  Defender- 
Right  of  Competing  Pursuers  to  Cross- 
Examine  each  other's  Witnesses — English 
Practice.  —  Where  two  separate  actions 
against  the  same  defender  in  which  the 
claims  of  the  two  pursuers  were  mutually 
hostile  had  been  conjoined,  held  that  (fol- 
lowing the  English  practice)  counsel  for 
one  pursuer  had  the  right  to  cross-examine 
the  witnesses  for  the  other.  Boyle  y.  Olsen; 
Lindsey  Steam  Fishing  Coy.  Ltd.  v.  Adiesel- 
skabet  Bonheur,  1912,  S.  C.  1235 ;  49  S.  L.  E. 
894;  1912,  2  S.  L.  T.  114. 

99.  Witness — Exclusion— Officer  of  Court 
— Assessor. — An  assessor  of  Court  held  a 
competent  witness  as  to  facts  which  had 
come  under  his  notice  in  another  official 
capacity.  Patrick  v.  JFood,  1905  (J.),  8  F. 
4 ;  43  S.  L.  E.  46 ;  13  S.  L.  T.  520 ;  4  Adam, 
648. 

100.  Witness — Lunatic  —  Medical  Evi- 
dence as  to  Capacity  —  Admissibility.  — 
The  Lord  Ordinary  after  hearing  medical 
evidence  refused  to  allow  a  certified  lunatic 
to  be  examined  as  a  witness,  in  respect  that 
it  appeared  that  he  suffered,  not  merely 
from  a  specific  delusion,  but  from  a  general 
impairment  of  intellect ;  and  because  his 
evidence  was  wanted  not  on  simple  matters 
of  fact  but  on  communications  involving 
resulting  legal  deductions  and  could  not 
be  taken  without  a  close  cross-examination. 
Biickle  V.  Kirk  (Btickle's  Curator),  1907 
(0.  H.),  15  S.  L.  T.  98. 

101.  Witness— Particeps  criminis— Cross- 
Examination  —  Criminal  Evidence  Act, 
1898. — Where  one  of  two  or  more  persons 
charged  with  a  crime  gives  evidence  the 
other  or  others  may  cross-examine  him. 
Hackston  v.  Bllllar,  1906  (J.),  8  F.  52;  43 
S.  L.  E.  395 ;  13  S.  L.  T.  826  ;  5  Adam,  37. 

102.  Writ  or  Oath  —  Renunciation  of 
Money  Claim  ex  intervallo. — Where  a 
pecuniary  claim  is  renounced,  not  at  the 
time  of  its  constitution,  but  ex  intervallo, 
the   renunciation  must  be  proved  by  the 
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creditor's  writ  or  oath.  Kilpatrick  v.  Dunlop, 
1909  (0.  H.),  2  S.  L.  T.  307. 

103.  Writ  or  Oath,  or  at  Large— Bank- 
Overdraft. — The  defence  to  an  action  by  a 
hank  for  payment  of  an  overdraft  was  that 
the  defender  was  agent  for  a  disclosed 
principal,  and  that  the  account  was  kept  in 
his  name  as  agent.  The  Lord  Ordinary 
allowed  a  proof  at  large.  Bank  of  Scotland 
V.  Borie,  1908  (0.  H.),  16  S.  L.  T.  21. 

EXCHEQUER,  COURT  OF 

See  (1)  Burgh,  voce  Accounts. 
(2)  Jurisdiction. 

Petition   to   Lord    Ordinary    in,    see 
Process,  voce  Petition. 

EXECUTION  OF  DEEDS 

See  Writ. 

EXECUTOR 

See  (1)  Heirs  and  Executors. 
(2)  Title  to  Sue. 

EXPENSES 

Abandonment,  1-6,  97,  102. 

Action  to  Eecovbr,  24,  31. 

Agent   and   Client,  7,  25,  84,  88,  92, 

164-177,  189,  191,  192,  212,  216,  217. 
Agent-Disburser,  8-16,  llO. 
Agent,  Local,  7,  14,  186. 
Amendment  of  Eecord,  136, 137, 142,143, 

205 ;  see  also  Process,  voce  Eecord. 
Amendment  of  Summons,  see  Process, 

voce  Summons. 
Appeal,  17-21, 117, 118  ;  see  also  Review, 

voce  Appeal  (Competency). 
Appeal,  House  of  Lords,  19,  80,  107, 

117,  219. 
Arrestments,  22,  164. 
Award,  23-32,  107,  131,  132,  219. 
Bankrupt,  33-40. 
Caution,  35-50. 
Charging  Order,  51-54,  164. 
Commission  to  Examine,  see  Evidence, 

voce  Commission. 
Commissioner,  55. 
Company,  41-43,  116,  167,  168;  see  also 

voce  Company. 
Compensation,  8-13. 
Compulsory  Powers,  140,  141. 
Concurring  Pursuer,  56. 
Consigned  Money,  Petition  to  Uplift, 

57,  58. 
Co-Obligant,     Expenses    of,    see    voce 

Eelief. 


Copies  of  Productions,  139. 
Correspondence,  68,  74,  230. 
Disclaimer,  see  Process,  voce  Diligence. 
Divorce,  84-99  ;    and  see  Husband  and 

Wife,  infra. 
DoMiNUS  litis,  48,  59. 
Entail,  see  voce  Entail. 
Execution  Pending,  117. 

"Expenses  in  the  Cause,"  179,  181. 

Fees  to  Counsel,  60-74,  182,  185-187, 
190,  191. 

Fees  to  Skilled  Witnesses,   68,   185, 
192,  224-227. 

Foreign  Solicitor,  178. 

General  Finding,  28,  180,  181,  197,  198. 

Haver,  74,  75. 

House  of  Lords,  1 9, 80, 1 07, 1 1 7, 1 75,  2 1 9. 

Husband  and  Wife,  45,  77-103,  165, 166. 

Incidental  Expenses,  181. 

Interdict,  104,  105. 

Interim  Award,  79-83,  93-96,  101,  103. 

Interim  Execution,  117. 

Joint  and  Several  Liability,  28,  56,  77, 
100,  145,  147-152. 

Judgments  Extension  Act,  24. 

Judicial  Factor,  106-110. 

Jury  Trial,  20,  21,  63,  64,  71,  111-115, 
118,  120-130,  152,  206. 

Liquidation,  41,  167,  168 ;  see  also  Com- 
pany, voce  Liquidation. 

Liquidator,  116. 

Mandatary,   see  Process,   voce  Manda- 
tary. 

Mixed  Success,  195,  196. 

Modification,  1,  3,  117-130,  229. 

Motion  for,  25-28,  175. 

Multiplepoinding,  131-134,  214. 

Neither  Party  gets,  29. 

New  Trial,  112-114. 

Notes  of  Evidence,  183,  184. 

Objections,  29,  60, 158-162,  180,  182-194, 
220. 

Patent  Case,  135. 

Payment  BEFORE  Proceeding,  47, 136-138. 

Petition,  57,  58,  86,  108,  110,  138;  see 
also  Process,  voce  Petition. 

Photographs,  188. 

Poor's  Eoll,  46,  47,  95,  97. 

Precognitions,  64,  74,  182,  208,  222,  230. 

Preliminary  Pleas,  197. 

Presumption  of  Life,  218. 

Public   Authorities   Protection,   169- 
176,  192. 

Railway,  57,  58;  see  also  Compulsory 
Powers,  supra. 

Eemit,  6,  104,  163. 

Reserved  Expenses,  198. 

Separate  Actions  with  same  Conclu- 
sions, 144. 

Separate  Defenders,  145, 
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Separation  and  Aliment,  101,  102. 
Several  Defenders,  32, 146-151, 195,196. 
Several  Pursuers,  152,  196. 
Sheriff  Court,   1,  20-22,  32,  106,  111, 

189-194,  199-201,  206. 
Ship,  153-155,  195,  196. 
Slander,  39,  40,  50,  128,  162,  204,  210. 
Special  Case,  107,  156,  157,  177. 
Stated  Case,  70,  193,  194,  229. 
Statements  for  Counsel,  186. 
Successful  Party  Liable,  158,  159. 
Successful  Party  Effused,  160-162. 
Summary  Procedure,  163. 
Taxation,  88,  91,  164-201,  216,  217,  228. 
Tender,   18,   182,  200,  202-211;  see  also 

Eeview,  voce  Appeal  (Competency). 
Test  Case,  168. 
Title  to  Sue  for  Expenses  only,  see 

Title  to  Sue,  voce  Executors. 
Trustees,  177,  212-219. 
Unsuccessful  Party  Gets,  180,  221. 
Unsuccessful  Party  Eefused,  220. 
Watching  Fees,  74. 
Witness,  222-228 ;  see  also  voce  Fees  to 

Skilled  Witnesses,  sup-a. 
Workmen's  Compensation,  193, 194,  203, 

229. 
Writings,  230. 

1.  Abandonment— Appeal— Sheriff  Court 
Action. — On  a  motion  for  leave  to  abandon 
an  action  appealed  from  the  Sheriff,  the 
Court  may  remit  to  the  auditor  to  tax  the 
account  of  the  respondent's  expenses,  or 
award  modified  expenses  in  its  discretion. 
M'Guire  v.  Union  Cold  Storage  Coy.  Ltd., 
1909,  S.  C.  384;  46  S.  L.  E.  323;  1909, 
1  S.  L.  T.  38. 

2.  Abandonment— A.  S.,  15th  July  1876, 
General  Regulation.  —  Where  the  Inner 
House  allowed  pursuers  to  amend  and 
remitted  back  to  the  Lord  Ordinary  to 
proceed,  the  pursuers  abandoned  their  case 
before  a  formal  interlocutor  allowing  proof 
had  been  pronounced.  Held  that  the 
defenders'  expenses  fell  to  be  taxed  in  the 
same  way  as  if  a  formal  order  for  proof 
had  been  pronounced  at  the  date  of  the 
interlocutor  remitting  to  the  Lord  Ordin- 
ary. The  Mica  Insulator  Coy.  Ltd.  v.  Bruce 
Peebles  &  Coy.  Ltd.,  1907,  S.  C.  1293;  44 
S.  L.  E.  674;  15  S.  L.  T.  .50. 

3.  Abandonment— Judicature  Act,  1825 
(6  Geo.  IV.  c.  120),  sec.  10.  —  Held  that 
"full  expenses"  under  sec.  10  of  the 
Judicature  Act  means  expenses  as  between 
party  and  party  but  not  subject  to  modi- 
fication. The  Mica  Insulator  Coy.  Ltd.  v. 
Briice  Peebles  &  Coy.  Ltd.,  1907,  S.  C.  1293  ; 
44  S.  L.  E.  674;  15  S.  L.  T.  50. 


4.  Abandonment— Minute— Condition  to 
Pay  Expenses  —  Kepayment  of  Previous 
Award. — The  Court  refused  to  receive  a 
minute  of  abandonment  in  other  than  the 
statutory  form,  which  requires  payment  of 
"  full  expenses."  Opinion  that  these  latter 
might  include  repayment  of  expenses 
awarded  the  pursuer  at  an  earlier  stage, 
and  paid  by  the  defender.  Stewart  v. 
Stewart,  1906,  8  F.  769;  43  S.  L.  E.  522; 
13  S.  L.  T.  997. 

5.  Abandonment  —  Withdrawal — Condi- 
tion to  pay  Expenses. — The  expenses  to  be 
paid  on  withdrawing  a  minute  of  aban- 
donment are  the  expenses  directly  caused  by 
its  lodging — not  the  expenses  of  the  cause 
up  to  date.  Lee  v.  Pollock's  Trs.,  1907,  S.  C. 
211 ;  44  S.  L.  E.  192  ;  14  S.  L.  T.  115,  554. 

6.  Abandonment  —  Withdrawal  of  Ee- 
claiming  Note  or  Appeal  —  Expenses  of 
Respondent. — Held  (after  consultation  with 
Second  Division) : — "  As  a  general  rule, 
when  a  motion  is  made  by  a  reclaimer  or 
appellant  for  the  refusal  of  a  reclaiming 
note  or  an  appeal  which  has  already  been 
sent  to  the  roll,  the  respondent  will  be 
allowed  in  the  case  of  a  reclaiming  note 
two  guineas,  and  in  the  case  of  an  appeal, 
three  guineas,  of  expenses.  But  in  certain 
exceptional  cases  a  remit  will  be  made  to 
the  auditor  to  tax  the  respondent's  account 
of  expenses.  Where  a  reclaiming  note  or 
appeal  has  appeared  in  the  roll,  or  would, 
in  ordinary  course,  soon  appear  in  the  roll, 
then  the  respondent  may,  after  communica- 
tion with  his  opponent,  proceed  to  print 
such  documents  as  he  thinks  necessary  for 
the  presentation  of  his  case  to  the  Court ; 
and,  if  he  does  so,  then  his  expenses  will 
be  allowed  if  the  Court,  having  regard  to 
all  the  circumstances  of  the  case,  think  that 
his  preparations  were  reasonable."  E.  B. 
Marsden,  Ltd.  v.  Brunton  &  Sons,  1914,  S.  C. 
868 ;  51  S.  L.  E.  749 ;  1914,  2  S.  L.  T.  96. 

7.  Agent — Local  —  Attendance  at  Court 
of  Session  —  Proof  —  Country  law-agents 
attended  proceedings  in  the  Court  of  Session 
where  the  questions  at  issue  had  involved 
inquiry  over  a  series  of  years.  In  taxing 
their  account  as  between  agent  and  client 
on  a  remit  from  the  registrar  in  London, 
the  auditors  disallowed  the  charges  for 
these  attendances  as  unnecessary.  Held 
that  as  the  proper  conduct  of  the  cause 
necessitated  the  attendance  of  the  local 
agents  the  charges  should  have  been 
allowed.  Bannatyne,  Kirhwood,  Fraim  & 
Coy.,  Minuters,  1 907,  S.  C.  705 ;  44  S.  L.  K. 
553;  14  S.  L.  T.  949. 
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8.  Agent-Dis'burser—  Compensation.— In 
a  multiplepoinding  brought  by  trustees, 
the  First  Division  on  a  reclaiming  note 
found  the  testator's  widow  entitled  to  the 
liferent  of  £10,000,  and  the  trustees  paid 
the  beneficiary  £500  to  account.  This  was 
reversed  by  the  House  of  Lords.  In  a 
petition  to  apply  the  judgment,  held  that 
the  widow's  agent  was  not  entitled  to  decree 
for  expenses  in  his  name  as  disburser,  the 
trustees  having  a  right  to  set-off  in  respect 
of  the  sum  of  £500  paid  by  them  to  her 
on  account.  Grieve's  Trs.  v.  Grieve  and 
Others,  1907,  S.  C.  963 :  44  S.  L.  E.  737  ; 
15  S.  L.  T.  91. 

9.  Agent-Disburser — Compensation.  —In 

an  action  for  payment  of  a  sum  due  for 
mason  work  executed  under  a  contract, 
the  defenders  pleaded,  inter  alia,  "  no  title 
to  sue."  The  Lord  Ordinary  allowed  a 
preliminary  proof  on  the  question  of  title, 
and  thereafter,  as  a  result  of  the  proof, 
repelled  the  plea  and  found  the  pursuer 
■entitled  to  expenses.  The  pursuer  there- 
after having  moved  for  decree  in  name  of 
the  agents-disbursers,  the  Lord  Ordinary 
suspended  consideration  of  the  motion  in 
hoc  statu,  in  respect  that  a  counter-claim 
ior  expenses  against  the  pursuer  might 
arise  in  the  subsequent  course  of  the  litiga- 
tion. The  pursuer  having  reclaimed,  held 
that  while  the  course  taken  by  the  Lord 
Ordinary  was  competent,  the  interlocutor 
should  in  the  circumstances  be  recalled, 
and  decree  granted  as  craved.  Nelson  & 
Coy.  V.  Corporation  of  Glasgow,  1908,  S.  C. 
879;  45  S,  L.  E.  710;  16  S.  L.  T.  74. 

10.  Agent-Disburser  —  Compensation  — 
Decree  for  One  of  Two  Separate  Sums — 
Bight  to  Set-off  against  Expenses  Awarded 
"to  Defender. — In  an  action  for  payment  of 
two  sums  on  separate  grounds  of  liability, 
pursuers  obtained  decree  for  one  sum  only, 
and  the  defender  was  found  entitled  to 
modified  expenses.  The  Court  refused  a 
motion  to  the  effect  that  decree  for  the 
defender's  expenses  should  go  out  in  name 
of  the  agent-disburser,  in  respect  that  pur- 
«uers  were  entitled  to  set-off  the  sum  for 
which  they  had  obtained  decree  against  the 
expenses  found  due  to  the  defender.  Masco 
Cabinet  Coy.  Ltd.  v.  Martin,  1912,  S.  C. 
896;  49  S.  L.  E.  597;  1912,  1  S.  L.  T. 
349. 

11.  Agent-Disburser  —  Compensation  — 
Expenses  of  an  Action  for  Keparation  and 
of  an  Application  for  Order  to  State  a  Case 
under  Workmen's  Compensation  Act  aris- 


ing out  of  the  Same  Accident.— A  workman 
having  agreed  to  accept  compensation  under 
the  Act,  unsuccessfully  sued  his  employers 
at  common  law.  The  Sheriff-Substitute 
granted  special  warrant  to  record  a  memo- 
randum of  the  agreement  and  the  employers 
applied  for  an  order  on  the  Sheriff-Substitute 
to  state  a  case.  Application  refused.  Held 
that  the  decree  for  the  expenses  awarded 
to  the  workman  in  the  application  under 
the  Workmen's  Compensation  Act  could 
not  go  out  in  the  name  of  the  agent- 
disburser,  as  that  would  prevent  the  em- 
ployers setting-off  against  such  expenses 
the  expenses  awarded  them  in  the  common 
law  action.  Lochgelly  Iron  and  Coal  Coy. 
Ltd.  V.  Sinclair,  1907,  S.  C.  442 ;  44  S.  L.  E. 
364;  14  S.  L.  T.  783. 

12.  Agent-Disburser  —  Compensation  — 
Petition  for  Sequestration.— A  foreigner 
was  charged  on  a  decree  against  him  in  an 
action  brought  by  him  in  Scotland,  and  he 
left  without  paying.  A  petition  for  his 
sequestration  was  thereafter  dismissed  on 
the  ground  of  no  jurisdiction,  the  petitioners 
being  found  liable  to  the  respondent  in 
expenses,  and  the  Lord  Ordinary  allowed 
decree  for  the  taxed  amount  to  go  out 
and  be  extracted  in  the  name  of  agents- 
disbursers.  Levy  V.  Blasguez,  1908  (0.  H.), 
16  S.  L.  T.  6. 

13.  Agent-Disburser  —  Compensation  — 
Set-off  of  Expenses  Awarded  in  One 
Action  against  Expenses  in  Second 
Action. — A  judgment  creditor  brought  a 
furthcoming  of  an  arrested  sum,  had  to 
amend  his  pleadings,  and  was  found  liable 
in  expenses.  Held  that,  as  against  the 
defender's  agent-disburser  in  the  furthcom- 
ing, the  pursuer  was  not  entitled  to  set  off 
either  his  judgment  debt  or  the  award  of 
expenses  in  the  action  wherein  he  had 
obtained  his  judgment.  Fine  v.  Edinburgh 
Life  Assurance  Coy.,  1909,  S.  C.  636  ;  46 
S.  L.  E.  480;  1909,  1  S.  L.  T.  233. 

14.  Agent-Disburser— Local  Agent.— In 
an  appeal  from  the  Sheriff  Court,  in  which 
the  defender  was  successful  in  having  the 
adverse  interlocutor  recalled  with  expenses 
in  both  Courts,  decree  for  the  taxed  amount 
thereof  was  asked  in  name  of  the  agent  in 
the  Sheriff  Court  as  agent-disburser,  and  on 
assurance  that  the  motion  was  made  by  in- 
structions of  the  Edinburgh  agent,  and  had 
been  duly  intimated  to  the  other  side  and 
was  unopposed,  it  was  granted.  Smith  v. 
Gordon,  1908,  45  S.  L.  E.  513 ;  15  S.  L.  T 
1031. 
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15.  Agent-Disburser — Settlement  of  Ac- 
tion by  Parties  pending  Appeal  —  Bight 
of  Agent  to  be  Sisted  in  Order  to  Obtain 
Decree  for  Expenses.  —  Decree  was  pro- 
nounced in  an  action  in  the  Sheriff  Court 
against  a  defender,  with  expenses.  The 
defender  appealed  to  the  Court  of  Session, 
and,  pending  the  appeal,  the  parties  settled 
the  action  outwith  the  knowledge  of  the 
pursuer's  agents.  The  appellant  having 
thereafter  craved  the  Court,  in  respect  of 
the  settlement,  to  assoilzie  him  and  to  find 
no  expenses  due  to  or  by  either  party,  the 
pursuer's  agents  lodged  a  minute  craving 
to  be  sisted  as  parties  to  the  action  in  order 
that  they  might  obtain  decree  against  the 
defender  and  appellant  for  their  expenses 
as  agents-disbursers.  Held  (by  five  Judges, 
diss.  Ld.  Kinnear)  that  the  minuters  were 
entitled  to  be  so  sisted.  Ammon  v.  Todd, 
1912,  S.  C.  306;  49  S.  L.  E.  244;  1912, 
1  S.  L.  T.  118. 

16.  Agent-Disburser— Settlement  of  Ac- 
tion by  Parties— Right  of  Agent  to  be 
Sisted  as  Party  to  Obtain  Decree  for 
Expenses.  —  Where  the  defender  to  an 
action  for  breach  of  promise  of  marriage 
married  the  lady  [pursuer]  pending  the 
action,  and  the  parties  thereafter  lodged  a 
minute  craving  the  Court  to  assoilzie  the 
defender  and  to  find  no  expenses  due  to  or 
by  either  party,  the  agent  for  the  pursuer 
was  found  entitled  to  sist  himself  as  a  party 
to  the  effect  of  obtaining  a  decree  for  the 
expenses  of  the  action  against  the  defender. 
Mitchell  v.  Stephen,  1913  (0.  H.),  2  S.  L.  T. 
367. 

17.  Appeal  on  Question  of  Expenses.— 
Opinions  that  appeals  on  questions  as  to 
expenses  should  be  discouraged.  Caldwell 
V.  Dyhes,  1906,  8  F.  839 ;  43  S.  L.  R.  606 ; 
14  S.  L.  T.  67. 

18.  Appeal  on  Question  of  Expenses 
Merely — Tender. — An  action  was  raised  in 
the  Sherifi'  Court  concluding  for  payment 
of  £150,  with  interest  from  the  date  of 
citation.  The  £150  consisted  of  £75  of 
advances  and  £75  in  name  of  bonus.  The 
defender  on  record  tendered  the  £75  of 
principal,  with  expenses  to  the  date  of 
tender,  but  omitted  to  tender  interest. 
Pursuer,  however,  went  to  proof  and  ulti- 
mately obtained  a  decree  for  £75,  with 
interest  and  expenses,  including  the  ex- 
penses of  the  proof.  The  defender  then 
appealed  to  the  Court  of  Session  solely  on 
the  question  of  expenses,  and  contended 
that  he  was  entitled  to  expenses  from  the 


date  of  the  interlocutor  allowing  proof. 
The  Court,  holding  that  the  allowance  to 
the  pursuer  of  the  expenses  of  the  proof 
was  clearly  unjust,  sustain^  the  appeal. 
Garrioch  v.  Glass,  1911,  S.  C.  453;  48 
S.  L.  E.  347;    1911,  1  S.  L.  T.  89. 

19.  Appeal — House  of  Lords  — Appeal 
Dropped  —  Power  of  Court  to  Deal  with 
Expenses   in  Connection  with   Appeal.— 

A  decree  was  pronounced  on  a  reclaiming 
note  and  the  successful  party  found  entitled 
to  expenses.  Leave  to  appeal  to  the  House 
of  Lords  was  granted,  and  after  certain 
initial  steps  had  been  taken  in  connection 
therewith  the  appeal  was  dropped.  Held 
that  the  Court  of  Session  had  no  power  to 
deal  with  the  expenses  incurred  in  con- 
nection with  the  appeal.  Mackendrich  \\ 
National  Union  of  Bock  Labourers,  1911,  S.C, 
536  ;  48  S.  L.  E.  431 ;  1911,  1  S.  L.  T.  112, 

20.  Appeal— Sheriff  Court— Jury  Trial- 
New  Trial. — A  pursuer  obtained  a  verdict 
in  a  jury  trial  in  the  Sherifi'  Court.  The 
defender  appealed  to  the  Court  of  Session, 
which  set  aside  the  verdict  as  being  con- 
trary to  the  evidence,  ordered  a  new  trial, 
unA  found  the  pursuer  liable  in  the  expenses 
of  the  appeal.  Bond  v.  Dalmeny  Oil  Coy.. 
Ltd.,  1909,  46  S.  L.  E.  920 ;  1909,  2  S.  L.  T. 
146. 

21.  Appeal— Sheriff  Court— Jury  Trial- 
New  Trial — Expenses  of  Appeal. — Where 
the  Court  set  aside  a  verdict  for  the  pursuer 
in  a  jury  trial  in  the  Sheriff  Court,  and 
granted  a  new  trial,  on  the  ground  that  the 
verdict  had  been  erroneously  applied  and 
was  contrary  to  the  evidence,  the  pursuer 
was  found  liable  in  the  expenses  of  the 
appeal.  Reid  v.  James  Nimmo  &  Coy.  Ltd., 
1913,  S.  C.  1002;  50  S.  L.  E.  789;  1913, 
2  S.  L.  T.  67. 

22.  Arrestments  on  Dependence — Motion 
for  Eecal — Separate  Process — Expenses  of 
Opposing  Motion  for  Recal— Personal  Dili- 
gence Act,  1838  (1  &  2  Vict.  c.  114),  sec.  20. 
— The  pursuers  in  an  action  having  used 
arrestments  on  the  dependence  of  the  sum- 
mons, the  defenders,  before  lodging  defences 
and  without  presenting  a  petition  under 
sec.  20  of  the  Personal  Diligence  Act,  1838, 
moved  the  Lord  Ordinary  in  the  motion 
roll  to  recal  the  arrestments.  The  pursuers 
opposed,  and  the  Lord  Ordinary,  on  the 
ground  that  the  motion  was  incompetent, 
sustained  their  opposition.  The  pursuers, 
being  ultimately  successful  in  their  action, 
were  awarded  expenses,  and  in  their  account 


321 


EXPENSES 


322 


charged  £6,  6s.  as  expenses  of  opposing 
the  motion  for  recal.  The  auditor  dis- 
allowed the  charge  m  Mo,  on  the  ground 
that  the  expenses  in  question  fell  to  be 
treated  as  expenses  in  a  separate  process 
(a  process  for  recal  of  arrestments),  and 
could  not  accordingly  be  recovered  as 
expenses  in  the  principal  action.  The  Court 
sustained  the  objection  to  the  extent  of 
allowing  three  guineas  of  expenses.  Bobert 
Muir  &  Coy.  Ltd.  v.  The  United  Collieries, 
Ltd.,  1908,  S.  C.  768;  45  S.  L.  R.  569; 

15  S.  L.  T.  1037. 

23.  Award  —  Discretion  —  Sheriff—  Ad- 
ministrative or  Judicial  Capacity— Burial 
Grounds  (Scotland)  Act,  1855  (18  &  19  Vict. 
c.  68)  —  Petition  to  Sheriff  to  Designate 
Lands  for  Purposes  of  Burial  Ground.— A 
Parish  Council  presented  a  petition  under 
the  Burial  Grounds  (Scotland)  Act,  1855, 
praying  the  Sheriff  to  designate  certain 
lands  as  a  burial  ground  for  the  parish, 
and  to  find  any  person  objecting  liable  in 
expenses.  Intimation  and  service  having 
been  made  calling  upon  any  person  inter- 
ested who  might  desire  to  oppose  the 
application  to  enter  appearance,  objections 
were  lodged  by  a  conterminous  proprietor 
whose  lands  were  separated  from  the  proper 
burying  ground  by  a  burn,  on  the  ground, 
inter  alia,  that  the  burn  would  be  polluted 
by  the  drainage  of  the  cemetery.  The 
Sheriff  repelled  the  objections  and  found 
the  objector  liable  in  the  expenses  caused 
by  his  opposition.  Held  in  a  suspension  of 
a  charge  for  these  expenses  that  in  the 
circustances  the  objector  ought  not  to  have 
been  found  liable  in  expenses,  and  charge 
suspended.  Liddall  v.  Ballingry  Parish 
Council,  1908,  S.  C.  1082;  45  S.  L.E.  816; 

16  S.  L.  T.  258. 

24.  Award — Judgments  Extension  Act, 
1868— Decree  Pronounced  by  English  Court 
against  Scotchman  for  Expenses  as  Taxed 
—Refusal  of  Certificate  by  Court  in  England 
— Action  raised  in  Scotland  for  Expenses 
as  Taxed  in  England— Right  to  Expenses 
in  Scotch  Action. — Bank  of  Scotland  v. 
Logan,  1906  (0.  H.),  14  S.  L.  T.  211. 

25.  Award— Motion  for— Interlocutor- 
Agent  and  Client— Taxation— Objections.— 
Where  a  party  claims  expenses  on  a  special 
footing  (between  agent  and  client  in  terms 
of  the  Public  Authorities  Protection  Act), 
he  should  make  the  motion  at  the  time 
when  expenses  are  awarded.  It  is  too  late 
to  raise  the  question  in  objections  to  the 
auditor's    report.      Alerchirder  Magistrates 


V.  Banff  District  Council,  1906,  8  F.  571 ;  43 
S.  L.  K  409 ;  13  S.  L.  T.  906.  Cf.  No. 
175. 

26.  Award  —  Motion  for  —  Reclaiming 
Note  on  Merits  and  Expenses— Time  for 
Objecting  to   Lord   Ordinary's  Award. — 

Eulein  Clark  \.  Sutherland,  1897,  24  R.  821, 
doubted,  but  observed  that,  in  compliance  with 
that  rule,  when  a  party  reclaiming  objects 
to  an  interlocutor  not  only  as  wrong  on  the 
merits  but  also  as  wrong  on  expenses,  even 
if  right  on  the  merits,  he  ought  to  state 
his  objection  to  the  award  of  expenses  in 
opening  on  the  reclaiming  note.  Bank  of 
Scotland  v.  Morrison,  1911,  S.  C.  593;  48 
S.  L.  R.  527;  1911,  1  S.  L.  T.  153. 

27.  Award— Motion  for— Time  for  Asking 
— Decree— Construction  of— Decree  against 
"Harbour  Commissioners"  unnamed  in 
Summons — Effect. — In  an  appeal  by  harbour 
commissioners  who  had  been  sued  in  the 
Sheriff  Court  (neither  the  summons  nor  the 
record  in  any  way  indicating  who  the  com- 
missioners were)  the  pursuers,  on  the  case 
coming  up  for  approval  of  the  auditor's 
report,  moved  for  decree  against  the  com- 
missioners as  individuals.  The  Court  refused 
the  motion,  holding  (!)  that  such  a  decree 
could  not  be  granted  against  individuals 
who  were  in  no  proper  sense  before  the 
Court,  and  (2)  that  in  any  event  the  motion 
was  made  too  late.  S.S.  "  Fullwood"  Ltd. 
V.  Dwnfries  Harbour  Commissioners,  1907, 
S.  C.  456,  735 ;  44  S.  L.  R.  566 ;  14  S.  L.  T. 
680,  864. 

28.  Award — Motion  for — Time  of  Asking 
—  General  Finding  against  Several  De- 
fenders—  Whether  Liability  Joint  and 
Several  or  Pro  Rata. — Where  parties  desire 
a  decree  for  expenses  against  others  jointly 
and  severally,  they  must  move  for  it  at  the 
time  they  ask  for  expenses,  and  it  is  too 
late  to  raise  the  question  for  the  first  time 
on  the  auditor's  report.  Warrand  v. 
Watson  and  Others,  1907,  S.  C.  432;  44 
S.  L.  R.  311 ;  14  S.  L.  T.  290,  694. 

29.  Award— Neither  Party  Gets— Reason- 
ableness —  Contract  —  Arbitration.  —  Held 
that  defenders  in  an  action  were  not  liable 
in  expenses,  having  been  willing  to  arbitrate 
as  provided  for  in  a  contract,  but  were  not 
entitled  to  expenses,  having  at  first  re- 
pudiated liability.  Robertson  v.  Brandes, 
Schonwald  &  Coy.,  1907,  S.  C.  1158;  44, 
S.  L.  R.  899 ;  15  S.  L.  T.  330. 

30.  Award— Pending  Appeal— No  Order 
for  Service. — Before  order  for  service  of  an 
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appeal  had  been  made,  the  Court  afproved 
of  the  auditor's  report  and  granted,  decree, 
subject  to  caution  for  repetition  in  the 
event  of  a  reversal  of  their  judgment. 
North  British  Ely.  Coy.  v.  Budhill  Coal  and 
Sandstone  Coy.,  1909,  S.  C.  504  ;  46  S.  L.  E. 
347;  1909,  1  S.  L.  T.  121. 

31.  Award  —  Separate  Action  for  — 
Death  of  Party  Prior  to  Interlocutor  Find- 
ing him  Entitled  to  Expenses — Action  by- 
Deceased    Party's    Representatives.  —  An 

interlocutor  was  pronounced  finding  a  set 
of  defenders  entitled  to  expenses.  Before 
the  interlocutor  decerning,  in  the  names  of 
the  compearing  defenders,  for  the  taxed 
amount  of  the  expenses  vi^as  pronounced, 
one  of  the  defenders  died.  Held  by  Lord 
Dewar  (Ordinary)  that  an  action  by  the 
representatives  of  the  deceased  defender 
for  declarator  that  they  were  in  right  of 
the  sum  found  due  to  him,  was  incom- 
petent. CuUen's  Exrs.  v.  Kilmarnock  Theatre 
Coy.  (in  Liquidation),  1913  (0.  H.),  1  S.  L.  T. 
290. 

32.  Award — Sheriff^Remitted  Cause — 
Successful  Defender  Unable  to  Obtain  Ex- 
tract— Several  Defenders. — In  an  action  in 
the  Sheriff  Court  against  several  defenders 
one  of  the  defenders  was  assoilzied  of 
consent,  and  the  Sheriff  decerned  against 
the  pursuer  for  the  taxed  amount  of  this 
defender's  expenses.  A  proof  having  been 
allowed  against  the  remaining  defenders, 
the  pursuer  required  the  cause  to  be 
remitted  to  the  Court  of  Session.  At  the 
same  time  the  successful  defender  applied 
for  extract  of  his  decree  for  expenses,  but 
was  informed  that  it  could  not  be  obtained. 
On  the  case  appearing  in  the  Single  Bills 
the  Court,  on  the  motion  of  the  successful 
defender,  of  new  decerned  for  his  expenses 
in  the  Sheriff  Court,  a,tidfound  him  entitled 
to  the  expenses  of  the  appearance  in  the 
Single  Bills,  modified  to  £3,  3s.  Gavin  v. 
Henderson  (&  Co.,  1910,  S.  C.  357 ;  47  S.  L.  R. 
460;  1910,  1  S.  L.  T.  191. 

33.  Bankrupt  —  Claim  by  on  Factory 
Estate. — A  bankrupt  made  a  claim  on  the 
funds  of  an  estate  under  judicial  factor. 
His  trustee  opposed  the  claim,  and  the 
Lord  Ordinary  dismissed  the  note  and 
found  the  trustee  entitled  to  expenses  out 
of  the  factory  funds.  Tait  v.  Gray,  1908 
(0.  H.),  15  S.  L.  T.  1068. 

34.  Bankrupt— Sisting  of  Trustee.— Ex- 
penses of  sisting  of  trustee  in  bankruptcy 


held  to  be  expenses  of  process.     Barron  v. 
BlacJc,  1908  (0.  H.),  16  S.  L.  T.  180. 

35.  Caution  —  Bankrupt  —  Petition  for 
Discharge,— The  Court  refused  a  motion  to 
have  a  bankrupt  ordained  to  find  caution 
for  expenses,  where  he  was  appealing  from 
an  interlocutor  of  the  Sheriff  refusing 
his  discharge.  Melrose-Drover,  Ltd.  v. 
Heddle,  1905,  7  F.  852;  42  S.  L.  E.  650; 
13  S.  L.  T.  197. 

36.  Caution  —  Bankrupt  —  Petition  for 
Discharge. — As  a  general  rule  a  bankrupt 
applying  to  the  Court  for  his  discharge  will 
not  be  ordained  to  find  caution.  Scott  v, 
Scott's  Tr.,  1914,  S.  C.  704;  51  S.  L.  E. 
613  ;  1914,  1  S.  L.  T.  468. 

37.  Caution  —  Bankrupt  Defender  — 
Counter-claims  —  Pursuer  of  Issue.— The 
Lord  Ordinary  (Hunter)  ordained  a  bank- 
rupt defender,  who  admitted  liability  fop 
the  sum  sued  for,  to  find  caution  on  the 
ground  that  he  really  was  pursuer  of  the 
issue  in  respect  of  a  counter-claim  of  dam- 
ages. Professional  and  Civil  Service  Supply 
Association,  Ltd.  v.  Lawson,  1913  (0.  H.),  2 
S.  L.  T.  55. 

38.  Caution — Bankrupt  Pursuer— Action 
for  Wages. — The  pursuer,  who  was  an  un- 
discharged bankrupt,  sued  for  arrears  of 
wages  due  him  under  an  arrangement 
entered  into  between  him  and  the  defender- 
after  his  sequestration.  Motion  that  pur- 
suer be  ordained  to  find  caution  refused. 
M'Call  V.  Gattens,  1905  (O.  H.),  13  S.  L.  T. 
149. 

39.  Caution  —  Bankrupt  Pursuer— Slan^ 
der. — The  general  rule  is  that  an  undis- 
charged bankrupt  suing  an  action  of 
damages  for  slander  must  find  caution. 
Cook  V.  Kinghorn,  1904  (0.  H.),  12  S.  L.  T, 
186. 

40.  Caution  —  Bankrupt  Pursuer— Slan- 
der.— A  pursuer  who  was  an  undischarged 
bankrupt  was  ordained  to  find  caution  in 
an  action  of  slander.  Miller  v.  /.  &  M. 
Smith,  Ltd.,  1908  (0.  H.),  16  S.  L.  T.  268. 

41.  Caution— Company— Caution  for  Ex- 
penses—Companies Act,  1862,  sec.  69.— 
In  an  action  by  a  company  in  liquidation 
the  Lord  Ordinary  repelled  a  plea  that  the 
company  ought  ante  omnia  to  find  security 
for  expenses  in  terms  of  see.  69  of  the 
Companies  Act,  1862.  In  a  counter-action 
the  Lord  Ordinary  was  moved  to  ordain 
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the  company  in  liquidation  to  consign  the 
price  of  the  goods  sued  for  or  to  give 
security.  Motion  refused.  Motor  Plants, 
Ltd.,  and  Another  v.  D.  Stewart  &  Coy.,  et  e 
contra,  1909  (0.  H.),  1  S.  L.  T.  478. 

42.  Caution — Company— Companies  (Con- 
solidation) Act,  1908,  sec.  278.  —  Circum- 
stances in  which  held  that  the  Lord  Ordinary 
had  rightly  ordained  pursuers  (a  limited 
company)  to  find  caution  for  defenders' 
costs  in  terms  of  sec.  278  of  the  Consolida- 
tion Act,  1908.  Opinion  per  Lord  President 
that  where  a  statute  entrusts  a  Judge  with 
such  a  power  and  he  exercises  it,  the  Court 
will  not  interfere,  unless  it  can  be  shown 
that  he  has  gone  completely  wrong.  New 
Mining  and  Exploring  Syndicate,  Ltd.  v. 
Chalmers  &  Hunter,  1909,  S.  C.  1390;  46 
S.  L.  E.  1002;  1909,  2  S.  L.  T.  236. 

43.  Caution  —  Company  —  Discretion  of 
Lord  Ordinary— Companies  (Consolidation) 
Act,  1908  (8  Edw.  VII.  c.  69),  sec.  278.— 
Circumstances  in  which  the  Court  declined 
to  interfere  with  the  discretion  of  a  Lord 
Ordinary  who  had  refused  to  ordain  pur- 
suers (a  limited  company)  to  find  caution 
for  the  defender's  expenses  {New  Mining 
and  Exploring  Syndicate,  Ltd.  v.  Chalmers  & 
Hunter,  1909,  S.  C.  1390,  approved).  Brown- 
rigg  Coal  Coy.  Ltd.  v.  Sneddon,  1911,  S.  C. 
1064;  48  S.  L.  E.  881 ;  1911,  2  S.  L.  T. 
S6. 

44.  Caution  —  Decree  —  Suspension  — 
Husband  and  Wife.— HeZ^  that  a  husband 
seeking  to  suspend  a  decree  against  him 
for  goods  ordered  by  his  wife  must  find 
caution.  Hardie  v.  Brown,  Barker  &  Bell, 
1907  (0.  H.),  15  S.  L.  T.  539. 

45.  Caution— Husband  and  Wife— De- 
fender having  Left  Scotland  and  Disposing 
of  his  Estate.  —  In  an  action  by  a  lady 
against  her  divorced  husband  for  payment 
of  her  legal  rights,  the  Lord  Ordinary,  in 
view  of  pursuer's  statement  that  defender 
had  left  Scotland  and  was  disposing  of  his 
estate  to  pursuer's  prejudice,  ordained  him 
to  find  caution,  and  on  his  failure  to  do  so 
decerned  against  tim  for  the  sum  concluded 
for.  On  a  reclaiming  note  the  Court,  after 
giving  the  defender  a  further  opportunity 
of  finding  caution,  adhered.  Robertson  v. 
M'Caw,  1911,  S.  C.  650 ;  48  S.  L.  E.  577 ; 
1911,  1  S.  L.  T.  346. 

46  Caution  —  Pursuer  in  Receipt  of 
Parochial  Relief.— Where  the  pursuer  in  an 
action  of  reduction  of  a  will  was  a  pauper 


in  receipt  of  parochial  relief,  held  that  he 
must  either  find  caution  for  expenses  or 
apply  for  the  benefit  of  the  poor's  roll 
{tlmter  v.  Clarh,  1874, 1  E,  lU'^,  followed). 
Maclean  v.  Maclaren,  1910  (0.  H.),  1 
S.  L.  T.  29. 

47.  Caution— Pursuer  Refused  Admission 
to  Poor's  Roll— Action  Unsuitable  for  Trial 
in  Court  of  Session.— The  pursuer  in  an 
action  of  damages  for  slander  applied  for 
the  benefit  of  the  poor's  roll.  The  reporters 
found  that  he  had  a  probabilis  causa,  but  on 
consideration  of  their  report  the  Court 
refused  admission  to  the  roll  on  the  ground 
that  the  action  was  unsuited  for  trial  in 
the  Court  of  Session.  The  Lord  Ordinary, 
in  respect  of  this  finding,  ordained  the  pur- 
suer to  find  caution  within  fourteen  days 
as  a  condition  of  being  allowed  to  pro- 
ceed with  the  action  in  the  ordinary  way. 
Buchanan  v.  Ballantine,  19ir  (0.  H.),  S.  C. 
1368;  48  S.  L.  E.  Ill;  1910  (0.  H.),  2 
S.  L.  T.  74. 

48.  Caution— Right  of  Way  — Dominus 
litis— Preliminary  Proofs.— In  an  action  for 
declarator  of  right  of  way  the  defender 
averred  that  the  pursuer  was  a  man  of 
straw  put  forward  by  the  true  pursuers  in 
order  to  avoid  liability  for  expenses.  He 
moved  the  Lord  Ordinary  to  ordain  the 
pursuer  to  find  caution  for  expenses.  The 
Lord  Ordinary  allowed  a  preliminary  proof. 
Bobertson  v.  Duke  of  Atholl,  1905  (O.  H.), 
42  S.  L.  E.  601 ;  13  S.  L.  T.  22,  215. 

49.  Caution  —  Trust-Deed  Granted  by 
Defender — Reclaiming  Note. — A  defender 
reclaimed.  Pending  the  hearing  of  the 
note  he  signed  a  trust-deed.  The  Court 
refused  a  motion  that  he  should  find  caution 
for  expenses.  Johnstone  v.  Henderson,  1906, 
8  F.  689 ;  43  S.  L.  E.  486 ;  13  S.  L.  T. 
944. 

50.  Caution  —  Trust-Deed  Granted  by 
Pursuer— Slander.— -ffeW,  in  the  particular 
circumstances  of  the  case,  that  a  pursuer  in 
an  action  of  damages  for  slander  who  had 
granted  a  trust-deed  was  not  bound  to  find 
caution  {Collier  v.  Biichie,  1884,  12  E.  47, 
7iot  followed).  Briggs  v.  Amalgamated  Press, 
Ltd.,  1910  (0.  H.),  2  S.  L.  T.  298. 

51.  Charging  Order— Jurisdiction— Fund 
outwith  Scotland  —  Law  -  Agents  and 
Notaries  Public  (Scotland)  Act,  1891  (54  & 
55  Vict.  c.  30),  sec.  6.— Held  that  a  law- 
agent  who  had  conducted  a  litigation  in 
the  Court  of  Session  on  behalf  of  a  foreign 
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syndicate  was  entitled  to  a  charging  order 
under  sec.  6  of  the  Law- Agents  and  Notaries 
Public  Act,  1891,  on  the  fund  recovered  by 
his  clients,  notwithstanding  that  the  decree 
in  the  action  had  been  extracted,  that  the 
syndicate  had  gone  into  voluntary  liquida- 
tion, and  that  the  fund  sought  to  be  charged 
had  been  paid  over  to  the  liquidator.  Philip 
V.  Wilson,  1911,  S.  C.  1203;  48  S.  L.  E. 
947;  1911,  2S.  L.  T.  158. 

52.  Charging  Order  —  Law- Agents  and 
Notaries  Public  (Scotland)  Act  1891,  sec.  6. 
— Extra-judicial  Expenses— Form  of  Inter- 
locutor.— Law-agents  found  entitled  to 
charging  order  for  extra-judicial  expenses 
under  the  above  section.  Paton  v.  Paton's 
Trs.,  1905  (0.  H.),  13  S.  L.  T.  96. 

53.  Charging  Order  —  Law- Agents  and 
Notaries  Public  (Scotland)  Act,  1891  (54  & 
55  Vict.  c.  30),  sec.  6.— Fund  Recovered  by 
Agent  not  Exclusively  "on  Behalf  of  Ms 
Client,"  but  for  General  Body  of  Creditors. 
— Circumstances  in  which  a  motion  for  a 
charging  order  was  refused.  Smart  &  Coy. 
v.  Stewart,  1911  (0.  H.),  49  S.  L.  E.  66; 
1911,  2  S.  L.  T.  340. 

54.  Charging  Order — "Law- Agents  Em- 
ployed to  Pursue  or  Defend  an  Action  " — 
Law-Agents  and  Notaries  Public  (Scot- 
land) Act,  1891  (54  &  55  Vict.  c.  30),  sec.  6. 
— Where  the  conduct  of  a  litigation  in  the 
Court  of  Session  requires  the  conduct  of  a 
local  agent  as  well  as  that  of  an  Edinburgh 
agent,  the  former  equally  with  the  latter 
is  "  an  agent  employed  to  pursue  or  defend 
an  action  "  within  the  meaning  of  sec.  6  of 
the  Law-Agents  and  Notaries  Public  (Scot- 
land) Act,  1891,  and  entitled  to  apply  under 
that  section  for  a  charging  order.  Banna- 
tyne,Kirkwood,  France  &  Coy.,  Minuters,  1907, 
S.  C.  705 ;  44  S.  L.  E.  553 ;  14  S.  L.  T. 
949. 

55.  Commission — Examination  of  Havers 
— Commissioner.  —  Seven  guineas  a  day 
allowed  to  an  experienced  commissioner  for 
examination  of  havers  in  Glasgow.  Menzies 
V.  Baird,  1912  (0.  H.),  1  S.  L.  T.  84. 

56.  Concurring  Pursuer  —  Parent  and 
Child — Joint  and  Several  Liability.— In  an 
action  of  damages  for  personal  injuries  by 
a  minor,  with  the  consent  and  concurrence 
of  her  father,  the  defenders  were  assoilzied 
and  the  pursuer  was  found  liable  in  ex- 
penses. The  Lord  Ordinary  (Guthrie)  in 
the  circumstances  of  the  case  refused  to 
hold  the  concurring  pursuer  also  liable  in 
expenses.  Currie  v.  Govian  &  Coy.,  1911 
(O.  H.),  2  S.  L.  T.  467. 


57.  Consigned  Money — Petition  to  Up- 
lift —  Entail  —  Railway. — Circumstances  in 
which  held  that  a  railway  company  was 
liable  for  the  expenses  of  a  petition  by  an 
heir  of  entail  in  possession  to  uplift  con- 
signed money  and  apply  it  as  purchase 
money  of  certain  lands  taken  over  by  them 
from  the  petitioner,  and  also  for  the  ex- 
penses of  disburdening  by  deeds  of  restric- 
tion the  lands  so  acquired.  Lord  Saltoun 
V.  Great  North  of  Scotland  Ely.  Coy.,  1906- 
(O.  H.),  14  S.  L.  T.  370. 

58.  Consigned  Money — Petition  to  Up- 
lift—Entail—Railway—Lands Clauses  Con- 
solidation (Scotland)  Act,  1845  (8  &  9  Vict, 
c.  19),  sec.  79. — In  a  petition  by  an  heir  of 
entail  in  possession  of  an  entailed  estate, 
part  of  whose  estate  had  been  taken  by  a 
railway  company  under  compulsory  powers, 
to  uplift  the  price  of  the  lands  so  taken 
and  to  apply  it  in  purchasing  certain  lands 
held  by  him  in  fee-simple  which  he  pro- 
posed to  settle  as  part  of  the  entailed  estate, 
the  petitioner  was  found  entitled  to  ex- 
penses in  so  far  as  the  railway  company 
was  liable  therefor  under  the  Lands  Clauses 
Act,  1845.  Held  that  under  sec.  79  of  that 
Act  the  railway  company  was  liable  for  the- 
expenses  of  a  remit  to  a  man  of  skill  as 
well  as  of  a  remit  to  a  man  of  business. 
Eeld  further  by  the  Lord  Ordinary 
(Anderson)  that  the  company  was  not 
liable  for  the  expense  of  service  of  the; 
petition  upon  the  next  heirs  of  entail. 
Lord  Blythswood  v.  Glasgoto  and  South- 
western Bly.  Coy.,  1914,  S.  C.  726;  51 
S.  L.  E.  623 ;  1914,  1  S.  L.  T.  501. 

59.  Dominus  litis — Agent  Assignee  of 
Lis— Interest.— A  litigant  assigned  to  his 
law-agent  his  whole  interest  in  the  subject 
of  the  lis,  but  qualified  the  assignation  by 
a  back-letter  limiting  the  agent's  true 
interest  to  a  fixed  sum.  Motion  to  have 
the  agent  sisted  as  party  or  ordained  to- 
find  caution  for  expenses  refused.  M'Cuaig- 
v.  M'Cuaig,  1909,  S.  C.  355;  46  S.  L.  E. 
287;  1909,  1  S.  L.  T.  60. 

60.  Fees  to  Counsel. — On  a  note  of  objec- 
tion 'to  the  auditor's  report,  held  that  he 
had  not  allowed  sufficient  fees  to  counsel 
considering  the  largeness  of  the  amount 
at  stake  in  the  cause  and  its  complexity. 
Goodwins,  Jardine  &  Coy.  Ltd.  v.  Charles- 
Brand  &  Son,  1907,  S.  q.  965 ;  44  S.  L.  E. 
788;  15  S.  L.  T.  117. 

61.  Fees  to  Counsel  —  Adjustment  of 
Record. — The  Lord  Ordinary,  sustaining  an 
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objection  by  pursuer  to  the  auditor's  report 
■allowed  a  fee  of  £2,  2s.  to  junior  counsel  for 
adjusting  the  record  in  an  action  of  reduc- 
tion. Robertson  v.  Bamsay,  1911  (0.  H.), 
IS.  L.  T.  27. 

62.  Fees  to  Counsel — Agent's  Account- 
Approved. — Counsel  allowed  a  fee  for  mov- 
ing the  approval  of  the  auditor's  report, 
and  agent  allowed  to  charge  for  instructing 
him,  where  the  action  was  one  by  a  law- 
agent  pursuing  for  his  business  account. 
Newlands  v.  Oillanders,  1905  (0.  H.),  42 
S.  L.  E.  571 ;  12  S.  L.  T.  825. 

63.  Fees  to  Counsel  —  Jury  Trial  — 
Motion  for  a  Rule— Fees  to  Appearing 
Counsel. — A  fee  of  two  guineas  allowed  to 
the  opposing  party's  junior  counsel  for 
attending  a  motion  for  a  rule,  but  a  fee 
to  his  senior  counsel  for  that  attendance 
disallowed;  and  a  fee  to  his  junior  counsel 
for  attending  when  the  motion  was  sent  to 
1;he  summar  roll  also  disallowed.  M'Govern 
v.  IVest  Colder  Co-operative  Society,  Ltd., 
1914,  S.  C.  674;  51  S.  L.  E.  594;  1914, 
1  S.  L.  T.  413. 

64.  Fees  to  Counsel— Jury  Trial— Pre- 
cognitions.— The  Lord  Ordinary  held  (1) 
that  the  proper  fees  to  senior  and  junior 
counsel  for  the  first  day  of  a  jury  trial  are 
twenty  guineas  and  fifteen  guineas  respec- 
tively, and  (2)  that  without  laying  down  a 
general  rule,  in  the  circumstances  of  the 
case,  the  pursuer  was  entitled  to  the  ex- 
penses of  precognoscing  the  defender's 
leading  witness.  Leonard  v.  Aitlcen,  1907 
(0.  H.),  14S.  L.  T.  810. 

65.  Fees  to  Counsel— Proof.— In  a  case 
of  complexity,  twenty  and  fifteen  guineas 
allowed  for  senior  and  junior  counsel  re- 
spectively for  the  first  two  days  of  proof, 
and  seven  and  three  guineas  respectively 
for  the  third,  on  which  day  the  opposing 
counsel  was  heard.  Dobell,^  Beckett  &  Coy. 
V.  Neilson  and  Another,  1905  (0.  H.),  12 
S.  L.  T.  747. 

66.  Fees  to  Counsel— Proof— Auditor's 
Discretion. —Twenty-five  and  twenty 
guineas  allowed  to  senior  counsel,  and 
twenty  and  fifteen  to  junior  counsel  for 
two  days  of  proof.  Coppack  v.  Miller, 
1911  (0.  H.),  2  S.  L.  T.  65. 

67.  Fees  to  Counsel— Proof— Auditor's 
Duty.— The  Lord  Ordinary  allowed  senior 
counsel's  fees  at  the  rate  of  twenty  and 
fifteen  guineas  for  the  first  and  second  day 


respectively,  and  junior  counsel's  fees  at 
the  rate  of  fifteen  and  twelve  guineas 
respectively.  Beid  v.  Stewart,  1906  (0.  H.), 
14  S.  L.  T.  221. 

68.  Fees  to  Counsel— Proof— Copy  Corre- 
spondence—Skilled Witnesses.— The  audi- 
tor in  taxing  an  account  of  expenses  as 
between  party  and  party  disallowed  a  copy 
correspondence  for  the  agent's  use  at  a 
proof.  He  reduced  a  fee  for  junior  counsel 
for  consultation  from  five  to  three  guineas, 
and  also  reduced  fees  of  thirty  and  fifteen 
guineas  a  day  for  senior  and  junior  counsel 
respectively  to  twenty  and  fifteen  guineas 
for  the  first  day,  and  fifteen  and  twelve 
guineas  for  the  other  two  days  of  proof. 
He  also  reduced  the  suras  paid  to  expert 
witnesses.  The  Court  repelled  the  objec- 
tions to  the  auditor's  report,  holding  that 
he  was  entitled  to  exercise  his  discretion. 
Shaw  &  Shaw  and  Others  v.  J.  &  T.  Boyd, 
Ltd.,  1907,  S.  C.  646;  44  S.  L.  E.  460; 
14  S.  L.  T.  880. 

69.  Fees  to  Counsel— Proof— Fees  origin- 
ally sent  Allowed.— Twenty  guineas  and 
fifteen  guineas  respectively  to  senior  and 
junior  counsel  for  the  first  day  of  a  proof 
allowed.  Mathieson  v.  Sorley,  1906  (0.  H.), 
14  S.  L.  T.  70. 

70.  Fees  to  Counsel  —  Stated  Case  — 
Workmen's  Compensation  Act,  1897.  — 
"The  expenses  of  a  stated  case"  do  not 
include  a  revisal  fee  paid  to  counsel.  London 
and  Edinburgh  Shipping  Coy.  v.  Brown,  1905, 
7  F.  488;  42  S.  L.  E.  357;  12  S.  L.  T. 
694,  760. 

71.  Fees  to  Counsel— Third  Counsel- 
Jury  Trial.— In  an  action  for  slander  of  great 
length  and  complexity,  which  admitted  of 
being  broken  up,  so  far  as  special  antecedent 
preparation  was  concerned,  into  separate 
heads  of  slander  and  amount  of  damages, 
and  which  was  actually  conducted  in  this 
way,  the  Lord  Ordinary  allowed  the  pursuer 
the  fees  of  a  second  senior  counsel.  Ogston 
&  Tennant,  Ltd.  v.  The  Daily  Record,  Glasgow, 
1910  (0.  H.),  2  S.  L.  T.  230. 

72.  Fees  to  Counsel  —  Third  Counsel  — 
Outer  and  Inner  House— Amount  of  Fees 
in  Inner  House.— Where  a  case  was  one  of 
magnitude  and  complexity,  and  raised  ques- 
tions of  great  difiiculty  both  in  fact  and  in 
law,  the  Court  approved  of  the  auditor's 
allowance  of  fees  to  three  counsel  both  in 
the  Outer  and  Inner  House,  and  refused  to 
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interfere  with  his  discretion  in  allowing  fees 
of  larger  than  the  ordinary  amount  in  the 
Inner  House.  Opinion  (per  Lord  Salvesen) 
that  where  fees  to  three  counsel  have  been 
allowed  in  the  Outer  House  they  ought 
also  to  be  allowed  when  the  case  comes 
before  the  Inner  House  on  reclaiming  note. 
Boyd  &  Forrest  v.  Glasgow  and  South-W'estern 
Rly.  Coy.,  1911,  S.  C.  1050 ;  48  S.  L.  E.  876  ; 
1911,  2  S.  L.  T.  83. 

73.  Fees  to  Counsel— Undefended  Action 
for  Payment  of  Agent's  Account— Taxing 
Master. — Counsel's  fee  for  moving  for  remit 
to  taxing  master  allowed  in  addition  to  fee 
for  moving  for  approval  of  taxing  master's 
report.  .  Debenham  v.  Grillanders,  1907 
(O.  H.),  15  S.  L.  T.  549. 

74.  Fees  to  Counsel  —  Watching  Fee— 
Precognitions. — Charges  for  copies  of  pre- 
cognitions and  correspondence  for  counsel 
and  agent  "  watching  "  a  proof  or  jury  trial 
are  rightly  included  under  the  expenses  of 
"  watching  the  ease,"  as  without  such  copies 
the  duty  cannot  be  adequately  performed. 
Thrnis  V.  Thorns'  Tr.  and  Others,  1907,  S.  C. 
343 ;  44  S.  L.  E.  265 ;  14  S.  L.  T.  635. 

75.  Haver. — A  haver  is  entitled  to  his 
expenses  from  the  law-agent  and  party 
citing  him.  Law  v.  Law's  Trs.,  1 904  (0.  H.), 
12  S.  L.  T.  240. 

76.  Haver— Party  as  Haver.— A  defender 
in  an  action  having  been  cited  as  a  haver, 
refused  to  produce  any  document  until  he 
should  be  paid  (1)  witness  fee,  (2)  an  account 
for  searching  his  books,  and  (3)  an  account 
for  copying  excerpts.  The  Lord  Ordinary 
found  that  the  haver  was  not  bound  to 
produce  until  he  had  been  paid  the  witness 
and  search  fees  claimed  by  him  as  the  same 
should  be  taxed,  but  that  he  was  not  entitled 
to  copying  fees.  Forsyth  v.  Taylor  &  Lowsov, 
1906  (0.  H.),  14  S.  L.  T.  658. 

77.  Husband  and  Wife  —  Action  of 
Damages  by  Wife  with  Concurrence  of 
Husband— Husband  Taking  Active  Part  in 
Litigation — Liability  of  Husband. — In  an 
action  of  damages  for  personal  injuries 
brought  by  a  married  woman  with  the 
concurrence  of  her  husband,  the  husband 
gave  evidence  as  to  the  extent  to  which  a 
business,  in  which  he  and  his  wife  were 
partners,  had  suffered  in  consequence  of  his 
wife's  absence  owing  to  her  injuries.  The 
Court  decerned  against  the  husband  jointly 
and  severally  with  the  wife  for  the  expenses 
of  the  action.     M'llwaine  v.  Stewart's  Trs., 


1914,  S.  0.  934;  51  S.  L.  E.  831;  1914, 
2  S.  L.  T.  127. 

78.  Husband  and  Wife  —  Action  of 
Damages  for  Wrongous  Diligence  at  In- 
stance of  Wife  with  Consent  of  Husband- 
Liability  of  Husband.— An  action  of 
damages  at  the  instance  of  a  wife  with 
consent  and  concurrence  of  her  husband, 
who  did  not  himself  sue  as  her  curator  and 
administrator  or  for  his  own  interest,  was 
dismissed  as  unfounded.  Circumstances  in 
which  held  that  the  husband  was  liable  in 
expenses.  Kerr  v.  Malcolm,  1906  (0.  H.), 
14  S.  L.  T.  358. 

79.  Husband  and  Wife— Action  of  Separa- 
tion and  Aliment  at  Wife's  Instance— Re- 
claiming Note  by  her — Interim  Award.— 
In  an  action  of  separation  and  aliment  by 
a  wife  against  her  husband,  the  Lord 
Ordinary,  after  a  proof,  assoilzied  the 
defender.  The  pursuer  reclaimed,  and 
moved  in  the  Inner  House  for  an  interim 
award  of  aliment  and  expenses.  Motion 
refvjsed.  Bonnar  v.  Bonnar,  1911,  S.  C. 
854;  48  S.  L.  E.  764;  1911,  1  S.  L.  T. 
463. 

80.  Husband  and  Wife — Appeal  to  House 
of  Lords— Interim  Award. — The  Court  and 
not  the  Appeal  Committee  makes  interim 
awards  of  expenses  of  appeals  in  consistorial 
cases.  Cochrane  v.  Cochrane,  1909,  S.  G. 
333 ;  46  S.  L.  E.  252 ;  1909,  1  S.  L.  T.  7. 

81.  Husband  and  Wife  —  Custody  of 
Child  —  Expenses  of  Wife  in  Note  for 
Access — Interim  Award — Guardianship  of 
Infants  Act,  1886  (49  &  50  Vict.  cap.  27), 
sect.  5. — Arising  out  of  a  petition  by  a 
mother  for  custody  of  her  pupil  son  in 
which  she  was  refused  custody  but  allowed 
access,  the  mother  presented  a  note  stating 
access  had  been  refused  and  craving  the 
Court  to  allow  her  access  to  the  child. 
The  respondent  (the  father)  having  lodged 
answers  and  a  proof  having  been  allowed, 
the  Court,  founding  on  section  5  of  the 
Guardianship  of  Infants  Act,  1886,  granted 
the  petitioner  an  interim  award  of  expenses. 
Bonnar  v.  Bonnar,  1913  (O.  H.),  51  S.  L.  E. 
54;  2S.  L.  T.  324. 

82.  Husband  and  Wife— Declarator  of 
Marriage— Inner  House— Interim  Award.  — 
A  lady  obtained  decree  in  an  action  of 
delarator  of  marriage  against  the  executrix- 
dative  of  her  alleged  husband.  The 
defender  reclaimed.  The  Court  awarded 
the  pursuer  thirty  guineas  to  account  of 
her  expenses  in  the  Inner  House.     Petrie  v. 
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e,  1910,  S.  C.  136;  47  S.  L.  E.  151; 
1909,  2  S.  L.  T.  362. 

83.  Husband  and  Wife  —  Declarator  of 
Nullity  of  Marriage— Interim  Award.— 
Interim  awards  of  expenses  and  aliment 
made  in  an  action  by  a  wife  for  declarator 
of  nullity  of  marriage.  A.  D.  v.  W.  D., 
1909  (0.  H.),  1  S.  L.  T.  342. 

84.  Husband  and  Wife— Divorce.— Where 
tbe  auditor  taxed  the  account  of  expenses 
in  a  divorce  action  as  between  agent  and 
client  on  a  remit  to  him  to  "tax  and 
report,"  the  Lord  Ordinary  repelled  an 
objection  that  it  should  have  been  taxed 
as  between  party  and  party,  and  approved 
of  the  auditor's  report.  M'Caw  v.  M'Oaw, 
1907  (O.  H.),  15  S.  L.  T.  392. 

85.  Husband  and  Wife— Divorce. — A  wife 
unsuccessfully  sued  her  husband  for  divorce 
on  the  ground  of  desertion.  The  pursuer 
had  separate  estate.  The  Lord  Ordinary 
found  no  expenses  due  to  or  by  either 
party.  Robertson  v.  Robertson,  1908  (O.  H.), 
16  S.  L.  T.  641. 

86.  Husband  and  Wife— Divorce— Access 
to  Children — Petition  for  Access  where 
Spouses  have  Foreign  Domicile. — A  wife 
against  whom  a  decree  of  divorce  had  been 
pronounced  on  the  ground  of  desertion, 
and  who  resided  in  England,  presented  a 
petition  for  access  to  the  minor  children  of 
the  marriage,  who  resided  with  their  father 
in  Scotland.  While  the  petition  was  still 
pending,  the  Court,  on  a  reclaiming  note, 
recalled  the  decree  of  divorce  on  the  ground 
that  the  husband's  domicile  was  English. 
Thereafter  they  dismissed  the  petition  for 
access,  but  allowed  the  wife  her  expenses 
in  the  petition,  on  the  ground  that  at  the 
time  she  presented  it  she  was  entitled  to 
do  so.  Barhworth  v.  Barhworth,  1913,  S.  C. 
759;  50  S.  L.  E.  504;  1913,  1  S.  L.  T. 
299. 

87.  Husband  and  Wife— Divorce— Adul- 
tery-Expenses against  Co-Defender.— In  an 
undefended  action  of  divorce  on  the  ground 
of  adultery  at  the  instance  of  the  husband, 
in  which  decree  was  granted,  there  was  no 
averment  on  record  and  no  evidence  was 
led  to  show  that  at  the  commencement  of 
the  course  of  adultery  the  co-defender  was 
aware  that  the  defender  was  a  married 
woman.  There  was  evidence  to  show  that 
the  parties  had  been  living  apart  for  more 
than    four    years.      The    Lord    Ordinary 


(Dewar)   refused    to  decern   for    expenses 
against  the  co-defender.     Lavrrie  v.  Lawrie, 

1913  (0.  H.),  1  S.  L.  T.  117. 

88.  Husband  and  Wife— Divorce— Adul- 
tery —  Expenses  against  Co-Defender  — 
Taxation  —  Agent  and  Client  —  Conjugal 
Rights  (Scotland)  Act,  1861  (24  &  25  Vict. 
c.  86),  sect.  7. — Held  that  the  provision  as 
to  taxation  in  sec.  7  of  the  Conjugal  Eights 
Act,  1861,  which  authorises  the  Court,  in  an 
action  of  divorce  for  adultery  at  the  instance 
of  the  husband,  to  decern  against  the  co- 
defender  for  the  expenses  of  process,  and 
directs  that  "the  same  shall  be  taxed  as 
between  agent  and  client,"  is  imperative, 
and  that  an  account  of  expenses  so  decerned 
for  falls  to  be  taxed  as  between  agent  and 
client  without  a  direction  to  the  auditor 
to  that  effect.  Fairgrieve  v.  Chalmers,  1912, 
S.  C.  745;  49S.L.E.560;  1912,1  S.  L.  T. 
353. 

89.  Husband  and  Wife— Divorce— Adul- 
tery —  Husband  (Pursuer)  Abroad  —  Pay- 
ment of  Wife's  Expenses  made  a  Condition 
Precedent  to  Granting  a  Decree  of  Divorce. 
—Duffv.  Duff,  1905  (O.  H.),  13  S.  L.  T. 
447. 

90.  Husband  and  Wife— Divorce— Adul- 
tery of  Wife — Co-Defender. — Circumstances 
in  which  the  successful  pursuer,  in  an  action 
of  divorce  raised  nine  years  after  he  knew 
that  his  wife  was  living  with  the  co-de- 
fender, was  found  not  entitled  to  expenses 
against  the  co-defender.     M'Vey  v.  M'Vey, 

1914  (0.  H.),  1  S.  L.  T.  370. 

91.  Husband  and  Wife  —  Divorce  — Co- 
Defender —  Action  Defended  at  First  but 
Defence  not  Insisted  in  at  the  Proof — 
Taxation  —  Preliminary  Investigations.  — 
An  action  of  divorce  on  the  ground  of 
adultery  was  raised  by  a  husband.  The 
acts  averred  extended  over  a  considerable 
range  of  time,  and  took  place  in  several 
countries.  The  defender  and  co-defender 
lodged  defences,  and  a  proof  was  allowed. 
The  defender  had  previously  raised  an 
action  of  divorce  on  the  ground  of  deser- 
tion, which  had  been  dismissed  as  irre- 
levant. At  the  proof  the  defences  were 
not  insisted  in,  and  only  two  of  the  acts 
alleged  were  proved.  Decree  was  granted, 
and  the  co-defender  was  found  liable  in 
expenses.  The  auditor  allowed  the  expense 
of  all  the  preliminary  investigations,  and 
taxed  the  account  at  £1516,  and  the  Lord 
Ordinary  approved.  Stair  v.  Stair  and 
Another,  1905  (0.  H.),  13  S.  L.  T.  446. 
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92.  Husband  and  Wife  —  Divorce  —  Co- 
Eespondent  Sisted  by  Minute — A.  S.,  17th 
July  1908. — In  an  action  of  divorce  at  the 
instance  of  the  husband  on  the  ground  of 
the  wife's  adultery  with  A.  B.  and  C.  D., 
both  residing  in  India,  A.  B.,  in  terms 
of  the  Act  of  Sederunt,  17th  July  1908, 
lodged  a  minute  sisting  himself  as  a 
party  to  the  action,  and  denying  the 
allegations  of  adultery  directed  against 
him.  Two  days  before  the  proof  the 
wife  lodged  a  minute  stating  she  was 
not  to  insist  upon  her  defence,  and  on 
same  date  A.  B.  lodged  a  minute  stating 
that,  without  admitting  the  allegations  of 
adultery,  he  was  not  to  insist  further  in 
his  defence.  Proof  was  led  and  decree  of 
divorce  was  granted.  Held  that  A.  B.  was 
liable  in  expenses  as  between  agent  and 
client  to  the  pursuer  from  the  date  of 
his  being  sisted.  Forman  v.  Forman,  1913 
(0.  H.),  2  S.  L.  T.  289. 

93.  Husband  and  Wife  — Divorce  —  In- 
terim Award  of  Expenses  to  Wife.  — 
The  pursuer — the  husband — in  a  divorce 
action,  moved  the  case  to  the  Procedure 
Roll.  The  wife  moved  for  an  interim 
award  of  aliment  and  expenses  in  order  to 
meet  the  pursuer  in  the  Procedure  Roll. 
The  Lord  Ordinary  granted  aliment  and  an 
interim  award  (£7)  of  expenses.  Jufier  v. 
Jimer,  1908  (0.  H.),  15  S.  L.  T.  732. 

94.  Husband  and  Wife  —  Divorce  —  In- 
terim Award  —  Amount  —  Husband  a 
Gardener.  —  Eobertson  v.  Robertson,  1905 
(0.  H.),  13  S.  L.  T.  114. 

95.  Husband  and  Wife  —  Divorce  —  In- 
terim Award— Poor's  Roll. — In  an  action  of 
divorce  by  a  husband  on  the  ground  of  the 
wife's  adultery,  where  both  parties  had 
obtained  the  benefit  of  the  Poor's  Eoll,  the 
defender,  before  the  proof,  was  granted  an 
interim  award  of  a  small  sum.  Benson  v. 
Benson,  1914  (0.  H.),  2  S.  L.  T.  78. 

96.  Husband  and  Wife  —  Divorce  —  In- 
terim Award — Reclaiming  Note. — During 
the  passage  of  a  divorce  case  through  the 
Outer  House  the  Lord  Ordinary  had  made 
interim  awards  of  expenses  to  the  defend- 
ing wife,  and  the  sums  so  awarded  had  been 
paid.  The  Lord  Ordinary  assoilzied  the 
defender.  The  pursuer  reclaimed.  The 
defender  then  moved  the  Court  to  grant 
her  decree  for  the  full  amount  of  her  agent's 
account  of  expenses  in  the  Outer  House. 
The  Court  made  an  interim  award  of  £15. 
Jaffray  v.  Jaffray,  1909,  S.  C.  577;  46 
S.  L.  E.  458;  1909,  1  S.  L.  T.  234. 


97.  Husband  and  Wife— Divorce— Poor's 
Roll — Abandonment  of  Action  by  Husband 
—Wife's  Right  to  Expenses.  —  Held  that 
the  wife  (defender,  who  was  on  the  Poor's 
Roll)  was  entitled  to  expenses  on  the  ordin- 
ary scale.  Kelly  v.  Kelly,  1906  (0.  H.),  14 
S.  L.  T.  221. 

98.  Husband  and  Wife  —  Divorce  — Re- 
claiming Note. — A  wife  reclaiming  against 
a  Lord  Ordinary's  interlocutor  granting 
divorce  will  get  her  expenses  in  the  re- 
claiming note,  although  unsuccessful,  if  the 
Court  thinks  it  was  proper  that  the  matter 
in  dispute  should  be  reviewed.  Thomson  v. 
Thomson,  1908,  S.  C.  179;  45  S.  L.  R.  95; 
15  S.  L.  T.  503. 

99.  Husband  and  Wife— Divorce— Wife 
with  Separate  Estate.— A  lady  with  sepa- 
rate estate  pursued  her  husband  for  divorce. 
He  was  assoilzied,  and  found  entitled  to 
half  his  expenses  in  the  Outer  House  and 
full  expenses  in  the  Inner  House.  Bennet 
Clark  V.  Beimet  Clark,  1909,  S.  C.  591 ;  46 
S.  L.  R.  529;  1909,1  S.  L.  T.  415. 

100.  Husband  and  Wife— Husband's  Con- 
currence in  Wife's  Defence  —  Joint  and 
Several  Liability. — An  unmarried  woman, 
during  the  dependence  of  an  action  against 
her,  married,  and  her  husband  was  sisted 
as  "  administrator-in-law  f or  the  defender, 
and  for  any  interest  he  might  have."  The 
Lord  Ordinary  decerned  against  them,  and 
found  them  "as  aforesaid"  liable  in  ex- 
penses. The  Division,  on  a  reclaiming 
note,  adhered,  and  found  the  pursuer 
entitled  to  additional  expenses.  Pursuer 
moved  for  a  joint  and  several  decree  for 
his  expenses.  The  Court  granted  a  joint 
and  several  decree  for  the  Inner  House 
expenses,  but  only  against  the  wife  and 
her  husband  "as  administrator-in-law  and 
for  any  interest  he  might  have"  for  the 
Outer  House  expenses.  (See  Paxton  and 
Others  v.  Brovm,  1908,  S.  C.  406.)  Herriot 
V.  Jacohsen,  1909,  S.  C.  1228 ;  46  S.  L.  R. 
998;  1909,  2  S.  L.  T.  57,  152. 

101.  Husband  and  Wife— Separation  and 
Aliment  —  Interim  Award.  —  The  Lord 
Ordinary  refused  a  motion  for  an  interim 
award  of  expenses  in  an  action  of  separa- 
tion and  aliment  by  a  wife  on  the  ground 
that  pursuer's  averments  did  not  disclose 
a  primd  facie  ease.  Stuart  Brown  v.  Stmrt 
Brown,  1911  (0.  H.),  2  S.  L.  T.  35. 

102.  Husband  and  Wife— Separation  and 
Aliment  —  Reconcilement  —  Abandonment 
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T)efore  Proof— Expenses  of  Wife's  Agent- 
Motion  by  Wife's  Agent  to  he  Sisted.— A 
wife  raised  an  action  of  separation  and  ali- 
ment, but  before  the  proof  she  returned  to 
her  husband's  home.  The  wife's  agent 
moved  to  be  sisted  as  a  party  to  the  action, 
and  craved  decree  for  payment  of  his 
account  of  expenses  against  the  husband. 
Held  (following  Clarke  v.  Henderson,  1875, 
2  E.  428 ;  12  S.  L.  E.  306)  that  the  proper 
course  was  for  the  agent  to  sue  the  husband 
in  a  separate  action,  and  action  dismissed. 
Middle  v.  Kiddie,  1904  (0.  H.),  12  S.  L.  T. 
-361. 

103.  Husband  and  Wife  —  Wife  Living 
Apart  from  Husband— Action  by  Husband's 
Firm  against  Wife  — Interim  Award.— A 

wife  who  was  living  apart  from  her  hus- 
band moved  for  an  award  of  interim  ex- 
penses against  her  husband  in  an  action 
by  his  firm  against  her.  Motion  refused. 
Kerr  &  MacMlar  v.  Kerr,  1910  (0.  H.), 
2  S.  L.  T.  392. 

104.  Interdict  —  Nuisance  —  Bemedial 
Measures— Remit  to  Ascertain  Effect- Ex- 
penses of  Kemit. — In  an  action  for  interdict 
of  a  nuisance  the  Court  held  that  the 
existence  of  the  nuisance  was  established, 
but  allowed  the  defenders  an  opportunity 
of  executing  certain  remedial  measures. 
■Onthepursuermaintainingthat  the  remedial 
works  executed  by  the  defenders  had  been 
unsuccessful,  the  Court  remitted  to  a  man 
of  skill,  who  reported  that  the  nuisance 
had  been  effectively  removed.  The  Court, 
in  dismissing  the  petition  for  interdict, 
■allowed  the  defenders  the  expenses  of  the 
remit.  M^Ewan  v.  Steedman  &  M'Alister, 
1913,  S.  C.  761;  50  S.  L.  E.  505;  1913, 
1  S.  L.  T.  298. 

105.  Interdict  —  Principal  and  Agent- 
Diligence — Sheriflf  Oflcer. — Where  interdict 
is  applied  for  ob  majorem  cautelam  against  a 
party  and  the  sheriif  officer  whom  he  em- 
ploys, while  the  applicant  may  be  entitled 
to  the  interdict  against  the  sheriff  officer, 
as  an  agent,  he  cannot  recover  expenses 
against  him  unless  the  sheriflf  officer  has 
shown  an  intention  of  doing  an  illegal 
•diligence.  Wyllie  v.  Fisher,  1907,  S.  C. 
686 ;  44  S.  L.  E.  506 ;  14  S.  L.  T.  894. 

106.  Judicial  Factor  —  Appointment  — 
.Small  Estate — Sheriff  Court  or  Court  of 
Session— Special  Powers— Judicial  Factors 
Act,  1880  (43  &  44  Vict.  c.  4),  sec.  4r-Pupils 
Protection  Act,  1849  (12  &  13  Vict.  c.  51), 
sec.  7.— A  petition  for  the  appointment  of 


a  curator  bonis  on  an  estate  the  annual  value 
of  which  did  not  exceed  £100,  was  pre- 
sented to  the  Court  of  Session  and  not  to 
the  Sheriff  in  terms  of  sec.  4  of  the  Judicial 
Factors  Act,  1880,  in  order  that  the  curator 
might  apply  for  special  power  to  sell  the 
ward's  heritable  estate.  The  Lord  Ordinary 
found  the  petitioners  entitled  to  expenses 
on  the  scale  appropriate  to  an  application 
in  the  Court  of  Session.  Fleming,  Petr., 
1911  (0.  H.),  48  S.  L.  E.  8. 

107.  Judicial  Factor— Curator  ad  litem— 
Appeal  to  House  of  Lords— Special  Case-;— 
Award. — A  curator  ad  litem  to  minor  chil- 
dren against  whom  a  judgment  had  been 
pronounced  in  a  special  case  brought  for 
the  determination  of  certain  questions  aris- 
ing under  a  will,  presented  a  note  to  the 
Lord  President  craving  an  order  upon  the 
trustees  to  grant  him  a  sufficient  sum  to 
enable  him  to  appeal  to  the  House  of  Lords. 
The  Court,  after  consultation  with  the 
Judges  of  the  Second  Division,  and  in  view 
of  the  fact  that  there  had  been  a  dissent 
from  the  judgment,  granted  the  application. 
Crum  Ewing's  Trs.  v.  Baykfs  Trs.,  1910, 
S.  C.994;  47S.  L.E.876;  1910,  2  S.  L.  T. 
174. 

108.  Judicial  Factor  —  Curator  bonis — 
Law-Agent  Appointed  Curator — Account. 
— A  petition  was  presented  for  appointment 
of  curator  bonis  to  a  lunatic.  A  law-agent 
was  appointed  ad  interim.  A  competing 
petition  was  presented  objecting  to  the 
appointment,  and  the  law-agent  was  ap- 
pointed curator  bonis,  and  the  Lord  Ordinary 
found  the  original  petitioners  entitled  to 
expenses  as  respondents  in  the  second 
petition,  The  law-agent  (the  curator)  was 
partner  of  a  legal  firm  who  acted  for  the 
successful  petitioners.  The  auditor  dis- 
allowed the  whole  account  due  to  that  firm 
in  connection  with  the  second  petition,  on 
the  ground  that  it  had  been  incurred  after 
the  cwator,  a  partner  of  the  firm,  had 
become  curator  ad  interim.  The  Lord 
Ordinary  reversed  the  auditor's  decision  and 
allowed  the  account.  IVatt  v.  Watt  & 
Others,  1909  (0.  H.),  1  S.  L.  T.  103. 

109.  Judicial  Factor  —  Curator  bonis  — 
Small  Estate— Resignation  of  Curator— Ex- 
penses of  Discharge  and  New  Appointment. 
— Where  a  cu/rator  bonis  on  a  small  estate 
fifteen  months  after  his  appointment  peti- 
tioned the  Court  to  discharge  him  and  to 
appoint  a  new  curator  in  order  that  he 
might  take  up  a  post  that  had  been  offered  ■ 
him  abroad,  held  that,  in  the  circumstances. 
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the  expenses  of  the  application  did  not 
form  a  proper  charge  against  the  curatorial 
estate.  Halliday's  Curator  Bonis,  1912, 
S.  C.  509 ;  49  S.  L.  E.  437 ;  1912,  1  S.  L,  T. 
185. 


110.  Judicial  Factor  —  Petition  for  Ap- 
pointment—Appointment Necessitated  by 
Act  of  Petitioner's  Co-Trustee — Decree  in 
Name  of  Agent-Disburser. — A  petition  for 
the  appointment  of  a  judicial  factor  upon  a 
trust  estate  was  presented  by  a  sole  trustee 
on  the  ground  that  his  interest  conflicted 
with  that  of  the  beneficiary  under  the  trust. 
No  answers  were  lodged,  and,  a  factor 
having  been  appointed,  the  petitioner 
moved  for  the  expenses  of  the  petition 
out  of  the  trust  estate.  The  beneficiary 
opposed  the  motion  on  the  ground  that  the 
petition  had  been  necessitated  by  the  act 
of  the  petitioner's  co-trustee,  for  which  the 
petitioner  was  liable  to  him.  The  Lord 
Ordinary  fornid  the  petitioner  entitled  to 
expenses,  and  pronounced  decree  therefor 
in  name  of  the  agent-disburser.  Macqueen, 
Petr.,  1910  (0.  H.),  2  S.  L.  T.  445. 


111.  Jury  Trial— Appeal  for  from  Sheriff 
Court — Expenses  in  Sheriff  Court— A.  S., 
20th  March  1907,  sec.  8.— A  pursuer  in 
an  action  of  damages  for  personal  injury 
raised  in  the  Sheriff  Court  appealed  to  the 
Court  of  Session  for  jury  trial,  and  by  the 
verdict  recovered  a  sum  of  £40  in  name  of 
damages.  Held  that  the  provision  of  the 
Act  of  Sederunt  as  to  expenses  applied  not 
only  to  the  expenses  in  the  Court  of 
Session,  but  also  to  those  incurred  in  the 
Sheriff  Court.  Lafferty  v.  Caledonian  Ely. 
Coy.,  1907  (0.  H.),  45  S.  L.  R.  25;  15 
S.  L.  T.  411. 


112.  Jury  Trial— New  Trial— Expenses  of 
First  Trial. — Where  a  new  trial  is  allowed 
the  rule  is  to  reserve  questions  of  expenses, 
including  those  relating  to  the  bill  of  ex- 
ceptions. Canavan  v.  Green  &  Coy.,  1905, 
8  F.  275;  43  S.  L.  E.  200;  13  S.  L.  T. 
812. 


113.  Jury  Trial— New  Trial— Expenses  of 
First  Trial.— The  Court  having  allowed  a 
new  trial  because  the  judge  presiding  at 
the  first  trial  had  misdirected  the  jury  on 
a  point  of  law,  the  pursuer  obtained  a 
verdict  at  the  second  trial.  Held  entitled 
to  the  expenses  of  both  trials.  Canavan  v. 
Green  &  Coy.,  1906,  8  F.  827  ;  43  S.  L.  E. 
604  ;  14  S.  L.  T.  78. 


114.  Jury  Trial  —  New  Trial  —  Expenses^ 
of  First  Trial  — What  Included.  —  The 
expenses  of  discussing  a  rule  for  a  new 
jury  trial  form  part  of  the  expenses  of  the 
trial  sought  to  be  set  aside.  Conolly  v. 
North  British  Ely.  Coy.,  1908,  S.  C.  422; 
45  S.  L.  E.  311 ;  15  S.  L.  T.  726. 

115.  Jury  Trial — Postponement — Motion, 
by  Pursuer  in  Person  for  Postponemeiit  on 
Day  of  Trial — Failure  to  Instruct  Counsel 
and  Agents — Condition  of  Postponement. 
— The  Lord  Ordinary  in  the  above  circum- 
stances postponed  the  trial  on  condition 
that  the  pursuer  paid  such  expenses  as  the 
defender  had  incurred  by  appearing,  and 
which  would  not  be  available  for  a  second 
trial.  Hamilton  v.  Hall,  1906  (0.  H.),  13- 
S.  L.  T.  756. 

116.  Liquidator — Personal  Liability — Un- 
successful Action — Recourse  against  Assets 
— Form  of  Decree. — The  effect  of  a  simple 
decree  for  expenses  pronounced  against  the 
liquidators  of  a  company  is  to  render  the 
liquidators  personally  liable,  but  they  have 
recourse  against  the  assets  of  the  company 
if  there  are  any.  Under  a  decree  against 
the  liquidators  "personally"  they  are  not 
entitled  to  relief  out  of  the  assets  under 
their  charge,  and  such  a  decree  will  only 
be  pronounced  where  the  liquidators  have 
been  personally  blameworthy.  Kilmarnock 
Theatre  Coy.  v.  Buchanan,  1911,  S.  C.  607; 
48  S.  L.  E.  547;  1911,  1  S.  L.  T.  225. 

117.  Modification  —  Appeal  —  House  of 
Lords— Execution  Pending. — After  an  ap- 
peal has  been  taken  to  the  House  of  Lords, 
the  process  being  no  longer  in  the  Court 
of  Session,  it  is  not  possible  to  modify 
expenses.  So  where  a  pursuer  was  found 
entitled  to  damages  and  expenses  subject 
to  modification  after  consideration  of  the 
auditor's  report,  and  an  appeal  was  taken 
before  the  auditor's  report  had  come  up 
for  approval,  the  Court  was  unable  to 
grant  interim  execution  for  expenses. 
Williamson  v.  Macpherson  &  Coy.,  1904, 
7  F.  231  ;  42  S.  L.  E.  182;  12  S.  L.  T. 
521. 

118.  Modification— Appeal— Jury  Trial- 
Employers'  Liability  Act,  1880— Judicature 
Act,  1825— Sheriff  Court  Act,  1877,  sec.  9. 
— An  action  of  damages  was  raised  in  the 
Sheriff  Court  and  laid  alternatively  at  com- 
mon law  and  under  the  Employers'  Liability 
Act.  An  issue  was  allowed  only  under  the 
Act,  and  th^  pursuer  got  a  verdict.  The 
action  had  been  sent  to  the  Court  of  Session 
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under  the  Judicature  Act,  1825.  The  de- 
fender moved  that  the  pursuer  should  be 
found  entitled  only  to  modified  expenses 
on  the  ;  ground  that  the  appeal  though 
taken  under  the  Judicature  Act  was  sui)- 
ject  to  the  same  conditions  as  to  expenses 
being  allowed  only  on  the  Sheriff  Court 
scale  as  if  it  had  been  taken  under  the 
Sheriff  Courts  Act,  1877.  The  Lord  Ordin- 
ary held  that  he  was  not  bound  in  a  question 
of  expenses  by  the  conditions  set  forth  in 
see.  9  of  the  Sheriff  Courts  Act,  1877,  as 
incorporated  in  the  Employers'  Liability 
Act,  1880,  but  that  these  fell  to  be  regu- 
lated by  his  inherent  power  at  common  law 
alone.  He  found  the  pursuer  entitled  to 
full  expenses.  Conaghan  v.  Young,  1907 
(0.  H.),  14  S.  L.  T.  762. 

119.  Modification — Discretion  of  Court 

—  Unsatisfactory  Evidence.  —  The  Lord 
Ordinary  thought  the  evidence  in  a  case 
so  unsatisfactory  that  he  found  neither 
party  entitled  to  expenses.  The  Court 
reafirmed  the  rule  that  expenses  follow  the 
result.  Wood  &  Coy.  v.  Machay,  1906,  8  F. 
625 ;  43  S.  L.  E.  458 ;  13  S.  L.  T.  963. 

120.  Modification— Jury  Trial— Counter- 
Issue. — A  jury  answered  an  issue  and  found 
it  unnecessary  to  answer  the  counter-issue. 
Motion  to  modify  expenses  so  as  to  disallow 
the  expenses  relative  to  the  counter-issue 
refused.  Campbell  v.  Scottish  Educational 
News  Coy.  Ltd.,  1906,  8  F.  691 ;  43  S.  L.  E. 
487  ;  13  S.  L.  T.  925. 

121.  Modification— Jury  Trial— Damages 

—  Verdict  in  Court  of  Session  Action 
for  more  than  £5  and  less  than  £50— 
A.  S.,  20th  March  1907,  sec.  S.—Held  that 
in  a  case  originating  in  the  Sheriff  Court 
the  limitation  of  expenses  under  the  Act 
of  Sederunt  of  20th  March  1907  in  actions 
where  more  than  £5  but  less  than  £50  is 
recovered,  applied  only  to  Court  of  Session 
expenses  and  not  to  the  expenses  in  the 
Sheriff  Court.  Geddes  y.  A.  &  J.  M'Lellan, 
1908,  S.  C.  941;  45  S.  L.  E.  720;  16 
S.  L.  T.  122. 

122.  Modification— Jury  Trial— Damages 
under  £5 — Court  of  Session  Act,  1868,  sec. 
40. — In  an  action  where  the  pursuer  was 
awarded  one  shilling  by  a  jury,  the  Lord 
Ordinary  certified  that  the  case  was  brought 
for  vindication  of  the  pursuer's  character. 
Held  that  it  was  fit  to  be  tried  in  the  Court 
of  Session,  and  that  the  pursuer  was  entitled 
to  full  expenses.  Williamson  v.  M'Cann, 
1908  (O.H.),  16S.  L.  T.  518. 


123.  Modification— Jury  Trial  in  Court 
of  Session— Verdict  for  £10  where  £250 
Claimed— Pursuer  aware  that  Damages 
could  not  amount  to  £25.— Where,  in  an 
action  of  damages  for  £250,  the  sum  of  £10 
was  awarded,  the  Court  modified  pursuer's 
expenses  to  one-half  of  their  taxed  amount. 
Gorman  v.  Hughes,  1907,  S.  C.  405;  44 
S.  L.  E.  309;  14  S.  L.  T.  667. 

124.  Modification  —  Jury  Trial  —  Pluris 
petitio. — A  jury  awarded  £10  to  a  pursuer 
who  sued  for  £500.  There  being  no  tender, 
the  Court  refused  to  modify  expenses. 
M'Gilp  V.  Caledonian  Bly.  Coy.,  1904,  7  F. 
4;  42  S.  L.  E.  33;  12  S.  L.  T.  .376. 
M'Daid  v.  Coltness  Iron  Coy.  Ltd.,  1904, 
7  F.  32;  42  S.  L.  E.  50;  12  S.  L.  T. 
429. 

125.  Modification  —  Jury  Trial  —  Small 
Award— Case  Transmitted  to  Court  of 
Session  under  Employers'  Liability  Act, 
1880,  and  Sheriff  Courts  Act,  1877.-^The 
Lord  Ordinary  found  the  pursuer  entitled 
only  to  Sheriff  Court  expenses,  according 
to  the  higher  scale,  with  an  allowance  for 
the  employment  of  counsel.  Brannigon  v. 
Mrniro,  1906  (0.  H.),  14  S.  L.  T.  333. 

126.  Modification— Jury  Trial— Sum  Re- 
covered Less  than  £50— One  Action 
against  Two  Defenders— Recovery  of  £40 
from  One  and  £20  from  the  Other— A.  S., 
20th  March  1907,  sec.  8.— In  an  action  of 
damages  for  assault  concluding  separately 
against  two  defenders,  A.  and  B.,  the  pur- 
suer recovered  £40  against  A.  and  £20 
against  B.  Held  that  as  there  was  one 
action  only  and  one  defence,  and  £60  had 
been  recovered,  the  Act  of  Sederunt  did 
not  apply,  and  that  pursuer  was  entitled 
to  full  expenses.  Hughes  v.  Allen,  1909, 
S.  C.  1210;  46  S.  L.  E.  813;  1909,  2 
S.  L.  T.  17. 

127.  Modification— Jury  Trial— Verdict 
for  More  than  £5  but  Less  than  £50— A.  S., 
20th  March  1907,  sec.  8.— In  an  action  of 
damages  founded  upon  (1)  defamation,  and 
(2)  wrongous  apprehension,  an  issue  of 
wrongous  apprehension  only  was  allowed. 
The  jury  found  for  pursuer  and  assessed 
the  damages  at  £10.  Held  that  the  action 
could  not  be  treated  as  one  for  defamation,, 
and  that,  as  the  presiding  judge  refused  to 
grant  the  necessary  certificate,  the  pursuer 
could  not  recover  more  than  one-half  of  his 
expenses  in  virtue  of  sec.  8  of  the  Act  of 
Sederunt.  Hughes  v.  Morgan,  1910,  S.  C. 
712;  47  S.  L.  E.  637;  1910,  1  S.  L.  T. 
364. 
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128.  Modification— Slander  —  Damages — 
Amount  of  Damages.  —  Circumstances  in 
which  the  Court,  in  an  action  of  damages 
for  slander,  restricted  the  amount  of  the 
jury's  award  of  damages  from  £250  to 
£125,  allowing  the  pursuer  his  expenses 
save  in  connection  with  the  motion  for  a 
new  trial.  Boal  v.  Scottish  Catholic  Printing 
Coy.  Ltd.,  1908,  S.  C.  667  ;  45  S.  L.  R.  476; 
15  S.  L.  T.  940. 

129.  Modification  —  Small  Sum  Re- 
covered. —  Large  sum  sued  for  —  small 
award  by  jury — no  tender — motion  to 
modify  expenses  refused.  Ridley  v.  Kimball 
^  Mmion,  Ltd.,  1905,  7  F.  655  ;  42  S.  L.  E. 
559;  13  S.  L.  T.  89. 

130.  Modification  —  Small  Sum  Re- 
covered.— See  M'Creadie  v.  Thomson,  1907 
(0.  H.),  15  S.  L.  T.  753. 

131.  Multiplepoinding  —  Award  —  One 
Claimant  found  Liable  in  Expenses  to 
Another — Expenses  of  Lodging  Claims. — 

Held  that  the  expense  of  lodging  his  claim 
is  covered  by  an  award  of  expenses  to  a 
■claimant  in  general  terms.  The  Clydesdale 
Bank,  Ltd.  v.  Gardiner,  1906  (0.  H.),  14 
S.  L.  T.  236. 

132.  Multiplepoinding — Award  —  Testa- 
mentary Writings— Ambiguity.— The  Lord 
Ordinary  refused  to  give  the  claimants  ex- 
penses out  of  the  fund  in  medio.  Miller's 
Trs.  V.  Kirkaldy,  1905  (O.  H.),  13  S.  L.  T. 
474. 

133.  Multiplepoinding  —  Expenses  Al- 
lowed to  Claimants  out  of  Trust  Estate 
—Lodging  Claims.— The  Lord  Ordinary 
allowed  to  all  the  claimants  expenses  out 
of  the  fund  in  medio,  including  the  expense 
of  preparing  and  lodging  claims.  Eeimie's 
Tr.  V.  fVatt  and  Others,  1904  (0.  H.),  12 
S.  L.  T.  414. 

134.  Multiplepoinding  —  Proof  —  "Next- 
«f-Kin  "—Legitimacy  Disputed— Expenses 
of  Proving  Legitimacy. — In  a  multiple- 
poinding a  dispute  arose  as  to  who  were 
next-of-kin,  and  it  was  averred  that  the 
parents  of  certain  claimants  had  never  been 
married,  and  accordingly  that  the  claimants 
were  not  legitimate.  The  Lord  Ordinary 
having  held,  after  proof,  that  these  parties 
were  lawfully  married,  lield  that  no  part  of 
the  expense  of  the  proof  should  be  charged 
against  the  share  due  to  the  claimants 
whose  legitimacy  had  been  questioned. 
Cochran  v.  Purves,  1908  (0.  H.),  16 
■S.  L.  T.  42. 


135.  Patent  Oases.— Sec.  29,  sub-sec.  (6)  of 
the  Patents,  Designs,  and  Trade  Marks  Act, 
1883,  applies  to  Scotland,  but  it  does  not 
affect  Scottish  procedure,  which  is  protected 
by  sec.  107,  and  consequently  it  does  not 
supersede  General  Eegulation  No.  3  ap- 
pended to  the  Act  of  Sederunt  of  15th 
July  1876.  The  Mica  Insulator  Coy.  Ltd. 
V.  Bruce  Peebles  &  Coy.  Ltd.,  1907,  S.  C. 
1293 ;  44  S.  L.  E.  674 ;  15  S.  L.  T.  50. 

136.  Payment  a  Condition  of  Pro- 
ceeding— Amendment  of  Record. — Where 
an  amendment  had  been  allowed  in  the 
Procedure  Eoll,  the  pursuer  being  found 
liable  in  the  expenses  of  the  amendment, 
and  a  diet  of  proof  had  been  fixed,  the 
Lord  Ordinary  (Ormidale)  refused  a  motion 
to  discharge  the  diet  of  proof  until  the 
expenses  were  paid.  Cowan  v.  Clark  S 
Macdonald,  1911  (0.  H.),  2  S.  L.  T.  447. 

137.  Payment  a  Condition  of  Pro- 
ceeding—Amendment of  Record — Failure 
to  Pay  Expenses— Absolvitor.— Where  the 
pursuer  in  an  action  of  damages  was  allowed 
to  amend  his  record  and  "  to  proceed  in  the 
cause  only  on  payment "  of  the  expenses  of 
the  amendment,  the  Court,  in  respect  that 
the  order  had  not  been  obtempered,  assoil- 
zied the  defenders.  Dougall  v.  Caledonian, 
Rly.  Coy.,  1913,  S.  C.  349;  50  S.  L.  R. 
220;  1912,  2  S.  L.  T.  442. 

138.  Payment  a  Condition  of  Pro- 
ceeding —  New  Petition  —  Consideration 
Superseded  until  Expenses  in  Former 
Petition  Paid. — A  petition  by  a  bankrupt 
under  sec.  86  of  the  Bankruptcy  (Scot- 
land) Act,  1856,  was  dismissed  as  incom- 
petent, with  expenses.  The  petitioner  did 
did  not  pay  the  expenses  awarded  against 
him,  but  brought  another  petition  under 
the  same  section  of  the  Bankruptcy  Act  in 
practically  identical  terms  with  the  first. 
The  Lord  Ordinary  superseded  considerar 
tion  of  the  petition  until  the  expenses 
awarded  in  the  former  petition  were  paid. 
Somervell  v.  Tail  and  Others,  1908  (0.  H.), 
15  S.  L.  T.  1015.  The  Court  adhered. 
1908,  16  S.  L.  T.  139. 

139.  Productions— Copies  of.— The  ex- 
pense of  copying  documents  which  were 
put  in  process,  but  which  were  not  required, 

disallowed.     Dobell,  Beckett  &  Coy.  v.  Neilson, , 
1905  (0.  H.),  12  S.  L.  T.  747. 

140.  Railway  —  Compulsory  Powers.— 
Held  that  an  award  by  an  arbiter  of  com- 
pensation in  respect  of  land  taken  by  a 
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railway  company,  injury  to  remaining  land 
and  property,  and  "for  all  other  claims 
under  the  reference,"  did  not  include  the 
expenses  of  a  petition  by  the  owner  of  the 
lands  for  authority  to  uplift  and  apply  the 
purchase  money  of  the  lands  so  taken,  con- 
signed by  the  railway  company.  Lord 
Saltown  V.  Great  North  of  Scotland  Ely.  Coy., 
1906  (0.  H.),  14  S.  L.  T.  370. 

141.  Railway  —  Parliamentary  Deposit 
Fund — Abandonment— Ordinary  Creditor 
— Expenses  of  Constituting  Claim.— £feW 
that  persons  claiming  as  ordinary  creditors 
were  in  a  different  position  from  preferred 
creditors,  such  as  landowners,  who  were 
entitled  to  compensation  for  any  injury 
sustained  by  them  in  consequence  of  the 
exercise  of  the  powers  conferred  on  the 
company,  and  that  ordinary  creditors  must 
themselves  bear  the  expense  of  constituting 
their  claims.  Mason  {Dundee  Suburban  Bail- 
way),  1904  (0.  H.),  12  S.  L.  T.  82. 

142.  Becord — Amendment — Appeal  from 
Sheriff  Court. — Observed  by  the  Lord  Justice- 
Clerk,  that  in  appeals  from  the  Sheriff  Court 
"in  which  counsel  cannot  go  on  without 
asking  leave  to  amend,  it  is  not  a  good 
thing  to  postpone  dealing  with  the  ques- 
tion of  expenses  till  the  end  of  the  case. 
This  state  of  things  occurs  much  too  often." 
Thornton  v.  Boyd  &  Forrest,  1907,  S.  C.  390  ; 
44  S.  L.  E.  283 ;  14  S.  L.  T.  628. 

143.  Record  —  Amendment  —  New  Plea 
Excluding  Action  added  in  the  Inner  House 
— Summary  Procedure  (Scotland)  Act,  1864, 
sec.  35.—M'Connell  &  Reid  v.  Thomson  & 
Coy.,  1905,  13  S.  L.  T.  665. 

144.  Separate  Actions  with  the  Same 
Conclusions  —  Separate  Joint  Minutes 
Allowing  Pursuer  Expenses.— A  pursuer 
brought  four  actions  against  four  persons, 
concluding  against  each  for  relief  in  respect 
of  shares  in  one  company.  The  actions 
were  settled  by  separate  joint  minutes  in 
each  action  agreeing  to  the  pursuer  getting 
expenses,  and  the  accounts  were  remitted 
to  the  auditor.  The  Lord  Ordinary  held 
the  pursuer  entitled  to  expenses  in  each 
action.  VReilly  v.  Turnbull  and  Others, 
1908  (0.  H.),  16  S.  L.  T.  519. 

145.  Separate  Defenders— Liability  Inter 
se— Absolvitor  of  One— Liability  for  Ms 
Expenses.— In  an  action  for  damages  caused 
by  the  negligence  of  one  or  other  or  both 
of  two  defenders  each  defender  blamed  the 
other.  One  was  found  in  fault.  Held  that 
he  must  pay  expenses  of  both  pursuer  and 


successful  defender.  Craig  v.  Aberdeen 
Harbour  Commissioners,  1909,  S.  C.  736 ;. 
46  S.  L.  R.  508 ;  1909,  1  S.  L.  T.  314. 

146.  Several  Defenders— Action  of  Re- 
duction of  a  Will. — The  trustee  and  bene- 
ficiaries were  called  as  defenders,  and 
defences  were  lodged  on  behalf  of  the 
trustee  and  one  set  of  beneficiaries.  The 
defenders  were  assoilzied.  The  Court  in 
applying  the  verdict  reserved  all  questions 
as  to  the  expenses  of  the  compearing  bene- 
ficiaries. Thorns  v.  Thorns'  Tr.,  1905, 
12  S.  L.  T.  736. 

147.  Several  Defenders— Liability  Inter 
se — Absolvitor  of  One.— The  pursuer  of  an 
action  for  damages  grounded  on  negligence 
made  his  claim  against  A.,  who  repudiated 
liability  and  said  B.  was  to  blame.  The 
pursuer  sued  them  both  conjunctly  and 
severally,  or  severally,  and  obtained  a 
verdict  against  A.,  B.  being  assoilzied.^ 
Held  that  A.  was  liable  in  B.'s  expenses. 
Morrison  v.  Waters  &  Coy.,  1906,  8  F.  867  ; 
43  S.  L.  E.  646;  14  S.  L.  T.  127. 

148.  Several  Defenders— Liability  Inter 
se — Absolvitor  of  One. — In  an  action  of 
damages  grounded  on  negligence  and 
directed  against  two  defenders,  one  only 
was  found  liable.  Held  by  Lord  Ormidale 
(Ordinary)  that  he  must  pay  expenses  of 
both  pursuer  and  successful  defender. 
Kennedy  v.  Shotts  Iron  Coy.  Ltd.,  1912 
(0.  H.),  1  S.  L.  T.  506.  On  a  reclaiming 
note  the  Court  adhered.  1913,  S.  C.  1143  ; 
50  S.  L.  E.  885;  1913,  2  S.  L.  T.  121. 

149.  Several  Defenders— Liability  Inter 
se— Absolvitor  of  One— Liability  for  his 
Expenses. — In  an  action  of  damages  for 
personal  injuries  against  two  defenders, 
each  of  whom  maintained  that  the  injury 
was  caused  by  the  fault  of  the  other,  the 
Court  assoilzied  one  defender  and  found  him 
entitled  to  expenses  against  the  other. 
Laing  v.  Paull  &  Williamsons,  1912,  S.  C. 
196;  49  S.  L.  R.  108 ;  1911,  2  S.  L.  T.  437. 

150.  Several  Defenders— Liability  Inter 
se— Absolvitor  of  One— Liability  for  his 
Expenses. — An  action  of  damages  grounded 
on  negligence  and  directed  against  two 
defenders  was  held  relevant  as  against  one 
defender,  and  the  other  defender  was 
assoilzied.  Circumstances  in  which  the  Lord 
Ordinary  (Dewar)  found  the  pursuer  and 
the  unsuccessful  defender  jointly  and 
severally  liable  in  expenses  to  the  successful 
defender.  Davie  v.  Blair,  1912  (0.  H.) 
1  S.  L.  T.  420. 
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151.  Several  Defenders— Same  Defence 
— Action  against  Members  of  a  Club  for 
Goods  Supplied— One  Account. — An  action 
against  sixty  members  of  a  club  was  dis- 
missed. Twelve  sets  of  defences  were 
lodged,  the  defence  in  all  the  eases  being 
substantially  the  same.  Held  that  the  pur- 
suers were  only  liable  in  one  set  of  expenses. 
Cockburn  v.  The  City  Club,  1905  (0.  H.),  12 
S.  L.  T.  678. 

152.  Several  Pursuers— Jury  Trial— Ver- 
dict.— A  mother  and  her  children  sued  the 
defenders  for  damages  for  the  death  of 
their  husband  and  father.  They  were 
represented  by  the  same  agent.  The  jury 
awarded  £200  to  the  mother ;  nothing  to 
the  children.  The  Court  applied  the  ver- 
dict, found  the  mother  entitled  to  expenses, 
and  refused  a  motion  by  the  defenders  to 
have  the  children  found  liable  to  them  in 
expenses.  M'Phail  v.  Caledonian  Ely.  Coy., 
1903,  5  F.  306 ;  10  S.  L.  T.  307. 

153.  Ship  —  Collision  —  Limitation  of 
Liability. — The  owners  of  a  ship  brought  a 
petition  under  the  503rd  and  504th  sections 
of  the  Merchant  Shipping  Act,  1894,  for 
limitation  of  their  liability  for  loss  caused 
by  a  collision  in  which  both  ships  were 
found  to  be  in  fault.  Held  that  the  owners 
of  the  other  ship  and  the  owners  of  the 
cargo  of  the  other  ship  were  entitled  to  the 
expenses,  of  their  respective  claims  and 
relative  procedure  in  the  limitation  pro- 
ceedings against  the  petitioners,  and  that 
the  fact  that  both  ships  were  to  blame  did 
not  affect  the  matter.  S.S.  "  Olga  "  v.  S.S. 
"Anglia,"  1907,  S.  C.  1045;  44  S.  L.  E. 
776;  15  S.  L.  T.  119. 

154.  Ship — Expenses — Limitation  of  Lia- 
l)ility  —  Competitive  Claims  on  Limited 
Fund— Merchant  Shipping  Act,  1894  (57  & 
58  Vict.  c.  60),  sec.  5Qi.— Observed  per  Lord 
President :  "  Where  no  question  is  raised 
as  to  the  right  of  petitioners"  under  the 
Merchant  Shipping  Act,  1894,  "to  have 
their  liability  limited,  and  where  the  ship, 
as  it  were,  tables  its  stake,  then  such 
expenses  as  are  given  against  the  petitioners 
over  and  above  the  limited  fund  must  be 
strictly  restricted  to  the  expenses  of  lodging 
the  claims  and  taking  decree,  and  not 
extended  to  any  expenses  incurred  in 
the  competition  between  the  claimants." 
Kennedys  v.  Clyde  Shipping  Coy.  Ltd.,  1908, 
S.  0.  895;  45  S.  L.  E.  736;  16  S.  L.  T. 
121. 

155.  Ship  —  Salvage  —  Less  than  £300 
Becovered— Action  in  Court  of  Session— 


Merchant  Shipping  Act,  1894,  sec.  547,  sub- 
sec.  (2).— A  pursuer  in  a  salvage  action 
who  recovered  less  than  £300  was  found 
entitled  to  full  expenses,  the  Lord  Ordinary 
certifying  that  the  case  was  suitable  for 
trial  in  the  Court  of  Session  because  it 
involved  a  legal  question  of  difficulty  which 
had  never  before  come  up  for  consideration 
in  the  Scottish  Courts.  Boss  &  Marshall 
V.  The  S.S.  "Davaar,"  1907  (O.  H.),  15 
S.  L.  T.  29. 

156.  Special  Case— Question  Depending 
on  Construction  of  Statute — Unsuccessful 
Party  Liable. — In  a  special  case  arising  out 
of  a  marriage-contract,  where  there  was  no 
arrangement  between  the  parties  as  to 
expenses,  and  where  the  main  question 
depended  on  the  construction  of  an  Act  of 
Parliament,  the  unsuccessful  party  was 
found  liable  in  expenses.  Dmidas'  Irs.  v. 
Dundas'  Trs.,  1912,  S.  C.  375;  49  S.  L.  E. 
417;  1912,  1  S.  L.  T.  141. 

157.  Special  Case  —  Unsuccessful  Party 
Liable  to  Successful. — The  successful  party 
in  a  special  case  found  entitled  to  his 
expenses  from  the  unsuccessful  party. 
Logan's  Exrs.  v.  M'Lennan  and  Others,  1908, 
45  S.  L.  E.  309;  15  S.  L.  T.  721. 

158.  Successful  Party  Liable  in  Expenses. 

— A  burgh  sued  a  university  for  delivery 
of  an  ancient  charter  which  had  been  be- 
queathed to  the  latter  but  to  which  the 
former  had  right.  The  Lord  Ordinary,  in 
granting  decree  of  delivery,  found  the 
defenders  entitled  to  expenses.  Provost, 
Magistrates  and  Councillors  of  Dumbarton  v. 
University  of  Edinburgh,  1909  (0.  H.),  1 
S.  L.  T.  51. 

159.  Successful  Party  Found  Liable— De- 
fence not  Pleaded — Action  about  Betting 
Transaction — Sponsio  ludicra. — A  defender 
who  should  have,  but  did  not,  plead  the 
Gaming  Acts,  and  allowed  the  case  to  go  to 
proof,  was  found  liable,  though  assoilzied,  in 
the  expenses  after  the  closing  of  the  record. 
Hamilton  v.  M'Lauchlan,  1908  (0.  H.),  16 
S.  L.  T.  341. 

160.  Successful  Party  Refused— Mislead- 
ing Statements  on  Record. — Circumstances 
in  which  a  successful  defender  was  refused 
full  expenses  in  consequence  of  misleading 
statements  on  record,  calculated  to  induce 
the  pursuer  to  proceed  with  the  action 
which  he  might  otherwise  have  abandoned. 
Armour  v.  Duff  d;  Co.,  1912,  S.  C.  120;  49 
S.  L.  E.  124;  1911,  2S.  L.  T.  394. 


349 


EXPENSES 


350 


161.  Successful  Party  Refused— Party 
called  for  Interest— Reduction  of  Decreet 
Arbitral— Arbiter— Action  as  to  Whether 
a  Certain  Dispute  Covered  by  an  Arbitra- 
■tion  Clause. — Held  that,  although  it  is 
usual  and  proper  to  call  the  arbiter  as  a 
defender  in  such  cases,  he  as  a  general  rule 
has  no  interest  to  appear,  and  is  not  entitled 
to  expenses  if  the  pursuer  is  unsuccessful. 
■Gilmour  v.  Drysdale,  1905  (0.  H.),  13 
S.  L.  T.  433. 

162.  Successful  Party  Refused— Slander 
Action — Provocation. — In  an  action  for 
damages  for  slander  the  pursuer  averred 
that  he  had  been  convicted  of  "  bird  lining," 
and  that  the  defender  had  described  his 
operations  as  those  of  a  thief.  The  Court 
dismissed  the  action,  but  found  the  defender 
not  entitled  to  expenses,  as  he  had  brought 
the  action  on  himself  by  using  language 
which  was  inaccurate  and  exaggerated. 
Campbell  v.  BUchie  &  Coy.,  1907,  S.  C.  1097  ; 
44S.  L.  E.  766;  15  S.  L.  T.  165. 

163. — Summary  Proceedings— Limitation 
— Respondent's  Expenses — Time  for  Fixing 
— Audit. — In  summary  proceedings  the 
respondent's  expenses  are  restricted  by 
sec.  5  of  the  Summary  Jurisdiction  Act, 
1881,  to  what  the  Court  thinks  reasonable. 
The  Court  may,  however,  remit  to  the 
auditor  to  tax,  and  for  this  purpose  delay 
judgment  and  adjourn  the  diet.  /.  &  G. 
Cox,  Ltd.  V.  Lindsay,  1907,  S.  C.  96;  44 
S.  L.  E.  80 ;  14  S.  L.  T.  450. 

164.  Taxation  —  Agent  and  Client  — 
Arrestments  —  Charging  Order  —  Law- 
Agents  and  Notaries  Public  (Scotland) 
Act,  1891  (54  &  55  Vict.  c.  30),  sec.  6— 
.Expenses. — A  firm  of  law-agents  acted  for 
a  company  in  an  action,  and  after  defences 
were  lodged  obtained  a  settlement  when 
the  sum  agreed  to  be  paid  was  arrested  in 
the  hands  of  the  defenders  by  creditors 
of  the  pursuers  on  the  dependence  of  an 
action  against  them.  The  law-agents  then 
moved  for  a  charging  order  in  terms  of 
sec.  6  of  the  Law  Agents  Act,  1891.  The 
arresting  creditors  lodged  answers.  Held 
that  the  arresting  creditors  were  not 
entitled  to  deprive  the  law-agents  of  the 
charging  order,  and  the  law-agents  found 
entitled  to  expenses  of  the  note  for  the 
charging  order.  The  Automobile  Gas  Pro- 
ducer Syndicate  Ltd.  v.  The  Caledonian  Ely. 
Coy.,  1909  (0.  H.),  1  S.  L.  T.  499. 

165.— Taxation— Agent  and  Client— Cus- 
tody of  Children— Wife's  Separate  Estate. 
— A  wife,  being   successful   in   an   action 


against  her  husband  relating  to  the  custody 
of  their  children,  was  found  entitled  to 
expenses  as  between  party  and  party. 
Observations  by  Lord  Kinnear  on  the  liability 
of  a  husband  for  expenses  in  a  consistorial 
cause  where  his  wife  has  separate  estate. 
A.  B.  r.  a  B.,  1906,  8  F.  973 ;  43  S.  L.  E. 
731 ;  14  S.  L.  T.  170. 

166.  Taxation— Agent  and  Client— Di- 
vorce.— A  wife  who  obtained  absolvitor  in 
an  action  for  divorce,  found  entitled  to 
expenses  as  between  agent  and  client. 
Grant  v.  Grant,  1905  (H.  L.),  43  S.  L.  E, 
109  ;  13  S.  L.  T.  516. 

167.  Taxation— Agent  and  Client — Liqui- 
dation—Petition for  Compulsory  Winding 
up.  —  Unsuccessful  petitioners  for  com- 
pulsory winding  up  of  a  company  and 
respondents  who  asked  for  a  supervision 
order  which  was  granted,  were  awarded 
expenses  all  taxed  as  between  agent  and 
client.  M'Gregm-  v.  Ballachulish  Slate 
Quarries,  Ltd.,  1908,  S.  C.  1 ;  45  S.  L.  E.  9  ; 
15  S.  L.  T.  397. 

168.  Taxation— Agent  and  Client — Liqui- 
dation— Test  Case. — The  Lord  Ordinary,  in 
respect  that  a  party  with  a  small  interest 
had  been  selected  to  test  a  question  of 
general  importance  to  the  liquidation,  found 
him  entitled  to  expenses  as  between  agent 
and  client.  Liquidators  of  the  Insurance 
Trust  and  Agency  Coy.  Ltd.  v.  Inches,  1905 
(0.  H.),  13  S.  L.  T.  556. 

169.  Taxation  —  Agent  and  Client  or 
Party  and  Party— Public  Authorities  Pro- 
tection Act,  1893. — Held  that  where  an 
action  of  damages  for  slander  against  the 
magistrates  and  officials  of  a  certain  burgh 
was  absolutely  excluded  by  the  terms  of 
the  private  Acts  of  the  burgh,  the  Public 
Authorities  Protection  Act  did  not  apply, 
and  the  defender  found  entitled  to  expenses 
as  between  party  and  party.  Davidson 
V.  Anderson,  1905  (0.  H.),  13  S.  L.  T. 
298.  See  also  voce  Public  Authokities 
Protection. 

170.  Taxation— Agent  and  Client— Public 
Authorities  Protection  Act,  1893.— A  de- 
clarator by  a  County  Council  against  a 
burgh  as  to  the  latter's  liability  in  repay- 
ment of  rateable  share  of  loans  was  dis- 
missed. The  defenders  moved  that  they 
should  be  entitled  to  expenses  as  between 
agent  and  client  in  virtue  of  the  Public 
Authorities  Protection  Act,  1893.  The 
Lord  Ordinary  refused  the  motion.     Inver- 
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Mess  County  Council  v.  Burgh  of  Inverness, 
1908  (0.  H.),  15  S.  L.  T.  966. 

171.  Taxation— Agent  and  Client— Public 
Authorities  Protection  Act,  1893,  sees.  1 
(b)  and  3. — Opinion  by  Lord  Guthrie  :  "  If 
a  local  authority  obtains  an  interlocutory 
judgment  in  its  favour  and  desires  to 
preserve  its  right  to  claim  the  benefit  of 
the  Act  in  regard  to  expenses,  it  ought  to 
have  the  question  of  expenses  reserved. 
But  it  may,  as  in  this  case,  elect  to  have 
that  question  at  once  disposed  of.  If, 
however,  that  course  is  followed,  and  the 
expenses  are  found  due  between  party  and 
party,  as  at  that  stage  they  must  necessarily 
be,  it  appears  to  me  the  local  authority 
cannot  thereafter  at  the  end  of  the  day  ask 
that  the  same  expenses  already  taxed  as 
between  party  and  party  should  be  retaxed 
as  between  agent  and  client."  Walsh  v. 
Magistrates  of  Pollohshaws  and  Others,  1907 
(0.  H.),  14  S.  L.  T.  845. 

172.  Taxation— Agent  and  Client— Public 
Authorities  Protection  Act,  1893  (56  &  57 
Vict.  c.  61),  sec.  1  (b)— County  Council  Sist- 
ing  themselves  as  Defenders  in  Action  of 
Bight  of  Way. — Held  that  the  provisions  of 
sec.  1  (b)  of  the  Public  Authorities  Protec- 
tion Act  were  not  applicable  to  the  case  of 
a  District  Committee  of  a  County  Council, 
who,  in  order  to  vindicate  the  existence  of 
a  public  right  of  way,  had  sisted  themselves 
as  parties  to,  and  had  successfully  defended, 
an  action  of  interdict  against  a  private 
individual.  M' Robert  v.  Reid,  1914,  S.  C. 
633 ;  51  S.  L.  E.  500 ;  1914, 1  S.  L.  T.  434. 

173.  Taxation— Agent  and  Client- Public 
Authorities  Protection  Act,  1893— Decree  of 
Consent. — Where  a  public  authority  took  a 
decree  of  consent,  doubted  whether  the  per- 
mission of  the  Public  Authorities  Protection 
Act,  1893,  applied.  Aird  and  Others  v. 
Tarhert  School  Board,  1907,  S.  C.  305  j  44 
S.  L.  R.  26 ;  14  S.  L.  T.  387,  595. 

174.  Taxation— Agent  and  Client— Public 
Authorities  Protection  Act,  1893,  sec.  1  (b) 
—Discretion  of  Court. — A  public  authority 
(defenders)  reclaimed  successfully  against  an 
interlocutor  of  the  Lord  Ordinary.  Held 
that  the  taxation  of  their  account  of  ex- 
penses should  be  as  between  agent  and 
client  in  Outer  and  Inner  House.  Opinions 
that  the  Act  does  not  interfere  with  the 
Court's  discretion  in  awarding  expenses. 
Aird  V.  Tarbert  School  Board,  1907,  S.  C. 
305 ;  44  S.  L.  E.  223 ;  14  S.  L.  T.  387,  595. 


175.  Taxation— Agent  and  Client — Public 
Authorities  Protection  Act,  1893  (56  &  57 
Vict.  c.  61),  sec.  1  (b) —  Motion  for  Expenses 
in  Outer  House  as  between  Agent  and 
Client  only  made  after  Judgment  of  House 
of  Lords. — Held  that  defenders'  claim,  on 
petition  to  apply  House  of  Lords  judgment 
for  expenses  as  between  agent  and  client,, 
was  excluded  by  their  omission  to  make 
their  motion  before  the  Lord  Ordinary,  or 
by  their  failure  to  reclaim  against,  or  to- 
intimate  in  the  Inner  House  their  dissatis- 
faction with,  that  part  of  the  Lord  Ordinary's 
interlocutor  which  allowed  them  expenses 
only  on  the  ordinary  scale.  Edinburgh  and 
District  Water  Trs.  v.  Somerville  &  Son,  Ltd., 
1907,  S.  C.  355 ;  44  S.  L.  R.  267 ;  14  S.  L.  T. 
662.     Cf.  No.  25. 

176.  Taxation— Agent  and  Client— Public 
Authorities  Protection  Act,  1893,  sec.  3 — 
Public  Health  Act,  1897,  sec.  166.— The 
first-cited  Act  held  not  to  apply  to  an  action 
against  a  local  authority  for  an  act  done  in 
pursuance  of  the  Public  Health  Act.  Mont- 
gomerie  &  Coy.  Ltd.  v.  Haddington  Corporation, 
1908  (H.  L.),  S.  C.  6,  127 ;  45  S.  L.  E.  73, 
337  ;  15  S.  L.  T.  910. 

177.  Taxation — Agentand  Client — Special 
Case— Expenses  of  Trustees. — A  special  case 
was  brought  to  determine  questions  regard- 
ing the  disposal  of  certain  accumulated  funds 
in  the  hands  of  trustees,  and  an  interlocutor 
was  pronounced,  proceeding  upon  an  agree- 
ment between  the  parties,  including  the 
trustees,  finding  the  whole  parties  "  entitled 
to  their  expenses,  as  the  same  may  be  taxed 
by  the  auditor,"  out  of  the  accumulated 
funds.  Held  that  under  this  finding  the 
auditor  must  tax  the  accounts  as  between 
party  and  party.  McGregor's  Trs.  v.  Kimbell,. 
1912,  S.  C.  261;  49  S.  L.  E.  214:  1912, 
1  S.  L.  T.  14. 

178.  Taxation— English  Law  Account. — 

The  Court  remitted  an  account  due  to  English 
solicitors  for  taxation  by  the  taxing  officer  of 
the  Supreme  Court  of  Judicature  in  England. 
Foreman  v.  Duke  ofBuccleuch,  1904,  7  F.  366  ; 
42S.  L.  R.  296;  12  S.  L.  T.  612. 

179.  Taxation—"  Expenses  in  the  Cause  " 
—Meaning  of  Finding— Power  of  Auditor 
to  Disallow  such  Expenses— A.  S.,  15tk 
July  1876,  General  EegiUations,  Art.  V.— 
Held  (after  consultation  with  the  other  Divi- 
sion) that  "when  an  interlocutor  declares 
that  expenses  are  to  be  expenses  in  the 
cause,  the  meaning  of  that  is  that  the 
expenses  are  to  go,  as  a  matter  of  right, 
to  the  party  who  in  the  cause  is  eventually 
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successful,  and  who  gets  a  general  finding 
of  expenses  in  his  favour  at  the  end  " ;  and, 
consequently,  in  such  a  case  Article  V.  of 
the  General  Eegulations  appended  to  A.  S., 
15th  July  1 876,  has  no  application.  Glasgow 
and  South- Western  Ely.  Coy.  v.  Magistrates  of 
Ayr,  1911,  S.  C.  298  ;  48  S.  L.  E.  211 ;  1911, 
1  S.  L.  T.  176.  (iVofe.— This  case  went  to 
the  House  of  Lords  and  was  affirmed  on  the 
merits.)  1912  (H.  L.),  S.  C.  87  ;  50  S.  L.  E. 
9;  1912,  1  S.  L.  T.  278. 

180.  Taxation— General  Finding — Part  of 
Case  not  Established.  —  The  auditor  held 
to  have  rightly  disallowed  the  expenses 
effeiring  to  a  part  of  a  case  where  the  party 
found  "  entitled  to  expenses "  had  been 
unsuccessful.  Craig  v.  Craig,  1906,  44 
S.  L.  E.  100 ;  14  S.  L.  T.  469. 

181.  Taxation  —  Incidental  Expenses— 
Fpund  to  be  Expenses  in  the  Cause — 
General  Finding — Party  Unsuccessful  in 
Branch  of  Case— A.  S.,  15th  July  1876, 
General  Regulations,  Art.  V.— In  an  action 
of  reduction  the  defenders  were  ultimately 
successful  and  were  found  entitled  to 
expenses.  The  expenses  of  an  incidental 
reclaiming  note  in  which  the  defenders  had 
been  unsuccessful  were  declared  to  be 
expenses  in  the  cause.  Held  that  the 
auditor  had  rightly  disallowed  the  expenses 
of  the  reclaiming  note.  Alston  &  Orr  v. 
Allan,  1910,  S.  C.  304;  47  S.  L.  E.  255  j 
1910,  1  S.  L.  T.  78. 

182.  Taxation— Objections— Consistorial 
Action — (1)  Precognitions  of  Witnesses 
not  Called;  (2)  Informal  Tender;  (3)  Fees 
for  Attendance  when  Case  Put  Out  by 
Order  ;  (4)  Extra  Consultation  where  Brief 
Returned  by  Senior  Counsel.— On  a  note 
of  objections  by  pursuer  to  the  auditor's 
taxation  of  her  account  in  an  action  of 
declarator  of  marriage  in  which  she  had 
been  successful,  the  Lord  Ordinary  (Sal- 
vesen)  (1)  disallowed  the  expense  of  framing 
the  precognitions  of  witnesses  who  had  not 
been  called ;  (2)  allowed  the  charges  with 
regard  to  an  informal  offer  for  a  settlement 
which  had  been  rejected ;  (3)  allowed  fees 
to  counsel  for  attending  the  case  put  out 
by  order ;  and  (4)  where  senior  counsel 
was  instructed  to  take  the  place  of  a  senior 
who  had  returned  his  papers,  allowed  the 
expense  of  an  extra  consultation.  Petrie  v. 
Petrie,  1911  (0.  H.),  1  S.  L.  T.  410. 

183.  Taxation  —  Objections  —  Copy  of 
Notes  of  Evidence.  —  Where  a  period  of 
twelve  days  elapsed  between  a  proof  and 
the  hearing  on  evidence  the  Lord  Ordinary 


the  expense  of  obtaining  a 
copy  of  the  notes  of  evidence.  Cqppack 
V.  Miller,  1911  (0.  H.),  2  S.  L.  T.  65. 

184.  Taxation  —  Objections  —  Copy  of 
Notes  of  Evidence.— It  is  always  a  ques- 
tion of  circumstances  whether  there  should 
be  an  allowance  for  obtaining  a  copy  of  the 
notes  of  evidence.  But  if  a  litigant  pro- 
poses to  charge  the  cost  of  the  notes  of 
evidence,  if  he  is  successful,  against  his 
opponent,  he  must  intimate  that  to  the 
Lord  Ordinary  when  asking  for  them,  and 
get  the  Lord  Ordinary's  leave  to  that 
effect.  Otherwise  it  will  be  held  that  he 
asks  for  them  simply  for  his  own  conveni- 
ence, and  must  pay  for  what  he  gets 
(Coppack  V.  MUler,  1911  (0.  H.),  2  S.  L.  T. 
65,  commented  on).  Smith  v.  Watson,  1912, 
S.  C.  553;  49  S.  L.  E.  411;  1912,  1 
S.  L.  T.  257. 

185.  Taxation  —  Objections  —  Fees  to 
Counsel  — Fees  to  Skilled  Witnesses. — In 
a  difficult  and  complicated  case  brought  to 
determine  whether  fireclay  was  or  was  not 
a  mineral  within  the  meaning  of  sec.  70  of 
the  Eailways  Clauses  Consolidation  Act, 
1845,  the  Court  repelled  objections  to  the 
auditor's  report  on  the  ground  that  the 
fees  allowed  to  senior  and  junior  counsel 
in  the  Outer  and  in  the  Inner  House,  and  to 
the  skilled  witnesses,  were  too  high.  Cale- 
donian Ely.  Coy.  v.  Glenboig  Union  Fireclay 
Coy.  Ltd.,  1912,  S.  C.  511 ;  49  S.  L.  E. 
412;  1912,  1  S.  L.  T.  258. 

186.  Taxation  —  Objections  —  Fees  to 
Counsel — Statements  Prepared  for  Use  of 
Counsel — Fees  to  Local  Agent  Acting  as 
Witness. — In  a  complicated  action  with 
regard  to  the  maintenance  and  hiring  of 
railway  waggons,  in  which  the  proof  lasted 
twelve  days  and  during  which  there  were 
two  adjournments  each  of  some  months' 
duration,  the  Court  allowed  (1)  fees  of 
twenty-five  guineas  to  senior  counsel  for 
the  first  day  of  the  proof  and  for  the 
first  days'  resumption  of  the  proof  after 
each  adjournment;  (2)  charges  for  tabu- 
lated statements  of  facts  and  figures  pre- 
pared for  the  use  of  counsel ;  and  (3)  fees 
as  an  ordinary  witness  to  the  successful 
party's  local  agent.  Hurst,  Nelson  &  Coy. 
Ltd.  V.  Spenser  Whatley,  Ltd.,  1913,  S.  C. 
101  ;  50  S.  L.  E.  52  ;  1912,  2  S.  L.  T. 
342. 

187.  Taxation  —  Objections  —  Offer  of 
Settlement  —  Fees  to  Counsel.  —  Expense 
of  consideration  by  counsel  of  an  offer  of 
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settlement  allowed.    Coppack  v.  Miller,  1911 
(0.  H.),  2  S.  L.  T.  65. 

188.  Taxation— Obj  ections— Photographs 
Obtained  by  Pursuer— Small  Sum  Involved. 
— Where  a  defender  objected  to  the  allow- 
ance by  the  auditor  of  the  cost,  amounting 
to  £9  odd,  of  certain  photographs  which 
the  pursuers  had  obtained  at  their  own 
hand  for  the  purpose  of  illustrating  the 
subjects  in  dispute,  the  Court  repelled  the 
objection  and  observed  that  it  would  be 
pessimi  exempli  to  allow  an  objection  in- 
volving so  small  a  sum  upon  a  matter 
about  which  the  auditor  was  perfectly 
able  to  make  up  his  mind.  Montgomerie- 
Fleming's  Trs.  v.  Kennedy,  1912,  50  S.  L.  R. 
4 ;  1912,  2  S.  L.  T.  273. 

189.  Taxation — Objections— Sheriff— De- 
bate Fee — Attendance  Fee  —  A.  S.,  10th 
April  1908,  General  Regulations,  sec.  6 — 
Table  of  Fees,  c.  1,  sees.  12  (1)  and  15  (2).— 
In  a  Sheriff  Court  action  in  which  there 
had  been  a  protracted  debate  before  the 
Sheriflf-Substitute  and  also  before  the  Sheriff, 
the  defenders,  who  were  ultimately  success- 
ful and  were  awarded  expenses  as  between 
agent  and  client,  objected  to  the  auditor's 
report  in  respect  that  he  had  allowed  only 
the  ordinary  debate  fee  in  the  lower  Courts, 
and  moved  for  an  allowance  of  the  higher 
debate  fee  provided  by  Regulation  VI.  of 
the  Act  of  Sederunt.  Alternatively  they 
moved  for  an  attendance  fee  at  ten  shillings 
per  hour,  which  would  have  amounted  to 
more  than  the  higher  debate  fee  asked  for. 
Held  that  the  defender  might  still  apply 
to  the  Sheriff  to  sanction  the  higher  debate 
fee  if  so  advised,  but  that  the  alternative 
proposal  could  not  be  entertained.  Beid  v. 
North  Isles  District  Council  of  Orkney  Cov/nty 
Council,  1912,  S.  C.  627 ;  49  S.  L.  E.  571 ; 

1912,  1  S.  L.  T.  310. 

190.  Taxation— Objections— Sheriff— Em- 
ployment of  Counsel  —  Interlocutor  of 
Sheriff  Allowing  Fees  to  Counsel  Recalled 
on  Appeal  —  Bight  of  Auditor  to  Allow 
Fees. — An  interlocutor  of  the  Sheriff  dis- 
posing of  the  merits  and  incidentally  allow- 
ing fees  to  counsel,  was  recalled  on  appeal 
to  the  Court  of  Session,  and  expenses  were 
awarded.  Held  that  the  auditor,  in  tax- 
ing the  account  of  these  expenses,  was 
entitled  to  allow  counsel's  fees  in  the 
Sheriff  Court  although  the  Sheriff's  inter- 
locutor, in  which  fees  were  allowed,  had 
been   recalled.      Taylor  v.  Steel  -  Maitland, 

1913,  S.  C.  978  ;  50  S.  L.  E.  776 ;  1913, 
2  S.  L.  T.  29. 


191.  Taxation — Objections— Sheriff— Em- 
ployment of  Counsel  in  Sheriff  Court  — 
Sanction— A.  S.,  10th  April  1908— Table  of 
Fees,  c.  1,  sec.  16. — In  a  Sheriff  Court  action 
counsel  were  employed  by  defender  with- 
out the  Sheriffs  sanction  having  been 
previously  obtained  in  terms  of  the  Act 
of  Sederunt.  The  defenders,  on  appeal, 
having  been  awarded  expenses  as  between 
agent  and  client,  the  auditor  disallowed 
the  items  in  connection  with  the  employ- 
ment of  counsel.  The  Court  allowed  the 
defenders  an  opportunity  of  applying  to  the 
Sheriff  for  his  sanction,  but  observed  that  the 
motion  should  properly  be  made  to  the 
judge  who  tried  the  cause,  and  that  in 
future,  if  the  motion  was  not  so  made,  it 
would  only  be  granted  afterwards  if  it 
were  shown,  not  only  that  the  application 
was  well  founded,  but  also  that  there  was 
very  good  reason  why  the  motion  had  not 
been  made  before.  Beid  v.  North  Isles 
District  Council  of  Orkney  County  Council, 
1912,  S.  C.  627;  49  S.  L.  E.  511;  1912, 
1  S.  L.  T.  310. 

192.  Taxation  —  Objections  —  Sheriff  — 
Skilled  Witnesses  — Certification  — A.  S., 
10th  April  1908,  General  Regulations, 
sec.  8— Table  of  Fees,  c.  10,  sec.  5  (by- 
Agent  and  Client — Public  Authorities  Pro- 
tection Act,  1893  (56  &  57  Vict.  c.  61), 
sec.  1  (b). — In  a  Sheriff  Court  action  certain 
skilled  witnesses  were  employed  by  de- 
fenders, a  public  authority,  without  these 
having  been  certified  by  the  Judge  who 
tried  the  cause,  either  at  the  time  or  with- 
in eight  days  of  the  disposal  of  the  case, 
in  terms  of  the  Act  of  Sederunt.  The 
defenders,  who  on  appeal  were  awarded 
expenses  as  between  agent  and  client, 
objected  to  the  auditor's  disallowance  of 
the  charges  for  the  skilled  witnesses  on  the 
ground  that  the  provisions  of  the  Act  of 
Sederunt  only  applied  where  the  taxation 
was  to  be  as  between  party  and  party. 
Held  that  the  provisions  applied  to  taxa- 
tion as  between  agent  and  client  as  well 
as  to  taxation  as  between  party  and  party, 
and  objection  repelled.  Reid  v.  North  Isles 
District  Covmcil  of  Orkney  County  Council, 
1912,  S.  C.  627;  49  S.  L.  E.  511 ;  1912, 
1  S.  L.  T.  310. 

193.  Taxation— Objections— Stated  Case 
—Condescendence — Workmen's  Compensa- 
tion Act,  1906  (6  Edw.  VII.  c.  58).— A 
workman  whose  claim  for  compensation 
under  the  Workmen's  Compensation  Act, 
1906,  had  been  dismissed  by  the  Sheriff  as 
irrelevant,  on  appeal  by  stated  case  was 
allowed  to  lodge  a  condescendence  of  the 


357 


EXPENSES 


358 


facts  on  which  his  claim  was  based.  The 
appeal  was  subsequently  sustained  and  the 
■appellant  found  entitled  to  the  "  expenses 
of  the  appeal."  The  Court  disallowed  the 
■expenses  in  connection  with  the  con- 
descendence, as  these  were  due  to  the 
irrelevancy  of  the  appellant's  initial  writ. 
M'Laughlin  v.  Wemyss  Coal  Coy.  Ltd.,  1912, 
S.  C.  250;  49  S.  L.  E.  202;  1912,  1 
S.  L.  T.  55. 

194.  Taxation— Objections— Stated  Case 
—  Workmen's  Compensation  Act,  1906  (6 
JEdw.  VII.  c.  58).— The  appellant  in  an 
appeal  by  stated  case  under  the  Workmen's 
Compensation  Act,  1906,  was  found  entitled 
to  the  "expenses  of  the  appeal."  The 
Court  allowed  him  a  modified  fee  of  £3,  3s. 
for  the  expenses  of  obtaining  the  stated 
case  from  the  Sheriff,  and  observed  that  in 
future  a  modified  fee  of  three  guineas  and 
a  half  would  be  allowed  (M'Govern  v. 
Cooper  &  Coy.,  1901,  4  F.  249 ;  and  London 
and  Edinburgh  Skipping  Coy.  v.  Brown,  1905, 
7  F.  488  {v.s.  voce  "Fees  to  Counsel"), 
commented  on,  and  observed  that  there  is  no 
distinction  between  an  award  of  "  expenses 
of  the  appeal  "  and  an  award  of  "  expenses 
of  the  stated  case  ").  M'Laughlin,  v.  Wemyss 
Coal  Coy.  Ltd.,  1912,  S.  C.  250  ;  49  S.  L.  E. 
202  ;  1912,  1  S.  L.  T.  55. 

195.  Taxation — Plurality  of  Defenders- 
Mixed  Success.— An  action  of  damages  was 
raised  by  the  owners  of  a  steamship  against 
the  owners  of  four  tugs  for  negligent  tow- 
ing. The  action  was  abandoned  as  against 
two  of  the  tugs.  The  owner  of  one  of 
these,  the  "  Milton,"  was  also  owner  of  one 
of  the  remaining  tugs.  The  account  of 
«xpenses  of  the  owner  of  the  "  Milton  "  was 
taxed  at  one-half.  The  Grangemouth  and 
Forth  Towing  Cm/.  Ltd.  v.  The  S.S.  "  Biver 
Clyde"  Cay.  Ltd.,  1908  (O.  H.),  16  S.  L.  T. 
■638. 

196.  Taxation— Plurality  of  Pursuers  and 
Defenders — Mixed  Success. — In  an  action 
for  salvage  at  the  instance  of  the  owners  of 
four  tugs  the  owners  of  two  tugs  were 
found  entitled  to  salvage  and  expenses. 
'The  owner  of  one  successful  tug  was  also  the 
owner  of  an  unsuccessful  tug.  Reld  that  the 
two  successful  pursuers  were  only  entitled 
to  one-half  of  the  amount  of  the  account 
lodged.  The  Grangemouth  and  Forth  Towing 
Coy.  Ltd.  V.  The  S.S.  "  Biver  Clyde  "  Coy.  Ltd., 
■et  e  contra,  1908  (0.  H.),  16  S.  L.  T.  638. 

197.  Taxation  —  Preliminary  Pleas  — 
General   Finding —"  Particular    Part    or 


Branch  of  the  Litigation  "—A.  S.,  15th 
July  1876,  General  Regulations,  Art.  V. 
— A  defender  in  an  action  of  declarator 
was  ultimately  successful,  and  was  found 
entitled  to  expenses.  He  objected  to  the 
auditor's  report  on  the  ground  that  the 
expenses  in  connection  with  his  preliminary 
pleas,  in  Avhich  he  had  been  unsuccessful, 
had  been  disallowed.  Held  that  the  pre- 
liminary pleas  were  not  a  separate  part  or 
branch  of  the  case  in  the  sense  of  Art.  V. 
of  the  General  Eegulations  appended  to 
the  Act  of  Sederunt,  15th  July  1876,  and 
objection  sustained.  Earl  of  Lauderdale  v. 
Wedderbum,  1911,  S.  C.  4;  48  S.  L.  E.  3 ; 
1910,  2  S.  L.  T.  209. 

198.  Taxation  —  Reserved  Expenses  — 
General  Finding— A.  S.,  15th  July  1876, 
General  Regulations,  Art.  V. — In  an  action 
of  reduction  the  defenders  were  assoilzied 
and  found  entitled  to  expenses,  and  on  a 
reclaiming  note  were  found  entitled  to 
additional  expenses.  In  the  same  action 
the  expenses  in  connection  with  the  lodging 
of  preliminary  defences  had  been  reserved, 
and  no  motion  in  regard  to  these  had  been 
made  by  the  pursuers  at  the  proper  time. 
Held  that  the  general  finding  as  to  ex- 
penses carried  with  it  the  expenses  that 
had  been  reserved.     Alston  &  Orr  v.  Allan, 

1910,  S.  C.  304;  47  S.  L.  E.  255;  1910, 
1  S.  L.  T.  78. 

199.  Taxation  —  Sheriff  Court  —  Higher 
or  Lower  Scale— A.  S.,  10th  April  1908— 
Alteration  of  Scale. — Pursuers  in  an  action 
in  the  Sheriff  Court  were  found  liable  in 
expenses  which  the  Sheriff  Court  auditor 
taxed  on  the  lower  scale.  On  an  appeal 
the  Court  found  the  pursuers  and  appellants 
liable  in  the  expenses  of  the  appeal,  and 
remitted  the  account  thereof,  along  with 
the  account  of  expenses  found  due  by  the 
Sheriff,  to  the  auditor  for  taxation.  The 
auditor  taxed  the  Sheriff  Court  account  on 
the  higher  scale.  The  Court,  holding  that 
the  question  of  substitution  of  a  different 
scale  of  taxation  had  not  been  timeously 
raised,  allowed  a  deduction  of  the  difference 
between  the  two  scales.  Abrahams,  Ltd. 
V.    Campbell,    1911,    48    S.    L.    E.    456; 

1911,  1  S.  L.  T.  359. 

200.  Taxation— Sheriff  Court— Higher  or 
Lower  Scale  — A.  S.,  10th  April  1908  — 
Sheriff  Courts  (Scotland)  Act,  1907  (7  Edw. 
VII.  c.  51),  sec.  30.— An  action  of  damages 
in  the  Sheriff  Court  was  remitted  to  the 
Court  of  Session  for  jury  trial  under  sec.  30 
of  the  Sheriff  Courts  Act,  1907.     Before 
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the  trial  defenders  tendered  £25,  together 
with  two-thirds  of  the  expenses  of  process 
to  date.  This  tender  was  accepted,  and 
the  account  of  expenses  was  remitted  to 
the  auditor  to  tax.  The  auditor  taxed 
the  Sheriff  Court  expenses  upon  the  higher 
scale.  Held  that  the  taxation  ought  to 
have  been  on  the  lower  scale.  Thomson  v. 
Glasgow  Tazi-Cab  Coy.  Ltd.,  1911  (0.  H.), 
1  S.  L.  T.  375. 

201.  Taxation— Sheriff  Court— Higher  or 
Lower  Scale— Time  for  Determination  of 
Scale— C.  A.  S.,  1913,  M,  ii.— The  pursuer 
in  an  action  of  damages  in  the  Sheriff  Court 
was  awarded  £100,  which  sum  on  appeal 
was  reduced  to  £50,  with  expenses.  The 
auditor  having  taxed  the  Sheriff  Court 
expenses  on  the  lower  scale,  held  that  he 
had  acted  rightly,  and  observed  that,  if  the 
pursuer  desired  to  have  his  expenses  taxed 
on  the  higher  scale,  he  ought  to  have 
moved  for  an  instruction  to  the  auditor  to 
that  effect  at  the  time  when  he  obtained 
his  award.  MicM  v.  M'Coard,  1913,  S.  C. 
1036;  50  S.  L.  E.  853;  1913,  2  S.  L.  T. 
106. 

202.  Tender. — After  proceedings  have 
been  instituted,  a  tender  in  order  to  be  a 
valid  judicial  tender  should  contain  an  offer 
of  expenses  up  to  that  date  (Nash  v.  Smith, 
1894  (O.  H.),  2  S.  L.  T.  319,  dissented  from). 
Addison.v.  Kellock  and  Another,  1906  (0.  H.), 
14  S.  L.  T.  410. 

203.  Tender— Action  at  Common  Law 
and  under  Employers'  Liability  Act  — 
Tender  of  Workmen's  Compensation 
Maximum. — The  representatives  of  a  work- 
man who  had  been  killed  by  an  accident  in 
a  mine  sued  his  masters  for  damages  at 
common  law  and  under  the  Employers' 
Liability  Act.  The  masters  tendered  the 
maximum  sum  stateable  under  the  Work- 
men's Compensation  Act.  This  equalled 
the  full  claim  competent  under  the  Em- 
ployers' Liability  Act.  The  defenders 
were  assoilzied  from  common  law  liability ; 
found  liable  under  the  Employers'  Liability 
Act,  and,  in  respect  of  their  tender,  fornid 
entitled  to  expenses.  Black  v.  Fife  Coal 
Cwj.  Ltd.,  1909,  S.  C.  152;  46  S.  L.  R. 
191 ;  16  S.  L.  T.  557.  Keversed  on  the 
merits,  1912  (H.  L.),  S.  C.  33 ;  49  S.  L.  E. 
228;  1912,  1  S.  L.  T.  20. 

204.  Tender— Action  for  Slander— Ver- 
dict for  Nominal  Damages— Right  of  De- 
fender to  Recover  Expenses  Prior  to  Date 
of  Tender. — In  an  action  of  damages  for 


slander,  in  which  the  pursuer  refused  a. 
tender  of  £5  made  before  the  closing  of 
the  record,  the  jury  found  for  the  pursuer 
and  awarded  him  nominal  damages  on  each 
of  three  issues  submitted  to  them.  Held 
that,  as  the  pursuer  had  been  awarded 
damages,  although  merely  nominal,  the 
defenders  were  not  entitled  to  their  ex- 
penses prior  to  the  date  of  the  tender. 
Bradley  v.  Menley  &  James,  Ltd.,  1913, 
S.  C.  923;  50  S.  L.  E.  765;  1913,  1 
S.  L.  T.  489. 

205.  Tender — Amendment  of  Record  by 
Defender  after  Date  of  Tender  —  Subse- 
quent Acceptance  of  Tender— Expenses  of 
Amendment. — In  an  action  of  damages  for 
personal  injuries  defenders  lodged  a  tender. 
They  afterwards  amended  the  record  so  as 
to  present  an  entirely  different  account  of 
how  the  accident  happened.  The  tender 
was  subsequently  accepted  by  the  pursuer. 
Held  that  while  the  defenders  were  entitled 
to  the  expenses  since  the  date  of  the  tender,, 
they  were  not  entitled  to  the  expenses  occa- 
sioned by  the  amendment,  as  these  were 
not  expenses  incurred  in  the  natural  pro- 
gress of  the  cause.  Statement  (by  the  Lord 
President)  of  the  rule  as  to  expenses 
regarding  the  offer  and  acceptance  of  a 
tender.  Jacobs  v.  Frovincial  Motor  Cab 
Coy.  Ltd.,  1910,  S.  C.  756 ;  47  S.  L.  E.  634  l 
1910,  1  S.  L.  T.  392. 

206.  Tender— Appeal  for  Jury  Trial- 
Tender  Accepted  after  Order  for  Issues- 
Expenses  of  Preparing  for  Proof  while 
Case  in  Sheriff  Court- General  Regulation 
(No.  3)  Appended  to  A.  S.,  15th  July  1876. 
— A,  Sheriff  Court  action,  in  which  proof 
had  been  allowed,  was  remitted  to  the 
Court  of  Session  for  jury  trial.  Issues 
having  been  ordered  within  eight  days,  the 
pursuer  within  that  time  accepted  a  tender 
by  the  defenders  and  was  found  entitled  to- 
expenses.  Held  (after  consultation  with 
the  Second  Division)  that  the  defenders 
were  liable  for  the  expenses,  charged  on 
the  Sheriff  Court  scale,  of  preparing  for 
proof  while  the  case  was  pending  in  the 
Sheriff  Court  {Chwch  v.  Caledonian  Ely. 
Coy.,  1883, 11  E.  398,  overruled).  M'Clymmt 
V.  Corporation  of  Glasgow,  1913,  S.  C.  870;. 
50  S.  L.  E.  549;  1913,  1  S.  L.  T.  371. 

207.  Tender— Order  for  Proof  Coinciding 
with  Tender— Expenses  of  Preparation  for 
Proof— A.  S.,  15th  Jidy  1876  (General 
Regulation  3).— Simultaneously  with  an 
order  for  proof  being  pronounced  in  an 
action  a  tender  was  lodged.     The  tender 
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•was  accepted  and  decree  granted  in  terms 
thereof,  with  expenses.  Held  {rev.  Ld. 
Dewar)  that  the  pursuer  was  entitled  to 
the  expense  incurred  by  him  in  preparation 
for  the  proof.  Boyle  v.  Olsen,  1913,  S.  C. 
112 ;  50  S.  L.  R.  67 ;  1912,  2  S.  L.  T.  347. 

208.  Tender  —  Proof  —  Precognitions  — 
A.  S.,  15th  July  1876  (General  Regula- 
tion 3).  —  In  a  salvage  action  the  Lord 
Ordinary  closed  the  record  and  fixed  a 
proof.  Within  a  few  minutes  of  this  and 
before  the  interlocutor  was  signed,  the  de- 
fender lodged  a  minute  of  tender,  which 
was  accepted  as  of  the  date  when  it  was 
lodged.  The  Lord  Ordinary  sustained  the 
defender's  objection  to  the  auditor's  report 
allowing  charges  for  taking  precognitions. 
Walker  and  Others  (owners  of  the  "St. 
Gothard ")  v.  Barclay  {ovmer  of  the  "  Silver 
Thyme"),  1909  (0.  H.),  1  S.  L.  T.  500. 

209.  Tender— Salvage. —A  ship  went 
ashore  and  two  separate  salvors  claimed  to 
have  salved  it.  The  actions  were  conjoined 
and  the  ship  then  lodged  a  minute  of 
tender  offering  to  the  pursuers  in  the  con- 
joined actions  £550.  Pursuer  A.  on  the 
5th  July  lodged  a  minute  of  acceptance  of 
tender  accepting  £500,  and  pursuer  B.  on 
8th  July  accepted  the  tender.  A.  and  B. 
on  27th  July  lodged  a  joint  minute  con- 
■curring  that  so  far  as  the  ship  was  con- 
cerned £550  was  reasonable  remuneration. 
After  proof  A.  was  awarded  £500  and  B. 
£50.  The  Lord  Ordinary  found  the  de- 
fender liable  in  expenses  to  both  pursuers 
down  to  the  date  of  the  tender ;  fmmd  B, 
liable  in  expenses  to  A.  from  5th  July ; 
and  further  found  B.  liable  to  the  defender 
in  expenses  from  the  date  of  tender  to 
27th  July,  and,  quoad  ultra,  found  no  ex- 
penses due  to  or  by  either  party.  Wilson 
V.  Rapp,  1911,  S.  C.  (O.  H.),  1360;  1909 
<0.  H.),  47  S.  L.  E.  257;  1909,  2  S.  L.  T. 
295. 

210.  Tender— Slander— Apology.— Subse- 
quent to  the  raising  of  an  action  for  slander 
the  pursuer  was  sequestrated  and  was  or- 
dained to  find  caution.  At  the  adjustment 
of  issues  the  defenders  lodged  a  minute 
containing  a  conditional  apology,  which 
was  accepted  by  the  pursuer.  The  Lord 
Ordinary  (Skerrington)  thereupon  assoilzied 
the  defender,  and  found  the  pursuer  en- 
titled to  expenses.  Sturrock  v.  Deas  &  Coy., 
1913  (0.  H.),  1  S.  L.  T.  60. 

211.  Tender  —  Time  for  Acceptance  — 
Delay— Expenses  Subsequent  to  Date  when 


Tender  should  have  been  Accepted.  — 
When  a  tender  has  been  lodged,  a  reason- 
able time  must  be  allowed  for  its  accept- 
ance. When  that  time  has  passed,  the 
defender  is  entitled  to  the  expenses  in- 
curred by  him  in  the  natural  progress  of 
the  cause  in  the  period  between  the  date 
when  the  tender  should  have  been  accepted 
and  its  acceptance,  the  question  as  to  what 
is  a  reasonable  time  being  left  to  the  audi- 
tor to  decide  {opinion  of  the  Lord  President 
in  Jacobs  v.  Provincial  Motor  Cab  Coy.,  1910, 
S.  C.  756,  amended  and  applied).  Jack  v. 
Black,  1911,  S.  0.  691;  48  S.  L.  E.  586; 
1911,  1  S.  L.  T.  320. 

212.  Trustee  —  Indemnity  —  Litigation- 
Reduction  of  Antenuptial  Trust -Deed- 
Right  of  Trustees  to  Expenses  though  Un- 
successful.— Held  that  trustees  who  had 
unsuccessfully  defended  an  action  of  reduc- 
tion of  an  antenuptial  trust-deed  under 
which  they  were  acting,  were  entitled  to 
their  expenses  as  beween  agent  and  client 
out  of  the  trust  funds.  Stevenson  v.  Cwrie, 
1905(0.  H.),  13S.  L.  T.  457. 

213.  Trustee  —  Indemnity  —  Litigation — 
Religious  Trust— Litigation  by  Trustees  in 
which  Neither  Party  found  Entitled  to 
Expenses— Trustees'  Right  to  Take  their 
Expenses  out  of  the  Trust  Funds.— Trus- 
tees litigated  an  action  in  which  neither 
party  was  found  entitled  to  expenses.  Held 
that  the  action  having  been  litigated  in 
discharge  of  their  duty  as  trustees,  they 
were  entitled  to  take  their  expenses  out  of 
the  trust  funds.  Wemyss  v.  Kennedy,  1906 
(0.  H.),  14  S.  L.  T.  237. 

214.  Trustees  —  Personal  Liability  — 
Action  Unnecessary. — Trustees  raised  an 
action  of  multiplepoinding  while  another 
action  was  proceeding  in  Court  against 
them,  in  which  the  rights  of  all  parties 
to  the  multiplepoinding  would  be  deter- 
mined. Held  that  the  second  action  was 
an  abuse  of  process,  and  trustees  held 
liable  personally  in  expenses.  Cruickshanks' 
Exr.  V.  Cruickshanks'  Trs.,  1907  (0.  H.),  14 
S.  L.  T.  761. 

215.  Trustees— Personal  Liability— De- 
fending Action  on  Advice  of  Counsel.— 

Complications  arose  in  a  trust  estate,  and 
after  many  attempts  at  settlement  of  the 
difficulties,  the  parties  being  all  along  ad- 
vised by  counsel,  an  action  was  raised  by 
residuary  legatees  with  a  conclusion  against 
the  trustees.  The  latter,  acting  on  the 
advice  of  counsel,  put  in  an  appearance  and 
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lodged  defences,  making  a  statement  of  the 
whole  facts,  but  there  their  interest  ceased, 
and  they  took  only  a  formal  interest  there- 
after. The  Lord  Ordinary  (Ld.  Johnston) 
held  the  trustees  personally  liable  in  ex- 
penses. The  Court  recalled  the  interlocutor 
of  the  Lord  Ordinary.  Buckle  and  Another 
V.  Kirk  (Buckle's  Curator)  and  Others,  1908 
(0.  H.),  15  S.  L.  T.  1002. 

216.  Trustees— Personal  Liability— Re- 
lief out  of  Estate— Petition  for  Removal — 
Compromise — Taxation. — A  petition  by  one 
of  a  body  of  trustees  for  removal  of  the 
others  and  the  appointment  of  a  judicial 
factor  was  resisted  by  the  respondents,  and 
finally  compromised ;  the  respondents  pay- 
ing certain  sums  into  the  trust,  and  agree- 
ing to  place  it  under  the  supervision  of  the 
Accountant  of  Court.  Held  that  the  peti- 
tioner was  entitled  to  expenses,  taxed  as 
between  agent  and  client,  to  be  paid  by  the 
respondents  without  recourse  against  the 
trust  estate.  Neilson  v.  Stewarts  Trs.,  1905, 
42S.  L.  E.  434;  12  S.  L.  T.  785. 

217.  Trustees  —  Taxation. — Circumstances 
in  which  testamentary  trustees  who  had 
unsuccessfully  defended  a  trust-disposition 
in  an  action  of  reduction  were  allowed  their 
expenses  as  between  agent  and  client  out  of 
the  trust  estate,  but  not  the  expenses  of  a 
motion  for  a  new  trial.  Merrilees  v.  Lechie's 
Trs.  and  Others,  1908,  S.  C.  576 ;  45  S.  L.  E. 
449;  15  S.  L.  T.  912. 

218.  Trust  Estate— Petition  to  Presume 
Death  of  Next-of-Kin— Expenses  of  Appli- 
cation—  Presumption  of  Life  Limitation 
(Scotland)  Act,  1891.— Where  a  petition 
under  the  Presumption  of  Life  Limitation 
(Scotland)  Act,  1891,  to  fix  the  date  of 
death  of  E.  S.,  who  was  entitled  as  next- 
of-kin  of  the  testator  to  the  residue  of  a 
trust  estate,  was  presented  by  one  of  the 
next-of-kin  of  a  remoter  degree  entitled  to 
said  residue  in  the  event  of  the  death  of 
E.  S.  being  presumed,  the  petitioner  was 
found  entitled  to  the  expenses  of  the  appli- 
cation out  of  the  trust  estate  Sarvders, 
Pefr.,  1913  (0.  H.),  2  S.  L.  T.  396. 

219.  Tutor  — Pupil  Litigant— Appeal  to 
House  of  Lords. — Award.— A  petition  for 
declarator  that  a  will  was  duly  subscribed 
was  opposed  by  the  pupil  son  of  a  prede- 
ceased daughter  of  the  testatrix,  who  would 
have  shared  in  his  grandmother's  estate 
under  a  prior  will.  A  Court  of  seven 
Judges  having  decided,  by  a  majority  of 
four  to  three,  that  the  will  was  duly  sub- 


scribed, the  pupil's  father,  as  his  tutor,, 
craved  an  order  on  the  trustees  to  supply 
him  with  sufficient  funds  to  enable  him  tO' 
appeal  to  the  House  of  Lords.  The  Court 
refused  the  application  {Crum  Ewing's  Trs. 
V.  Bayh/s  Trs.,  1910,  S.  C.  994,  distin- 
guished). Walker  v.  Whitwell,  1914,  S.  C. 
560 ;  51  S.  L.  E.  438 ;  1914,  1  S.  L.  T. 
316,  335. 

220.  Unsuccessful  Party — Title  to  Heri- 
tage—Reasonable Objection.  —  The  Court 
found  a  purchaser  liable  in  the  expenses  of 
an  action  brought  to  enforce  a  sale  of  heri- 
tage, where  it  was  held  that  objections 
taken  by  him  to  the  title  offered  by  the 
seller  were  frivolous.  Roscoe  v.  Mackersy; 
1905,  7  F.  761 ;  42  S.  L.  E.  453 ;  12  S.  L.  T. 
853. 

221.  Unsuccessful  Pursuer— Sale  of  Heri- 
tage— Objections  to  Title. — Circumstances 
in  which  the  purchaser  of  certain  heritable 
subjects  from  a  body  of  trustees,  not  being 
satisfied  with  the  title  offered  them,  was 
found  entitled  to  expenses  though  unsuc- 
cessful in  an  action  raised  by  him  to  have 
the  trustees  ordained  to  grant  a  valid  title. 
Harland  Engineering  Cvy.  v.  Stark's  Trs., 
1913,  2  S.  L.  T.  448. 

222.  Witness— Not  Examined— Precogni- 
tions. —  It  is  in  the  auditor's  discretion  to 
allow  or  refuse  fees  paid  to  witnesses  who 
had  been  cited  but  were  not  examined. 
The  same  rule  holds  as  to  precognition. 
Thorns  V.  Thorns'  Tr.,  1907,  S.  C.  343;  44 
S.  L.  E.  265 ;  14  S.  L.  T.  635. 

223.  Witness— Resident  Abroad— Travel- 
ling Expenses. — The  pursuer  in  an  action 
involving  proof  of  essential  error  induced 
by  misrepresentation,  was  resident  in  Auck- 
land, New  Zealand.  The  Lord  Ordinary, 
holding  that  his  presence  as  a  witness  was 
necessary,  allowed  him  return  travelling 
expenses  from  Auckland  and  a  witness  fee 
as  taxed.  Woodward  v.  Woodward,  1910 
(0.  H.),  2  S.  L.  T.  248. 

224.  Witness  —  Skilled  —  Certificate  — 
Action  Settled. — Eeasonable  remuneration 
to  experts  form  a  good  charge  in  the  bill 
of  costs  in  an  action  which  has  been  settled, 
and  no  certificate  under  the  Act  of  Sederunt, 
15th  July  1876,  is  necessary.  Clements  v. 
Edinburgh  Corporation,  1905,  7  F.  651;  42 
S.  L.  E.  536;  13S.  L,  T.  59. 


225.  Witness  — Skilled— Fees  — Plan  of 
Locus  of  Accident. — Where  the  pursuer  in 


365 


EXPENSES— FACTOKY  ACTS 


366 


an  action  of  damages  for  being  run  down 
by  a  motor  car  had  obtained  a  verdict 
from  the  jury,  the  Court  disallowed  (1) 
fees  to  a  motor  expert  for  preliminary 
trouble,  and  (2)  part  of  the  cost  of  a  plan 
of  the  locits  by  a  civil  engineer  as  being 
excessive.  Meades  v.  William  Beardmore 
&  Coy.  Ltd.,  1914  (0.  H.),  1  S.  L.  T.  461. 

226.  Witness  —  Skilled  —  Preliminary 
Investigations.  —  Where  proof  had  been 
allowed  in  an  action,  and  the  scope  of 
inquiry  involved  the  exhumation  of  a 
corpse  and  its  autopsy,  the  Court  allowed 
to  the  defender,  on  the  abandonment  of 
the  action  by  the  pursuer,  (1)  the  legal 
expenses  relative  to  the  exhumation ;  and 
(2)  the  fees  to  the  examining  surgeons. 
Govan  v.  M'Killop,  1909,  S.  C.  562;  46 
S.  L.  E.  416 ;  1909,  1  S.  L.  T.  168. 

227.  Witness  —  Skilled  —  Preliminary 
Investigations.  —  Where  an  action  was 
settled  before  proof  had  been  allowed,  and 
under  the  terms  of  settlement  the  defenders 
were  made  liable  in  expenses,  the  Court 
disallowed  fees  paid  to  mining  engineers 
and  architects  which  had  been  allowed  by 
the  auditor,  on  the  ground  that  these  were 
preliminary  investigations  and  not  expenses 
of  the  cause.  Towers-Clark  v.  Wester  Moffat 
Colliery  Coy.  Ltd.,  1914  (0.  H.),  1  S.  L.  T.371. 

228.  Witness — Taxation — Witness  not 
Examined  —  Note  Stating  Reasons  — 
A.  S.,  15th  July  1876.  —  Objection  was 
taken  to  the  allowance  of  expenses  of  the 
attendance  of  witnesses  at  a  trial  who  were 
not  examined,  the  ground  of  objection 
being  the  failure  to  append  a  note  to  the 
schedule  stating  the  reasons  for  the  demand 
for  such  expenses  as  required  by  Act  of 
Sederunt,  15th  July  1876,  V.  3  (2).  A 
note  was  produced  at  one  of  the  diets  of 
taxation.  The  Lord  Ordinary  held  that 
the  statutory  requirements  had  been  suffi- 
ciently complied  with  and  repelled  the 
objection.  Millar  v.  Millar,  1908  (0.  H.), 
16  S.  L.  T.  331. 

229.  Workmen's  Compensation  Act, 
1897  (60  &  61  Vict.  c.  37)— "  Expenses  of 
the  Stated  Case." — In  a  stated  case  under 
the  Workmen's  Compensation  Act,  1897, 
the  Court  allowed  the  appellant  "his  ex- 
penses of  the  stated  case."  The  auditor 
having  allowed  £5,  Os.  8d.  as  expenses  of 
preparing  the  case  prior  to  its  actual 
presentation  in  Court,  the  respondents 
objected  that  the  amount  was  not  "fair 
and    reasonable,"  and    proposed    £2,    2s. 


The  Court  modified  the  expenses,  and 
allowed  £3,  3s.,  to  include  £1  paid  to 
the  Sheriff-Clerk.  Dempster  v.  Wm.  Baird 
&  Coy.  Ltd.,  1908,  S.  C.  722;  45  S.  L.  E. 
432 ;  15  S.  L.  T.  881,  959. 

230.  Writings  — Instructing  Counsel— 
Correspondence  —  Precognitions.  —  The 
Court  allowed,  as  expenses  of  process  (the 
case  having  been  decided  on  Procedure  Eoll 
in  favour  of  the  defender),  copies  of  corre- 
spondence between  parties,  and  a  set  of 
precognitions  sent  to  counsel  in  order  to 
enable  him  to  prepare  defences.  No 
separate  memorial  was  sent.  Glen's  Trs. 
V.  Lancashire  and  Yorkshire  Accident  Insur- 
ance Coy.  Ltd.,  1907,  S.  C.  1 ;  44  S.  L.  E.  1 ; 
14  S.  L.  T.  344. 


FACILITY  AND  CIECUMVENTION 

See  Fraud  and  Miskepkesentation. 

Facile  Person,  Curator  of,  see  Judi- 
cial Factor. 

FACTOR 

See  Agency  (II.). 

Fees  of,  not  Proper  Deduction  in 
Ascertaining  "Yearly  Value"  of 
Lands,  see  Property,  voce  "  Yearly 
Value." 

Judicial  Factor,  see  voce. 

Eemuneration  for  Extra  Services 
by,  see  Master  and  Servant,  voce 
Employment. 


FACTORY  ACTS 

Factory    and    Workshop    Act,    1901 

(1  Edw.  VII.  c.   22). 
Contravention  of,  see  Justicla.ry, 

voce  Statutory  Offence. 
"  Dangerous  Machine,"  see  Master 

AND     Servant,    voce     Master 

(Negligence). 
No  New  Offence  Created  by  Act  and 
Home    Office     Eegulations,    see 
Master  and  Servant,  voce  Master 
(Negligence). 

Regulations  by  Secretary  of  State — 
Application — Third  Parties.— Eegulations 
by  the  Secretary  of  State,  dated  24th 
October  1904,  and  made  under  sect.  79  of 
the  Factory  and  Workshop  Act,  1901,  held 


367 


FACTOEY  ACTS— FACULTIES  AND  POWEES 


368 


to  apply  only  in  the  case  of  persons  em- 
ployed in  loading,  unloading,  or  coaling 
ships,  and  not  to  affect  the  liability  at  com- 
mon law  of  shipowners  to  third  parties. 
O'Brien  v.  Enrico  Arbib  &  Coy.,  1907,  S.  C. 
975  J  44  S.  L.  E.  686;  15  S.  L.  T.  78. 

FACULTIES   AND  POWEES 

Appointment,  1-7,  9-16,  18,  19,  21,  22, 

24,  25. 
Appoetionment,  8,  11,  17,  20,  21,  24,  25. 
Condition  Attached,  1,  11,  16,  18. 
Delegation,  2. 
English  Will,  19,  20. 
Exercise,  1-25. 
fokfeiture,  clause  of,  18. 
"Issue,"  12,  15. 

Marriage-Conteact,  8,  11,  13, 17,  23,  25. 
Mortis  causa,  25. 
Partial  Exercise,  9. 
Eesidue,  General  Bequest  of,  3-6, 11,  21. 
Eestkiction,  13,  19,  25. 
"  Strangers  to  the  Power,"  10-12, 17,  22. 
Trust,  6,  7,  17,  24. 
Ultra  vires,  11-16. 
Unascertained  Persons,  10. 
Validity,  18-25. 
Will,  19,  20. 

1.  Exercise— Condition  Attached  which 
Never  Came  into  Operation. — In  exercising 
a  power  of  appointment  the  appointor 
echoed  the  words  of  the  deed  which  con- 
ferred the  power,  but  added,  as  a  condition 
of  the  appointee  taking  interest,  that  he 
should  survive  him  (the  appointor).  This 
condition  was  iMra  vires,  but  the  appointee 
did  in  fact  survive.  Held  that  the  appoint- 
ment was  good.  Mackenzie's  Trs.  v.  Kil- 
marnoch's  Trs.,  1909,  S.  C.  472 ;  46  S.  L.  E. 
217;  16  S.  L.  T.  676. 

2.  Exercise— Delegatus  not  potest  dele- 
gare.—Mi!Z«r  V.  Miller,  1906  (0.  H.),  13 
S.  L.  T.  770. 

3.  Exercise— General  Bequest  of  Eesidue. 
— A  power  of  appointment  is  validly  exer- 
cised by  a  general  bequest  of  residue  made 
by  the  person  having  the  power.  Bray  v. 
Bruce's  Exrs.,  1906,  8  F.  1078 ;  43  S.  L.  E. 
746;  14  S.  L.  T.  222. 

4.  Exercise— General  Beciuest  of  Eesidue. 
— Spouses  having  a  power  of  appointment 
over  three  funds  executed  a  settlement 
bequeathing  their  whole  estate  and  making 
special  appointment  as  regards  two  of  the 
above-mentioned  funds.  Held  that  by 
implication  they  had  refrained  from  exer- 


cising their  power  as  regards  the  third 
fund.  Ramsay's  Trs.  v.  Ramsay,  1909, 
S.  C.  628;  46  S.  L.  E.  468;  1909,  1 
S.  L.  T.  192. 

5.  Exercise  —  General  Settlement.  —  A 
widow  had  a  power  of  appointment  of  a 
fund  among  the  children  of  her  marriage. 
She  left  by  will  "  all  she  possessed "  to  a 
daughter.  Held  that  the  will  operated  as 
an  exercise  of  the  power  of  appointment. 
Tarratfs  Trs.  v.  Hastings,  1904,  6  F.  968; 
41  S.  L.  E.  738  ;  12  S.  L.  T.  206. 

6.  Exercise— General  Trust  -  Disposition 
and  Settlement. — A  power  of  appointment 
held  exercised  by  a  general  settlement,  in 
terms  of  which  the  appointee  bequeathed 
all  her  estate  to  trustees,  "including  all 
property  over  which  I  have  a  power  of 
appointment."  Dalziel  v.  DaMel's  Trs.,  and 
Dalziel  v.  Hendersm's  Trs.,  1905,  7  F.  545 ; 
42S.  L.  E.  404;  12  S.  L.  T.  793. 

7.  Exercise— Illegality.— A  son  sued  for 
reduction  of  a  deed  of  appointment  executed 
by  his  father  on  the  ground  that  it  was  the 
outcome  of  an  arrangement  between  his 
father  and  his  sisters  whereby  the  sisters 
agreed  to  limit  their  interest  in  the  shares 
appointed  to  them  to  a  liferent  and  to 
transfer  the  capital  to  trustees  for  a 
charity.  Held  {following  Portland  v.  Top- 
ham,  1864,  11  Clark  (H.  L.)  32)  that  these 
averments  were  relevant.  Craig  v.  Craig's 
Trs.,  1905  (O.  H.),  12  S.  L.  T.  620. 

8.  Exercise — Illegality — Bona  fides.  —  A 

husband  and  wife  by  antenuptial  marriage- 
contract  directed  that  the  marriage-contract 
funds  should,  after  the  death  of  the  sur- 
vivor, be  divided  among  the  children  of 
the  marriage  in  such  proportions  as  the 
contributing  spouse,  whom  failing  the  other 
spouse,  might  direct.  Circumstances  in  which 
held  that  there  was  not  a  bond  fide  exercise 
of  the  power.  Dick's  Trs.  v.  Cameron  and 
Others,  1907,  S.  C.  1018;  44  S.  L.  E.  753  ; 
15  S.  L.  T.  111. 

9.  Exercise— Partial  Exercise  of  Power — 
Balance  of  Fund. — Held  that  the  balance  of 
a  fund,  which  was  subject  to  a  power  of 
appointment,  remaining  over  after  a  partial 
exercise  of  the  power,  fell  to  be  divided 
equally  among  all  the  objects  of  the  gift 
including  appointees.  Mackenzie's  Trs.  v. 
Kilmarnock's  Trs.,  1909,  S.  C.  472;  46 
S.  L.  E.  217;  16  S.  L.  T.  676. 
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10.  Exercise — Persons   Outside  Power — 

Uncertainty— Liferent.— A  person  with  a 

faculty    to    appoint    among    a    testator's 

descendants    appointed    a    liferent    to    a 

descendant  and  directed  the  fee    to    be 

divided   among  the   heirs  in  moUlihus  of 

certain  of  the  descendants  on  the  death 

of    the    aforesaid    liferenter.       Reserving 

opinions   as  to  whether  the  appointment 

to  the  liferenter  was  good,  the  Court  held 

the  appointment  bad,  as  it  was  to  persons 

unascertained.     Darling's  Trs.  v.   Darling's 

Trs.,  1909,  S.  C.  445 ;  46  S.  L.  E.   394 ; 

1909,  1  S.  L.  T.  207. 


11.  Exercise— Ultra  vires— General  Settle- 
ment— Inclusion  of  Strangers  to   Power. 
— A.,  by  his  marriage-contract,  provided  a 
sum  to  be  held  by  trustees  for  the  children 
of  the  marriage  in  such  shares  and  subject 
to  such  conditions  as  he  should  appoint, 
with  power  to  him  to  restrict  the  share  of 
any  of  the  children  to  a  liferent  and  to 
settle  the  fee  on  such  child's  offspring.    By 
his  trust  settlement  A.  directed  his  trustees 
to  hold  the  residue  of  his  estate  for  his 
■children  in  liferent  and  their  issue  in  fee 
in  such  proportions  and  subject  to   such 
restrictions,  limitations,  and  conditions  as 
his  children  might  appoint ;  and  provided 
that  if  any  child  died  without  issue,  the 
share  liferented  by  such  child  should  go  to 
the  surviving  children  and  the  issue  of  any 
who  had  predeceased.     Held  that  the  exer- 
cise of  the  power  in  the  settlement  was  bad, 
in  respect  that  while  the  marriage-contract 
permitted  the  restriction  of  the  interest  of 
a  child  to  a  liferent  with  the  object  of  giving 
the  fee  to  his  issue,  the  settlement  went 
beyond  that  and  empowered   a   child  to 
restrict  the  interest  of  his  issue  to  a  liferent 
^nd  to  confer  a  fee  upon  his  grandchildren, 
who  were  strangers  to  the  power.     Lord 
Inverclyde's  Trs.  v.   Lmd  Inverdyde,  1910, 
S.  C.  420;  1909,  48  S.  L.  E.  1062. 

12.  Exercise— Ultra  vires— Inclusion  of 
Parties  other  than  Objects  of  Power— 
"  Issue  "  —  "  Grandchildren."— A  testator 
left  his  estate  to  his  children  equally  in 
liferent,  and  directed  that  the  issue  of  each 
of  his  children  was  to  take  the  share  life- 
rented  by  their  parents  respectively,  and 
that  in  such  proportion,  &c.,  as  his  children 
respectively  might  direct.  One  of  the 
•children  exercised  this  power  of  appoint- 
ment by  restricting  his  children's  interest 
to  a  liferent,  and  conferring  the  fee  on  his 
grandchildren.  Held  that  this  was  an 
invalid  exercise  of  the  power.    Barmermamn 


V.   Bannermann's  Trs.,    1906   (0.   H.),    13 
S.  L.  T.  754. 

13.  Exercise— Ultra  vires— Limitations 
Imposed  on  Eight— Competency  of  Limit- 
ing Interest  of  One  Child  in  his  Share  to 
Liferent  with  Fee  to  Child's  Issue.  —  A 
father  had,  in  terms  of  his  marriage-con- 
tract, a  right  of  appointment  of  certain 
funds  among  his  children.  Held  it  was  an 
invalid  exercise  of  this  power  to  limit  one 
child's  share  to  an  alimentary  liferent  and 
to  destine  the  fee  to  his  issue,  they  not 
being  objects  of  the  power.  Wilson's  Trs. 
V.  mison,  1907  (0.  H.),  15  S.  L.  T.  162. 

14.  Exercise  —  Ultra  vires  —  Objects  of 
Gift. — Where  the  appointee  of  a  power  goes 
beyond  the  terms  of  the  power  to  confer  a 
benefit  on  one  who  is  not  an  object  of  it, 
such  excess  is  treated  pro  non  scripto  if  it  is 
possible  to  separate  it  from  the  valid 
exercise  of  the  power.  Dalziel  v.  Dalziel's 
Trs.,  and  DaMel  v.  Henderson's  Trs.,  1905, 
7  F.  545;  42  S.  L.  E.  404;  12  S.  L.  T. 
793. 

15.  Exercise  —  Ultra  vires  —  Objects  of 
Power — "Issue."— A  lady  had  a  power  of 
appointment  in  favour  of  her  issue. 
Passages  in  the  deed  which  constituted  the 
power  indicated  that  the  word  "issue" 
included  children's  issue.  The  lady  having 
appointed  in  favour  of  her  daughter  in 
liferent,  the  fee  to  the  daughter's  issue  as 
the  daughter  might  appoint,  held  that  there 
had  been  a  valid  exercise  of  the  power. 
Dalziel  v.  Dalziel's  Trs.,  and  Dalziel  v. 
Henderson's  Trs.,  1905,  7  F.  545 ;  42  S.  L.  R. 
404;  12  S.  L.  T.  793. 

16.  Exercise  —  Ultra  vires  —  Severable 
Conditions. — A  power  of  appointment  may 
be  well  exercised  although  ultra  vires  con- 
ditions are  added,  if  these  latter  are  capable 
of  being  excised.  Middlelon's  Trs.  v. 
Middleton,  1906,  8  F.  1037;  43  S.  L.  E. 
718;  14S.  L.  T.  187. 

17.  Exercise— Liability— Appointment  to 
Persons  not  Objects  of  Power — Consent  of 
Objects  of  Power. — By  his  marriage-contract 
a  father  became  bound  to  make  payment, 
at  the  date  of  his  death,  of  certain  sums 
amounting  to  £3000  to  the  children  of  his 
marriage,  reserving  to  himself  power  to 
apportion  these  sums  among  his  children. 
In  his  will  he  professed  to  exercise  the 
power  of  apportionment  by  giving  a  legacy 
of  £25  to  each  of  his  sons,  and  by  directing 
his  trustees  to  hold  a  sum  of  £7000  for  his 
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daughters  in  liferent  and  their  issue  in  fee. 
The  daughters  having  consented  to  the 
validity  of  the  appointment,  held  {following 
MacMe  v.  Mackie's  Trs.,  1885,  12  E.  1230) 
that  the  appointment,  although  made  to 
persons  who  were  strangers  to  the  power, 
had  been  validated  by  this  consent. 
MacUod's  Trs.  v.  Macleod,  1914,  S.  C.  10; 
51  S.  L.  R.  35 ;  1913,  2  S.  L.  T.  290. 

18.  Exercise— Validity — Deed  of  Appoint- 
ment containing  Valid  and  Invalid  Pro- 
visions— Clause  of  Forfeiture  in  the  Event 
of  Appointment  being  Impugned— Bflfect  of 
Clause  on  Validity  of  Deed. — A  deed  of 
appointment  which  contained  both  valid 
and  invalid  provisions  contained  also  a 
clause  of  forfeiture  which  declared  that 
any  of  the  appointees  who  impugned  the 
apportionment  in  any  manner  of  way 
should  forfeit  all  interest  to  the  same 
effect  as  if  they  had  been  entirely  excluded 
from  any  share  in  the  appointed  fund. 
Held  that  the  effect  of  the  forfeiture  clause 
was  so  to  weld  together  the  conditions  of 
the  deed  as  to  make  it  impossible  to  separate 
the  valid  from  the  invalid  provisions,  and 
that,  accordingly,  the  deed  was  wholly 
invalid.  Colling  Trs.  v.  Collins,  1913,  S.  C. 
588 ;  50  S.  L.  R.  421 ;  1913,  1  S.  L  .T.  185. 

19.  Exercise— Validity— English  Will- 
Omission  of  Restrictive  Words. — A  son  had 
power  under  his  father's  settlement,  in  the 
event  of  his  dying  without  issue,  to  grant 
to  his  surviving  widow  so  long  as  she 
remained  unmarried  an  "  alimentary  liferent 
provision  not  exceeding  one-half  of  the  free 
annual  proceeds  of  the  share  "  of  his  father's 
estate  liferented  by  him.  He  died  leaving 
a  will  in  which  he  recited  the  power  above 
mentioned,  and  then,  in  exercise  of  the 
power,  granted  to  his  wife  so  long  as  she 
remained  his  widow  "the  one  half  of  the 
annual  proceeds  of  the  share  "  of  his  interest 
under  his  father's  settlement.  Held  that 
the  exercise  of  the  power  was  good.  Cook 
V.  Cook's  Trs.,  1911  (0.  H.),  2  S.  L.  T.  64. 

20.  Exercise— Validity— General  Settle- 
ment—  Separate  Funds  under  Power  — 
Funds  not  Separately  Apportioned. — Alady 
liferented  three  separate  sums  under  three 
different  Scottish  settlements.  The  fee  of 
these  sums  was  destined  to  her  children, 
but  she  had  a  power  to  apportion  among 
them,  under  each  settlement,  in  identical 
terms.  The  lady  at  her  death  was  a 
domiciled  Englishwoman,  and  she  left  a  will 
partly  holograph  and  partly  printed,  which 
was  invalid  by  the  law  of  England,  where 


it  was  executed.  By  this  will  she  bequeathed 
various  sums  to  her  children,  but  made  no 
reference  to  the  various  settlements  or  to 
the  various  powers  of  apportionment ;  the 
sums  bequeathed,  however,  amounted  in 
eumulo  to  the  total  funds  which  she  had 
power  to  apportion.  Held  that,  even 
assuming  the  will  to  be  valid,  it  was  in- 
effectual as  an  exercise  of  the  power. 
Faterson's  Trs.  v.  Joy,  1910,  S.  C.  1029; 
47  S.  L.  E.  844;  1910,  2  S.  L.  T.  170. 

21.  Exercise — Validity — General  Settle- 
ment— Unrestricted  Power  of  Appointment 
—Gift  of  Liferent. — A  lady  had,  under  her 
father's  settlement,  a  power  of  appointment 
of  the  share  of  her  father's  estate  liferented 
by  her,  the  power  being  in  the  form  of  a 
direction  to  her  father's  trustees  "to  pay 
over  her  portion  to  such  person  or  persons, 
and  if  more  than  one,  in  such  proportions 
as  she  shall  by  any  writing  under  her  hand 
direct  or  appoint."  She  left  a  will  by 
which  she  bequeathed  the  residue  of  her 
estate  to  her  sisters  in  liferent  and  to  her 
nieces  in  fee.  Held  that  she  had  by  the 
residuary  bequest  in  her  will  validly 
exercised  the  power  of  appointment  con- 
ferred on  her  by  her  father's  settlement. 
Observations  on  the  distinction  between  a 
power  to  apportion  a  fund  among  the 
members  of  a  prescribed  class  and  a  power 
to  appoint  it  among  such  persons  as  the 
donee  of  the  power  might  direct.  Watfs 
Trs.  V.  Jamieson,  1912,  S.  C.  1320;  49 
S.  L.  R.  983;  1912,  2  S.  L.  T.  223. 

22.  Exercise  —  Validity  —  Inclusion  of 
Strangers  to  Power— Subsequent  Consent 
of  Object  of  Power — Invalid  Exercise  by 
Contractual  Deed — SubsecLuent  Exercise  by 
Unilateral  Deed. — A  lady  who  under  her 
father's  settlement  had  a  power  of  appoint- 
ment among  her  children  of  her  share  of 
her  father's  estate,  purported  to  exercise 
the  power  in  a  mutual  settlement  executed 
by  her  and  her  husband,  by  which  she 
appointed  one  half  of  the  fund  to  her  son 
Charles  and  the  other  half  to  her  son 
Duncan  in  liferent  and  to  his  issue  in  fee. 
After  her  husband's  death,  her  son  Duncan 
being  mentally  infirm  and  having  no  issue, 
she  executed  a  codicil  by  which  she  ap- 
pointed the  whole  fund  to  her  son  Charles 
in  fee.  Held  (1)  that  the  appointment 
contained  in  the  mutual  settlement  was 
invalid,  in  respect  that  it  introduced  the 
possible  children  of  Duncan,  who  were 
strangers  to  the  power;  (2)  that  the  appoint- 
ment was  not  rendered  valid  by  the  consent 
of  Duncan's  curator,  given  after  the  lady's 
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death  ;  and  (3)  {dub.  Ld.  Salvesen)  that  as 
the  appointment  in  the  mutual  settlement 
was  invalid,  the  lady,  notwithstanding 
that  that  appointment  was  contractual  as 
between  the  spouses,  was  free  to  make 
another  appointment  of  the  fund;  and 
appointment  in  the  codicil  sustained  (MacMe 
V.  Mackie's  Trs.,  1885, 12  K  1230,  discussed). 
MacGilliway's  Trs.  v.  Watson's  Trs.,  1911, 
S.  C.  1103;  48  S.  L.  E.  887;  1911,  2  S.  L.  T. 
104. 

23.  Exercise  —  Validity  —  Marriage-Con- 
tract Conveying  AccLuirenda  —  Whether 
Effectual  as  Exercise  of  Power  Subsequently 
Conferred.  —  Held  that  a  conveyance  of 
acquirenda  in  a  marriage-contract  was  not 
effectual  as  an  exercise  of  a  power  of  dis- 
posal conferred  by  a  deed  which  had  not 
taken  effect  at  the  date  of  the  marriage- 
contract.  Montgomerie's  Trs.  v.  Alexander's 
Trs.,  1911',  S.  C.  856;  48  S.  L.  E.  761; 
1911,  2  S.  L.  T.  8. 

24.  Exercise  —  Validity — Power  to  Ap- 
portion Fund  among  Children— Appoint- 
ment of  Liferent  of  Part  of  Fund  to  One 
Object  and  Whole  Fee  to  Other  Object.— 

A  marriage-contract  provided  that  the 
trustees  should  hold  the  capital  of  the 
trust  funds  as  a  provision  for  behoof  of 
the  children  of  the  marriage,  divisible  in 
such  shares  and  proportions  as  the  spouses 
jointly  or  the  survivor  might  appoint,  and, 
failing  appointment,  then  equally.  The 
husband  died,  survived  by  his  wife  and  by 
two  children.  Seld  that  the  power  of 
appointment  had  been  validly  exercised  by 
the  widow  by  a  deed  whereby  she  appointed 
a  liferent  interest  only  in  part  of  the  trust 
funds  to  one  child  and  the  fee  of  the  whole 
to  the  other  child,  or  the  other  child's  heirs. 
Fringle's  Trs.  v.  Basta,  1913,  S.  C.  172; 
50  S.  L.  E.  74;  1912,  2  S.  L.  T.  367. 

25.  Exercise  —  Validity  —  Restriction  of 
Interest  to  Liferent— Securing  Purpose  of 
Appointment  —  Objects  of  Gift.— By  mar- 
riage-contract a  mother  had  power  of 
appointing  a  fund  among  her  children 
"subject  to  such  conditions,  limitations 
and  restrictions  "  as  she  should  see  fit.  On 
the  ground  that  the  object  of  the  power 
was  to  secure  provisions  for  the  children, 
held  that  the  power  was  validly  exercised 
by  the  apportionment  of  a  share  to  a 
daughter  for  her  alimentary  liferent,  the 
fee  to  her  assignees  inter  vivos  or  mortis 
causa,  whom  failing,  to  her  heirs  in  mobilibus. 
Swing's  Trs.  v.  Ewing,  1909,  S.  C.  409; 
46  S.  L.  E.  316;  1909,  1  S.  L.  T.  104. 


FEE-FUND  DUES 

See  Process. 

Liability  of  Law  Agent's  Accounts 
TO,  IN  Liquidation,  see  Company, 
voce  Liquidation. 

FEU 

See  Superior  and  Vassal. 

See  also  (1)  Building  Eestkictions  ;  (2) 
Church,  voce  Glebe  ;  (3)  Property 

Power  of  Trustees  to  Grant,  see 
Trust,  voce  Trustee  (Powers). 

FIRM 

See  Partnership. 

FISHING 

Abstraction  of  Water,  1 ;  and  see  voce 
Water. 

Close  Time,  2,  11. 

Engine,  Fixed,  9,  12,  13. 

Fry,  5. 

Illegal,  5,  11,  12,  14,  15 ;  and  see  Justi- 
ciary, voce  Complaint  (Eelevancy). 

Interdict,  3,  7,  10,  12,  13;  and  see  voce 
Interdict. 

Medium  filum,  7. 

Net  and  Coble,  3. 

Nets,  2,  3,  11-13. 

Orkney,  5,  6. 

EOD-FlSHING,  7. 

Salmon,  1-13. 

Sea,  14,  15. 

Sea  Trout,  8. 

Solway,  9,  12,  13. 

Statutory  Offence,  5,  11,  12,  14,  15; 

and  see  Justiciary,  voce  Statutory 

Offence  (Fishing). 
Trawling,  14,  15. 
Trespass,  10. 
Trout,    10;    and    see  Justiciary,    voce 

Statutory  Offence. 
Udal  Law,  5,  6. 
White  Fishings,  12,  13. 

1.  Salmon  —  Abstraction  of  Water  for 
Mills— Regulation.— See  Earl  of  Kintore  v. 
Pirie  &  Sons,  Ltd.,  1905,  42  S.  L.  E.  607 ; 
13  S.  L.  T.  131.  Affirmed  1906  (H.  L.), 
8  F.  16 ;  43  S.  L.  E.  838 ;  14  S.  L.  T.  215. 

2.  Salmon  — Close  Time  — Weekly  Slap 
—Failure    to    Remove  Nets— Reasonable 


375 


FISHING 


376 


Excuse. — Fishers  charged  with  leaving  the 
leaders  of  their  nets  in  ply  during  the 
weekly  slap  proved  that  they  could  not 
without  peril  to  their  life  have  removed 
them  up  till  twelve  on  Saturday  night. 
They  did  not  prove  that  between  twelve 
on  Sunday  night  and  six  on  Monday 
morning  they  could  not  remove  them. 
Held  that  they  ought  to  have  been  con- 
victedfof  a  breach  of  the  Salmon  Fisheries 
Act,  1868,  sec.  24,  Schedule  D.  Macrorie  v. 
Fm-man,  1905  (J.)  8  F.  23;  43  S.  L.  K. 
63  ;  13  S.  L.  T.  527  ;  4  Adam,  682. 

3.  Salmon— Drift  or  Hang-Nets  in  River 
or  Estuary— Interdict— Onus  of  Proof. — 
The  proprietors  of  salmon-fishings  sought 
to  interdicb  the  lessees  from  fishing  for 
salmon  with  drift-nets  or  hang-nets.  The 
respondents  denied  that  they  were  fishing 
by  that  method,  and  averred  they  were 
using  the  method  known  as  net  and  coble. 
The  eomplainers  maintained  that  the  re- 
spondents had  adopted  devices  to  simulate 
net  and  coble  in  order  to  deceive.  The 
Lord  Ordinary  held  that  the  circumstances 
disclosed,  viz.  the  season  of  the  year,  the 
state  of  the  tide  at  the  time,  and  the 
nature  of  the  locality  in  which  the  respon- 
dents were  fishing  shifted  the  onus  on  them 
to  prove  that  they  were  in  fact  fishing  by 
net  and  coble  or  other  lawful  means.  He 
held  that  they  had  failed  to  discharge  that 
onus,  and  granted  interdict  in  terms  of  the 
note.  Drummmd  v.  Pepper,  1908  (0.  H.), 
15  S.  L.  T.  688. 

4.  Salmon— Illegal— Taking  Fry- Proof 
of  —  One  Credible  Witness  —  Salmon 
Fisheries  Act,  1868,  sec.  30.  —  Offences 
under  the  above  Act  may  be  proved  by 
the  oath  of  one  credible  witness.  But 
where  the  charge  was  the  capture  of  salmon 
fry,  and  a  bailiff  swore  that  the  fish  were 
salmon  fry,  and  a  witness  who  corroborated 
other  parts  of  the  bailiff's  evidence  said  he 
did  not  know  fry,  held  that  the  bailiff's 
evidence  as  to  the  class  of  fish  was  evi- 
dence of  opinion  and  not  of  fact,  and  that 
the  Sheriff  was  justified  in  not  convicting. 
Macrorie  v.  Mackay  and  Others,  1909  (J.), 
S.  C.  18;  46  S.  L.  E.  246;  16  S.  L.  T. 
665  ;  5  Adam,  660. 

5.  Salmon  —  Orkney— Udal  Law.— S^eM 
that  the  salmon-fishings  in  Orkney  are  not 
inter  regalia.  The  Lord  Advocate  v.  Balfour, 
1907  (O.  H.),  S.  C.  1360;  45  S.  L,  E.  372  ; 
15  S.  L.  T.  7. 

6.  Salmon— Orkney— Udal  Tenure.— The 


feudal  law  of  Scotland  as  to  salmon- 
fishings  not  being  applicable  to  Orkney, 
held  that  the  right  of  salmon-fishing  there 
is  not  inter  regalia,  although  the  title  to 
the  lands  in  respect  of  which  the  fishing 
is  claimed  by  the  proprietor  has  become 
feudalised.  The  Lord  Advocate  v.  Balfow, 
1907  (0.  H),  S.  C.  1360;  45  S.  L.  E. 
372  ;  15  S.  L.  T.  7. 

7.  Salmon— Kod-FisMng— Right  of  Fish- 
ing beyond  Medium  filum.— A  proprietor  of 
salmon-fishings  ex  adverso  of  one  bank  of  a 
river  anchored  a  boat  about  the  medivm 
filum  and  cast  towards  the  opposite  bank. 
In  an  action  for  interdict  by  the  opposite 
proprietrix,  held,  in  the  absence  of  imme- 
morial practice,  that  while  casting  from 
the  bank  beyond  the  medium  filum  might 
be  within  a  reasonable  exercise  of  the 
right,  the  method  of  exercise  adopted  was 
in  cemulationem  vicini,  and  warranted  inter- 
dict. Campbell  v.  Muir,  1908,  S.  C.  387 ; 
45  S.  L.  E.  301 ;  15  S.  L.  T.  737. 

8.  Salmon— Sea  Trout. — Are  "sea  trout" 
"salmon"  in  the  eye  of  the  common  law? 
The  Lord  Advocate  v.  Balfour,  1907  (0.  H.), 
S.  G.  1360  ;  45  S.  L.  E.  372 ;  15  S.  L.  T.  7. 

9.  Salmon  —  Solway— Locus  of  Alleged 
Fishing— "  Owner  "  of  Fixed  Engine.— See 

Phyn  V.  Kenyon  and  Another,  \  905  (J.),  7  F. 
47;  42  S.  L.  E.  382;  12  S.  L.  T.  754; 
4  Adam,  528. 

10.  Salmon— Trespass— Fishing  for  Trout 
— Interdict.  —  Pro  indiviso  proprietors  of 
salmon-fishings  had  each  his  appropriated 
days  to  fish  per  week.  One  of  them  went 
"  trout "  fishing  on  his  neighbour's  days. 
After  hearing  proof  about  this  the  Court 
granted  interdict.  Warrand  v.  Watson, 
1906,  8  F.  1098 ;  43  S.  L.  E.  799 ;  14 
S.  L.  T.  290. 

11.  Salmon  —  Weekly  Close  Time  — 
Salmon  Fisheries  (Scotland)  Act,  1862  (25 
&  26  Vict.  c.  97),  sec.  7— Salmon  Fisheries 
(Scotland)  Act,  1868  (31  &  32  Vict.  c.  123), 
sec.  24  and  Schedule  D.— The  occupier  of 
salmon-fishings  was  prevented  by  stress 
of  weather  from  removing  the  leaders  of 
the  bag  nets  until  Sunday  morning.  They 
were  not  removed  until  Monday  morning. 
Held  that  the  accused,  having  proved  no 
vis  major,  had  been  guilty  of  a  contraven- 
tion in  not  having  had  the  leaders  of  the 
nets  removed  on  Sunday,  and  ought  to  have 
been  convicted.  Middleton  v.  Tough,  1908 
(J.),  S.  C.  32;  45  S.  L.  E.  605;  15 
S.  L.  T.  991  :  5  Adam,  485. 
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12.  Salmon  —  White    Fishings  —  Solway 
Firth  —  Paidle   Nets  —  Interdict  —  Salmon 
Fisheries  Act,  1861  (24  &  25  Vict.  c.  109), 
sec.  11 — Salmon  Fisheries  (Scotland)  Act, 
1862  (25  &  26  Vict.  c.  97),  sec.  33.— In  an 
action  of  interdict  by  proprietors  of  salmon 
fishings  against  certain  white  fishers  using 
stake   nets,    paidle    nets,    or    other    fixed 
engines   for  the  purpose  of  capturing  or 
fitted  to  capture  salmon,  to  the  prejudice 
of  the  complainers'  rights,  it  was  proved 
that  the  nets  used  by  the  defenders  were 
paidle  nets,  4J  to  5  feet  in  height,  and  that 
they  were  capable  of  capturing,  and  did  in 
fact  capture,  salmon.     It  was  not  proved, 
however,   that  any  salmon   captured  had 
been   killed,  or  that  the  defenders'  nets 
were   used   for  the  purpose  of   capturing 
salmon  and  not  for  the  purpose  of  white 
fishing,  or  that  the  nets  had  in  the  past 
caused  any  material  injury   to  the   com- 
plainers'    salmon     fisheries.       The    Lord 
Ordinary   (Skerrington)  refused    interdict. 
Earl  of  Mansfield  v.  Parler,  1913  (0.  H.), 
1  S.  L.  T.  109.     On  appeal  the  Court  re- 
called the  interlocutor  of  the  Lord  Ordinary 
and  granted  interdict.     1914,  S.  C.  997  ;  51 
S.  L.  R.  784;  1914,  2  S.  L.  T.  171. 

13.  Salmon  —  White  Fishings  —  White 
Fishing  Carried  on  to  Injury  of  Salmon 
Fishings— Paidle  Nets— Interdict.— Circwm- 
stances  in  which  lield  that  paidle-nets  erected 
in  the  estuary  of  the  Eiver  Nith  were  ille- 
gal in  respect  that  they  were  so  constructed 
and  used  as  to  be  injurious  to  the  rights  of 
proprietors  of  salmbn  fishings  in  the  Nith ; 
and  interdict  at  the  instance  of  such  pro- 
prietors against  certain  members  of  the 
public  (white  fishers)  using  such  nets 
granted  (judgment  of  Ld.  Trayner  (Ordinary) 
in  Buccleuch  v.  Berries,  10th  Dec.  1886 
[unreported],  followed).  Buccleuch  v.  Smith, 
1911,  S.  0.  409  ;  48  S.  L.  E.  300 ;  1  S.  L.  T. 
59.  (Note. — Lord  Trayner's  opinion  will  be 
found  in  1911,  S.  C.  414;  48  S.  L.  E.  303.) 

14.  Sea  —  Illegal  Trawling  —  Foreign 
Vessel.— FeZti  that  the  Sheriff  had  juris- 
diction to  try  and  convict  of  an  offence 
against  the  Sea  Fisheries  Act,  1895,  a 
foreigner  found  trawling  in  Dornoch  Bay, 
although  his  fishing  was  done  outside  the 
three-mile  limit.  Mortensen  v.  Peters,  1906 
(J.),  8  F.  93 ;  43  S.  L.  E.  872 ;  14  S.  L.  T. 
227  ;  5  Adam,  121 ;  Peters  v.  Olsen,  1905 
(J.),  7  F.  86 ;  42  S.  L.  E.  735 ;  13  S.  L.  T. 
337  ;  4  Adam,  608. 

15.  Sea— Knowledge— Trawling  within 
Prohibited  Area  — Sea  Fisheries  Regula- 
lation  (Scotland)  Act,  1895  (58  &  59  Vict. 


c.  42),  sec.  10— Bye-Laws  of  the  Fishery 
Board  for  Scotland,  Nos.  10  and  14.— A 
deck  hand,  a  British  subject  serving  on 
board  a  foreign  vessel  engaged  in  trawling 
within  a  prohibited  area,  was  charged  with 
a  contravention  of  the  Sea  Fisheries  Acts. 
The  Sheriff-Substitute  held  it  not  proved 
that  he  knew  or  must  have  known  he  was 
within  a  prohibited  area,  and  he  was  not 
convicted.  On  an  appeal  by  stated  case, 
held  that  it  was  not  necessary  for  the  prose- 
cutor to  prove  knowledge  on  the  part  of 
the  accused  that  he  was  within  prohibited 
waters,  and  appeal  sustained.  Gordon  v. 
Shaw ;  Gordon  v.  PFood,  1908  (J.),  S.  G.  17;  45 
S.  L.  E.  328 ;  15  S.  L.  T.  792  ;  5  Adam,  469. 


FOOD  AND  DRUGS 

Action    against    Sanitary    Officials 
FOR    Illegal    Seizure    of    Milk, 
see    Eeparation,    voce    Actionable 
Wrong. 
Food  and  Drugs  Acts — 

Eelevancy  of  Complaint   under, 
see  Justiciary,  voce  Complaint 
(Eelevancy). 
Title    to    Prosecute   under,    see 
Justiciary,  voce  Prosecutor. 

1.  Analyst's  Certificate— Milk  Analysis 
— Wrong  Date. — A  person  convicted  of  an 
offence  under  the  Sale  of  Food  and  Drugs 
Act  for  selling  milk  of  defective  quality, 
brought  a  suspension  on  the  ground  that 
the  sample  of  milk  analysed  bore  a  date 
anterior  to  that  of  the  offence.  Held  that 
the  only  object  of  the  date  was  to  identify 
the  analysis,  and  that  the  question  of 
identification  was  a  question  of  fact  for  the 
Sheriff,  which  could  not  be  reopened,  and 
susT^ension  .refused.  Howe  v.  Knowles,  1909 
(J.),  S.  C.  61;  46  S.  L.  E.  881;  1909,  2 
S.  L.  T.  144 ;  6  Adam,  77. 

2.  Analyst's  Certificate  —  Weight  — 
Change  in  Constitution  of  Substance 
Analysed — Butter. — Analyst's  certificate  of 
analysis  of  butter  held  not  bad  because  he 
had  failed  to  note  the  weight  of  the  sample 
submitted  to  him ;  but  held  bad  because  he 
did  not  report  that  no  change  had  taken 
place  in  the  constitution  of  the  stuff'.  Hunter 
v.  Wintrup,  1904  (J.),  7  F.  22 ;  42  S.  L.  E. 
277 ;  12  S.  L.  T.  574 ;  4  Adam,  471. 

3.  Conviction— Several  Charges— Milk- 
Adulteration  Charge  of  Fourteen  Separate 
Offences  in  Respect  of  Fourteen  Cans 
Forming  One  Delivery — Sale  of  Food  and 
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Drugs  Amendment  Act,  1879  (42  &  43 
Vict.  c.  30),  sec.  3. — A  dairyman  was 
under  contract  to  supply  a  daily  quantity 
of  sweet  milk,  and  in  fulfilment  thereof  he 
supplied  the  requisite  quantity  in  a  number 
of  cans.  An  inspector  of  foods  and  drugs 
having  on  one  occasion  taken  a  sample  from 
each  of  the  cans  at  the  place  of  delivery, 
and  these  samples  having  in  the  case  of 
fourteen  of  them  proved  on  analysis  defi- 
cient in  natural  fat,  the  dairyman  was  prose- 
cuted on  a  complaint  which  set  forth  four- 
teen offences  in  respect  of  the  fourteen  cans, 
and  was  convicted  of  each  of  them  and 
sentenced  accordingly.  Held  on  appeal  that 
it  was  incompetent  to  sue  for  a  separate 
penalty  in  respect  of  each  of  the  fourteen 
cans,  and  that  the  accused  was  only  liable 
to  be  convicted  of  one  offence  in  respect  of 
the  whole  delivery  of  milk,  and  conviction 
quashed.  Telford  v.  Fi/fe,  1908  (J.),  S.  C. 
83;  45  S.  L.  E.  854;  16  S.  L.  T.  316;  5 
Adam,  596. 

4.  Instance — Sale  of  Food  and  Drugs — 
Prosecution  by  Officer  of  Department — 
Officer  Proceeding  in  the  Capacity  of 
Private  Purchaser  —  Sale  of  Food  and 
Drugs  Act,  1875  (38  &  39  Vict.  c.  63),  sees. 
6,  12,  14,  and  20— Sale  of  Food  and  Drugs 
Act,  1899  (62  &  63  Vict.  c.  51),  sees.  2,  3, 
nd  24. — The  provisions  of  the  Sale  of 
Food  and  Drugs  Act,  1899,  which  empower 
the  Department  of  Agriculture  and  Techni- 
cal Instruction  for  Ireland  and  other  central 
boards  to  force  a  local  authority  to  prose- 
cute contraventions  of  the  Sale  of  Food  and 
Drugs  Acts,  and  in  the  event  of  failure  to 
do  so  on  the  part  of  the  local  authority,  to 
prosecute  in  their  own  name  at  the  expense 
of  such  local  authority,  are  permissive,  and 
do  not  abrogate  the  right  of  an  officer  of 
the  department  to  prosecute  in  the  capacity 
of  a  private  purchaser  in  terms  of  the  Sale 
of  Food  and  Drugs  Act,  1875.  Suspension 
of  a  conviction  obtained  by  an  officer  in  the 
Irish  Department  brought  on  the  ground 
that  he  had  proceeded  under  the  directions 
of  the  Act  of  1875  and  not  under  those  of 
the  Act  of  1899  refused.  Falconer  v.  Whyte, 
1908  (J.),  S.  C.  40;  45  S.  L.  R.  610;  15 
S.  L.  T.  1038. 


5.  Milk— Adulteration— Milk  Deficient 
in  Fat  —  Proof  of  Genuineness  —  Onus  — 
Discharge  of  Onus— Sale  of  Milk  Regula- 
tions, 1901,  Art.  1. — Held  that  the  onus  of 
proof  imposed  by  the  above  regulation  upon 
a  person  accused  of  selling  milk  that  was 
not  genuine  had  been  suflaciently  discharged 
by  the   evidence   of  the  accused  and  his 


mother  and  servants  (which  was  not  dis- 
believed) that  the  milk  had  not  been 
tampered  with,  and  that  corroboration 
by  neutral  testimony  was  unnecessary. 
Lamont  v.    Rodger,    1911  (J.),  S.    C.   24- 

48  S.  L.  R.  60;  1910,  2  S.  L.  T.  314; 
6  Adam,  328. 

6.  Milk— Genuineness— Milk  Sold  in  Con- 
dition Yielded  by  Cow — Deficiency  of  Fat 
and  Solids  Due  to  Method  of  Feeding— Sale 
of  Food  and  Drugs  Act,  1875  (38  &  39  Vict, 
c.  63),  sec.  6— Sale  of  Milk  Regulations, 
1901,  (1)  and  (2).— A  complaint  charged  an 
accused  with  a  contravention  of  the  Sale  of 
Food  and  Drugs  Act,  1875,  sec.  6,  and  the 
Sale  of  Milk  Regulations,  1901,  in  that  he 
sold  "sweet  milk  which  was  not  of  the 
nature,  substance,  and  quality  of  sweet 
milk,  the  article  demanded  by  the  pur- 
chaser, in  respect  that "  it  did  not  contain 
the  percentage  of  milk  fat  and  milk  solids 
required  by  the  regulations.  It  was 
proved  that  the  milk  had  not  been  tampered 
with  or  adulterated  after  being  taken  from 
the  cow,  and  that  the  deficiency  of  milk 
fat  and  solids  was  due  to  the  method  of 
feeding  which  had  been  purposely  adopted 
to  produce  quantity  of  milk  irrespective  of 
quality.  Held  that  the  milk  was  "  genuine  " 
and  that  the  accused  had  been  rightly 
acquitted  {Smithies  v.  Bridge,  [1902]  2  K.  B. 
13,  commented  on).  Scott  v.  Jack,  1912  (J.), 
S.  C.  87 ;  49  S.  L.  E.  989  ;  1912,  2  S.  L.  T. 
151 ;  6  Adam,  676. 

7.  Milk— Sale  of  Milk  Deficient  in  Fat- 
Unauthorised  Sale  by  Servant— Liability 
of  Master. — A  dairyman  was  charged  with 
selling,  by  the  hand  of  a  servant  in  his 
employment,  milk  which  was  not  genuine, 
contrary  to  the  Sale  of  Food  and  Drugs 
Acts  and  Sale  of  Milk  Regulations.  Held 
that  there  had  been  no  sale  by  the  dairy- 
man, in  respect  that  his  servant  had  no 
authority  to  sell  milk;  and  accordingly 
that  he  was  entitled  to  be  acquitted. 
Lindsay  v.  Dempster,  1912  (J.),  S.  C.  110; 

49  S.  L.  R.  999;  1912,  2  S.  L.  T.  177; 
6  Adam,  707. 

8.  Milk— Sample— Fair  Sample.— Where 
the  milk  in  question  had  been  supplied  by 
the  farmer  in  three  vessels,  and  the  contents 
had  afterwards  been  poured  into  two 
vessels  which  held  respectively  20  and 
2  gallons,  and  samples  showed  3-65  of  fat 
in  the  20-gallon  vessel  and  2-8  in  the 
2-gallon  vessel,  and  the  standard  of  fat 
required  is  3,  held  that  in  the  circum- 
stances the  samples  had  not   been  fairly 
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selected.  Crawford  v.  Harding,  1907  (J.), 
S.  C.  11 ;  44  S.  L.  E.  84 ;  14  S.  L.  T.  422 ; 
5  Adam,  184. 

9.  Milk — Sample— Fair  Sample— Delivery 
in  Several  Barrels— Sale  of  Food  and  Drugs 
Amendment  Act,  1879  (42  &  43  Vict.  c.  30), 
sec.  3. — A  dairyman  delivered  under  con- 
tract to  a  customer  a  consignment  of  42 
gallons  of  milk  in  six  barrels,  five  of  which 
contained  8  gallons  each  and  the  remaining 
one  2  gallons.  The  milk  was  then  sampled 
by  an  inspector,  the  method  adopted  being 
as  follows : — Four  of  the  five  barrels  of 
8  gallons  each  were  poured  separately  into 
a  10-gallon  dish  and  a  sample  of  each  taken, 
and  the  last  of  the  five  barrels  and  the 
sixth  barrel  of  2  gallons  were  poured 
together  into  the  dish  and  a  sample  taken. 
The  five  samples  thus  obtained  were  then 
separately  analysed,  and  the  average  of 
these  analyses  was  taken  as  representing  the 
quality  of  the  whole  consignment.  Held 
that  the  method  of  sampling  was  fair. 
Observed  (by  Ld.  Ardwall)  that  it  would 
have  been  preferable  to  have  mixed  all  the 
samples  together  before  analysis.  Lamont 
V.  Bodger,  1911  (J.),  S.  C.  24 ;  48  S.  L.  E. 
60;  1910,  2  S.  L.  T.  314;  6  Adam,  328. 

10.  Milk — Sample  for  Analysis — Sale  of 
Food  and  Drugs  Act,  1875  (38  &  39  Vict, 
c.  63),  sec.  17 — Sale  of  Foods  and  Drugs 
Act,  1899  (62  &  63  Vict.  c.  51),  sec.  16.— An 
inspector  under  the  Food  and  Drugs  Act 
in  procuring  a  sample  of  an  article  being 
sold  is  entitled  to  have  the  sample  supplied 
to  him  from  the  receptacle  in  which  it 
is  contained  in  the  same  manner  as  it  is 
supplied  to  the  public;  and  a  complaint 
setting  forth  that  the  seller  refused  to  do 
so  will  be  relevant  as  charging  an  ofience 
against  sec.  17  of  the  Sale  of  Food  and 
Drugs  Act,  1875,  but  not  as  charging  an 
offence  against  sec.  1 6  of  the  Sale  of  Food 
and  Drugs  Act,  1899.  Soutar  v.  Kerr,  1907 
(J.),  S.  C.  49 ;  44  S.  L.  E.  462  ;  14  S.  L.  T. 
875  ;  5  Adam,  260. 

11.  Milk— Skimmed  Milk— Regulations 
—Ultra  vires— Sale  of  Food  and  Drugs  Act, 
1899  (62  &  63  Vict.  c.  51),  sec.  4  (1)— Sale  of 
Milk  Regulations,  1901,  sec.  3.  —Held  that 
the  Sale  of  Milk  Eegulations,  1901,  made 
by  the  Board  of  Agriculture,  in  so  far  as 
they  relate  to  skimmed  or  separated  milk, 
are  authorised  by  sec.  4  (1)  of  the  Sale  of 
Food  and  Drugs  Act,  1899,  and  are  there- 
fore intra  vires.  Gordon  v.  Love,  1911  (J.), 
S.  C.  75  ;  48  S.  L.  E.  590;  1911,  1  S.  L.  T. 
346 ;  6  Adam,  438. 


FOREI&N 

See  International  Law. 

See  also  (1)  Jurisdiction;  (2)  Fishings, 
voce  Sea  ;  (3)  Process,  voce  (a)  Cita- 
tion ;  (J)  Petition. 

Access  to  Children  by  Divorced 
Foreign  Wife,  see  Parent  and 
Child,  wce-CusTODY. 
Expenses  of  Petition  by  Divorced 
Foreign  Wipe  for,  see  Expenses, 
voce  Husband  and  Wife. 

Alien,  Charge   against,  for    Fishing 
within  Prohibited   Area,  see 
Justiciary,  voce  Complaint. 
Expulsion  of,  see  Justiciary,  voce 
Alien. 

Arbiter,  Contract  to  Eeper  to,  see 
Arbitration,  voce  Eeference  Clause. 

Bankrupt,  Title  to  Sue  of,  see  Title  to 
Sue,  voce  Bankrupt. 

Bond  of  Caution  in  English  Form,  see 
Cauttion,  voce  Guarantee. 

Company,  Place  of  Business  in  United 
Kingdom,  see  Company,  voce  Foreign 
Company. 

Conviction,  Pleaded  in  Bar  of  Trial 
IN  Scotland,  see  Justiciary,  voce 
Procedure. 

Doctrine  of  Approbate  and  Eeprobate 
IN  Scots  and  English  Law, 
see  Election,  voce  Approbate  and 
Eeprobate. 

Investments  by  Trustees,  see  Trust,  voce 
Administration. 

Language,  Slander  Uttered  in,  see 
Slander,  voce  Innuendo. 

Liquidation  under  Supervision  of 
English  Courts,  Action  in  Scot- 
land, see  Company,  voce  Liquidation 
(Proceedings  by  Company). 

Liquidator,  see  Company,  voce  Liquidator. 

Powers  of  English  Trustees  with 
Eegard  to  Scottish  Heritage,  see 
Trust,  voce  Trustee  (Powers). 

"Eesidence"  of  Pauper  in  Scotland 
OR  England,  see  Poor,  voce  Eemoval 
OF  Pauper. 

Eespondent,  Expenses  to,  in  Name  of 
Agent-Disburser,  see  Expenses,  voce 
Agent-Disburser. 

Sequestration,  see  Bankruptcy,  voce 
Procedure. 

Ship,  see  Ship,  voce  Collision  (Liability). 

Taxation  of  English  Solicitor's  Ac- 
counts Eemitted  to  English  Courts, 
see  Expenses,  voce  Taxation. 
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Witness,  Commission  to  Examine,  see 
Evidence,  wee  Commission. 
Expenses  of  Bringing,  see  Expenses, 
voce  Witness. 

FORESHORE 

See  Pkoperty. 

FORUM  NON  CONVENIENS 

See  Jurisdiction. 

FRANCHISE 

See  Election  Law. 

FRAUD  AND  MISREPRESENTATION 

Agent  and  Client,  1-3. 

Agent   and   Principal,    4,  5;   see   also 

Agency  (II.),  voce   Principal   and 

Agent. 
Averments  of,  Eelevancy,  see  Evidence, 

wee  Admissibility. 
Bank,    Liability    of    for    Fraud    of 

Customers,  see  voce  Bank. 
Bank  Agent,  3. 
Bankruptcy,  18, 19. 

Fraudulent  Deeds  Granted  by 
Bankrupt,  see  Bankruptcy, 
wee  Illegal  Preference. 
Crime,  see  Justiciary,  voce  (1)  Complaint  ; 
(2)  Indictment,  "Falsehood, 
Fraud  and  Wilful  Imposition  " ; 
see  Justiciary,  voce  Crime. 

Fraudulent  Scheme,  see  Justiciary, 
wee  Procedure  (Proof). 
Collusion,  see  Husband  and  Wife,  voce 

Divorce. 
Contract,  11-19. 
Error,  8-12,  15,  16. 
Facility  and  Circumvention,  6,  7. 
Innocent  Misrepresentation,  11-16. 
Law-Agent,  1-3. 
Misrepresentation,  8-19. 
Partner  of  Firm,  Fraud  of,  see  Partner- 
ship, voce  Liability. 
Eescission  of  Contract,  12,  16-19;  see 

also  Sale,  voce  Eescission. 
Sale,  4,  5,  10,  15-19;  see  also  Sale,  voce 

Eescission. 
Stockbroker,  3,  13. 
Undue  Influence,  3,  20. 

1.  Agent  and  Client— Fraud  of  Agent- 
Forgery— Adoption  by  Client— "  Bar."— A 
law-agent  utilised  tlie  title-deeds  of  certain 
subjects  belonging  to  a  client — his  aunt — 
to  obtain  money  for  himself  by  means  of  a 
forged  bond  over  the  property.     Previous 


to  his  death,  when  the  forgery  was  dis- 
covered, the  aunt  had  received  a  demand 
for  payment  of  income  tax  on  "interest," 
and  not  knowing  to  what  such  demand 
could  refer,  she  asked  a  brother  of  her 
agent  to  make  inquiries,  in  the  course  of 
which  he  learned  that  his  brother  had  used 
his  aunt's  title-deeds  in  order  to  raise  money. 
He  did  not  inform  his  aunt,  however,  of  his 
discovery  until  after  his  brother's  death, 
when  she  heard  of  the  bond  for  the  first 
time,  and  at  once  repudiated  her  signature. 
In  an  action  by  her  for  reduction  of  the 
bond  and  for  delivery  of  the  title-deeds, 
which  were  in  the  hands  of  the  bondholders, 
the  latter  maintained  that  she  had  adopted 
the  forged  deed  and  was  barred  from 
challenging  it.  Held  that  the  knowledge 
of  the  nephew  employed  to  make  inquiries 
could  not  be  attributed  to  the  pursuer  so 
as  to  bar  her  from  repudiating  the  forgery, 
and  decree  granted  as  craved.  (Didv/m  of 
Ld.  Halsbury  in  Blackburn,  Low  &  Go.  v. 
Vigors,  1887,  12  App.  Cas.  531,  at  537, 
commented  on  and  explained).  Question  {per 
the  Lord  President)  whether  the  doctrine 
of  adoption  by  "bar"  can  be  applied  to 
mere  constructive  knowledge  of  the  person 
alleged  to  be  barred.  Muir's  Exrs.  v.  Craig's 
Trs.,  1913,  S.  C.  349  ;  50  S.  L.  E.  284 ;  1913, 
1  S.  L.  T.  2. 

2.  Agent  and  Client— Fraud  of  Agent- 
Liability  of  Client— Bond  Left  in  Custody 
of  Agent— Fraudulent  Discharge  of  Bond 
by  Agent. — The  purchaser  of  a  property 
burdened  with  a  bond  paid  a  full  price 
therefor,  and  received,  along  with  a  dis- 
position of  the  property,  the  bond  and  a 
forged  discharge  thereof.  Ot}  the  death  of 
the  seller's  agent,  who  was  also  agent  for 
the  bondholders  and  had  the  custody  of  the 
bond,  it  was  found  that  he  had  embezzled 
the  sum  in  the  bond.  Held  in  an  action  by 
the  bondholders,  that  they  were  entitled  to 
delivery  of  the  bond  in  respect  (1)  that  it 
was  not  one  of  the  titles  to  the  property 
carried  to  the  purchaser  by  the  assignation 
of  writs ;  and  (2)  that  the  pursuers  having 
given  their  agent  no  authority  to  discharge 
the  bond,  were  not  liable  for  his  fraud. 
Boioie's  Trs.  v.  Watson,  1913,  S.  C.  326; 
50  S.  L.  E.  202 ;  1912,  2  S.  L.  T.  458. 

3.  Agent  and  Client— Undue  Influence- 
Will. — A  county  bank  agent  who  was  not  a 
law-agent  prepared  and  saw  executed  the 
will  of  a  testator.  He  was  himself  residuary 
legatee.  In  an  action  to  have  the  will  set 
aside,  held,  assuming  the  bank  agent's  posi- 
tion to  be  the  same  as  that  of  a  law-agent, 
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(1)  that  the  rule  that  a  person  in  a  fiduciary 
relation  cannot  obtain  a  gift  did  not  apply 
inasmuch  as  this  was  a  legacy,  and  (2)  that 
there  was  no  rigid  rule  against  the  agent, 
but  merely  a  presumption  of  fact.  Forrests 
V.  Low's  Trs.,  1907,  S.  C.  1240  j  44  S.  L.  E. 
925;  i5S.  L.  T.  330. 

4.  Agent  and  Principal— Fraud  by  Agent 
— Effect  of— Innocent  Third  Parties.— A 
traveller  who  was  in  possession  of  the  goods 
of  his  employers  for  the  purpose  of  sale  and 
delivery  to  customers,  sold  the  goods  for 
cash  and  embezzled  the  price.  In  an  action 
by  his  employers  against  the  purchasers  of 
the  goods  (who  were  innocent  of  any  inten- 
tional participation  in  the  fraud)  pursuers 
sought  to  make  defenders  liable  for  the  loss 
on  the  ground  that  their  negligence  had  put 
it  in  the  power  of  the  pursuers'  traveller  to 
commit  the  fraud.  Circumstances  in  which 
held  that  defenders  had  not  been  negligent 
and  were  not  liable  to  pay  again  to  the 
pursuers.  hiier national  Sponge  Importers, 
Ltd.  V.  Watt  &  Srnis,  1910,  2  S.  L.  T.  234. 
Affirmed  1911  (H.  L.),  S.  C.  1 ;  48  S.  L.  E. 
515;  1911,  1  S.  L.  T.  414. 

5.  Agent  and  Principal— Stockbroker- 
Client's    Scrip   Appropriated  by  Clerk.— 

The  pursuer  dealt  on  the  Stock  Exchange 
through  the  defenders,  a  firm  of  brokers 
who  had  as  a  clerk  the  pursuer's  brother-in- 
law,  through  whom  all  the  pursuer's  business 
was  transacted.  Certain  scrip  of  shares 
bought  by  the  defenders  for  him,  the 
pursuer  allowed  to  lie  in  their  office,  from 
which  it  was  removed  and  appropriated  by 
the  brother-in-law.  Held  that  the  defenders 
were  not  liable.  The  Court  took  the  view 
that  perhaps  the  brother-in-law  was  the 
true  agent  for  the  pursuer ;  if  not,  then  the 
fraud  had  not  been  committed  in  course  of 
their  service  and  for  their  benefit.  Robb  v. 
Gow  Brothers  &  Gemmll,  1905,  8  F.  90;  43 
S.  L.  E.  120;  13  S.  L.  T.  609. 

6.  Circumvention  —  Insanity  —  Testing 
Capacity— Weak  and  Facile— Fraud  or  Cir- 
cumvention.— Averments  which  were  held 
relevant  to  support  issues  that  (1)  a  will 
was  not  the  deed  of  the  testator ;  and  (2) 
the  testator  being  weak  and  facile,  the  will 
was  obtained  by  fraud  or  circumvention. 
Williams  and  Others  v.  Philip,  1907  (0.  H.), 
15  S.  L.  T.  396. 

7.  Facility  and  Circumvention  —  Will— 
Eeduction  —  Averments  —  Relevancy.- In 
an   action   of   reduction   of  certain   testa- 


mentary writings  pursuer  averred  that  the 
testator  during  the  latter  years  of  his  life 
was  weak  and  facile,  and  that  B.  (a 
daughter),  taking  advantage  of  that  position, 
procured  from  him  the  deeds  complained 
of.  Pursuer  further  averred  that  B.  had 
lived  alone  with  the  testator  and  had 
obtained  a  great  influence  over  him ;  that 
she  had  undertaken  the  management  of 
his  affairs ;  that  she  had  obtained  money 
from  him  by  threats,  and  had  on  several 
occasions  appropriated  moneys  for  her  own 
use  without  his  leave.  No  facts,  however, 
were  averred  regarding  the  impetration 
of  the  deeds.  Held  that  the  bare  averment 
of  impetration,  taken  in  conjunction  with 
the  "setting"  in  which  it  appeared,  dis- 
closed a  relevant  case  of  fraud  and  circum- 
vention, and  issues  allowed.  Hmsburgh  v. 
Thomson's  Trs.,  1912,  S.  C.  267 ;  49  S.  L.  E. 
257  ;  1912,  1  S.  L.  T.  73. 

8.  Misrepresentation— Error  Induced  by 
—Execution  of  Deed  under  Error— Proof- 
Onus. — Circumstances  in  which  held  that  a 
gratuitous  disposition  of  heritage  by  a  son 
to  his  father  had  been  granted  under 
essential  error  induced  by  the  misrepresenta- 
tion of  the  father.  Woodward  v.  Woodward, 
1910  (0.  H.),  2  S.  L.  T.  163. 

9.  Misrepresentation — Error  Induced  by 
— Execution  of  Deed  under  Error — Proof — 

Circumstances  in  which  held  not  proved  that 
a  wife  who  had  signed  a  bond  of  cash 
credit  and  disposition  in  security  had  done 
so  under  an  essential  error  induced  by 
specific  misrepresentation  on  the  part  of  her 
husband.  MacLeish  v.  The  British  Linen 
Bank,  1911  (0.  H.),  2  S.  L.  T.  168. 

10.  Misrepresentation— Error  Induced  by 
—Gratuitous  Disposition  of  Heritage  under 
Error  —  Heritage  Sold  —  Restitution  — 
Pecuniary  Claim  against  Disponee's  Estate 
— Liability  to  Account.— Pursuer  conveyed 
to  his  father  gratuitously,  under  essential 
error  induced  by  the  misrepresentation  of 
his  father,  certain  heritable  property  to 
which  he  had  succeeded  on  the  death  of 
his  mother.  His  father  borrowed  £300 
on  the  security  of  the  property,  and  then 
conveyed  it  gratuitously,  subject  to  this 
burden,  to  pursuer's  half-sister,  Mrs.  M. 
Mrs.  M.  died,  and  the  property  was  sold 
by  her  trustees.  Pursuer's  father  died,  and 
his  estate  was  divided  between  pursuer  and 
Mrs.  M.,  the  trustees  being  discharged. 
The  pursuer  was  not  entitled  to  reduce  the 
disposition  to  his  father,  as  the  property 
was  no  longer  extant  in  the  hands  of  his 
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father  or  his  representatives  orofagratuitous 
disponee.  Held,  on  the  principle  of  restitu- 
tion, that  his  father's  estate  was  liable  to 
the  pursuer  for  £300,  the  extent  to  which 
the  father  had  benefited,  with  interest; 
that  the  liability  transmitted  against  the 
father's  residuary  legatees,  viz.  the  pursuer 
and  Mrs.  M. ;  and  that  the  estate  of  Mrs. 
M.  was  liable  to  the  pursuer  for  £150,  with 
interest;  and  held  further  that  Mrs.  M.'s 
trustees  were  liable  to  account  to  the 
pursuer  for  their  intromissions  with  the 
property  and  the  rents  and  price  thereof. 
Woodward  v.  Woodward,  1910  (0.  H.),  2 
S.  L.  T.  163. 

11.  Misrepresentation  inducing  Contract 
—Contract  to  Construct  Railway— Alleged 
Fraudulent  Representations  as  to  Nature 
of  Soil— Proof  of  Fraud.— A  railway  com- 
pany entered  into  a  lump  sum  contract 
with  a  firm  of  contractors  for  the  construc- 
tion of  a  line  of  railway.  The  specification 
annexed  to  the  contract  stated  that  a  copy 
of  a  journal  of  bores  taken  along  the 
proposed  line  might  be  seen  at  the  engineer's 
office,  but  that  the  company  did  not 
guarantee  its  accuracy.  In  the  course  of 
the  work  the  contractors  found  that  the 
strata  contained  more  rock  or  hard  sub- 
stance than  they  had  anticipated,  and  it 
ultimately  turned  out  that  the  so-called 
journal  of  bores  had  been  compiled  in  the 
engineer's  office  from  notes  supplied  by  the 
borers  (who  were  not  professional  borers, 
but  were  ordinary  servants  of  the  company), 
and  that  in  several  instances  the  engineer 
had  described  strata  as  soft  which  the  borers 
had  described  as  hard  or  rock.  In  an  action 
by  the  contractors  against  the  railway 
company  for  the  amount  of  their  loss  under 
the  contract,  held  {rev.  Second  Division) 
that  the  representations  made  by  defenders 
with  regard  to  the  journal  of  bores  were 
not  false  and  fraudulent,  in  respect  that 
the  engineer  had  compiled  the  journal 
honestly  and  had  only  altered  the  descrip- 
tions of  the  borers  where  he  honestly 
believed  them  to  be  erroneous.  Boyd  & 
Forrest  v.  Glasgow  and  Souths  Western  Ely. 
Coy.,  1912  (H.  L.),  S.  C.  93;  49  S.  L.  R. 
735;  1912,  1  S.  L,  T.  476. 

12.  Misrepresentation  inducing  Contract 
—Contract  to  Construct  Railway  —  Inno- 
cent Misrepresentation — Rescission  of  Con- 
tract— Restitutio  in  integrum — Condition 
Limiting  Liability  —  Quantum  meruit. — 
A  railway  company  entered  into  a  lump 
sum  contract  with  a  firm  of  contractors  for 
the  construction  of  a  line  of  railway.     The 


specification  annexed  to  the  contract  stated 
that  a  copy  of  a  journal  of  bores  taken 
along  the  proposed  line  might  be  seen  at 
the  engineer's  ofiice,  but  that  the  company 
did  not  guarantee  its  accuracy,  and  would 
not  be  liable  in  respect  of  any  errors  in,  or 
omissions  from,  the  specification.     In  the 
course   of    the   work   the  contractors   en- 
countered more   rock    or  hard   substance 
than  they  had  anticipated,  and  it  ultimately 
turned   out  that  the   so-called  journal  of 
bores  had  been  compiled  in  the  engineer's 
office  from  notes  supplied  by  the  borers 
(who   were   not  skilled   borers   but  were 
ordinary  servants  of  the  company),  and  that 
in  several  instances  the  engineer  had  de- 
scribed strata  as  soft  which  the  borers  had 
described  as  hard  or  rock.     The  engineer 
had  acted  honestly  and  in  good  faith,  but 
the  effect  was  that  the  contractors  were 
misled  regarding  the  nature  of  the  ground. 
It  was  further  discovered  that  the  proposed 
route  was  traversed  by  a  water  pipe  the 
existence    of    which   was    known   to  the 
railway  company  but  was  not  disclosed  by 
them  to   the   contractors.      In  an   action 
brought  by   the   contractors   against    the 
company,  after  the  completion  of  the  work, 
to  recover  the  extra  cost  of  constructing 
the  railway,  held  (diss.  Ld.  Guthrie)  (1)  that 
as   the    pursuers    had    entered    into    the 
contract  under  essential  error  induced  by 
the  innocent  mispresentation  of  the  defen- 
ders as  regards  the  journal  of  bores,  they 
were   entitled  to  have  it  rescinded  even 
although  restitutio  in  integrum  could  not  be 
made  otherwise  than  by  a  readjustment  of 
money  payments ;  (2)  that  the  defenders 
being  in  breach  of  an  essential  condition  of 
the  contract,  namely,  that  the  journal  of 
bores  should  be  an  accurate  record  of  the 
borer's  reports,  were  not  entitled  to  found 
on  the  contract  as  the  basis  of  charge ;  and 
(3)   that  the  pursuers   were    entitled   to 
payment  for  the  work  done  by  them  on  a 
basis  of  quantum  meruit.    Held  alternatively, 
and  on  the  assumption  that  there  was  no 
sufficient  ground    for    setting    aside    the 
contract,  that  the  pursuers  were  entitled 
to  damages  for  the  loss  they  had  sustained 
through  the  defenders'  failure  to  supply  an 
accurate  journal  of  bores,  and  to  disclose 
the  existence  of  the  water  pipe.     Boyd  & 
Forrest  v.  Glasgow  and  South- Western  Ely. 
Coy.,  1914,  S.  C.  472;  51  S.  L.  E.   281; 
1914,  1  S.  L.  T.  171. 


13.  Misrepresentation  inducing  Contract 
—Contract  to  Take  Shares— Circular  Issued 
by  Broker- Alleged  Fraudulent  Statement. 
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— In  an  action  by  a  purcliaser  of  shares  in 
a  mining  company  against  the  company's 
broker  for  repayment  of  the  price  of  the 
shares  in  respect  of  fraudulent  misrepre- 
sentation by  the  defender,  the  pursuer 
founded  on  a  circular  issued  along  with  the 
prospectus  by  the  defender,  which  contained 
the  following : — "  The  enclosed  prospectus 
■of  the  above  company  is  being  brought  out 
under  the  auspices  of  the  directors  of  the 
A.  C.  Coy.  Ltd.,  who  have  taken  a  large 
interest  in  the  same."  Held  {per  the  Lord 
President  and  Ld.  Skerrington)  that  the 
statement  was  justified  by  the  facts  of  the 
promotion  and  was  not  a  misrepresentation, 
and  (per  Ld.  Johnston)  that  the  statement, 
though  reckless  and  untrue,  did  not  amount 
to  a  fraudulent  misrepresentation ;  and 
defender  assoilzied.  Romanes  v.  Garman, 
1912,  2  S.  L.  T.  104. 

14.  Misrepresentation  Inducing  Contract 
— Contract  to  Take  Shares— Misrepresenta- 
tion in  Prospectus — Quotation  of  Report 
by  Director. — The  prospectus  of  a  company 
formed  for  the  purpose  of  acquiring  a  rubber 
estate  in  a  certain  district  quoted  a  report 
on  the  advantages  of  the  estate  by  one  of 
the  directors,  who  was  stated  to  be 
acquainted  with  the  locality.  It  further 
stated  that  no  portion  of  the  price  would 
be  paid  until  the  directors  had  received  an 
independent  report  confirming  the  state- 
ments of  the  director.  A  shareholder  who 
had  applied  for  and  had  been  allotted 
shares,  brought  an  action  against  the  com- 
pany for  removal  of  his  name  from  the 
register  and  for  repayment  of  the  price 
of  his  shares  on  the  ground  that  he  had 
subscribed  for  them  in  reliance  on  the 
statements  in  the  report,  which  he  averred 
were  false.  Held  that  the  action  was 
irrelevant  in  respect  (1)  that  the  state- 
ments in  the  report  were  not  put  forward 
as  the  statements  of  the  company  or  its 
agents;  and  (2)  that  it  was  not  averred 
that  the  company  was  aware  that  the  pur- 
suer had  subscribed  for  the  shares  in 
reliance  on  the  statements  in  the  report 
{Lynde  v.  Anglo-Italian  Hemp  Spinning 
Coy.,  [1896]  1  Ch.  178,  approved  and  fol- 
lowed; In  re  Metropolitan  Coal  Consumers' 
Association  {Karherg's  case),  [1892]  3  Ch.  1, 
■distinguished).  Mair  v.  Rio  Grande  Rubber 
Estates,  Ltd.,  1913,  S.  C.  183 ;  50  S.  L.  E. 
125;  1912,  2  S.  L.  T.  398.  Reversed  on 
appeal.  1913  (H.  L.),  S.  C.  74  ;  50  S.  L.  E. 
876;  1913,  2  S.  L.  T.  166. 

15.  Misrepresentation — Innocent — Error 
Induced  by— Sale— Extent  of  Subjects  Sold 


—Repetition  of  Price— Interest.— In  1902, 
by  minute  of  sale,  a  firm  of  quarrymasters, 
who  had  a  lease  of  a  quarry,  sold  their 
business  and  the  buildings  on  the  ground 
"  in  so  far  as  belonging  to  "  the  sellers,  "  or 
for  which  they  are  entitled  to  receive  value 
or  allowances  at  the  termination  of  their 
occupancy."  The  price  of  the  buildings 
was  adjusted  by  a  valuator,  and  paid 
accordingly  by  the  purchasers.  At  the 
termination  of  the  purchasers'  occupancy 
in  1908  it  was  ascertained  that  some  of 
the  buildings  which  had  been  represented 
by  the  sellers  as  belonging  to  them,  and 
had  been  erroneously  included  in  the  valua- 
tion, belonged  to  the  landlord,  and  that 
nothing  was  payable  to  the  tenants  in 
respect  thereof.  Held  that  the  purchasers 
were  entitled  to  repetition  of  the  price 
paid  for  these  buildings  (with  interest 
from  the  date  of  payment),  in  respect 
that  the  money  had  been  paid  by  them 
under  an  error  in  fact  induced  by  the 
defenders.  Duncan,  Galloway  &  Coy.  Ltd.  v. 
Duncan,  Falconer  &  Coy.  Ltd.,  1913,  S.  C. 
265  ;  50  S.  L.  E.  167 ;  1912,  2  S.  L.  T.  420. 

16.  Misrepresentation —  Innocent— Error 
Induced  by— Sale— Rescission — Imitations 
of  Antique  Furniture. — A  dealer  in  modern 
and  antique  furniture  sold  to  a  purchaser 
a  number  of  mahogany  chairs  which  were 
described  in  a  receipt  for  the  price  as  a 
"set  of  antique  mahogany  chairs,"  but 
which  proved  to  be  not  genuine  antiques, 
but  modern  imitations.  The  price  stipu- 
lated was  a  fair  one,  and  there  was  no 
guarantee  that  the  chairs  were  antique, 
but  the  seller  made  certain  statements 
about  them  which  led  the  purchaser  to 
believe  that  he  was  buying  antique  chairs. 
Circumstances  in  which  held  that  there  had 
been  such  misrepresentation  as  to  the 
substance  of  the  articles  sold  as  to  entitle 
the  purchaser  to  rescind  the  bargain. 
Hdgar  v.  Hector,  1912,  S.  C.  348;  49 
S.  L.  E.  282;  1912,  1  S.  L.  T.  93. 

17.  Rescission  of  Contract— Sale— Dolus 
dans  causam  contractui— Insolvency  of 
Purchaser. — Held  that  the  unpaid  seller  of 
delivered  goods  is  entitled  to  have  the 
sale  rescinded  if  he  makes  out  against 
the  buyer  a  case  of  fraud  not  legal  or 
constructive  but  actual  or  material,  dolus 
dans  causam  contractui;  that  such  fraud 
may  be  by  way  of  misrepresentation,  or 
of  concealment,  or  of  both;  and  that 
concealment  of  the  fact  of  insolvency, 
while  it  may  not  be  sufficient  to  avoid  a 
contract,    is   a  very   material   element  in 
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the  evidence.  Muir  v.  Bankin,  1905 
(0.  H.),  13  S.  L.  T.  60.  Affirmed  on 
reclaiming  note. 

18.  Rescission  of  Contract— Sale— Dolus 
dans  causam  contractu!  —  Mora  —  Bank- 
ruptcy of  Purchaser. — Pursuers,  a  firm  of 
outfitters,  who  had  sold  certain  articles  of 
furniture  to  C,  sought  to  have  the  sale 
rescinded  on  the  ground  that  it  had  been 
induced  by  a  fraudulent  representation  to 
the  eflFect  that  C.  had  money  coming  to 
her  shortly  after  the  date  of  the  sale. 
The  statement  was  made  to  the  firm's 
manager  and  reported  by  him  to  the 
managing  director,  who  authorised  the 
sale.  The  managing  director  did  not 
appear  as  a  witness.  The  action  was 
raised  on  18th  January  1909,  and  on  30th 
January  C.'s  estates  were  sequestrated 
and  a  trustee  appointed,  who  was  sisted 
as  defender.  Held  that  defender  must  be 
assoilzied  (per  Ld.  Kinnear)  on  the  ground 
that  it  was  not  proved  that  the  statement 
in  question  though  false  was  the  inducing 
cause  of  the  contract ;  and  (per  Ld.  John- 
ston) on  the  additional  grounds  (1)  that  it 
would  be  inequitable  to  grant  the  remedy 
of  rescission  in  the  circumstances,  and  (2) 
that  the  pursuers  were  barred  by  mora 
(diss.  Ld.  Salvesen,  who  held  that  the  sale 
had  been  induced  by  the  fraudulent  state- 
ment complained  of).  Opinions  as  to 
whether  C.'s  supervening  sequestration 
precluded  rescission  of  the  sale.  Oamage, 
Lid.  V.  Charlesworth's  Tr.,  1910,  S.  C.  257 ; 
47  S.  L.  E.  191 ;  1910,  1  S.  L.  T.  11. 

19.  Rescission  of  Contract — Sale — Dolus 
dans  causam  contractui — Third  Party — 
Cargo  of  Timber  —  Bights  Acquired  by 
Innocent  Third  Parties  and  for  Value. — 
A  cargo  of  timber  was  sold  to  B.  &  F.  Ltd., 
who  granted  bills  for  the  price  in  exchange 
for  the  shipping  documents.  The  sale  was 
induced  by  fraudulent  misrepresentations 
on  the  part  of  the  buyers,  but  this  fact  was 
unknown  until  after  the  buyers'  bank- 
ruptcy. The  timber  on  arrival  was  stored 
with  a  firm  of  timber-measurers.  There- 
after B.  &  F.  Ltd.,  in  return  for  advances, 
granted  to  the  lenders  delivery  orders  for 
certain  parcels  of  the  timber.  These  were 
intimated  to  the  custodiers  of  the  cargo, 
and  the  timber  therein  contained  was 
specifically  identified.  Within  sixty  days 
of  these  transactions  B.  &  F.  Ltd.  became 
bankrupt.  The  cargo  was  then  claimed 
by  (1)  the  unpaid  sellers,  (2)  the  liquidator 
of  B.  &  F.  Ltd.,  and  (3)  the  grantees  of  the 
various  delivery  orders.     Held  (diss.  Ld. 


Johnston)  (1)  that  the  sale  of  the  timber 
having  been  induced  by  the  fraud  of  the 
buyers,  the  sellers  were  entitled  to  have  it 
rescinded  in  a  question  with  the  liquidator  ; 
and  (2)  that  the  grantees  of  the  delivery 
orders  being  in  ignorance  of  the  buyers' 
fraud,  and  being  holders  in  good  faith  and 
for  value,  had  acquired  a  good  title  to  the 
timber  assigned  to  them  valid  against  the 
unpaid  sellers  and  the  liquidator.  Frice  & 
Pierce,  Ltd.  v.  Bcmh  of  Scotlcmd,  1910,  S.  C. 
1095  ;  47  S.  L.  E.  794;  1910,  2  S.  L.  T.  126. 
Affirmed  1912  (H.  L.),  S.  C.  19 ;  49  S.  L.  E. 
95;  1911,  2S.  L.  T.  469. 

20.  Undue  Influence  —  Relationship  — 
Paramour. — The  doctrine  of  undue  influ- 
ence has  no  application  where  the  only  fact 
averred  is  a  relationship  of  sexual  cohabita- 
tion. So  where  a  testator  disinherited  his 
lawful  children  in  favour  of  those  begotten 
of  his  paramour,  it  was  held  that  the  will 
could  not  be  reduced.  M'Kechnie  v. 
M'Kechnie's  Trs.,  1908,  S.  C.  93;  45 
S.  L.  E.  38  ;  15  S.  L.  T.  419. 


FREIGHT 

See  Carriage  (II.)  by  Sea. 

FRIENDLY  SOCIETIES 

See  Trade  Union. 

See  also  Title  to  Sue,  voce  (1)  Trade 

Union  ;  (2)  Unincorporated  Society. 

Friendly  Societies  Act,  1896,  Authen- 
tication OE  Writing  under  Hand 
of  Member  of  Society,  see  Writ. 

1.  Building  —  Borrowing  —  Power  to 
Grant  Security— Benefit  Building  Societies 
Act,  1836. — Held  that  an  unregistered 
building  society,  formed  under  the  above 
Act,  had  by  its  rules  no  power  to  assign 
any  of  the  property  of  the  society  in 
security  of  a  loan  made  to  the  society. 
Irvine  and  Fullarton  Property  Investment  and 
Building  Society  v.  Wilson,  1904  (0.  H.), 
12  S.  L.  T.  371. 

2.  Building— Winding  up— Contributory 
— Failure  to  Pay  Instalments. — A  rule  in 
the  constitution  of  a  building  society  which 
provided  that  failure  by  a  member  to  pay 
instalments  should  result  in  his  ceasing  to 
be  a  member  works  automatically,  and  is 
not  an  option  in  favour  of  the  society  to 
be  exercised  like  company  clauses  of  for 
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ieiture  of  shares.  Irvine  and  Fullarton 
Property  Investment  and  Building  Society  v. 
Cuthbertsm,  1905,  8  F.  1 ;  43  S.  L.  E.  17  : 
13  S.  L.  T.  465. 

3.  Bye-Laws— Trade  Incorporation  in 
Burgh— Friendly  Society— Burgh  Trading 
Act,  1846  (9  &  10  Vict.  c.  17),  sec.  3.— 
An  ancient  incorporation  whose  rates  had 
been  fixed  by  bye-laws  approved  by  the 
Court  in  1850  proposed  an  alteration. 
Members  of  the  craft  objected.  On  a 
Tcmit  to  a  reporter,  who  suggested  that 
no  alteration  should  be  made  on  the  rates 
fixed  in  1850,  the  Court  approved  the  bye- 
laws  as  suggested  by  him.  Incorporation  of 
Cordiners  of  Edinburgh  v.  Allan,  1907,  S.  C. 
654 ;  44  S.  L.  E.  495 ;  14  S.  L.  T.  912. 

4.  Conversion  into  Limited  Liability 
Company — Conversion  Scheme  Ultra  vires 
—Diversion  of  Capital  to  Scheme  for  Ee- 
muneration  of  Officials,  &c.  —  Friendly 
Societies  Act,  1896  (59  &  60  Vict.  c.  25), 
sec.  71  (1). — Held  that  a  proposed  scheme 
of  conversion  of  a  friendly  society  into  a 
limited  liability  company  under  the  com- 
panies Acts  was  ultra  vires  in  respect  that 
it  was  sought  (1)  to  impose  upon  the  Com- 
pany obligations  in  favour  of  its  staff  which 
were  not  incumbent  upon  the  friendly 
society,  and  (2)  to  divert  part  of  the 
-company's  capital  to  a  scheme  for  remunera- 
tion of  the  officials  and  employees — purposes 
which  were  alien  to  the  objects  of  the 
society  as  prescribed  by  its  rules  and  by 
the  Friendly  Societies  Act.  Wilkinson  v. 
City  of  Glasgow  Friendly  Society,  1910  (O.  H.), 
2  S.  L.  T.  112.  Affirmed  on  reclaiming 
note  {Blythe  v.  Birtley,  [1910J  1  Ch.  228, 
followed).  1911,  S.  C.  476;  48  S.  L.  R. 
504;  1911,  1  S.  L.  T.  86. 

5.  Conversion  into  Limited  Liability 
Company — Procedure  Ultra  vires— Special 
Resolution  —  Consent  of  Members  — 
Friendly  Societies  Act,  1896  (59  &  60  Vict. 
c.  25),  sees.  71  (1),  74,  and  106.— Held  (rev. 
Ld.  Skerrington)  that  a  resolution  pur- 
porting to  convert  a  friendly  society  into 
a  limited  liability  company  was  ultra  vires 
in  respect  that  it  had  been  passed  at  a 
meeting  of  "  delegates  "  of  the  society  and 
not  by  a  certain  majority  of  the  members 
as  required  by  the  Friendly  Societies  Act. 
Wilkinson  v.  City  of  Glasgow  Friendly  Society, 
1911,  S.  C.  476;  48  S.  L.  E.  504;  1911, 
1  S.  L.  T.  86. 

6.  Member  —  Dispute  with  —  Rule  of 
Society  for  Settlement  by  Arbitration  of 
Disputes  between  Society  and  Members- 


Exclusion  of  Jurisdiction  —  Friendly 
Societies  Act,  1896  (59  &  60  Vict.  c.  25), 
sees.  9  (3),  68  (1),  First  Schedule  (8).— In 
defence  to  an  action  by  a  member  of  a 
friendly  society  against  the  society  for 
declarator  that  the  appointment  of  another 
member  to  the  board  of  management  was 
void,  in  respect  that  under  the  rules  of  the 
society  he  was  ineligible  for  election,  it  was 
pleaded  that  the  action  was  excluded  by  a 
rule  of  the  society  which  provided  for  the 
settlement  by  arbitration  of  all  disputes 
between  the  society  and  its  members. 
Held  that  the  action  was  competent  in 
respect  of  the  pursuer's  averment  that  the 
society  had  acted  in  violation  of  its  rules 
and  constitution.  M'Gowan  v.  City  of 
Glasgow  Friendly  Society,  1913,  S.  C.  991; 
50  S.  L.  E.  783;  1913,  2  S.  L.  T.  40. 

7.  Member— Right  of  Member  to  Plead 
Nullity  of  Admission  when  Sued  by 
Society.  —  Certain  qualifications  are  re- 
quired by  a  friendly  society  for  admission 
to  membership.  A.,  who  had  the  qualifica- 
tions, was  admitted,  and  resigned  after  two 
years.  The  society  sued  him  for  sums  due 
when  he  was  a  member,  and  he  pleaded 
that  his  admission  was  ultra  vires.  Held 
that  the  possible  objections  to  A.'s  admis- 
sion as  a  member  were  objections  pleadable 
by  the  incorporation  only,  and  from  which 
he  could  obtain  no  benefit.  Aberdeen  Master 
Masons'  Incorporation,  Ltd.  v.  Smith,  1908, 
S.  C.  669;  45  S.  L.  E.  484;  15  S.  L.  T. 
953. 


FURTHCOMING 

See  Arrestment. 

GAME 

Game  Licences  Act,  1860  (23  &  24  Vict. 
c.  90) ;  Prosecution  under,  see 
Justiciary,  voce  Procedure  (Statu- 
tory Offence). 

1.  Close  Time— Killing  in— Partridges- 
Title  to  Prosecute— Informer— Partridges 
Act,  1799.  —  Complaints  against  persons 
who  kill  partridges  in  close  time  must  be 
made  in  His  Majesty's  Courts  of  Eecord  at 
"Westminster.  Informers  and  Scottish  pro- 
curators-fiscal have  no  title  to  prosecute 
such  offences  in  the  Courts  of  Scotland. 
M'Houall  V.  Irvine,  1908,  S.  C.  60;  45 
S.  L.  E.  52;  15  S.  L.  T.  438. 
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2.  Poaching— Day  Trespass  Act,  1832, 
sec.  1. — Penalties.  — Where  five  or  more 
persons  in  company  commit  a  breach  of  the 
Day  Trespass  Act,  1832,  they  are  liable  in 
a  penalty  of  £5,  whereas  a  single  trespasser 
is  liable  only  to  the  extent  of  £2.  Held 
that  the  prosecutor,  in  charging  five  tres- 
passers, was  entitled  to  limit  himself  to  the 
lesser  penalty.  Saunders  v.  Faterson,  1905 
(J.),  7  F.  58 ;  42  S.  L.  E.  732 ;  13  S.  L.  T. 
251 ;  4  Adam,  568. 

3.  Grovmd  Game  —  Authority  to  Kill 
Rabbits— Oral — Right  of  Joint  Tenant  in 
Common  Pasturage  to  Give  Authority. — 
Question  whether  the  common  law  right  of 
the  tenant  of  a  farm  verbally  to  authorise 
another  to  kill  rabbits  for  the  protection  of 
his  crops  was  available  to  a  tenant  of  pas- 
ture ground  common  to  several  tenants. 
Mwrison  v.  Anderson,  1913  (J.),  S.  C.  114; 
50  S.  L.  E.  817;  1913,  2  S.  L.  T.  124; 
7  Adam,  201.  (See  also  Justiciary,  voce 
I.  Complaint  (Relevancy);  II.  Peo- 
CEDURE  (Trial).) 


GAMING 

See  Betting. 

GAZETTE 

See  Bankruptcy,  voce  Procedure. 

GLEBE 

See  Church. 

GOODWILL 

See  (1)  Heritable  or   Moveable,  voce 
Goodwill. 
(2)  Valuation    Acts,    voce   Value 
(Public-house). 

GROUND-ANNUAL 

See  Eight  in  Security,  voce  Heritable. 

Constitution  of,  as  Real  Burden,  see 
Property,  voce  Eeal  Burden. 

Discharge  of,  Coneusione,  see  Eight  in 
Security,  voce  Heritable. 

Duplicands  of.  Whether  Capital  or 
Income,  see  Liferent  and  Fee,  voce 

LiFERENTER  AND   FlAR. 


GUARANTEE 

See  Caution. 

Of  Company's  Overdraft,  see  Company, 
voce  Capital. 

HABITUAL  DRUNKARD 

Under  Licensing  (Scotland)  Act,  1903 
(3  Edw.  VII.  C.  25),  Sec.  73,  and 
Habitual  Drunkards  Act,  1879 
(42  &  43  Vict.  c.  19),  Sec.  3 ;  see 
Husband  and  Wife,  voce  Separa- 
tion. 

HARBOUR 

See  Valuation  Acts,  voce  Value. 

Eesponsibility  of  Harbour  Authori- 
ties FOR  Accidents,  see  Negligence, 
voce  Harbour. 

1.  Agreement— Construction— "  Harbour 
and  Dock  Dues  and  Charges  on  Coal  and 
Pit  Wood." — An  agreement  between  the 
Fife  coalmasters  and  the  North  British 
Eailway  Company  for  the  formation  of  a 
dock  at  Burntisland  provided  that  the 
existing  relative  position  of  the  harbour 
and  dock  dues  and  charges  on  coal  and  pit 
wood  at  Burntisland,  as  compared  with 
those  at  other  ports  named,  should  be  main- 
tained. Held  {rev.  Second  Division,  diss. 
Ld.  Mersey)  that  the  expression  "harbour 
and  dock  dues  "  referred  to  the  dues  exig- 
ible in  respect  of  vessels  using  the  harbours 
mentioned,  and  the  expression  "  charges  on 
coal  and  pit  wood  "  referred  to  the  charges 
exigible  in  respect  of  coal  and  pit  wood 
loaded  or  discharged  at  the  said  harbours. 
Loehgelly  Iron  and  Coal  Coy.  Ltd.  v.  Nmth 
British  Railway  Coy.  and  Burntisland  Ear- 
hour  Commissioners,  1913  (H.  L.),  50  S.  L.  R. 
731 ;  1913, 1  S.  L.  T.  405. 

2.  Assessments  —  Exemptions  —  Public 
Health  Act  —  General  —  Burgh  Police  — 
Greenock  Harbour. — Held  that  Greenock 
Harbour  was  exempt  from  assessment 
under  the  Public  Health  Act.  Greenock 
Harbour  Trs.  v.  Greenock  Magistrates,  1905 
(H.  L.),  42  S.  L.  E.  848 ;  13  S.  L.  T.  367. 

3.  Assessment— Poor  Rates— Deductions 
—Expenses  of  Dredging.  —  Held  that  ex- 
penses of  dredging  formed  a  proper  deduc- 
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tion  in  assessing  a  harbour  for  poor  rates. 
Bwrghead  Harbour  Coy.  Ltd.  v.  Gemge,  1906, 
8  F.  982 ;  43  S.  L.  R.  754 ;  14  S.  L.  T. 
253. 

4.  Boundary  —  "Precincts  of"  —  Toie- 
sh.oie.-T-Seld  that  the  Fisberrow  Harbour 
embraced  within  its  area  the  foreshore 
between  two  limits.  Musselburgh  Real 
Estate  Coy.  Ltd.  v.  Fisherrow  Harbour  Com- 
missioners, 1905  (H.  L.),  7  F.  113;  43 
S.  L.  E.   110;  13  S.  L.  T.  481. 

5.  Dock — Charges— Statutory  Eight  of 
Public  to  Use  Docks— Statutory  Eight  of 
Commissioners  to  Levy  Eates— Harbours, 
Docks,  and  Piers  Clauses  Act,  1847  (10 
Vict.  c.  27),  sec.  33— Leith  Harbour  and 
Docks  Act,  1875  (38  &  39  Vict.  c.  clx.), 
sec.  76 — Leith  Harbour  and  Docks  Act, 
1892  (55  &  56  Vict.  c.  clxxvii.),  sees.  58,  60. 
— Harbour  commissioners  had  statutory 
powers  to  "make  all  reasonable  charges 
for  work  done,  services  rendered,  facilities 
afforded,  and  use  of  plant,  &c.,  in  so  far  as 
such  charges  are  not  expressly  provided  by 
this  Act."  The  Commissioners  claimed  the 
right  to  make  a  special  charge  for  the  use 
of  the  lock-gates,  and  in  the  event  of  non- 
payment to  refuse  the  right  of  ingress  or 
egress  except  during  the  hours  when  the 
gates  were  open.  JSeld  that  they  had  not 
the  right  claimed,  and  that  all  vessels  were 
entitled,  so  far  as  consistent  with  considera- 
tions of  safety  and  accommodation,  to  use 
the  lock-gates  free  of  any  charge  beyond 
the  ordinary  rates,  always,  however,  with- 
out prejudice  to  the  statutory  powers  of 
the  harbour-master  and  the  rights  of  the 
Commissioners  to  make  bye-laws.  Somer- 
ville  V.  Leith  Docks  Commissioners,  1908, 
S.  C.  797 ;  45  S.  L.  R.  590 ;  15  S.  L.  T. 
1004. 

6.  Dues  —  Exemptions  —  "  Ships'  Provi- 
sions Necessary  for  the  Voyage  " — Bunker 
Coal — Fraserburgh  Harbour  Order,  1891, 
Schedule  B. — Harbours,  Docks,  and  Piers 
Clauses  Act,  1847  (10  &  11  Vict.  c.  27), 
sec.  39.— Held  by  Lord  Cullen  (Ordinary) 
that  bunker  coal  did  not  fall  within  the 
category  of  "  ships'  provisions  necessary  for 
the  voyage,"  and  was  therefore  not  exempt 
from  the  rates  leviable  at  Fraserburgh 
Harbour.  Fraserburgh  Harbom  Convmis- 
simers  v.  Will,  1913  (0.  H.),  1  S.  L.  T. 
388. 

7.  Dues  — Harbour  and  Dock  Eates— 
"  Convenience  "  — Ship  Coming  into  Har- 
bour to  be  Handed  Over  to  Charterer— 
Leith  Harbour  and  Docks  Act,  1892  (55 
&  56  Vict.  c.  177),  Schedule  B,  branch  1,  and 


Schedule  C  (4).— The  statutory  regulations  of 
a  harbour  provided  that  all  vessels  entering 
the  harbour  "  only  for  safety,  convenience, 
or  repairs  shall  be  charged  half  rates,  but 
if  they  shall  land  or  take  on  board  goods, 
or  remain  in  the  harbour  or  docks  above 
one  month,  they  shall  be  charged  full  rates." 
Held  that  a  vessel  bound  under  charter- 
party  "  to  be  placed  at  the  disposal  of  the 
charterers  "  in  the  harbour,  and  entering 
the  harbour  for  that  purpose,  was  not 
entitled  to  the  reduced  charge.  "Lina" 
v.  Twrnbull  &  Cay.,  1907,  S.  C.  507;  44 
S.  L.  E.  367;  14  S.  L.  T.  753. 

8.  Diies  —  Judicial  Factor  —  Power  to 
Eaise  Eates  at  his  Own  Hand — Greenock 
Harbour  Act,  1880  (43  &  44  Vict.  c.  clxx.), 
sec.  10. — Held  that  a  judicial  factor  ap- 
pointed in  terms  of  sec.  10  of  the  Greenock 
Harbour  Act,  1880,  had  no  power  to  raise 
the  harbour  rates  at  his  own  hand,  his  right 
being  limited  to  receiving  from  the  trustees 
the  gross  revenue  as  collected  under  their 
administration  {Cotton  v.  Beattie,  17  E.  262  ; 
27  S.  L.  E.  ^l^,  followed).  Greenock  Harbour 
Trs.  V.  Carmichael,  1908,  S.  C.  944;  45 
S.  L.  E.  753 ;  16  S.  L.  T.  168.  Affirrmd 
1910  (H.  L.),  S.  C.  32 ;  47  S.  L.  R.  352 ; 
1910,  1  S.  L.  T.  156. 

9.  Dues — Leith  Harbour  and  Docks  Act, 
1892,  sec.  58,  Schedule  B— Special  Charge 
Imposed  by  Harbour  Commissioners  for 
Locking  Vessels  in  and  out  of  Docks. — 

Held  on  a  construction  of  the  foregoing 
statute  that  vessels  were  entitled  to  access 
to  and  egress  from  the  docks  free  of  any 
rate  other  than  the  rate  payable  under  sec. 
58  and  Schedule  B,  at  all  times  when  access 
and  egress  could  be  given  with  safety  by 
means  of  locks  or  otherwise.  Somermlle  v. 
Leith  Dock  Commissioners,  1908,  S.  C.  797 ; 
45  S.  L.  E.  590 ;  15  S.  L.  T.  1004. 

10.  Dues  — Pier— Wharfage— Tonnage — 
Canal — Caledonian  Canal. — Held  that  the 
owner  of  a  private  pier  on  the  Caledonian 
Canal  was  entitled  to  levy  wharfage  rates 
on  goods  and  passengers,  but  not  tonnage 
dues.  Countess  of  Seafield  v.  MacBrayne, 
1906,  8  F.  947  ;  43  S.  L.  R  705  ;  14  S.  L.  T. 
195. 

11.  Harbour  Authorities— Commissioners 
—Ultra  vires— Bye-Laws  Empowering  Com- 
missioners to  Eeserve  Berths  for  Preference 
Steamers  — Preference  Berth  for  Eegular 
Traders  —  Displacement  of  Non- Eegular 
Trader  on  Arrival  of  Preference  Steamer. 
Circumstances  in  which  held  (diss.  Ld.  Ard- 
wall)  that  Harbour  Commissioners  had  not 
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acted  ultra  vires  of  the  powers  conferred 
upon  them  by  the  bye-laws  for  the  regula- 
tion of  the  harbour.  Fedrus  Steamship  Coy. 
Ltd.  V.  Burntisland  Harhowr  Commissioners, 
1909,  S.  C.  1421 ;  46  S.  L.  R.  1004;  1909, 
2  S.  L.  T.  204. 

12.  Harbour  Authorities  —  Statutory 
Obligations  to  Provide  for  Vessels  Load- 
ing— Harbours,  Docks,  and  Piers  Clauses 
Act,  1847,  sec.  33— Trade  Dispute — Failure 
to  Discharge  Statutory  Duties  for  Loading 
Vessel  —  Damages. — Where  a  vessel  had 
gone  to  Ayr  Harbour  for  the  purpose  of 
loading  a  cargo  of  coal,  and  owing  to  a  trade 
dispute  the  employees  atthe  harbour  refused 
to  load,  and  where  the  owners  of  the  vessel 
offered  to  import  labour  to  the  harbour  for 
the  loading  of  the  vessel  and  tendered  pay- 
ment of  the  harbour  dues,  and  this  offer  was 
refused,  it  was  held  that  the  Harbour  Trus- 
tees had  failed  to  discharge  their  duty  to 
provide  the  owners  with  a  coaling  berth 
and  with  the  other  facilities  for  loading  the 
ship,  and  were  liable  in  damages,  but  that 
the  pursuers  were  not  entitled  to  a  general 
declarator  of  their  right  of  user  of  the 
harbour.  John  Milligan  &  Coy.  Ltd.  v.  The 
Ayr  Harbour  Trs.,  1914  (0.  H.),  2  S.  L.  T. 
82. 

13.  Harbour  Authorities— Ultra  vires — 
Ferry— Dundee  Harbour  and  Tay  Ferries 
Consolidation  Act,  1911  (1  &  2  Geo.  V. 
c.  Ixzx.).  —  Held  by  Lord  Skerrington 
(Ordinary)  that  it  was  ultra  vires  of  the 
Dundee  Harbour  Trustees  as  owners  of 
the  Tay  ferries  to  hire  out  the  ferry 
steamers  for  general  passenger  traffic  and 
excursions  outside  the  limits  of  the  ferries. 
Nicol  V.  Dundee  Harhowr  Trs.,  1913  (O.  H.), 
1  S.  L.  T.  203.  The  Court  (diss.  Ld.  Dewar) 
adhered.  1914,  S.  C.  374 ;  51  S.  L.  R.  329 ; 
1914,  1  S.  L.  T.  205. 


HAVER 

See  Evidence. 
Expenses  of,  see  Expenses. 


HEIKS  AND  EXECUTOES 

See  Trust. 

Executors — 

Citation  of,  see  Process,  voce  Cita- 
tion. 

Title  to  Sue,  see  Title  to  Sue, 
voce  Executors. 


1.  Confirmation  —  Executor-Nominate  — 
Danger  to  Estate  —  Judicial  Factor. — A. 
testator  executed  a  general  settlement  in 
favour  of  his  servant  and  appointed  him 
to  be  his  executor.  The  servant's  applicar 
tion  for  confirmation  was  opposed  by  the 
trustees  of  the  testator  under  an  earlier 
settlement,  and  by  his  next-of-kin,  who 
averred  that  the  testator  was  weak  and 
facile,  and  that  his  servant  had  obtained 
settlement  from  him  by  fraud  and  circum- 
vention. They  also  averred  that  they  had 
raised  an  action  of  reduction  of  the  settle- 
ment, and  that  there  was  danger  of  the 
estate  being  lost  should  confirmation  be 
granted  to  the  applicant.  The  Court  dis- 
missed the  application  for  confirmation,  and 
appointed  a  judicial  factor  on  the  estate. 
Simpson's  Exr.  v.  Simpson's  Trs.,  1912,  S.  C. 
418;  49  S.  L.  R.  369;  1912,  1  S.  L.  T. 
187. 

2.  Debt — Claim  of  Damages  for  Breach 
of  Promise  —  Personal  or  Transmissible  — 
Solatium— Patrimonial  Loss.— An  action 
of  damages  for  breach  of  promise  transmits 
against  the  representatives  of  the  party 
alleged  to  be  in  breach.  IMdell  v.  Findlay, 
1905  (0.  H.),  13  S.  L.  T.  150. 

3.  Debt  —  Incidence  of  Debts — Liability 
of  Heritable  Bonds  for  Debts — Jus  relictae 
—  Debts  Chargeable  against  Jus  relictse 
Fund. — A  bond,  which  was  moveable  quoad 
a  testator's  succession,  but  heritable  quoad 
his  widow's  jus  relictce,  was  assigned  to  a 
bank  in  security  of  advances.  Held  (1)  that 
in  a  question  with  the  widow  claiming  _/ifcS 
relictce  the  moveable  debts  of  the  deceased 
fell  to  be  charged  solely  against  the  fund 
available  for  jvs  relictce;  but  (2)  that 
advances  made  by  the  bank  on  security  of 
the  assignation  fell  to  be  charged  against 
the  bond.  Heath  v.  Granfs  Trs.,  1913, 
S.  C.  78 ;  50  S.  L.  R.  38 ;  1912,  2  S.  L.  T. 
320. 

4.  Executor  —  Eadem  persona  cum  de- 
functo. — See  Mitchell  v.  Mackersy,  1905, 
8  F.  198;  43  S.  L.  R.  107;  13  S.  L.  T. 
570. 

5.  Executor— Liability  —  Duty  to  Credi- 
tors— Count  and  Reckoning.— The  trustee 
on  the  sequestrated  estate  of  a  deceased 
debtor  brought  an  action  of  count  and 
reckoning  against  the  deceased's  executor 
with  the  object  of  making  him  hand  over 
to  the  trustee  the  estate  as  he  had  in- 
gathered  it.  The  trustee  averred  that  the 
executor  had  paid  certain  claims   in   full 
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in  the  knowledge  that  there  were  other 
claims  of  large  amount  and  that  the  estate 
was  hopelessly  insolvent,  and  that  he  had 
been  guilty  of  breach  of  duty.  The  exe- 
■cutor  pleaded  that  he  was  entitled  to 
absolvitor  in  respect  that  at  the  expiry  of 
six  months  from  the  deceased's  death  he 
had  in  good  faith  paid  the  creditors  primis 
venientibus.  The  Lord  President,  for  Lord 
•Guthrie  (Ordinary),  allowed  a  proof  before 
answer.  Observations  by  the  Lord  President 
on  the  duty  of  an  executor  to  creditors  of 
the  deceased.  Laird  v.  Hamilton,  1911 
<0.  H.),  1  S.  L.  T.  27. 

6.  Executor— Liability  to  Account— Exe- 
cutor of  Liferentrix  who  was  in  Possession 
as  Executrix  of  Estate  Liferented.— Mrs. 
D.  was  liferentrix  of  her  husband's  estate 
under  a  mutual  settlement,  with  a  power 
■of  appropriation  or  disposal  of  the  fee. 
She  was  also  sole  executrix  of  her  husband. 
Upon  Mrs.  D.'s  death  her  daughter  was 
appointed  executrix-dative  to  her.  Held 
that  the  daughter,  in  addition  to  account- 
ing for  her  intromissions  as  executrix  with 
her  mother's  estate,  was  bound  also  to 
account  for  her  mother's  intromissions  with 
the  estate  of  her  husband  liferented  by 
her,  and  must  either  produce  the  estate 
liferented  by  her  mother,  or  show  that  the 
iee  had  been  disposed  of  in  the  due  exer- 
cise of  the  power  (Denholm's  Trs.  v. 
Denholm's  Trs.,  1908,  S.  C.  255,  distin- 
guished).  Dingwall  v.  Dow,  1909  (0.  H.), 
■2  S.  L.  T.  311. 


7.  Executor-Dative— Duration  of  Office- 
Title  to  Sue— Minor — Effect  of  Majority. — 
An  executor-dative  qud  factor  for  minor 
next-of-kin  does  not  demit  office  with  the 
ward's  majority,  but  continues  till  the 
estate  is  ingathered  and  administered. 
His  title  excludes  all  others  for  the  pur- 
suit of  actions  relating  to  the  executory 
estate.  Johnston's  Exr.  v.  Dobie,  1907, 
S.  C.  31;  44  S.  L.  E.  34;  14  S.  L.  T. 
414. 


8.  Heir — Obligation  to  Maintain  Boads 
Entered  into  by  Predecessor— Transmissi- 
bility  of  Obligation. — A  lady  bound  her- 
self and  her  "heirs,  executors,  and  suc- 
cessors in  the  said  lands "  to  maintain  a 
road.  Held  that  the  obligation  was  effectual 
to  bind  her  heir  in  heritage  coming  into 
possession  of  the  lands.  Commissioners  of 
Northern  Lightlwuses  v.  Edmonston,  1908 
<0.  H.),  16  S.  L.  T.  439. 


HEEITABLE  OFFICE 

1.  Hereditary  Standard-Bearer  of  Scot- 
land—Nature of  Office— Adjudgability— 
Prescription.  —  The  office  of  Hereditary 
Standard-Bearer  of  Scotland  is  held  jure 
sanguinis,  and  is  therefore  extra  commercium 
and  cannot  be  adjudged.  In  an  action  of 
declarator  of  right  to  the  office  the  pur- 
suer founded  on  a  Court  of  Session  decree 
in  1671  which,  inter  alia,  declared  that  the 
office  belonged  to  his  ancestor.  Held  (rev. 
First  Division)  that  as  the  office  was  in  its 
nature  inalienable,  the  pursuer  had  acquired 
no  title  thereto.  Earl  of  Lavderdale  v. 
Sarymgeow  Wedderburn,  1910  (H.  L.),  S.  C. 
35 ;  47  S.  L.  E.  532 ;  1910,  1  S.  L.  T.  347. 
(See  also  Process,  voce  Defendeks.) 

2.  Prescriptive  Title— Act  1617,  c.  12— 
Usher  of  the  White  Kod  —  Trustees  — 
Emoluments— Act  of  Union,  1707.— Held 
(!)  that  the  Walker  Trustees  had  proved  a 
prescriptive  title  to  the  office  of  "  Usher  of 
the  White  Eod";  (2)  that  a  corporation 
was  not  disqualified  from  holding  the  said 
heritable  office  and  exacting  the  fees  and 
dues  pertaining  thereto ;  (3)  that  the  fees 
and  dues  payable  to  the  holders  of  said 
office  upon  the  creation  of  new  honours 
were  exigible  from  all  such  recipients  in 
the  United  Kingdom;  and  (4)  that  the 
pursuers,  the  holders  of  said  office,  had 
failed  to  prove  an  obligation  on  the  Treasury 
to  collect  and  hand  over  to  them  the  emolu- 
ments of  the  office.  The  Walker  Trs.  v.  The 
Lord  Advocate  and  Others,  1909  (0.  H.),  1 
S.  L.  T.  441 ;  mde  infra.  No.  3. 

3.  Usher  of  the  White  Rod— Fees  of 
Honours— Treaty  of  Union,  1707  (6  Anne, 
c.  11),  Art.  XX. — Reservation  to  Owners  of 
Heritable  Offices— Fees  after  1707— Usage 
Contemporanea  expositio— Prescription. — 
The  Principal  Usher,  or  Usher  of  the  White 
Eod,  in  Scotland,  was  entitled,  in  virtue  of 
a  Crown  charter,  confirmed  by  Act  of 
Parliament  in  1686,  to  certain  specified 
fees  from  the  recipients  of  honours  and 
dignities  from  His  Majesty  within  the 
kingdom  of  Scotland.  By  the  Treaty  of 
Union,  1707,  Art.  XX.,  all  heritable  offices 
were  reserved  to  the  owners  thereof  as 
rights  of  property  in  the  same  manner  as 
they  were  then  enjoyed  by  the  laws  of 
Scotland.  After  1707  the  persons  in  right 
of  the  office  of  Usher  collected  no  fees  for 
sixty  years,  but  from  1766  onwards,  for  a 
period  of  150  years,  the  Usher  churned  and 
received  fees  upon  the   conferring  of    all 
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dignities  of  the  United  Kingdom  continu- 
ously and  without  objection.  In  a  declara- 
tor at  the  instance  of  the  present  holders 
of  the  office  that  they  were  entitled  to  the 
specified  fees  on  the  creation  of  similar 
dignities  of  the  United  Kingdom,  held  {affg. 
Ld.  Johnston)  that  the  usage  from  1766 
onwards  amounted  to  contemporanea  expositio 
in  interpreting  the  Treaty  of  Union,  and  that 
the  pursuers  were  entitled  to  the  declarator 
sought.  Walker  Trs.  v.  Lard  Advocate,  1910, 
S.  G.  1037;  47  S.  L.  R.  734;  1910,  2 
S.  L.  T.  39.  Reversed  1912  (H.  L.),  S.  C. 
12 ;  49  S.  L.  R.  73 ;  1911,  2  S.  L.  T.  455. 


HERITABLE  OR  MOVEABLE 

Assignation,  1,  6. 

Bond,  1,  6,  8,  11  ;  see  also  Heirs  and 

Executors,  voce  Debt. 
Conversion,  2-8. 
Debenture  Stock,  9. 
Goodwill,  10. 

Heritage,  Proceeds  of  Sale  of,  5,  7,  8. 
Judicial  Factor,  Sale  by,  5,  6,  8. 
Jus  RELiCTiE,  1,  9,  12-14. 
Loan,  12-14. 
Promissory  Note,  14. 
Public-house,  10. 
surkogatum,  8. 

1.  Bond  Bearing  Interest— Jus  relictse— 
Ex  facie  Absolute  Assignation  of  Bond  in 
Security  of  Advances — Nature  of  Cedent's 
Interest.— A  bond  by  a  trust  company  for 
£4000  bore  that  this  sum  was  payable  at  a 
term  five  years  after  its  date  to  A.  "  or  to 
his  executors  or  assignees,"  and  that  interest 
was  payable  half-yearly  until  repayment  of 
the  principal  sum.  A.  assigned  the  bond 
to  the  extent  of  £2500  to  a  bank  by  assigna- 
tion in  form  ex  facie  absolute,  but  really  in 
security  of  advances  by  the  bank.  After 
his  death  A.'s  trustees  repaid  these  advances 
amounting  to  £1000,  and  redeemed  the 
security.  In  an  action  by  A.'s  widow  to 
enforce  hev  jus  relictce,  held  that  she  was  not 
entitled  to  jus  relictce  to  any  extent  out  of 
the  sum  contained  in  the  bond,  in  respect 
(1)  that  the  bond  was  heritable,  quoad  her 
claim ;  and  (2)  that  the  assignation  to  the 
bank  did  not  alter  the  character  of  A.'s 
interest  in  the  bond  or  any  portion  of  it. 
Heath  v.  Grants  Trs.,  1913,  S.  C.  78;  50 
S.  L.  R.  38 ;  1912,  2  S.  L.  T.  320. 

2.  Conversion — Estate  Massed  and  Con- 
verted— Residue  Invalidly  Disposed  of— 
Residue  Heritable  and  Moveable  in  Same 
Proportion  as  Original  Estate. — Held  that 


where  there  was  resulting  intestacy  quoad 
part  of  an  estate  owing  to  the  invalidity  of 
one  of  the  provisions  of  a  will,  the  intestate 
residue  fell  to  be  apportioned  between  the 
heirs  in  mdbilibus  and  the  heirs  in  heritage 
in  the  ratio  which  the  whole  moveable 
estate  bore  to  the  whole  heritable  estate. 
Brown's  Trs.  v.  M'lntosh  and  Others,  1905 
(0.  H.),  13  S.  L.  T.  72. 

3.  Conversion  —  Implied.  —  See  Nairn's 
Trs.  V.  MelvUle,  1877,  5  R.  128 ;  15  S.  L.  R. 
79. 

4.  Conversion  —  Implied  Conversion  — 
Partial   Intestacy— Partial   Conversion.— 

By  a  will  a  trustee  was  directed  to  pay  the 
testator's  debts  ;  to  pay  certain  legacies  and 
annuities ;  and  to  set  aside  a  sum  for  each 
of  the  testator's  brother's  children  in  life- 
rent, with  fee  to  their  issue.  These  pur- 
poses were  directed  to  be  satisfied  out  of 
the  testator's  estate  "  heritable  and  move- 
able," and  there  was  a  bequest  of  the 
residue  which  was  afterwards  held  to  be 
void  from  uncertainty.  The  trustee  paid 
the  debts  and  legacies  out  of  the  moveable 
estate,  sold  a  portion  of  the  heritage,  and 
expended  the  price  and  the  surplus  move- 
able estate  on  improving  the  remaining 
heritable  estate.  The  annuities  and  life- 
rents were  satisfied  out  of  the  rents.  The 
testator  died  in  1879.  His  brother,  who 
was  his  sole  heir  in  heritage  and  in  move- 
ables, died  intestate  in  1893.  In  a  com- 
petition between  the  heir  in  heritage  and 
the  heirs  in  mobilibus  of  the  testator's 
brother  for  the  undisposed  -  of  residue, 
which  consisted  entirely  of  heritage  and 
the  accumulated  rents  of  heritage,  held 
(1)  that  the  operative  purposes  of  the 
trust  fell  to  be  implemented  out  of  the 
heritable  and  moveable  estate  in  rateable 
proportions;  (2)  that  the  heritable  estate 
was  converted  to  the  extent  necessary  for 
the  execution  of  the  operative  trust  pur- 
poses, but  no  further ;  (3)  that  the  undis- 
posed-of  residue  to  which  the  testator'^ 
brother  acquired  right  was  heritable  and 
moveable  in  the  proportion  which  the  value 
of  the  heritable  and  moveable  estate  bore 
to  the  total  value  of  the  estate  at  the 
testator's  death ;  and  (4)  that  on  the  death 
of  the  brother  intestate  the  residue  passed 
to  and  was  divisible  between  his  heir  in 
heritage  and  his  heirs  in  moUlibus,  in  that 
proportion.  Opinion  reserved  as  to  the 
effect  on  the  succession  had  there  been  a 
direction  to  convert  the  whole  estate. 
M'Conochie's  Trs.  v.  M'Conochie,  1912,  S,  G. 
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653;  49  S.  L.  K  522;  1912,  1  S.  L.   T. 
368. 

5.  Conversion— Judicial  Factor— Com- 
pulsory Sale  of  Heritage.  —  In  order  to 
maintain  his  ward  it  was  found  necessary 
for  a  curator  bonis  to  convert  her  heritage. 
At  the  date  of  the  ward's  death  a  balance 
of  the  proceeds  of  the  heritage  remained  in 
the  curator's  hands.  Held  that  this  balance 
was  moveable  quoad  succession.  M'Adam's 
Exr.  V.  Souters,  1904,  7  F.  179  ;  42  S.  L.  R. 
145;  12S.  L.  T.  516. 

6.  Conversion  —  Judicial  Factor  — Pay- 
ment of  Heritable  Debt  out  of  Moveable 
Estate.  —  Where  a  curator  bonis  paid  a 
heritable  bond  granted  by  his  ward  out 
of  moveable  estate  and  took  an  assigna- 
tion of  the  bond  in  his  own  favour  as 
curator  bonis,  held  by  Lord  Dewar  (Ordinary) 
that  the  order  of  the  ward's  succession  had 
not  been  altered,  and  that  the  amount  of 
the  bond  formed  a  charge  against  the 
heritable  estate.  M'Innes  v.  Bill,  1912 
(O.  H.),  1  S.  L.  T.  80. 

7.  Conversion — Option  given  Trustees  to 
Divide  Corpus. — Where  the  will  of  a  testator 
seemed  to  contemplate  sale  of  his  heritage 
and  a  division  of  the  price  among  the  bene- 
ficiaries, and  the  necessary  powers  were 
given,  but  it  was  declared  to  be  not 
imperative  upon  the  trustees  to  sell,  the 
truster  authorising  them  to  divide  the 
estate  itself  among  the  beneficiaries,  held 
that  the  succession  of  a  beneficiary  who 
took  a  vested  interest  and  died  before  the 
date  of  division  was  moveable.  Henderson's 
Trs.  V.  Henderson,  1907,  S.  G.  43 ;  44  S.  L.  R. 
16 ;  14  S.  L.  T.  376. 

8.  Conversion— Sale  of  Heritage  by  Bond- 
holders —  Judicial  Factor— Surrogatum. — 
Part  of  the  estate  of  a  deceased  person, 
which  consisted  entirely  of  heritage,  was 
sold  by  a  judicial  factor  on  the  estate,  and 
the  remainder  was  subsequently  sold  by 
creditors  in  exercise  of  their  rights  under 
a  bond.  Before  the  surplus  fund,  after 
liquidating  the  debt,  was  distributed  by 
the  judicial  factor  one  of  the  parties  entitled 
to  share  in  ttie  distribution  died.  Held  that 
his  share  was  moveable  quoad  his  succession. 
Howden,  Petr.,  1910  (0.  H.),  2  S.  L.  T.  250. 

9.  Debenture  Stock  of  Limited  Company 
— Jus  relictse— Provision  in  Deed  Creating 
Stock  that  the  Stock  should  be  Personal 
Estate.— ^eW  that  a  provision  in  an  agree- 
ment between  a  limited  company  and  the 


trustees  for  the  debenture  stock  holders, 
that  the  stock  "  shall  be,  and  shall  have 
the  incidents  of,  personal  estate  "  did  not 
have  the  effect  of  making  the  stock  move- 
able in  a  question  as  to  jus  relidce.  Stewart's 
Trs.  V.  Battcock,  1914,  S.  C.  179 ;  51  S.  L.  E. 
183;  1914,  1  S.  L.  T.  2. 

10.  Goodwill—  Public-house  — Heritable 
and  Moveable. — It  is  a  question  of  circum- 
stances whether  the  goodwill  of  a  public- 
house  is  heritable  or  moveable.  Muirhead's 
Trs.  V.  Muirhead,  1905,  7  F.  496 ;  42  S.  L.  R. 
367;  12  S.  L.  T.  749. 

11.  Heritable  Security— Heritable  Bond 
— Titles  to  Land  Consolidation  (Scotland) 
Act,  1868,  sec.  117— Bond  Granted  before 
1868— Death  of  Intestate  before  1868— 
Intestacy  Ascertained  after  1868. — The 
creditor  in  a  heritable  bond  died  in  1842, 
leaving  a  disposition,  assignation,  and 
settlement  conveying  the  bond  to  certain 
parties  in  liferent  and  to  the  heir  of  entail, 
who  might  be  in  possession  of  certain 
entailed  estates  on  the  expiry  of  the  life- 
rent in  fee.  In  1881  decree  of  declarator 
of  invalidity  of  the  entail  was  obtained. 
The  last  liferenter  died  in  1905.  Held  that 
the  destination  having  failed  the  bond  was 
intestate  heritable  succession  of  the  creditor 
in  it,  and  did  not  become  moveable  in 
virtue  of  the  Titles  to  Land  Consolidation 
(Scotland)  Act,  1868,  sec.  117.  Colvile's  Trs. 
V.  Marindin,  1908,  S.  G.  911 ;  45  S.  L.  R. 
746;  16S.  L.  T.  197. 

12.  Loan  —  Acknowledgment  —  Jus  re- 
lictse—Act  1661,  c.  32.— An  acknowledg- 
ment granted  for  a  sum  of  money  and 
containing  an  obligation  to  pay  interest 
half-yearly,  and  upon  which  interest  was 
in  fact  regularly  paid,  held  after  the  death 
of  the  lender  to  be  heritable  as  regarded 
the  widow's  jus  relictce.  Bermefs  Exrx.  v. 
Bennetfs  Exrs.,  1907,  S.  C.  598  ;  44  S.  L.  R. 
486  ;  14  S.  L.  T.  803. 

13.  Loan  —  Acknowledgment  —  Jus  re- 
lictse—Act  1661,  c.  32.— Held  that  a  debt 
of  £600,  contained  in  an  acknowledgment 
dated  14th  November  1905,  by  which 
certain  persons  acknowledged  to  have  re- 
ceived from  S.  the  sum  of  £600  "as  a 
temporary  loan,  repayable  with  interest  at 
the  rate  of  3|  per  cent,  per  annum,"  and 
forming  part  of  the  executry  estate  of  S., 
was  moveable  and  subject  to  the  jus  relictce 
of  S.'s  widow.  Stark  v.  Stark,  1910,  S.  C. 
397  ;  47  S.  L.  E.  398 ;  1910, 1  S.  L.  T.  161. 
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14.  Loan— Promissory  Note— Jus  relictse 
— Act  1661,  0.  32. — Under  a  promissory 
note,  dated  3rd  January  1907,  M'C. 
promised  one  year  after  date  to  pay  S. 
£100,  "with  interest  at  5  per  cent,  per 
annum."  The  promissory  note  was  granted 
in  consideration  of  a  loan  by  S.  to  M'C. 
It  was  not  paid  when  it  fell  due,  nor  was 
any  interest  paid  thereunder  prior  to  the 
lender's  death.  Held  that  the  debt  of  £100, 
which  formed  part  of  the  executry  estate 
of  S.,  was  moveable  and  subject  to  the  jus 
relidce  of  S.'s  widow.  Stark  v.  Stark,  1910, 
S.  C.  397;  47  S.  L.  E.  398;  1910, 
1  S.  L.  T.  161. 


HERITORS 

See  Church. 

HIGHWAY 

See  Road. 
See  also  Burgh,  voce  Police  Commis- 

SIONBRS. 


HIRE-PURCHASE 

See  Contract,  voce   (1)  Construction  : 
(2)  Formation. 


HOTEL 

See  Licensing  Laws. 

Acts  of  Servants,  Responsibility  for, 
see  Master  and  Servant,  voce 
Servant. 

Bequest  of,  see  Succession,  voce  Ademp- 
tion. 

Innkeepers'  Liability  Act,  1863  (26  & 
27  Vict.  c.  41),  Liability  under, 
see  Negligence,  voce  Innkeeper. 

Lease  of,  see  Landlord  and  Tenant. 

Lift,  Dangerous  Condition  of,  in,  see 
Negligence,  voce  Property. 

Luggage,  Arrestment  of,  in,  see  Juris- 
diction, voce  Arrestment  to  Found. 

Removal  of  Person  from,  see  Assault. 

Right  of  Tenant  to  Exclude  his  Wife 
from,  see  Husband  and  Wife,  voce 
Husband's  Right  to  Exclude  Wife. 

Valuation  of,  see  Valuation  Acts,  voce 
(1)  Subjects;  (2)  Value. 

Valuation  of  Furnishings  in,  see  Part- 
nership, voce  Partner. 


HOUSE  LETTING  AND  RATING  (SCOT- 
LAND) ACT,  1911  (1  &  2  GEO.  V.  c.  53) 

Sec.  7.  Owners'  Liability  for  Assess- 
ments, see  Assessments,  voce  Lu- 
bility. 


HOUSING,  TOWN  PLANNING,  &c.,  ACT, 
1909  (9  EDW.  VII.  c.  44). 

Sec.  43.   "Back  to  Back"  Houses,  see 

Dean     of    Guild,    voce    Building 

Regulations. 
Sees.     15    and    17.      Closing    Order, 

' '  Dwelling  -  house,"    ' '  Dangerous 

OR    Injurious    to    Health,"    see 

Public  Health. 
Sees.   17   (3)   and    39    (1).    Review  of 

Sheriff  under,  by  Stated  Case, 

see  Review,  voce  Appeal. 
Sec.  39  (1).  Appeal  to  Sheriff  against 

Closing  Order,  see   Sheriff,  voce 

Procedure. 


HUSBAND  AND  WIFE 

Adherence,  14,  16,  21,  24,  26 ;  and  see 

Desertion,  infra. 
Adultery,  1-12,  56. 
Aliment,  see  Separation,  infra;  see  also 

voce  Aliment. 
Alimentary    Fund,    37 :    see    also   voce 

Alimentary  Provision. 
Claim  for  Mournings,  55. 
Co-Defender,  7,  11. 
"  Cohabit,"  26. 
Collusion,  2,  9. 

Concealment  of  Pregnancy,  48. 
Condonation,  9,  56. 
Cruelty,  57-60. 
Declaration  de  pr^esenti,   41,   44-46 ; 

and  see  Marriage,  infra. 
Desertion,  14-26. 
Divorce,  1-26. 

Adultery,  1-11. 

Co-Defender,  7,  U. 

Cross  Actions,  12. 

Desertion,  14-26. 

Finality  of  Decree,  13. 

/Jurisdiction  to  Grant,"!   q       ,,^ 

\Matrimonial  Domicile,/     ®®    '-  ' 
International  Law,  voce  Domi- 
cile ;  (2)  Jurisdiction,  voce 
Husband  and  Wife. 

Procedure  in  Actions  of,  see  Pro- 
cess, voce  (1)  Citation  ;  (2)  Hus- 
band AND  Wife. 

Reduction  of  Decree,  9,  10. 
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Donation,  27-35. 

Subject    to    Claim   for    Legitim, 
see   Parent   and    Child,    voce 
Lhgitim. 
Unrevoked,  Estate  Duty  Payable 
ON,   see  Eevenub,  voce  Estate 
Duty. 
Expenses  in  Actions  Relating  to  Hus- 
band AND  Wife,  see  Expenses,  voce 
(1)  Caution  ;  (2)  Divorce;  (3)  Hus- 
band AND  Wife  ;  (4)  Taxation. 
Finality  of  Decree,  see  Divorce,  supra. 
Habit    and     Repute,    see    Marriage, 

mfra. 
Habitual  Drunkenness,  58-60. 
Impotency,  49,  50. 
Insanity,  15,  51,  52. 
Joint  Estate,  37. 
Jus  administrationis,  64-66. 
Jus  MARITI,  68,  69. 

Jus  relicts,  38,  39  ;  see  also  voce  (1)  ELEC- 
TION ;  (2)  Heritable  or  Move- 
able. 
Claims  against  Fund,    see  Heirs 
and  Executors,  voce  Debt. 
Lenocinium,  5,  6. 
Marriage,  40-54. 

Constitution,  40-47. 
Contract,  see  voce  Marriage-Con- 
tract. 
Nullity,  32,  33,  46,  48-54. 
Married  Woman,  Bankruptcy  of,  see 
Bankruptcy,  voce  Notour  Bank- 
ruptcy. 
Mournings,  Claim  for,  55. 
Obligations  by,  71,  72. 
Policies  of  Assurance  Act,  1880, 
see  Insurance,  voce  Life. 
Mutual  Will,  see  voce  Succession. 
Nullity  of  Marriage,  32,  33,  46,  48-54. 
Obligations  by  Married   Woman,   see 

Married  Woman,  supra. 
Paramour,  11. 

Post-nuptial  Provision,  28,  30,  34. 
"Privy  Remonstrance,"  19,  25. 
Property,  36 ;  and  see  voce  Wife,  infra. 
Provisions  to  Wife,  55,  65. 

Legal  and  Conventional,  Choice 
between,  see  voce  Election. 
"Reasonable  Cause,"  20,  21. 
Reduction  of  Decree  of  Divorce,  see 

Divorce,  supra. 
Eights  of  Husband,  36. 
Separate  Estate,  64-72. 
Separation,  1,  17,  18,  24,  56-60. 
Terce  61-63. 
Trust'  Deeds  by  Spouses,  Revocability 

OF,  see  Trust,  voce  Revocability. 
Wife,  64-72;  see  also  Married  Woman, 
supra. 


Wife,  Deserted,  Liability  of  Parish  to 
Maintain,  see  Poor,  voce  Settle- 
ment. 

Obligations  by,  71,  72. 

Power  of,  to  Arrest  Husband's 
Alimentary  Income,  see  Juris- 
diction, voce  Arrestment  to 
Found. 

Savings  of,  whether  Recoverable 
BY  Husband  Living  Apart,  see 
voce  Aliment. 

Separate  Estate  of,  64-72  ;  and  see 
Bankruptcy,  voce  Ranking. 

Title  to  Sue  of,  see  Title  to  Sue, 
voce  (1)  Executrix  ;  (2)  Married 
Woman. 
Will,  Mutual,  see  voce  Succession. 

1.  Divorce — Adultery — Acts  Founded  on 
Same  as  in  Previous  Action  of  Separation. 
— In  an  action  of  divorce  on  the  ground  of 
adultery  at  the  instance  of  a  wife,  pursuer 
founded  on  the  same  acts  of  adultery  as 
those  in  respect  of  which  she  had  obtained 
decree  in  an  action  of  separation  five  years 
previously.  The  Lord  Ordinary  (Guthrie) 
held  the  libel  relevant.  Macpherson  v.  Mac- 
pherson,  1911  (0.  H.),  2  S.  L.  T.  99. 

2.  Divorce  —  Adultery  —  Collusion.  — 
Observed  (by  the  Lord  President)  with  refer- 
ence to  the  difference  between  the  law  of 
England  and  the  law  of  Scotland  with 
regard  to  collusion,  that  in  Scotland  there 
never  can  be  collusion  unless  facts  are 
proved  which  show  that  the  oath  of 
calumny  has  been  falsely  sworn ;  and 
the  mere  fact  that  a  woman  who  may 
have  repented  of  misconduct  gives  informa- 
tion to  her  husband  afterwards,  will  never 
be  collusion.  Fair  grieve  v.  Chalmers,  1912, 
S.  C.  745;  49  S.  L.  R.  560;  1912,  1 
S.  L.  T.  353. 

3.  Divorce— Adultery— Evidence.— S^eM 

that  the  relationship  of  a  husband  (living 
apart  from  his  wife)  and  a  spinster  was  one 
of  platonic  affection,  and  that  the  wife  was 
not  entitled  to  divorce.  Bermet  Clark  v. 
Bennet  Clark,  1909,  S.  C.  591 ;  46  S.  L.  R. 
529;  1909,  1  S.  L.  T.  415. 

4.  Divorce— Adultery— Form  of  Decree. 
— In  an  action  of  divorce,  raised  against  a 
wife  on  the  ground  of  adultery,  the  Lord 
Ordinary  found  suflScient  evidence  against 
the  wife  to  infer  her  guilt  with  the  co- 
defender,  but  found  that  there  was  no 
evidence  sufficient  to  infer  his  guilt  with 
the  defender.     The  First  Division  recalled 
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the  interlocutor  as  self-contradictory  and 
pronounced  an  interlocutor  holding  that 
there  was  sufficient  evidence  against  the 
wife  to  infer  her  guilt  and  found  her  guilty 
of  adultery  accordingly,  but  no  evidence 
being  adduced  sufficient  to  infer  the  guilt 
of  the  co-defender  with  the  defender,  assoil- 
zied the  co-defender  from  the  conclusions 
of  the  summons.  Leitch  v.  Leitch  and 
Amther,  1906,  14  S.  L.  T.  396. 

5.  Divorce  —  Adultery  —  Lenocinium.  — 
A  husband  knew,  or  at  all  events  was  held 
by  the  Court  to  have  known,  that  his  wife 
had  lived  an  immoral  life  before  her  marri- 
age to  him.  The  husband  went  to  America, 
leaving  his  wife  with  his  mother.  He  sent 
her  no  remittances  and  she  returned  to  her 
old  life.  Held  that  the  conduct  of  the 
husband  did  not  amount  to  lenocinium. 
Ersline  v.  Erskim,  1907  (0.  H.),  15 
S.  L.  T.  144. 

6.  Divorce  —  Adultery  —  Lenocinium.  — 
A  husband  had  a  notion  that  his  wife  was 
going  to  X.  to  meet  a  man  who,  it  had 
been  suggested  to  him,  was  on  too  familiar 
terms  with  her.  She  asked  him  for  money 
to  pay  her  expenses  to  Y.  He  gave  her  £2. 
She  asked  him  should  she  go.  He  said, 
"Yes,  certainly."  Then  he  put  detectives 
on  her  trail,  caught  her  in  adultery  at  X., 
and  sued  for  divorce.  Plea  of  lenocinium 
repelled.  Thomson  v.  Thomson,  1908,  S.  C. 
179  ;  45  S.  L.  E.  95  ;  15  S.  L.  T.  503. 

7.  Divorce  —  Adultery  —  Proof — Decree 
against  Defender  of  Filiation  and  Aliment 
of  Co-Defender's  Illegitimate  Child  — 
Personal  Service.— In  an  undefended  ac- 
tion of  divorce  for  adultery  at  the  instance 
of  a  wife  against  her  husband  decree  was 
granted  where  there  had  been  personal 
service  and  the  only  evidence  was  an 
extract  of  the  birth  certificate  of  an  illegiti- 
mate child  of  the  co-defender,  an  extract 
of  a  decree  against  the  defender  in  an  action 
of  filiation  and  aliment  at  the  instance  of 
the  co-defender,  and  the  docquet  in  the 
register  of  births  made  after  intimation 
of  said  decree.  Mathieson  v.  Mathieson, 
1914  (0.  H.),  1  S.  L.  T.  511. 

8.  Divorce— Adultery— Proof— Evidence 
Taken  on  Commission. — The  Lord  Ordinary 
(Guthrie)  granted  decree  of  divorce  on  the 
ground  of  adultery  in  an  action  at  the 
instance  of  the  husband  where  the  whole 
evidence  in  the  cause  had  been  taken  on 
commission.  A.  B.  v.  C.  B.,  1911  (0.  H.), 
1  S.  L.  T.  264. 


9.    Divorce— Adultery  —  Reduction     of 
Decree — Condonation— Collusion — Fraud, 

— A  husband  had  obtained  a  decree  of 
divorce  against  his  wife  on  the  ground  of 
adultery.  After  his  death  she  brought 
a  reduction  of  the  decree  against  his 
representatives  in  which  she  admitted  the 
adultery,  but  pleaded  (1)  that  it  had  been 
condoned,  and  (2)  that  the  decree  had  been 
obtained  by  collusion  and  fraud.  In  support 
of  the  second  plea  she  contended  that 
prior  to  the  divorce  proceedings  she  had, 
at  her  husband's  request,  given  him  the 
particulars  which  enabled  him  to  prove  his 
case ;  that  she  was  induced  by  him  not  to 
defend  the  action  in  consideration  of  the 
co-defender's  name  not  being  made  public ; 
that  she  had  no  legal  adviser,  and  that  her 
husband  had  dissuaded  her  from  consulting 
an  independent  agent,  which  she  wished 
to  do ;  that  she  was  ignorant  that  she  had 
a  good  defence  on  the  ground  of  condona- 
tion; and  that  consequently  the  fact  of 
condonation  had  been  concealed  from  the 
Court.  The  Court  assoilzied  the  defender, 
holding  (1)  that  as  the  wife  was  ignorant 
of  the  defence  of  condonation  there  had 
been  no  collusion  as  regards  that  defence, 
and  that  the  other  facts  alleged  did  not 
amount  to  collusion ;  and  (2)  that  condona- 
tion had  not  been  proved,  and  consequently 
it  could  not  be  held  that  the  husband  had 
obtained  his  decree  by  fraudulently  with- 
holding that  defence  from  the  Court. 
Opinion  (per  the  Lord  President)  that  "  col- 
lusion "  is  the  "  permitting  a  false  ease  to  be 
substantiated  or  keeping  back  a  just 
defence."  Observed  (by  Ld.  Kinnear)  that 
it  would  have  been  a  good  ground  for 
setting  aside  the  decree  of  divorce  if  it  had 
been  proved  that  in  order  to  obtain  it  the 
husband  had  committed  a  fraud  on  the 
Court  by  deliberately  withholding  facts 
that  would  have  proved  condonation,  and 
by  keeping  his  wife  out  of  the  witness-box 
in  order  that  these  facts  might  not  be  dis- 
closed. TFalker  v.  Walker,  1911,  S.  C.  163 ; 
48  S.  L.  R  70;  1910,  2  S.  L.  T.  306. 


10.  Divorce  —  Adultery  —  Reduction  of 
Decree  —  Title  to  Sue  —  Reduction  by 
Trustee  in  Bankruptcy  of  Husband.— ffeW 
by  Lord  CuUen  (Ordinary)  that  the  trustee 
in  bankruptcy  of  a  husband  against  whom 
a  decree  of  divorce  on  the  ground  of 
adultery  had  been  pronounced  in  absence, 
there  having  been  no  intimation  to  the 
trustee  of  the  dependence  of  the  action, 
had  a  title  to  bring  a  reduction  of  the 
decree  and  to  insist  in  any  plea  competent 
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to  the  husband  in  the  divorce  proceedings. 
Corbidge  v.  Somerville,  1912  (0.  H.),  2  S.  L.  T. 
19.  On  a  reclaiming  note  the  Court  {dub. 
Ld.  Johnston),  adhered,  holding  that  the 
reduction  was  competent,  in  respect  that 
the  pursuer  was  not  attacking  the  decree 
on  its  merits,  but  on  the  ground  that  the 
Court  had  no  jurisdiction  to  pronounce  it. 

1913,  S.  C.  858;  50  S.  L.  E.  591 ;  1913, 

1  S.  L.  T.  389. 

11.  Divorce  —  Adultery  —  Sisting  of 
Alleged  Paramour— Eight  of  Party  Sisted 
to  Judgment  as  to  his  Guilt  or  Innocence— 
A.  S.,  17th  July  1908.— In  an  action  of 
divorce  for  adultery,  an  alleged  paramour, 
who  has  not  been  cited  as  a  co-defender 
and  against  whom  there  are  no  operative 
conclusions,  but  to  whom  the  action  has 
been  intimated  in  terms  of  the  Act  of 
Sederunt,  17th  July  1908,  and  who  has 
been  sisted  as  a  party,  is  entitled  to  a 
judgment  upon  the  question  of  his  guilt 
or  innocence.  Circumstances  in  which  the 
Lord  Ordinary  (Dewar)  assoilzied  an  alleged 
paramour,  thus  appearing,  from  the  con- 
clusions of  the  summons  so  far  as  directed 
against  him.  Baeside  v.  Eaeside,  1913, 
S.  C.  60;  50  S.  L.  E.  68;  1912,  2  S.  L.  T. 
338. 

12.  Divorce  —  Cross  Actions  —  Effect  of 
Final  Decree  Dissolving  Marriage  in  One 
Action  upon  Reclaiming  Note  in  Other 
Action. — In  cross  actions  of  divorce  judg- 
ment was  pronounced  in  both  actions  upon 
the  same  day.  In  the  action  at  the  husband's 
instance  the  Lord  Ordinary  granted  decree 
of  divorce,  and  in  the  wife's  action  granted 
decree  of  absolvitor.  The  wife  reclaimed 
against  the  decree  of  absolvitor  pronounced 
in  her  action,  but  allowed  the  decree  of 
divorce  in  the  husband's  action  to  become 
final.  Held  (after  consultation  with  the 
other  Division)  that  the  marriage  having 
been  dissolved  by  final  decree  the  wife 
could  not  insist  further  in  her  action,  and 
reclaiming  note  refused.  Bridges  v.  Bridges, 
1911,  S.  C.  250;  48  S.  L.  E.  203;  1911, 
1  S.  L.  T.  12. 

13.  Divorce— Decree— Finality— Lapse  of 
Year  and  Day— Rules  of  Commissary  Court. 
— Opinion  per  Lord  CuUen  (Ordinary)  that 
-a  decree  of  divorce  did  not  become  final 
and  irreducible  after  lapse  of  year  and  day. 
Corbidge  v.  Somermlle,  1912  (0.  H.),  2  S.  L.  T. 
19.  The  Court  adhered,  and  observed  that 
the  rules  laid  down  by  the  Commissary 
Court  are  not  binding  in  the  Court  of 
Session.  1913,  S.  C.  858 ;  50  S.  L.  E.  591 ; 
1913,  1  S.  L.  T.  389. 


14.  Divorce  —  Desertion.— A  wife  sued 
for  divorce  on  the  ground  of  desertion. 
There  was  evidence  that  she  was  anxious 
to  have  her  husband  back,  but  that  she 
never  directly  wrote  asking  him,  which  she 
might  have  done.  The  Lord  Ordinary 
assoilzied  the  defender.  Robertson  v.  Robert- 
son, 1908  (0.  H.),  16  S.  L.  T.  641. 

15.  Divorce — Desertion. — Held  that  the 
fact  of  the  defender  to  an  action  of  divorce 
for  desertion  having  become  insane  at  a 
period  subsequent  to  the  four  years,  and 
being  insane  at  the  date  of  the  action,  did 
not  affect  the  pursuer's  right  to  obtain 
divorce.  Scott  y.  Scott,  1908,  S.  C,  1124; 
45  S.  L.  E.  839;  16  S.  L.  T.  272. 

16.  Divorce— Desertion— HusbandLiving 
in  Same  House  but  Refusing  Marital  Inter- 
course.—-His^ci  that  a  husband's  refusal  to 
have  marital  relations  with  his  wife 
amounted  to  desertion,  although  the  parties 
were  living  in  the  same  house  (Stair  v.  Stair, 
1905  (0.  H.),  12  S.  L.  T.  788,  followed). 
A.  V.  B.,  1905  (0.  H.),  13  S.  L.  T.  532. 
Cf.  No.  26. 

17.  Divorce— Desertion — Prior  Decree  of 
Separation  and  Aliment. — A  woman  ob- 
tained decree  of  divorce  for  desertion,  not- 
withstanding a  prior  decree  of  separation 
and  aliment  in  absence  against  her  husband, 
on  the  ground  (1)  that  the  action  of  separa- 
tion and  aliment  was  brought  primarily  for 
the  purpose  of  forcing  the  husband  to  pay 
aliment,  and  (2)  that  the  pursuer  for  the 
sake  of  her  children  was  willing  to  live 
with  the  husband  again.  Horsley  v.  Horsley, 
1914  (0.  H.),  1  S.  L.  T.  92. 

18.  Divorce— Desertion— Prior  Decree  of 
Separation  and  Aliment.— A  wife  had  ob- 
tained a  decree  of  separation  and  aliment 
against  her  husband  on  the  ground  of 
cruelty,  and  afterwards  brought  an  action 
of  divorce  against  him  for  desertion.  Three 
years  before  raising  the  action  she  made 
unsuccessful  overtures  to  him  to  resume 
cohabitation.  The  Lord  Ordinary  (Ormi- 
dale)  dismissed  the  action,  holding  that, 
assuming  that  desertion  commenced  from 
the  date  of  her  offer  to  hold  the  decree  pro 
non  scripto,  the  statutory  four  years  had  not 
elapsed.  Smellie  v.  Smellie,  1914  (0.  H.), 
2  S.  L.  T.  240. 

19.  Divorce— Desertion— "  Privy  Remon- 
strance."—Decree  of  divorce  for  desertion 
refused  on  the  ground  that  there  had  not 
been  sufficient  "privy  remonstrance."  Shaw 
V.  Shaw,  1908  (0.  H.),  16  S.  L.  T.  371. 
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20.  Divorce  —  Desertion  —  "Reasonable 
Cause  "  —  Act  1573,  c.  55. — Circumstances 
held  not  to  amount  to  "reasonable  cause." 
M'Ewan  v.  M'Ewan,  1908,  S.  0.  1263;  45 
S.  L.  K.  923;  16  S.  L.  T.  342. 

21.  Divorce  —  Desertion  —  "Reasonable 
Cause." — Circumstances  in  which  held  by 
Lord  Dewar  (Ordinary)  in  an  action  of 
divorce  on  the  ground  of  desertion,  (1)  that 
defender  had  not  reasonable  cause  for  her 
non-adherence,  and  (2)  that  pursuer  had 
not  acquiesced  in  her  desertion  ;  and  decree 
granted.  Barkworth  v.  Barhworth,  1912 
(0.  H.),  2  S.  L.  T.  274.  On  a  reclaiming 
note  the  Court  recalled  the  interlocutor 
of  the  Lord  Ordinary  and  dismissed  the 
action  on  the  ground  that  there  was  no 
jurisdiction.  See  Eeport,  1913,  1  S.  L.  T. 
299  {voce  Jurisdiction). 

22.  Divorce  —  Desertion  —  Refusal  of 
Marital  Intercourse  though  Occupying 
same  Bed — Relevancy. — In  an  action  of 
divorce  brought  by  a  husband  'against  his 
wife  for  desertion,  the  pursuer's  averments 
of  desertion  were  to  the  effect  that  since 
the  birth  of  their  child  in  1907  the  defender 
had  wilfully  and  without  reasonable  cause 
refused  to  allow  the  pursuer  to  have  marital 
intercourse  with  her ;  and  that  she  persisted 
in  her  refusal  until  she  left  the  pursuer's 
house  on  22nd  September  1913,  although 
the  pursuer  throughout  that  period  con- 
stantly endeavoured  to  overcome  her 
objections.  The  Lord  Ordinary  (Hunter) 
dismissed  the  action  as  irrelevant.  X.  v.  Y., 
1914  (0.  H),  1  S.  L.  T.  366. 

23.  Divorce  —  Desertion  —  Statutory 
Period  —  Interruption. — In  an  action  of 
divorce  for  desertion  at  the  instance  of  the 
husband,  held  that  the  running  of  the 
statutory  period  of  desertion  had  not  been 
interrupted  in  the  circumstances  of  the  case 
by  the  defender's  raising  and  carrying  on, 
but  unsuccessfully,  an  action  of  separation 
and  aliment.  Circumstances  in  which  held 
that  the  statutory  period  was  not  prevented 
from  running  either  by  the  subsistence  of 
friendly  relations  between  the  parties  or 
by  temporary  arrangements  being  made  as 
to  the  custody  of  the  child  of  the  marriage. 
M'Ewan  v.  M'Ewan,  1908,  S.  C.  1263; 
45  S.  L.  E.  923 ;  16  S.  L.  T.  342. 

24.  Divorce— Desertion— Wife  Holding 
Decree  of  Separation  and  Aliment  against 
Husband— Subsequent  Request  by  Wife  to 
Adhere— Failure  to  Pay  Aliment.— A  wife 


who  had  obtained  a  decree  of  separation 
and  aliment  against  her  husband  in  1907 
raised  an  action  of  divorce  on  the  ground 
of  desertion  against  him  in  1912.  Immedi- 
ately after  decree  in  the  separation  action 
was  pronounced  the  wife  offered  to  adhere 
but  the  husband  refused.  He  had  never 
been  heard  of  since  that  time  and  had  paid 
no  aliment.  The  Lord  Ordinary  (Dewar) 
granted  decree.  Macdonald  v.  Macdonald, 
1912  (0.  H),  2  S.  L.  T.  14. 

25.  Divorce  —  Desertion  —  Wilful  and 
Malicious— Privy  Remonstrance. — In  order 
to  entitle  a  spouse  to  divorce  for  desertion 
the  pursuer  must  satisfy  the  Court  that 
genuine  efforts  were  made  for  the  resump- 
tion of  cohabitation.  Hutchison  v.  Hutchison, 
1 909,  S.  C.  148 ;  46  S.  L.  E.  122 ;  16  S.  L.  T. 
522. 

26.  Divorce— Desertion— Willingness  to 
Adhere— Offer  to  Cohabit— Act  1573,  c.  55. 
— An  offer  of  cohabitation  at  board  but  not 
at  bed  is  not  sufficient  to  entitle  a  pursuer  to 
succeed  in  an  action  of  divorce  for  desertion. 
Stair  V.  Stair,  1905  (0.  H.),  12  S.  L.  T.  788. 

27.  Donation  between  Spouses— Implied 
Revocation. — A  husband  in  1878  assigned 
a  bond  and  disposition  in  security  to 
trustees  for  behoof  of  his  wife  for  her 
liferent  use  allenarly,  and  directed  them 
to  pay  her  the  annual  proceeds  on  her  own 
receipt.  In  1885,  when  the  bond  was 
repaid,  the  money  was  invested  upon  the 
security  of  an  estate  belonging  to  the 
truster.  The  trustees  never  uplifted  the 
interest  during  the  truster's  life,  having  by 
minute  authorised  the  truster's  wife  to 
receive  and  discharge  the  interest.  On 
25th  May  1889  the  truster's  wife  signed 
a  letter  written  by  her  husband's  clerk  and 
addressed  to  the  trustees,  in  which  she 
stated  that  she  had  received  payment  of 
the  interest  up  to  Whitsunday  1889.  She 
never  had  in  fact  received  any  interest 
down  to  her  husband's  death  in  March 
1907,  but  never  waived  her  claim  thereto 
except  in  so  far  as  her  letter  of  25th  May 
1889  might  be  held  to  be  a  waiver.  Held, 
in  a  special  case  brought  after  the  truster's 
death,  that  there  was  no  sufficient  evidence 
to  show  that  he  had  revoked  the  donation, 
and  that  accordingly  the  widow  was  en- 
titled to  the  arrears  of  income  from  and 
after  Whitsunday  1889  until  the  date  of 
his  death.  Boyd's  Trs.  v.  B(yyd,  1908,  S.  C. 
1147  ;  45  S.  L.  E.  835 ;  16  S.  L.  T.  264. 
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28.  Donation  between  Spouses  —  Post- 
nuptial Settlement— Revocation— Divorce. 
— A  husband  executed  a  postnuptial  trust 
settlement  providing,  inter  alia,  a  liferent  of 
the  trust  funds  for  behoof  of  his  wife.  In 
February  his  wife  had  served  upon  him  a 
summons  of  divorce.  In  May  he  executed 
a  revocation  of  the  post-nuptial  settlement, 
and  in  July,  all  of  the  same  year,  decree  of 
divorce  was  pronounced.  In  an  action  by 
him  to  have  it  declared  that  the  liferent 
was  a  donation  and  revocable  and  revoked, 
held  that  the  revocation  was  ineffective  to 
destroy  the  liferent  of  his  wife  subsequent 
to  decree  of  divorce.  Spencer  v,  Spencer 
and  Others,  1909  (0.  H.),  1  S.  L.  T.  49. 


29.  Donation  between  Spouses— Proof  of 
Intention— Onus  of  Proof.— When  one  in 
possession  of  land,  corporeal  moveables,  or 
money,  alleges  donation  as  a  title,  on 
challenge  by  another,  representing  the 
alleged  donor,  either  by  special  or  universal 
title,  the  onus  is  upon  the  donee  to  prove 
not  only  delivery,  but  also  animus  donandi 
on  the  part  of  the  donor,  and  in  this  respect 
there  is  no  difference  iDetween  a  donation 
effected  by  means  of  deposit-receipt  and 
other  donations.  Brownlee's  Exrx.  v. 
Brownlee,  1908,  S.  C.  232;  45  S.  L.  E.  184j 
15  S.  L.  T.  635. 


30.  Donation  between  Spouses — Eevoca- 
tion — Assignation  by  Husband  of  Endow- 
ment of  Assurance  Policy  as  Postnuptial 
Provision — Bankruptcy  of  Husband.— £feZ(^ 
by  Lord  Skerrington  (Ordinary)  that  an 
assignation  by  a  husband  in  favour  of  his 
wife  of  an  endowment  assurance  policy  as 
a  postnuptial  provision  was  not  revoked  by 
the  husband's  bankruptcy,  provided  that 
at  the  date  of  the  assignation  the  husband 
was  solvent,  and  proof  as  to  solvency 
allowed  {Stewart  v.  Stewart,  1904  (0.  H.), 
11  S.  L.  T.  721,  distinguished).  Scottish 
Equitable  Life  Asswrance  Society  v.  Hwnter, 
1910  (0.  H.),  2  S.  L.  T.  296. 


31.  Donation  between  Spouses— Eevoca- 
tion  — Implied  —  Annuities  Purchased  by 
Husband  for  Wife  and  taking  Effect  Stante 
matrimonio. — Held  that  an  annuity  could 
not  be  regarded  as  a  proper  provision  for  a 
wife,  but  was  a  gift  inter  virum  et  uxorem, 
and  as  such  revocable  by  the  husband ;  and 
in  virtue  of  certain  clauses  in  the  husband's 
will  it  was  revoked  by  the  wife  claiming 
her  legal  rights.  M'Farlane  v.  M'Farlane's 
Trs.,  1906  (0.  H.),  13  S.  L.  T.  751. 


32.  Donation  between  Spouses — Eevoca- 
tion — Nullity  of  Marriage— Sums  belong- 
ing to  Wife  Applied  for  Common  Pur- 
poses.— A  marriage  was  declared  null  at 
the  instance  of  the  husband.  Held  {rev. 
Ld.  Mackenzie)  that  the  wife  was  entitled 
to  claim  repayment  of  sums  which  had 
orginally  belonged  to  her,  but  which  had 
been  expended  for  common  purposes. 
Wilkie  v.  Wilkie,  1908,  45  S.  L.  E.  451 ; 
15  S.  L.  T.  895. 

33.  Donation  between  Spouses— Kevoca- 
tion— NulUty  of  Marriage. — Opinions  {obiter) 
by  Lords  Stormonth-Darling  and  Ardwall 
{contra  Ld.  Mackenzie,  Ordinary)  that  as 
bearing  on  the  question  whether  after 
degree  of  nullity  of  marriage  one  of  the 
supposed  spouses  can  recover  from  the 
other  the  amount  of  a  donation  made 
during  the  subsistence  of  the  supposed 
marriage  and  spent  on  mutual  purposes, 
no  analogy  can  be  drawn  from  the  law 
applicable  in  similar  circumstances  to  the 
case  of  a  real  marriage  dissolved  by  decree 
of  -divorce.  Wilkie  v.  Wilkie,  1908,  45 
S.  L.  E.  451 ;  15  S.  L.  T.  895. 

34.  Donation  between  Spouses — Revoca- 
tion-Postnuptial Provisions  for  Wife  and 
Children  —  Contractual  or  Gratuitous  — 
Reasonable  Provision  —  Bankruptcy  of 
Husband. — A  husband  by  a  postnuptial 
settlement  to  which  his  father  was  a  party 
conveyed  to  trustees  his  interest  under  his 
father's  marriage-contract  for  payment  of 
the  income  to  himself  during  his  life,  and 
after  his  death  to  his  wife,  should  she 
survive  him,  during  her  life,  and  for  pay- 
ment of  the  fee  to  his  children,  or  failing 
issue  to  his  heirs.  The  father  on  his  part 
consented  to  payment  of  a  sum  out  of 
the  marriage-contract  funds  to  the  husband 
to  discharge  his  debts,  and  also  undertook 
to  make  an  annual  allowance  to  the  spouses 
for  their  maintenance.  On  the  father's 
death  the  husband's  interest  in  the  marriage- 
contract  funds  was  paid  over  to  the  trustees. 
Ten  years  after  the  making  of  the  settle- 
ment the  husband  became  bankrupt,  and 
shortly  afterwards  was  divorced  by  his 
wife,  who  then  became  entitled  to  the 
income  under  the  settlement  as  if  he  were 
dead.  The  husband's  trustee  in  bank- 
ruptcy thereupon  brought  an  action  of 
declarator  against  the  trustees  under  the 
settlement  that  the  provision  made  for 
the  wife  was  excessive  in  amount,  and 
quoad  excesswm  was  revocable  as  a  dona- 
tion and  available  for  the  husband's 
creditors.     Held  that  the  doctrine  of  dona- 
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tion  inter  virum  et  uxorem  did  not  apply,  in 
respect  that  the  provision  to  the  wife  was 
contractual  between  the  husband  and  his 
father,  and  defenders  assoihied.  Corbidge 
V.  Somerville's  Trs.,  1911,  S.  C.  1326;  48 
S.  L.  E.  1027;  1911,  2  S.  L.  T.  225. 

35.  Donation  between  Spouses— Revoca- 
tion—Sums  of  Money  Consumed.— In  an 
action  by  a  wife  against  her  husband  for 
the  recovery  of  certain  sums  of  money,  she 
alleged  that  these  sums  had  been  lent  or 
paid  to  or  applied  for  behoof  of  her  husband 
by  her  as  donations  inter  virum  et  uxorem, 
and  that  these  donations  had  been  revoked 
by  her.  The  Court  allowed  a  proof  prout 
dejwe  quoad  those  sums  which  ex  facie  did 
not  bear  to  have  been  applied  and  con- 
sumed, but  quoad  those  sums  which  ex  facie 
had  been  applied  and  consumed,  repelled 
the  pursuer's  claim  as  irrelevant.  Fenton 
Livingstone  v.  Fenton  Livingstone,  1908,  S.  C. 
286;  44  S.  L.  E.  503;  14  S.  L.  T.  892. 

36.  Husband's  Right  to  Exclude  Wife 
from  his  House— Hotel— Right  of  Property 
— Curatorial  Bight. — An  hotelkeeper  raised 
an  action  in  the  Sheriff  Court  against  his 
wife  in  which  he  craved  the  Court  to  ordain 
her  to  remove  from  the  hotel  and  to  inter- 
dict her  from  returning  thereto.  He  offered 
to  pay  his  wife  aliment.  Held  (following 
Colquhounv.  Colquhoim,  1804,  M.,  "Husband 
and  Wife,"  App.  No.  5)  that  he  was  en- 
titled to  this  order  and  to  interdict — per 
the  Lord  President  and  Lords  Kinnear  and 
Mackenzie — on  the  ground  that  as  tenant 
of  the  hotel  he  was  entitled  to  exercise  his 
rights  as  tenant  against  his  wife  just  as 
against  third  parties,  and — -per  Lord  John- 
ston— on  the  ground  that  he  was  entitled, 
in  virtue  of  his  curatorial  right  over  her,  to 
regulate  his  wife's  residence.  Observed  that 
the  Court  would  not  have  pronounced  the 
order  if  there  had  not  been  an  undertaking 
by  the  husband  to  pay  aliment.  MacLure 
V.  MacLure,  1911,  S.  C.  200;  48  S.  L.  E. 
247;  1911,  1  S.  L.  T.  6,  84. 

37.  Joint  Estate  —  Alimentary  Fund  — 
Alimentary  Debts. — The  income  of  an  ali- 
mentary fund  constituted  by  a  trust  was 
destined  to  spouses  "during  their  joint 
lives  upon  their  joint  receipt."  Held  that 
there  was  no  division  of  the  fund  between 
the  spouses,  but  that  it  was  a  joint  fund 
which  either  spouse  might  burden  by  means 
of  proper  alimentary  debts.  Buthven  and 
Another  v.  Pulfm-d  &  Sons,  1909,  S.  C.  951 ; 
46  S.  L.  E.  612 ;  1909,  1  S.  L.  T.  405. 


38.  Jus  relicts— Company — Transfer  of 
Shares  to  Widow.— A  husband  having  died 
possessed  of  shares  in  a  company  and  the 
widow  having  rejected  the  provisions  of 
the  will  in  her  favour  and  claimed  jus  relictce, 
circumstances  in  which  it  was  held  that 
though  the  right  was  not  one  of  absolute 
property  giving  rise  necessarily  to  a  claim 
for  a  portion  of  the  actual  corpus  of  the 
estate,  the  widow  was  entitled  to  a  transfer 
of  shares  in  the  company.  Millar  v.  Millar's 
Trs.,  1914  (0.  H.),  1  S.  L.  T.  414. 

39.  Jus  relictae  —  Legitim  —  Conveyance 
by  Husband  of  his  Whole  Estate  to 
Marriage-Contract  Trustees  for  Children 
of  Former  Marriage. — A  man  entered  into 
a  marriage-contract  on  a  second  marriage, 
and  conveyed  the  whole  estate  which  might 
belong  to  him  at  the  time  of  his  death  to 
the  trustees  acting  thereunder  for  behoof 
of  the  children  of  the  first  and  second 
marriage.  He  subsequently  married  a  third 
time.  Held  that  his  widow  and  the  children 
of  the  third  marriage  were  entitled  to  jm 
relictce  and  legitim  respectively  before  his 
executors  denuded  in  favour  of  the  marriage- 
contract  trustees.  A  Han's  Trs.,  1 907  (0.  H.), 
15  S.  L.  T.  73. 

40.  Marriage  —  Constitution  —  Cohabita- 
tion —  Habit  and  Repute  —  Proof.— Facts 
upon  which  (the  period  of  cohabitation  was 
only  ten  months)  the  Court  held  it  was  not 
proved  that  the  parties  were  married. 
fFallace  v.  Fife  Coal  Coy.  Ltd.,  1909,  S.  C. 
682  ;  46  S.  L.  E.  727  :  1909,  1  S.  L.  T.  509. 

41.  Marriage — Constitution — Consent  de 
prsesenti  —  Evidence  of  Parties —Alleged 
Competing  Marriages — Sist  of  Competitor. 
— After  a  proof  the  Lord  Ordinary  held 
that  one  of  the  alleged  marriages  had  not 
been  established.  Observations  on  proof  of 
marriage  by  the  evidence  of  parties  alone. 
Elliot  v.  Parkinson ;  Macdonald  v.  Parkinson, 
1905  (0.  H.),  12  S.  L.  T.  367,  710. 

42.  Marriage— Constitution—  Consent  — 
Written  Declaration  —  Mental  Reserva- 
tion.^— The  force  of  a  written  declaration 
of  marriage  will  not  be  taken  off  by  the 
statement,  made  by  a  party  to  it,  that,  in 
signing,  she  made  a  mental  reservation. 
Duran  v.  Duran,  1904,  7  F.  87 ;  42  S.  L.  E. 
69  ;  12  S.  L.  T.  423. 

43.  Marriage— Constitution— Habit  and 
Repute — Bigamous  Marriage— Impediment 
Removed.— A  wife  left  her  husband  and 
married  another.     It  is  uncertain  whether 


421 


HUSBAND   AND   WIFE 


422 


the  second  knew  of  the  first.  The  first 
died,  and  the  two  lived  for  many  years 
thereafter  as  man  and  wife.  Held  that 
continuance  as  man  and  wife  constituted 
marriage.  Wood's  Trs.  v.  Findlay  and 
Others,  1909  (0.  H.),  1  S.  L.  T.  156. 

44.  Marriage— Constitution— Per  verba 
de  prsesenti— Habit  and  Repute— Proof.— 
In  an  action  of  declarator  of  marriage 
brought  by  a  lady  claiming  to  be  the  widow 
of  a  person  deceased,  pursuer  relied  upon 
an  alleged  interchange  of  matrimonial  con- 
sent at  an  interview  between  herself  and 
deceased  which  was  followed  by  cohabita- 
tion for  eight  years  until  deceased's  death. 
Proof  of  interchange  of  consent  rested 
solely  upon  the  pursuer's  own  testimony, 
unsupported  by  any  direct  evidence,  written 
or  oral.  Facts  and  circumstances  which  were 
held  (by  a  Court  of  five  Judges,  diss,  the 
Lord  President  and  Ld.  Dundas)  sufficient 
to  corroborate  the  pursuer's  oath  and  to 
infer  that  a  marriage  per  verba  de  prcesenti 
had  been  established.  Opinion  per  curiam 
that  the  evidence  was  insufficient  to  establish 
a  marriage  by  habit  and  repute.  Petrie  v. 
Petrie,  1911,  S.  C.  360;  48  S.  L.  R.  225; 
1911,  1  S.  L.  T.  43. 

45.  Marriage— Constitution— Per  verba 
de  prsesenti — Proof. — A  woman  went  as 
domestic  servant  to  a  man.  Later  he  asked 
her  to  marry  him,  and  they  each  took  an 
oath  on  a  Bible  that  they  were  respectively 
husband  and  wife.  He  gave  her  a  ring 
and  introduced  her  to  his  friends  as  his 
wife.  They  lived  together  for  a  number 
of  years,  when  they  separated,  she  receiving 
aliment  for  some  years,  when  this  ceased 
and  she  earned  her  own  living  till  after  his 
death.  In  an  action  of  declarator  of 
marriage  against  his  executors,  held  that 
she  was  entitled  to  declarator.  Glass  v. 
Glass'  Trs.  and  Another,  1907  (0.  H.),  15 
S.  L.  T.  716. 

46.  Marriage— Constitution— Per  verba 
de  praesenti  —  Proof  —  Nullity.— A  wife 
brought  an  action  of  declarator  of  nullity 
of  marriage  against  her  husband  on  the 
ground  that  at  the  date  of  the  marriage 
the  defender  was  already  married  to  a 
Miss  A.,  There  was  no  witness  to  the 
previous  marriage  except  Miss  A.  Evidence 
which  the  Lord  Ordinary  (Skerrington) 
held  sufficient  to  establish  that  a  marriage 
by  declaration  de  prcBsenti  had  been  con- 
stituted between  the  defender  and  Miss  A., 
and  decree  of  nullity  of  the  marriage  between 


the  pursuer  and  defender  granted.     Polack 
V.  Shiels,  1912  (0.  H.),  2  S.  L.  T.  329. 

47.  Marriage  —  Constitution  —  Proof.  — 
The  success  of  certain  claimants  in  a 
multiplepoinding  depended  on  their  proving 
that  a  marriage  had  taken  place  in  1819 
between  J.  D.,  an  army  officer,  and  H.  A., 
a  milliner  in  Glasgow,  and  that  their 
father  was  the  legitimate  ofispring  of  that 
marriage.  There  was  no  direct  evidence, 
documentary  or  otherwise,  of  the  marriage, 
and  it  was  not  proved  that  the  parties  bad 
ever  lived  together  or  enjoyed  the  status 
of  married  persons.  The  claimants  relied 
chiefly  on  hearsay  evidence  as  to  statements 
made  by  H.  A.  and  her  .sisters,  and  on  an 
unbroken  tradition  in  H.  A.'s  family  that 
she  and  J.  D.  were  married  persons.  Held 
that  the  marriage  had  not  been  proved. 
Deans'  Judicial  Factor  v.  Deans,  1912,  S.  C. 
441 ;  49  S.  L.  R.  372 ;  1912,  1  S.  L.  T.  197. 

48.  Marriage — Nullity — Error — Fraudu- 
lent Concealment  of  Pregnancy  at  Date  of 
Marriage. — Held  that  concealment  by  a 
woman  from  her  husband  of  the  fact  at 
the  time  of  their  marriage  that  she  was 
pregnant  to  another  man  entitled  the 
husband  to  have  the  marriage  declared  null 
and  void.  Question  whether  this  would  have 
been  so  if  there  had  been  issue  of  the 
marriage.  Stein  v.  Stein,  1914,  S.  C.  903 ; 
51  S.  L.  R.  774 ;  1914,  2  S.  L.  T.  107.  (See 
A.B.v.  C.  B.). 

49.  Marriage — Nullity — Impotency. — On 
inferred  incapacity  of  the  woman  the  Court 
pronounced  decree  of  nullity.  A.  B.  v. 
0.  B.,  1906,  8  F.  603;  43  S.  L.  R.  411; 
13  S.  L.  T.  923. 

50.  Marriage  —  Nullity — Impotency.  — A 
marriage  annulled  on  the  ground  of  impo- 
tency is  held  to  be  null  and  void  ah  initio. 
A.  B.  v.  a  B.'s  Trs.,  1907  (O.  H.),  15 
S.  L.  T.  108. 

51.  Marriage— Nullity — Insanity  at  Date 
thereof.  —  Question  whether  in  order  to 
annul  a  marriage  it  is  sufficient  to  establish 
insanity  of  any  kind  at  the  time  of  the 
ceremony  or  whether  it  is  not  also  necessary 
to  show  absence  of  consent  in  the  sense  of 
incapacity  to  understand  the  nature  and 
effect  of  the  contract  of  marriage.  Graham 
V.  Graham,  1907  (0.  H),  15  S.  L.  T.  33. 

52.  Marriage— Nullity— Insanity — Proof. 
— Evidence  on  which  a  marriage  was  de- 
clared to  be  null  on  the  ground  that  the 
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woman  was  at  the  time  of  such  unsound 
mind  as  to  be  incapable  of  rationally  under- 
standing and  appreciating  the  nature  of  the 
contract  of  marriage.  Park  v.  Park,  1914 
(0.  H.),  1  S.  L.  T.  88. 

53.  Marriage— Nullity  —  No  Consent. — 
The  Lord  Ordinary  held  on  the  evidence 
that  there  had  been  consent  to  the  marriage, 
and  that  the  pursuer  was  not  entitled  to  a 
decree  of  nullity.  Brebner  v.  Bell,  1904 
(0.  H.),  12  S.  L.  T.  2. 

54.  Marriage  —  Nullity  —  Residence  in 
Scotland  for  Twenty-one  Days— Marriage 
Law  (Scotland)  Amending  Act,  1856  (19  & 
20  Vict.  c.  96),  sec.  1.— The  Lord  Ordinary 
(Hunter)  pronounced  decree  of  nullity  of 
a  marriage  contracted  in  Scotland  where 
neither  party  had  his  or  her  usual  place  of 
residence  in  Scotland  at  the  date  of  the 
marriage,  and  neither  party  had  resided 
there  during  the  twenty-one  days  next 
preceding  the  marriage.  Miller  v.  Deakin, 
1912  (O.  H.),  1  S.  L.  T.  253. 

55.  Provisions  to  Wife  —  Acceptance  by 
Widow  of  Testamentary  Provisions  De- 
clared to  be  in  Satisfaction  of  Legal  Bights 
— Claim  for^Mournings — Privileged  Debt. — 
A  widow  accepted  the  provisions  in  her 
favour  under  her  husband's  settlement 
which  were  declared  "to  be  in  full  satis- 
faction of  all  terce  of  lands,  jus  relicice,  or 
legal  share  of  moveables,  and  any  other 
right  or  claim  competent  to  her  through 
my  decease."  Held  that  her  claim  to  an 
allowance  for  mournings,  which  was  a 
privileged  debt  due  by  her  husband's  estate, 
was  not  excluded  by  the  terms  of  the  clause 
quoted.  Griffiths'  Trs.  v.  Griffitlis,  1912, 
S.  C.  626;  49  S.  L.  E.  486;  1912, 
1  S.  L.  T.  247. 

56.  Separation — Adultery— Condonation. 
— A  condoned  act  of  adultery  cannot  be 
founded  on  as  a  substantive  ground  for 
separation.  Smith  v.  Smith,  1904, 12  S.  L.  T. 
560. 

57.  Separation  —  Cruelty  —  Action  Dis- 
missed as  Irrelevant. — The  pursuer  in  an 
action  of  separation  and  aliment  averred 
that  her  husband  (the  defender)  had  struck 
her  on  several  occasions.  These  occasions 
were  all  anterior  to  an  action  of  adherence 
which  she  had  raised  against  him.  She 
also  founded  on  certain  charges  of  im- 
morality which  he  had  made  against  her. 
These  charges  had  been  investigated  in  an 
action  of  divorce  at  his  instance  against  her 


in  which  she  had  been  assoilzied.  She  did 
not  aver  that  he  had  repeated  the  charges 
after  the  action  of  divorce  had  been  disposed 
of.  Held  that  these  averments  were  irrele- 
vant. Jackson  v.  Jackson,  1906  (0.  H.)> 
14  S.  L.  T.  331. 

58.  Separation  —  Cruelty  —  Habitual 
Drunkard— Licensing  Act,  1903,  sec.  73.— 

Circumstances  in  which  held  that  the  defender 
was  an  habitual  drunkard,  and  that  the  pur- 
suer was  accordingly  entitled  to  decree  of 
separation.  Isles  v.  Isles,  1906  (0.  H.), 
14  S.  L.  T.  118. 

59.  Separation  —  Cruelty  —  Habitual 
Drunkenness  —  Habitual  Drunkards  Act, 
1879  (42  &  43  Vict.  c.  19),  sec.  3— Licensing 
(Scotland)  Act,  1903  (3  Edw.  VII.  c.  25),, 
sec.  73. — Circumstances  in  which  held  that 
the  defender  was  an  habitual  drunkard,  as 
defined  by  the  statute,  and  that  pursuer 
was  accordingly  entitled  to  decree  of  separa- 
tion. A.  B.  V.  C.  D.,  1911  (0.  H),  1  S.  L.  T. 
407. 

60.  Separation  —  Cruelty  —  Habitual 
Drunkenness  —  Licensing  (Scotland)  Act, 
1903  (3  Edw.  VII.  c.  25),  sec.  73— Habitual 
Drunkards  Act,  1879  (42  &  43  Vict.  c.  19), 
sec.  3. — Circumstances  in  which  held  that 
defender  was  not  an  habitual  drunkard,  as 
defined  by  the  statute,  and  accordingly 
that  pursuer  was  not  entitled  to  decree  of 
separation.  X.  Y.  v.  Z.  Y.,  1911  (0.  H), 
1  S.  L.  T.  459. 

61.  Terce — Bepudiation  of  Testamentary 
Provisions  —  Marriage-Contract  —  Implied 
Exclusion  of  Legal  Rights— Act  1681,  c.  10. 

— A  marriage-contract  provided  that  the 
provision  for  the  wife  should  not  in  any 
way  be  held  as  in  full  of  terce.  Held  that 
the  provision  did  not  debar  the  wife  from 
claiming  terce.  Douglas  v.  Douglas'  Trs., 
1906  (0.  H.),  13  S.  L.  T.  749. 

62.  Terce— Subjects  Acquired  under  Com- 
pulsory Powers— Tercer's  Interest  in  Com- 
pensation Money.— Held  that  the  tercer  Was 
entitled  to  such  sum  as  would  represent  the 
capitalised  value  at  her  age  of  a  liferent  of 
the  interest  at  3J  per  cent,  on  one-third  of 
the  amount  paid  in  compensation  for  lands 
acquired  under  compulsory  powers.  Burk& 
V.  Burke,  1904  (0.  H.),  12  S.  L.  T.  180. 

63.  Terce— Subjects— Properties  Destined 
to  Wife  under  Special  Destinations — Desti- 
nations Testamentary  and  Revocable.— A 
widow  claimed  terce.  She  claimed  in 
addition  certain  properties  purchased  by 
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her  husband  and  destined  to  her  under 
special  destination.  Held  that  these  destina- 
tions were  testamentary  in  character,  and 
that  the  widow  could  not  claim  these  testa- 
mentary provisions  and  at  the  same  time 
■insist  on  her  legal  rights.  Dallas'  Trs.  v. 
Dallas,  1905  (O.  H.),  i.3  S.  L.  T.  332. 

64.  Wife— Separate  Estate— Administra- 
tion— Husband  in  Lunatic  Asylum— Mar- 
ried Women's  Property  (Scotland)  Act,  1881 
(44  &  45  Vict.  c.  21),  sec.  5.— A  wife  whose 
husband  was  confined  in  a  lunatic  asylum 
presented  a  petition  under  sec.  5  of  the 
Married  Women's  Property  Act,  1881,  for 
authority  to  dispense  with  her  husband's 
•consent  to  any  bond  over  or  sale  of  certain 
heritable  property  belonging  to  her.  The 
Court  granted  the  prayer  of  the  petition. 
Dunnachie,  Petr.,  1910,  S.  C.  115 ;  47  S.  L.  R. 
46;  1909,  2  S.  L.  T.  307. 

65.  Wife  —  Separate  Estate  —  Adminis- 
tration —  Wife  Living  Apart  without 
Husband's  Consent  —  Election  by  Wife 
T)etween  Legal  and  Conventional  Provi- 
sions—Husband'sConsent—Nobile  ofS.cium. 
— A  wife  who  was  living  apart  from  her 
husband  against  his  will  presented  a  petition 
for  authority  to  dispense  with  her  husband's 
consent  to  her  election  between  the  testa- 
mentary provisions  in  her  favour  under  her 
father's  will  and  her  legal  rights.  She 
desired  to  accept  the  testamentary  pro- 
visions, which  were  to  her  pecuniary 
advantage,  but  were  subject  to  a  clause  of 
forfeiture  in  the  event  of  her  returning  to 
her  husband.  The  Court,  holding  that  the 
h  nsband,  in  the  circumstances,  could  not  be 
called  on  to  advise  his  wife,  appointed  a 
■curator  ad  litem  to  the  petitioner  for  the 
purposes  of  her  election,  and  on  his  report 
granted  the  prayer  of  the  petition.  Sillars 
-V.  Sillars,  1911,  S.  C.  1207  ;  48  S.  L.  R.  858 ; 
1911,  2  S.  L.  T.  100. 

66.  Wife— Separate  Estate— Administra- 
tion— Wife  Living  Apart —Spouses  never 
Lived  Together  — Married  Women's  Pro- 
perty (Scotland)  Act,  1881,  sec.  5.— Where 
a  wife  was  de  facto  living  apart  from  her  hus- 
band, and  had  never  lived  with  him  although 
against  his  wish,  the  Court  inferred  that 
the  separation  was  with  his  consent,  and 
granted  the  wife's  petition  to  dispense  with 
the  husband's  consent  to  a  deed  relating 
to  her  separate  estate.  M'Lennan  v. 
31'Lennan,  1908,  S.  C.  164;  45  S.  L.  R. 
167  ;  15  S.  L.  T.  599. 

67.  Wife— Separate  Estate  —  Advances 
-to  Husband— Married  Women's  Property 


(Scotland)  Act,  1881  (44  &  45  Vict.  c.  21), 
sec.  1  {4:).— Held  (1)  that  sec.  1  (4)  of  the 
Married  Women's  Property  (Scotland)  Act, 
1881,  applied  where  the  husband's  estate 
having  been  sequestrated  after  his  wife's 
death,  the  claim  was  made  not  by  the  wife 
personally  but  by  her  representatives ;  (2) 
that  it  applied  even  though  the  wife's 
estate  had  the  husband's  rights  excluded 
by  deed  of  settlement,  and  was  therefore 
not  dependent  on  the  statute  for  such 
exclusion.  Mitchell's  Exr.  v.  Mitchell's  Tr., 
1908,  S.  C.  1046;  45  S.  L.  K.  868;  16 
S.  L.  T.  289. 

68.  Wife  —  Separate  Estate  —  Business 
Carried  on  in  Wife's  Name  —  Marriage 
before  1881  —  Married  Women's  Property 
Act,  1877,  sec.  3. — Circumstances  in  which 
held  that  a  married  woman  had  failed  to 
prove  that  she  had  carried  on  business  in 
her  own  name,  and  that  furniture  which 
she  alleged  she  had  purchased  with  the 
profits  thereof  was  not  her  separate  estate. 
Kerr  v.  Malcolm,  1906  (0.  H.),  14  S.  L.  T. 
191. 

69.  Wife— Separate  Estate— Earnings — 
Wages — Hotel  Business  Managed  by  Wife. 
— Held  in  an  action  by  the  representatives 
of  a  wife  against  the  executors  of  a  husband 
that  the  profits  of  a  business  purchased 
with  the  husband's  savings — the  wife  having 
no  money  of  her  own — but  managed  by 
her,  did  not  fall  within  sec.  3  of  the  Married 
Women's  Property  Act,  1877.  Dry  den  v. 
M'Gibbon,  1907,  S.  C.  1131 ;  44  S.  L.  R.  741 ; 
15  S.  L.  T.  125. 

70.  Wife  —  Separate  Estate  —  Loan  by 
Wife  to  Husband  —  Married  Women's 
Property  Act,  1881,  sec.  1  (4).— A  bond  and 
disposition  in  security  over  heritable  sub- 
jects granted  by  a  husband  to  his  wife  in 
consideration  of  money  paid  by  her  to  him 
out  of  her  own  estate  is  not  cut  down  by 
sec.  1  (4)  of  the  Married  Women's  Property 
Act,  1881.  Commercial  Bank  of  Scotland, 
Ltd.  V.  Wilson  and  Otlurs,  1909  (0.  H.),  1 
S.  L.  T.  273. 

71.  Wife— Separate  Estate  —  Obligation 
of  Married  Woman. — A.  sought  to  reduce 
a  contract  she  had  made  investing  money 
belonging  to  herself,  in  respect  that  she  was 
a  married  woman.  Held  that  the  contract 
was  binding.  Observed  per  Lord  Kinnear, 
"  It  is  settled  law  that  whatever  obligations 
a  married  woman  may  incur  in  the  manage- 
ment and  administration  of  her  separate 
estate  are  binding  upon  her,  just  as  if  she 
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had  been  an  unmarried  woman."  [See 
Biggart  v.  City  of  Glasgow  Bank,  1879,  6  E. 
470.]  Laing  v.  Provmdal  Homes  Investment 
Coy.  Ltd.,  1909,  S.  0.  812;  46  S.  L.  R. 
616;  1909,  1  S.  L.  T.  480. 

72.  Wife— Separate  Estate— Obligation  by 
Married  Woman  —  Mandate— Assignation 
of  Spes  successionis. — A  married  woman 
executed  and  delivered  to  her  father  a 
holograph  writing  whereby  she  undertook 
that  in  the  event  of  her  husband  being 
indebted  to  him  at  the  time  of  his  death, 
the  amount  of  such  indebtedness  "shall 
form  a  debt  due  by  me  and  a  deduction 
from  my  share  of  your  means  and  estate." 
Held  that  the  document  was  a  mandate  by 
the  lady  to  her  father's  trustees  to  retain 
her  share  of  his  estate  in  liquidation  of  her 
husband's  indebtedness,  and  that  she  could 
validly  assign  her  spes  successionis  in  her 
father's  estate.  Coats  v.  Bannochie's  Trs., 
1912,  S.  C.  329;  49  S.  L.  R.  251;  1912, 
1  S.  L.  T.  2. 


HYPOTHEC 

Landlords',  see  Landlord  and  Tenant. 

IMPRISONMENT 

See  Arrest. 

1.  Aliment — Past  Due — "  Sums  Decerned 
for  Aliment"  — Debtors  (Scotland)  Act, 
1880,  sec.  4.— Imprisonment  is  not  com- 
petent on  a  decree  for  sums  already  dis- 
bursed on  aliment.  Glenday  v.  Johnston, 
1905,  8  F.  24 ;  43  S.  L.  R.  38 ;  13  S.  L.  T. 
467. 

2.  Decree  ad  factum  prsestandum— Fur- 
niture Obtained  on  Hire-Purchase  System 
Sequestrated  by  Landlord  for  Bent — War- 
rant to  Imprison  Obtained  upon  Decree 
for  Re-Delivery— Enforcement  thereof  in 
the  Knowledge  of  Sequestration— Debtors 
Act,  1880,  sec.  4. — The  pursuer  obtained 
furniture  from  the  defender  on  the  hire- 
purchase  system.  This  furniture  was 
sequestrated  by  the  pursuer's  landlord  for 
rent.  The  defender  then  obtained  a  decree 
in  absence  against  the  pursuer  for  delivery 
of  the  furniture.  The  pursuer  having  failed 
to  deliver  the  furniture,  the  defender 
obtained  a  warrant  to  imprison  the  pur- 
suer ad  factum  prcBstandum,  and  imprisoned 
him.  At  the  time  the  defender  put  the 
warrant  to  imprison  into  execution  he  was 
aware  that  the  furniture  had  been  seques- 


trated. Held  that  the  defender  was  liable 
in  damages.  Bottger  v.  The  Globe  Furnishing 
Coy.,  1906  (0.  H.),  14  S.  L.  T.  117. 

3.  Meditatione  fugae  Warrant— Alimen- 
tary Debt— Civil  Imprisoment  (Scotland) 
Act,  1882,  sees.  3  and  4— Debtors  (Scotland) 
Act,  1880,  sec.  4.— A  decree  for  an  alimen- 
tary debt  is  not  one  on  which  personal 
diligence  can  directly  proceed,  and  so  a 
meditatione  fugce  warrant  against  the 
defender  in  an  alimentary  action  is  not 
competent.  Glenday  v.  Johnston,  1905, 
8  F.  24 ;  43  S.  L.  E.  38 ;  13  S.  L.  T.  467. 

4.  Meditatione  fugae  Warrant— Discon- 
formity  between  Petition  and  Warrant — 
Locus  of  Prison.— A  prayer  to  imprison  in 
Forfar  may  be  complied  with  by  the  grant 
of  a  warrant  to  imprison  in  Dundee,  the 
latter  being  the  prison  appropriate  to  the 
class  of  prisoner  dealt  with.  Glenday  v. 
Johnston.,  1905,  8  F.  24;  43  S.  L.  R.  38; 
13  S.  L.  T.  467. 

5.  Warrant  —  Breach  of  Interdict  — 
Application  for  Warrant— Quasi-Criminal 
Proceedings. — Applications  to  the  Sheriff 
for  warrant  to  imprison  for  breach  of  inter- 
dict are  jwasi-criminal  in  their  nature,  and 
can  be  appealed  notwithstanding  an  agree- 
ment between  the  parties  to  the  contrary, 
or  a  course  of  dealing  before  the  Sheriff 
which  would  otherwise  have  constituted 
him  an  arbiter.  Stark's  Trs.  v.  Duncan, 
1906,  8  F.  429;  43  S.  L.  R.  288;  13 
S.  L.  T.  737. 


IMPROVEMENT  EXPENDITURE 

See  Entail. 

INCEST 

See  Justiciary,  voce  Crime. 

INCOME  TAX 

See  Revenue. 

Income  Tax — 

Returns,  Diligence  to  Recover,  see 
Evidence,  voce  (1)  Confidenti- 
ality ;  (2)  Diligence. 

INCREMENT  VALUE 

Duty  on,  see  Revenue. 
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INHIBITION 

See  Diligence. 

INNUENDO 

See  Slander. 

INSUEANGE 

Accident,  1-8. 

Claim,  Intimation  of,  1-3,  8. 

Conditions,  1,  3,  8. 

Construction,  3,  6-8;  and  see  Con- 
tract, voce  Construction. 

Employers'  Liability,  7. 

Formation,  1,3-5;  and  see  Contract, 
voce  Formation. 

Misstatements,  1,  4,  5. 

Policy,  1-5. 

"Policy-holder,"  7. 

Reinsurance,  1,  6,  7. 

Restriction  of  Terms  of  Policy,  3. 

Workmen's  Compensation,  8. 
Fire,  9. 

Licence,  Policy  to  Cover  Loss  of,.  10. 
Life,  11-19. 

Assignation  of  Policy,  15-17;  see 
also  voce  Bank. 

Benefit  Society,  11. 

Insurable  Interest,  13. 

Married  Women,  14,  17. 

Transfer  of  Company's  Business, 
18,  19. 

Transfer  of  Policy,  12,  15-17. 

Widow's  Fund,  U. 
Marine,  20-22. 
National  Health  Insurance,  see  voce. 

1.  Accident — Condition — Misrepresenta- 
tion— Concealment  —  Beinsiurance  —  Death 
from  Accident  while  Biding  in  a  Motor 
Car  —  Omission  to  State  that  Insured's 
Occupation  was  "Driving  Motor  Cars" — 
Knowledge  of  Brokers  —  Principal  and 
Agent. — A  person  insured  with  the  pur- 
suers for  £2000,  the  risk  taken  being  his 
death  occurring  in  consequence  of  motor 
car  injuries.  In  the  proposal  the  insured 
described  himself  as  "  driving  motor  cars," 
and  stated  to  the  pursuers'  officials  that  he 
occasionally  engaged  in  motor  car  racing. 
In  the  formal  policy  he  was  described  as 
a  "gentleman."  Thereafter  the  pursuers 
effected  a  reinsurance  of  the  risk  with  the 
defenders.  Before  the  insurance  was 
effected  the  pursuers  sent  the  defenders  the 
policy  but  did  not  inform  them  that  the 
insured  had  described  himself  as  "driving 


motor  ears,"  or  that  he  occasionally  engaged 
in  motor  car  racing.  Held  that  the  reinsur- 
ance was  void.  The  Lord  Ordinary  also 
held  that  the  knowledge  of  the  brokers  who 
had  acted  for  both  parties  in  negotiating 
the  reinsurance  with  respect  to  the  facts 
concealed  could  not  be  imputed  to  the 
defenders.  Equitable  Life  Assv/rance  Society 
V.  General  Accident  Assurance  Corporation, 
Ltd.,  1904  (0.  H.),  12  S.  L.  T.  348. 

2.  Accident— Policy— Conditions  —  Inti- 
mation of  Claim— Time  — Begistration  of 
Policy-holder. — A  contract  of  insurance 
between  an  insurance  company  and  a 
coupon-holder  stipulated  that  notice  of 
claim  must  be  made  within  a  year  of  regis- 
tration of  the  coupon-holder's  name.  The 
coupon-holder  sent  on  his  name  on  the 
25th  December.  On  the  4th  January  he 
received  a  letter,  dated  3rd  January,  giving 
notice  of  his  registration  by  an  official 
acknowledgment  dated  29th  December.  A 
claim  arose  and  was  intimated  on  2nd 
January  of  the  following  year.  The  com- 
pany kept  no  register,  but  stamped  and 
filed  applications  as  received.  There  being 
no  proof  as  to  the  precise  date  when  the 
coupon-holder's  application  was  filed,  the 
Court  held  that  the  3rd  January  must  be 
taken  to  be  the  date  of  registration,  and 
that  accordingly  the  claim  had  been  made 
in  time.  Hunter  v.  General  Accident,  Fire 
and  lAfe  Assurance  Corporation,  Ltd.,  1909, 
S.  C.  344;  46  S.  L.  R.  150;  16  S.  L.  T. 
656.  Affirmed  1909  (H.  L.),  S.  C.  30; 
46  S.  L.  R.  786;  1909,  2  S.  L.  T.  99. 

3.  Accident  —  Policy— Proposal— Agree- 
ment with  Insurance  Company's  Agent — 
Eestriction  of  Indemnity  Added  to  Pro- 
posal by  Company's  Official  without  Notifi- 
cation to  Insured— Bestriction  Inserted  in 
Policy — Action  on  Agreement  as  made  with 
Agent. — The  pursuer  arranged  an  insurance 
through  an  agent  for  the  defenders  against 
claims  by  third  parties  to  the  extent  of 
£100.  He  filled  up  a  proposal  form. 
After  this  was  handed  to  defenders  a  note 
was  added,  bearing,  "Limit  for  any  one 
accident  £25."  A  policy  was  issued  con- 
taining this  condition,  and  was  accepted 
by  the  pursuer  without  examination.  He 
incurred  liability  to  the  extent  of  over 
£100  in  respect  of  an  accident  to  a  third 
party.  He  maintained  that  he  was  entitled 
to  £100  from  the  defenders  in  terms  of  his 
agreement  with  their  agent,  and  that  the 
restriction  must  be  disregarded  as  having 
been  added  without  his  knowledge.  Held 
that  the  terms  of  the  policy  were  binding 
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on  him.  M'Kinlay  v.  Life  and  Health  In- 
surance Association,  Ltd.,  1905  (0.  H.), 
13  S.  L.  T.  102. 


4.  Accident  —  Policy  —  Proposal— Misre- 
presentations—Policy  held  Void— Opinion 
that  Statement  in  Proposal  must  be  True 
at  each  Renewal  of  Policy.  —  Martin  v. 
National  Union  Society,  Ltd.,  1906  (0.  H.), 
13  S.  L.  T.  914. 

5.  Accident  —  Policy  —  Proposal  Form — 
Misstatement— Answers  Signed  by  Insured 
but  Filled  in  by  Agent  of  Insurers  not  in 
Accordance  with  Information  Supplied — 
Liability. — Held  that  a  misstatement  in  a 
proposal  form  for  insurance  absolved  the 
company  from  liability.  M'Millan  v.  I'he 
Accident  Insurance  Coy.  Ltd.,  1907,  S.  C. 
484;  44  S.  L.  E.  334 ;  14  S.  L.  T.  710. 

6.  Accident — Reinsurance — Contract  of 
Reinsurance — Construction — Liability  of 
Reinsuring  Company  for  Policy-holder's 
Expenses. — Opinion,  upon  the  construction 
of  a  contract  of  reinsurance,  that  the  re- 
insuring company  was  bound  to  indemnify 
the  reinsured  company  for  the  legal  and 
medical  expenses  which  the  latter  was 
bound  to  pay  to  its  policy-holders.  Liqui- 
dators of  Glasgoiv  Assurance  Corporation,  Ltd. 
V.  The  Welsh  Insurance  Corporation,  Ltd., 
1914,  S.  C.  320;  51  S.  L.  R.  271;  1914, 
1  S.  L.  T.  139. 

7.  Accident—  Reinsurance  —  Liquidation 
of  Original  Insurance  Company — Ranking 
of  Creditors — Separate  Funds — "Policy- 
holder "—Assurance  Companies  Act,  1909 
(9  Edw.  VII.  c.  49),  sees.  1,  2,  and  3.— An 
insurance  company,  which  carried  on  em- 
ployers' liability  insurance  as  well  as  other 
classes  of  insurance  business,  entered  into 
a  contract  of  reinsurance  with  another 
insurance  company  whereby  it  undertook, 
in  consideration  of  payment  by  the  second 
company  of  a  proportion  of  the  premiums 
received  by  it,  to  relieve  the  second  com- 
pany of  claims  arising  under  its  employers' 
liability  insurance  policies.  The  first  com- 
pany having  gone  into  liquidation,  held  that 
the  second  company,  as  a  creditor  of  the 
first  company  in  its  employers'  liability 
insurance  business,  was  entitled  to  be 
ranked  along  with  the  direct  policy-holders 
on  that  company's  employers'  liability  fund. 
Question  whether  the  second  company  was 
a  "policy-holder"  of  the  first  company 
within  the  meaning  of  the  Assurance 
Companies  Act,  1909.  Liquidators  of  Glas- 
gow Assurance  Corporation,  Ltd.  v.  The  Welsh 


Insurance  Corporation  Ltd.,  1914,  S.  C.  320; 
51  S.  L.  E.  271 ;  1914,  1  S.  L.  T.  139. 

8.  Accident — Workmen's  Compensation 
Policy— Third  Party  Risks— Conditions  of 
Policy— Defect  in  Ways,  Works,  Machinery, 
or  Plant. — A  builder  was  insured  against 
third  party  risks.  A  plumber's  employee 
working  at  a  building  which  the  builder 
had  erected  was  injured  by  the  fall  of  a 
stone,  and  the  builder  was  obliged  to  defend 
himself  against  this  accident.  In  an  action 
for  recovery  against  the  insurance  company 
under  his  policy  by  the  builder,  held  that 
the  building  was  his  "  works, '  and  as  in  the 
circumstances  he  had  not  failed  to  give 
timeous  intimation  he  was  entitled  to 
recover.  Weir  v.  Accident  Insurance  Coy. 
Ltd.,  1908  (0.  H.),  16  S.  L.  T.  141. 

9.  Fire— Obligation  to  Insure— Custodier 
— Customer's    Goods — Jus    quaesitum.- A 

miller  gave  receipts  for  grain  sent  him  to 
grind  which  bore  that  all  goods  deposited 
with  him  were  insured  against  fire.  In 
point  of  fact  he  held  a  policy  covering  such 
deposits.  The  goods  of  a  customer  having 
been  destroyed  by  fire,  the  insurance  com- 
pany recognised  the  claim,  and,  the  miller 
having  been  meanwhile  sequestrated,  paid 
the  value  of  the  goods  to  the  trustee  in 
bankruptcy.  Held  that  the  owner  of  the 
goods  was  entitled  to  the  insurance  money. 
Cochran  &  Son  v.  Leckie's  Tr.,  1906,  8  F. 
975;  43  S.  L.  R.  715;  14  S.  L.  T.  154. 

10.  Licence  —  Insurance  to  Cover  Loss 
Caused  by  Non-Renewal  or  Forfeiture  of 
Licence — Renewal  of  Policy — Construction. 

— Terms  of  policy  and  articles  of  association 
of  a  mutual  insurance  company  from  which 
held  that  insured  had  no  claim  on  termina- 
tion of  tenancy.  Dean  v.  Scottish  Licences 
Mutual  Insurance  Association,  Ltd.,  1906 
(O.  H.),  14  S.  L.  T.  87. 

11.  Life — Benefit  Society — Widows'  Fund 
—Glasgow  Faculty  of  Procurators'  Widow 
Fund  Act,  1833  (3  Will.  IV.  c.  Ixiv. )— Glas- 
gow Faculty  of  Procurators  Act,  1875  (38 
Vict.  c.  vi.). — A  faculty  of  procurators 
instituted  a  widows'  fund  which  granted 
annuities  to  widows  and  children  of  con- 
tributors. It  obtained  an  Act  of  Parlia- 
ment in  1833  for  better  securing  the  fund, 
and  the  society  was  thereby  incorporated. 
A  member  of  the  faculty  who  had  joined 
it,  and  become  a  contributor  to  the  widows' 
fund  in  1870,  was  expelled  from  the  faculty 
in  1900,  having  been  convicted  of  embezzle- 
ment.    Held  that  upon  a  consideration  ol 
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the  whole  provisions  of  the  Act  of  1833  he 
was  entitled  to  remain  a  contributor  to  the 
widows'  fund  and  a  member  of  the  society. 
Colquhoun  v.  Glasgow  Procurators'  Widows' 
Ftmd  Society,  1908  (H.  L.),  S.  C.  10;  45 
S.  L.  E.  454;  15S.  L.  T.  1049. 

12.  Life— Industrial  Assurance— Transfer 
to  Another  Company — Notice  of  Transfer 
— Collecting  Societies  and  Industrial  Assur- 
ance Companies  Act,  1896  (59  &  60  Vict, 
c.  26),  sec.  4,  subsecs.  (1)  and  (2),  sec.  14, 
sub-sec.    (1). — A    person    insured    in    one 
society  was  also  insured  in  another.     He 
resolved  to  stop  his  insurance  in  the  first, 
and  asked  the  collector  of  the  second  to 
arrange  to   have  his  insurance   with  the 
first    taken    over    by  the    second.      The 
collector,  in  consulting  with  his  superiors, 
•did  not  acquaint  them  with  the  fact  that 
the   insured   was    insured   with   the   first 
society.      Policies  were  eventually  issued 
to  the  insured  by  the  second  company,  but 
before  his  policy  with  the  first  had  lapsed. 
No  notice  was  sent  by  the  second  society 
to  the  first.     Held  that  the  transaction  was 
a  transfer  within  the  meaning  of  the  Act 
of  which  notice  should   have  been  given 
under  sec.    4   (2),   and   that    the    second 
company  had,  by  their  failure  to  give  notice, 
committed  an  ofience  under  sec.  14.     Tlie 
Salvation  Army  Assurance  Society,  Ltd.  v. 
The  British  Legal  Life  Assurance  Coy.  Ltd., 
1908,  S.  C.   1138;    45  S.  L.  E.  843;  16 
S.  L.  T.  276. 

13.  Life— Insurable  Interest — Purchase 
of  Policy  for  Nominal  Consideration  by 
Person  with  no  Interest — Repayment  of 
Premiums. — A.  arranged  with  the  defenders 
for  an  assurance  on  his  own  life  for  £500. 
He  was  absolutely  without  funds,  and  was 
unable  to  pay  the  first  premium.  Before 
the  policy  was  issued  he  sold  it  to  the  pur- 
suer for  £5,  and  the  pursuer  paid  the  first 
premium.  Held  that  the  policy  was  void. 
MacDonald  v.  The  National  Mutual  lAfe 
Association  of  Australasia,  Ltd.,  1906  (0.  H.), 
14  S.  L.  T.  173,  249. 

14.  Life  —  Husband  and  Wife  —  Policy 
"for  the  Benefit  of"  the  Wife  —  Married 
Women's  Policies  of  Assurance  (Scotland) 
Act,  1880  (43  &  44  Vict.  c.  26),  sec.  2.— By 
the  terms  of  a  policy  of  assurance  or 
"endowment  bond"  an  assurance  society 
undertook,  in  consideration  of  the  payment 
of  certain  annual  sums,  to  pay  to  the 
assured,  a  married  man,  on  the  expiry  of 
twenty  years,  the  principal  sum  assured, 
with  interest  and  profits.     In  the  event  of 


his  death  before  the  expiry  of  the  twenty 
years  the  society  undertook  to  pay  the 
principal  sum  to  the  widow  of  the  assured, 
whom  failing,  to  his  executors,  &c.  The 
assured  having  died  within  the  twenty 
years,  survived  by  his  widow,  and  his 
estate  having  been  sequestrated,  held  {dub. 
the  Lord  President)  that  the  policy  or 
bond  was  one  "  for  the  benefit  of  his  wife  " 
within  the  meaning  of  sec.  2  of  the  Married 
Women's  Policies  of  Assurance  Act,  1880, 
and  accordingly  that  the  proceeds  fell  to 
the  widow  and  not  to  the  assured's  creditors. 
Ohrystal's  Tr.  v.  Chrystal,  1912,  S.  C.  1003; 
49  S.  L.  E.  726 ;  1912,  1  S.  L.  T.  500. 

15.  Life— Policy— Assignation— Donation 
of.— "I,  A.  B.,  hand  over  my  life  policy 
to  my  daughter,  C.  D.,  wife  of  E.  F."  A 
deed  in  these  terms,  handed  by  a  man  to 
his  daughter,  before  five  witnesses,  along 
with  a  certified  copy  of  the  policy,  held  a 
valid  assignation  of  the  assured's /ws  crediti 
in  the  policy.  Brownlee  v.  Rdbl,  1907,  S.  C. 
1302  ;  44  S.  L.  E.  876 ;  15  S.  L.  T.  261. 

16.  Life— Policy— Assignation  of  Policy- 
Intimation   to    Insurance    Company.— An 

assignation  of  a  life  insurance  policy  was 
not  intimated  to  the  insurance  company 
which  had  issued  the  policy  until  after  the 
death  of  the  assured.  Held  that  the  pro- 
ceeds of  the  policy  belonged  to  the  assignee, 
not  to  the  representatives  of  the  assured. 
Brownlee  v.  Bobb,  1907,  S.  C.  1302; 
44  S.  L.  E.  876 ;  15  S.  L.  T.  261. 

17.  Life— Policy  on  Life  of  Husband  for 
Benefit  of  Wife— Assignation  to  Creditors 
of  Husband— Validity— Married  Women's 
Policies  of  Assurance  (Scotland)  Act,  1880 
(43  &  44  Vict.  c.  26),  sec.  2.— Held  that  an 
assignation  to  the  creditors  of  a  husband 
of  a  policy  of  assurance  efi'ected  on  his  life 
for  the  benefit  of  his  wife  under  the  pro- 
visions of  the  Married  Women's  Policies 
of  Assurance  (Scotland)  Act,  1880,  was 
invalid.  Edinburgh  Life  Assurance  Coy.  v. 
Balderston,  1909  '(0.  H.),  2  S.  L.  T.  323. 
(See  also  voce  Eecompbnse.) 

18.  Life— Transfer  of  Business— Petition 
to  Sanction  Transfer— Competency— Assur- 
ance Companies  Act,  1909  (9  Edw.  VII. 
c.  49),  sec.  13.— An  insurance  company 
which  had  power  under  its  constitution  to 
sell  or  dispose  of  its  business  presented  a 
petition  under  sec.  13  of  the  Assurance 
Companies  Act,  1909,  for  sanction  of  a  pro- 
posed transfer  of  its  life  assurance  business 
to  another  company.     None  of  the  policy- 
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holders  objected.  Held  (1)  that  the  fact 
that  the  petition  was  presented  in  name  of 
the  company  and  not  of  the  directors  (as 
provided  by  the  Act)  did  not  render  the 
petition  incompetent;  (2)  {diss.  Ld. 
Johnston)  that  the  directors  had  power  to 
carry  out  the  proposed  transfer ;  and 
application  granted  (In  re  Sovereign  Life 
Assurance  Coy.,  1889,  L.  E.  42  Ch.  D.  540, 
distinguished).  Empire  Guarantee  and  Insur- 
ance Corporation,  Ltd.,  1911,  S.  C.  1296; 
48  S.  L.  E.  1038;  1911,  2  S.  L.  T.  269. 

19.  Life— Transfer  of  Business — Petition 
to  Sanction  Transfer  —  Dispensing  with 
Transmission  to  Policy-holders  of  Docu- 
ments Relating  to  Transfer— Assurance 
Companies  Act,  1909  (9  Edw.  VII.  c.  49), 
sec.  13  (3)  (b). — Where,  in  a  petition  under 
the  Assurance  Companies  Act,  1909,  for 
sanction  of  the  transfer  of  the  business  of 
one  insurance  company  to  another,  the 
petitioners  craved  the  Court  to  dispense 
with  the  transmission  of  the  documents 
specified  in  sec.  13  of  the  Act  to  the  policy- 
holders of  the  transferee  company,  who 
numbered  about  30,000,  in  respect  that 
the  life  funds  of  that  company  would  not, 
under  the  transfer,  become  liable  for  the 
sums  due  under  the  policies  of  the  trans- 
ferring company,  and  that  the  transmission 
would  cause  considerable  trouble  and 
expense,  the  Court  dispensed  with  the 
transmission  of  the  documents.  City  of 
Glasgow  Life  Assurance  Coy.,  1913,  S.  C. 
999  ;  50  S.  L.  E.  787 ;  1913,  2  S.  L.  T.  38. 

20.  Marine  —  Facts  Material  to  Risk — 
Disclosure— Master's  Record— Warranty- 
Marine  Insurance  Act,  1906  (6  Edw.  VII. 
c.  41),  sees.  18  (3)  (d),33  (3),  and  39  (1).- 
Held  that  a  policy  of  insurance  on  a  ship 
was  not  voided  by  reason  of  the  non- 
disclosure to  the  insurers  of  the  master's 
past  record  of  the  fact  that  his  certificate 
had  been  once  suspended,  and  particularly 
of  the  fact  that  he  had  not  been  at  sea  for 
over  twenty  years,  in  respect  that  these 
were  matters  which  were  covered  by  the 
warrant  of  seaworthiness.  "  Gunford  "  Ship 
Coy.  Ltd.  (in  Liquidation)  v.  Thames  and 
Mersey  Marine  Insurance  Coy.  Ltd.,  1910, 
S.  C.  1072  ;  47  S.  L.  E.  860 ;  1910,  2  S.  L.  T. 
154.  Affirmed  on  appeal  (on  this  point), 
1911  (H.  L.),  S.  C.  84;  48  S.  L.  E.  796; 
1911,  2  S.  L.  T.  185. 

21.  Marine— Facts  Material  to  Risk— 
Disclosure— Over-Insurance.— ^«W  that  a 
valued  policy  of  insurance  on  the  hull  of 
a  ship  was  not  voided  by  the  failure  to 


disclose  to  the  insurers  that  concurrent 
policies  had  been  efieeted  on  freight  and 
disbursements,  and  that  the  managing 
owner  had  entered  into  honour  policies  for 
his  own  behoof.  "  Gunford  "  Ship  Coy.  Ltd. 
{in  Liquidation)  v.  I'hames  and  Mersey 
Marine  Insurance  Coy.  Ltd.,  1910,  S.  C. 
1072;  47  S.  L.  E.  860;  1910,  2  S.  L.  T. 
154.  Reversed  (on  this  point  only),  1911 
(H.  L.),  S.  C.  84;  48  S.  L.  E.  796;  1911, 
2  S.  L.  T.  185. 

22.  Marine— Total    Loss— Warranty    of 
Seaworthiness— Incompetence  of  Master.— 

— Underwriters  set  up  a  defence  of  unsea- 
worthiness in  respect  of  the  alleged  incom- 
petence of  the  master  of  the  vessel  insured. 
Circumstances  where  hM  master  not  incom- 
petent. "  Gunford "  Ship  Coy.  Ltd.  v.  The 
Thames  and  Mersey  Marine  Inswrance  Coy. 
Ltd.,  1909  (0.  H.),  2  S.  L.  T.  240.  (But 
see  1911  (H.  L.),  S.  C.  84;  48  S.  L.  E. 
796;  1911,  2S.  L.  T.  185). 

INTENTION. 

Evidence  op,  see  Evidence,  voce  Admissi- 
bility. 

Of  Parties,  see  Contract. 

Of  Testator,  see  (1)  Succession,  voce 
Will  (Construction);  (2)  Trust. 

INTERDICT. 

Appeal  against,  2, 13. 
Arbiters,  Interdict  against,  1. 
Averments,  Eelevancy,  5,  16,  17. 
Breach  of,   23;    see  also  Eeview,    voce 

Appeal  (Competency). 
Caution,  4. 

Competency,  5-10,  12,  13. 
"Continuing  Wrong,"  6. 
Declaratory  Conclusions,  10. 
Expenses  in  Action  for,  see  Expenses, 

voce  Interdict. 
Fishings,  12,  19 ;  and  see  voce  Fishings. 
Foreigner,  Action  by,  7. 
Illegal  use  of  Property,  17. 
Interim,  11-14. 

Interim  Possession  pending  Appeal,  13. 
Nuisance,  15. 
"Passed  Note,"  Eight  of  "Marking," 

see  Process,  voce  Interdict. 
Plurality  of  Pursuers,  8. 
Postmaster,  Action  against,  16. 
Proof  of  Averments,  17,  19,  21. 
Qualified  Interdict,  18. 
Eefusal,  Grounds  of,  1,  8,  9,  12,  13,  16, 

20,  21. 
Third  Party,  Operations  by,  22. 
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Trade  Name,  Infringement  op,  20 ;  and 
see  voce  Trade  Marks  and  Name. 

Trespass,  8,  12,  21. 

Warrant  for,  22. 

Wrongful  use  of,  see  voce  Abuse  of 
Process. 

1.  Arbitration  —  Irregularity. — Interdict 
against  arbiters  proceeding  in  a  contractual 
reference  refused  where  it  was  not  clear  that 
they  proposed  to  act  ultra  vires.  Licences 
Insuraiice  Gm-poratio^i,  &c.  Ltd.  v.  Shearer, 
1907,  S.  C.  10 ;  44  S.  L.  R.  6 ;  14  S.  L.  T. 
345.  Cf.  Birkmyre  Brothers  v.  Moo»-e  & 
Weinberg,  1907  (0.  H.),  14  S.  L.  T.  702. 

2.  Breach  of— Nature  of  Action— Extra 
cursum  curiae — Appeal — Sentence. — Appli- 
cations to  the  Sheriff  for  warrant  to  im- 
prison for  breach  of  interdict  are  quasi- 
criminal  in  their  nature,  and  can  be  appealed 
notwithstanding  an  agreement  between  the 
parties  to  the  contrary,  or  a  coarse  of 
dealing  before  the  Sheriff  which  would 
otherwise  have  constituted  him  an  arbiter. 
Stark's  Trs.  v.  Duncan,  1906,  8  F.  429 ;  43 
S.  L.  R.  288;  13  S.  L.  T.  737. 

3.  Breach  of— Sentence— Absence  of  Ac- 
cused.— One  charged  with  breach  of  inter- 
dict may  be  tried  in  absence  and  sentenced. 
Stark's  Trs.  v.  Duncan,  1906,  8  F.  429 ;  43 
S.  L.  R.  288 ;  13  S.  L.  T.  737. 

4.  Caution  —  Juratory  Caution  —  Dis- 
missal of  Note. — A  tenant  of  mineral  sub- 
jects assigned  his  lease  to  a  creditor.  On 
the  creditor  proposing  to  sell  the  leases, 
the  original  tenant  brought  an  interdict 
against  the  sale  on  the  ground  that  the 
assignation  had  been  merely  granted  in 
security  of  the  indebtedness,  that  he  re- 
mained the  true  owner  of  the  leases,  and 
that  the  creditor  had  no  power  of  sale. 
He  offered  only  juratory  caution.  The 
Lord  Ordinary  dismissed  the  note.  Ure  v. 
M'Kelvie,  1904  (O.  H.),  12  S.  L.  T.  360. 

5.  Competency — Act  Complained  of  not 
Threatened. — Certain  ratepayers  of  a  burgh 
brought  a  note  of  suspension  and  interdict 
against  the  burgh  to  interdict  them  making 
certain  payments  to  a  county  council  as 
compensation  for  a  proposed  annexation  of 
land  and  for  expenses  previously  incurred. 
The  respondents  in  their  answers  averred 
that  no  payment  would  be  made  by  them 
unless  and  until  sanction  was  given  by 
parliamentary  power  which  was  then  to  be 
asked  in  a  provisional  order.  The  Lord 
Ordinary  dismissed  the   note.     Sibbald  v. 


Magistrates  of  Dundee,   1907  (0.    H.),    14 
S.  L.  T.  734. 

6.  Competency  —  Continuing  Wrong  — 
Public  Authorities  Protection  Act,  1893, 
sec.  1  (a)— Limitation  of  Action.— Observed 
(by  the  Lord  President)  that  the  Court  can 
only  grant  interdict  against  what  is  a  con- 
tinuing wrong,  and  that  therefore  the  pro- 
visions of  the  Public  Authorities  Protection 
Act  cannot  be  prayed  in  aid  in  a  question 
of  interdict.  Farquhar  &  Gill  v.  Magistrates 
of  Aberdeen,  1912,  S.  C.  1294;  49  S.  L.  R. 
975;  1912,  2  S.  L.  T.  186. 

7.  Competency—  Delict— Foreigner— In- 
fringement of  Patent. — The  Scottish  Courts 
will  grant  interdict  to  a  foreigner  against 
a  wrong  threatened  in  Scotland  by  another 
foreigner.  Here  the  alleged  wrong  was  an 
infringement  of  patent,  and  both  parties 
were  English.  Toni  Tyres,  Ltd.  v.  Palmer 
Tyre,  Ltd.,  1905,  7  F.  477 ;  42  S.  L.  R.  352  ; 
12  S.  L.  T.  707. 

8.  Competency — Plurality  of  Pursuers- 
Community  of  Interest  —  Trespass. — Held 
(1)  that  a  joint  action  by  two  proprietors 
of  estates  in  so  far  as  it  concluded  for 
interdict  against  trespassing  on  the  two 
estates  was  incompetent,  neither  pursuer 
having  any  title  to  nor  interest  in  the 
estate  of  the  other ;  (2)  that  in  so  far  as  it 
concluded  for  an  interdict  against  fishing 
it  was  competent  only  as  regarded  a  portion 
of  the  river  which  flowed  between  the  two 
estates.  Arthur  v.  Aird,  1907,  S.  C.  1170 ; 
44  S.  L.  R.  823 ;  15  S.  L.  T.  209. 

9.  Competency— Sequestration  for  Eent 
— Furniture  for  Bent. — Held  that  an  inter- 
dict against  a  landlord  from  proceeding 
with  a  process  of  sequestration  for  rent 
pending  in  the  Sheriff  Court  on  the  ground 
that  the  subjects  sequestrated  were  the 
complainer's  property,  and  were  not  subject 
to  the  landlord's  hypothec,  was  incompetent 
{Lindsay  v.  Earl  of  Wemyss,  1872,  10  M. 
708 ;  9  S.  L.  R.  458,  follmoed).  Hoare  v. 
Mackay,  1905  (0.  H.),  13  S.  L.  T.  588. 

10.  Competency  —  Valuation  Boll  — Im- 
proper Entry — Action  in  Court  of  Session 
for  Belief  from  Assessment — Valuation  of 
Lands  (Scotland)  Act,  1854  (17  &  18  Vict, 
c.  91),  sec.  30. — Trustees  were  entered  in 
the  Valuation  Roll  as  proprietors  of  salmon- 
fishings,  and  on  appeal  to  the  magistrates 
the  entry  was  sustained.  They  then 
brought  an  action  in  the  Court  of  Session 
for  reduction  of  the  entry  in  the  roll,  and 
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also  for  declarator  that  they  were  not  liable 
to  assessment,  and  for  interdict  to  restrain 
proceedings  against  them  for  recovery. 
Held  by  Lord  Salvesen  (Ordinary)  that  the 
action  was  competent  as  regards  the  con- 
clusions for  interdict  {Sharp  v.  Parochial 
Board  of  Latheron,  1883,  10  E.  1163, 
followed).  Ahercromby  v.  Badenoch,  1909 
(0.  H.),  47  S.  L.  R  18;  1909,  2  S.  L.  T. 
114. 

11.  Interim— Effect— Subsistence  of.— An 
interim  interdict  having  been  granted  upon 
a  note  of  suspension  and  interdict  and  the 
note  having  been  passed,  such  interdict 
subsists  until  the  note  is  finally  disposed 
of.  CUppens  Oil  Coy.  Ltd.  v.  Edinburgh  and 
District  Water  Trs.,  1907  (H.  L.),  S.  C.  9 ; 
44  S.  L.  E.  669;  15  S.  L.  T.  92. 

12.  Interim  —  Landlord  and  Tenant  — 
Competency. — The  proprietrix  of  salmon- 
iishings  ex  adverso  of  one  bank  of  a  river 
applied  for  interdict  against  the  proprietor 
of  the  right  ex  adverso  of  the  opposite  bank 
"from  trespassing  or  encroaching  upon  the 
fishing  rights  of  the  pursuer,  or  otherwise 
from  interfering  with  or  molesting  the 
present  tenant  of  said  fishings  under  the 
pursuer  in  the  exercise  of  his  rights  as 
such  tenant,  and  to  grant  interim  interdict." 
Held  on  appeal  that  interim  interdict  which 
had  been  granted  and  made  perpetual  was 
incompetent  and  must  be  recalled.  Camp- 
bell V.  Muir,  1908,  S.  C.  387 ;  45  S.  L.  E. 
301 ;  15  S.  L.  T.  737. 

13.  Interim — Begulation  pending  Appeal 
—Sheriff— Court  of  Session  Act,  1868  (31  & 
32  Vict.   c.  100),  sees.  69  and  79.— In  an 

action  in  the  Sherifi'  Court  the  Sheriff- 
Substitute  causa  cognita  granted  interdict. 
The  defenders  having  appealed  to  the 
Court  of  Session,  lodged  a  note  to  the  Lord 
President  craving  that  pending  the  decision 
of  the  appeal  the  interdict  should  be 
recalled.  Held  that  the  course  proposed 
was  incompetent,  the  appellants'  remedy 
being  to  apply  to  the  Sheriff-Substitute 
under  sec.  79  of  the  Court  of  Session  Act, 
1868,  for  regulation  of  interim  possession 
pending  the  appeal,  and  note  refused. 
Trainer  v.  Benfrewshire  Upper  District  Com- 
mittee, 1907,  S.  C.  1117 ;  44  S.  L.  E.  835; 
15  S.  L.  T.  201. 

14.  Interim— Scope  of  Kecal.— Interim 
interdict  does  not  fall  by  the  lodging  of 
answers.  Home  Drummond  v.  M'Lachlan, 
1908,  S.  C.  12  ;  45  S.  L  E.  15  ;  15  S.  L.  T. 
403. 


15.  Nuisance — Landlord    and  Tenant. — 

Opinions  (per  Lds.  Dundas  and  Salvesen) 
"that  the  law  of  Scotland  does  allow  a 
proprietor  to  apply  for  interdict  in  respect 
of  operations  by  a  third  party,  complained 
of  by  his  tenant,  and  lowering,  or  reason- 
ably calculated  to  lower,  the  letting  value 
of  his  tenement."  M'Ewen  v.  Steedman  td 
M'Alister,  1912,  S.  C.  156 ;  49  S.  L.  E. 
136;  1911,  2S.  L.  T.  397. 

16.  Post  Office— Delivery  of  Letters.— 
Held  that  an  action  against  a  local  post- 
master to  have  him  interdicted  from  dealing 
with  letters  in  accordance  with  instructions 
from  his  superior  officer  was  irrelevant. 
Horne  v.  Macgregor,  1908  (0.  H.),  15 
S.  L.  T.  961. 

17.  Property  in  Aerated  Water  Bottles- 
Participation  in  Illegal  Use  of  Property.— 

An  aerated  water  manufacturer  sought  to 
interdict  a  drysalter  from  putting  paraffin 
oil  into  bottles  belonging  to  the  pursuer, 
and  marked  with  his  name.  The  pursuer 
averred  that  bottles  belonging  to  him,  and 
lent  by  him  to  customers  in  the  course  of 
his  trade,  were  brought  to  the  defender  by 
persons  desirous  of  buying  paraffin  oil,  and 
that  at  their  request  the  defender  filled  the 
bottles  with  paraffin  oil,  in  the  knowledge 
that  the  bottles  belonged  to  the  pursuer, 
and  that  the  pursuer  objected  to  such  use 
being  made  of  them.  Held  that  the  pur- 
suer had  relevantly  averred  participation 
by  the  defender  in  an  illegal  use  of  pur- 
suer's property,  which,  if  well  founded, 
would  form  a  good  ground  for  interdict, 
and  proof  allowed.  Wilson  v.  Shepherd, 
1913,  S.  C.  300;  50  S.  L.  E.  205;  1912, 
2  S.  L.  T.  455. 

18.  Qualified— Regulation  of  Rights  in 
Stream — Remedial  Measures. — Where  a 
riparian  proprietor  interfered  with  the 
natural  flow  of  a  river  so  as  to  impede  the 
passage  of  salmon  to  the  upper  reaches,  it 
was  held  to  be  his  duty,  if  he  wished  to 
avoid  interdict  in  absolute  terms,  to  propose 
to  the  Court  remedial  measures  which 
might  move  them  to  grant  a  qualified  inter- 
dict. Pirie  &  Sons,  Ltd.  v.  Earl  of  Kintore, 
1906  (H.  L),  8  F.  16;  43  S.  L.  E.  838; 
14  S.  L.  T.  215. 

19.  Salmon-Fishing— Protection  of  Right 
— Interdict  against  Use  of  Stake-Net  for 
White  Fishing— Proof.— In  an  application 
for  interdict  at  the  instance  of  proprietors 
of  salmon-fishings  against  certain  members 
of  the  public  (white  fishers)  using  nets  of  a 
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particular  description  fitted  to  capture 
salmon,  held  unnecessary,  in  order  to  obtain 
interdict,  for  complainers  to  prove  the 
actual  taking  and  killing  of  salmon  by 
defenders  collectively  or  individually. 
Buccleuch  v.  S-rrdth,  1911,  S.  C.  409;  48 
S.  L.  E.  300;  1911,  1  S.  L.  T.  59. 

20.  Trade  Name— Infringement— Brewer's 
Labels  Affixed  to  Bottles  which  did  not 
Contain  their  Beer. — A  firm  of  brewers 
sought  to  interdict  a  wine  merchant  from 
selling  as  their  beer,  beer  not  manufactured 
by  them.  At  the  hearing  the  complainers' 
counsel  admitted  that  they  had  not  proved  1 
fraud,  and  as  the  infringements  were  few 
and  unintentional  and  apologised  for,  and 
there  being  no  reasonable  apprehension 
that  they  would  be  repeated  to  the  loss  of 
the  complainers,  the  Lord  Ordinary  refused 
the  note.  Bass,  Ratdiff  &  Gretton,  Ltd.  v. 
Laidlaw,  1908  (0.  H.),  16  S.  L.  T.  660. 

21.  Trespass— Interdict  de  piano — Asser- 
tion of  Right— Proof.— The  Court  refused 
interdict  de  piano  and  allowed  a  proof  where 
the  respondent  denied  the  fact  of  trespass, 
but  asserted  a  right  to  do  the  act  com- 
plained of.  Warrand  v.  Watson,  1905, 
8  F.  253  ;  43  S.  L.  E.  252  ;  13  S.  L.  T.  727. 

22.  Warrant  for  —  Property  —  Title — 
Declaratory  Judgment.— i/eW  that  a  de- 
claratory judgment  of  right  to  heritable 
property  was  a  good  warrant  on  which  to 
obtain  interdict  against  interference  with 
the  property  by  a  third  party.  Free  Church 
V.  Mainy,  1904  (0.  H.),  42  S.  L.  E.  33; 
12  S.  L.  T.  387. 


INTEREST 

See  (1)  Eevenue,  voce  Income  Tax. 
(2)  Ship,  voce  Collision. 

Agent  and  Client,  6,  11,  16. 

Agent  and  Principal,  1. 

Award  of  Damages,  2. 

Cash  Balances,  1. 

Casualty,  7. 

Debt,  3,  5,  10. 

Delay  in  making  Claim,  9,  12. 

Entailed  Estate,  4,  5. 

Estate  Duty,  Interest  on,  4,  5. 

Factor,  1.  „  _ 

"Harsh  and  Unconscionable,    10. 
Intimation  of  Demand,  6,  11,  12. 
Judicial  Demand,  6,  11. 
Law  Agents,  Accounts,  6,  11. 
Legitim  Fund,  Interest  on,  12. 


Eate,  7-18. 

Settlement  Estate  Duty,  Interest  on,  4. 
Simple  or  Compound,  15. 
Stipulation     that    Interest    to     be 
Charged,  3,  6,  11,  15. 

1.  Agent  and  Principal  —  Factor  —  Ac- 
counts.— Held  that  interest  is  chargeable 
against  a  factor  on  the  cash  balance  in  his 
hands.    M'Intyre,  1904  (0.  H.),  12  S.  L.  T. 

444. 

2.  Award  of  Damages  —  Interlocutor 
Awarding  Recalled  by  Inner  House,  but 
Restored  by  House  of  Lords  —  Claim  for 
Interest  from  Date  of  Lord  Ordinary's 
Interlocutor— Court  of  Session  Act,  1808 
(48  Geo.  III.  c.  151),  sec.  19. — In  an  action 
of  damages  for  infringement  of  letters 
patent  the  Lord  Ordinary  awarded  the 
pursuer  £1500.  The  Inner  House  recalled 
this  interlocutor  and  assoilzied  the  defender. 
Thereafter  the  House  of  Lords  reversed 
the  Inner  House  judgment  and  restored 
that  of  the  Lord  (Ordinary,  no  mention  of 
interest  being  made.  In  a  petition  to  apply 
the  judgment  of  the  House  of  Lords,  the 
pursuer  moved,  inier  alia,  for  interest  on 
the  £1500  from  the  date  of  the  Lord 
Ordinary's  interlocutor.  Motion  refused. 
Roger  v.  Cochrane  &  Coy.,  1910,  S.  C.  1; 
47  S.  L.  R.  5 ;  1909,  2  S.  L.  T.  277. 

3.  Debt— Accounts  Rendered  and  Ad- 
mittedly Due  but  Unpaid  —  Notice  that 
Interest  to  be  Charged. — If  one  who  supplies 
goods,  or  performs  work,  or  renders  services, 
gives  credit,  he  may  also  fix  the  period  for 
which  credit  will  be  allowed,  and  stipulate 
that  thereinafter  interest  shall  run.  If 
that  is  the  footing  upon  which  the  goods 
are  supplied  or  the  services  rendered,  the 
Court  will  enforce  the  claim  for  interest  if 
the  period  of  credit  is  exceeded.  Liquidators 
of  Linlithgow  Oil  Coy.  Ltd.  v.  North  British 
Ely.  Coy.,  1904  (0.  H.),  12  S.  L.  T.  421. 

4.  Entailed  Estate  —  Power  to  Charge 
Estate  with  Interest  —  Estate  Duty  and 
Settlement  Estate  Duty  —  Finance  Act, 
1894,  sec.  9  (5)  and  {<a).—Held  that  the  heir 
of  entail  in  possession  of  an  entailed  estate 
while  entitled  under  sec.  9  (subseos.  (5)  and 
(6))  of  the  Finance  Act,  1894,  to  charge  the 
entailed  estate  with  the  estate  duty  and 
settlement  estate  duty,  was  not  entitled  to 
charge  it  with  the  sums  due  as  interest 
thereon.  Robertson,  Petr.,  1914  (0.  H.),  1 
S.  L.  T.  492. 

5.  Entailed  Estate— Provision  to  Younger 
Children  —  "  Free  Rent "  —  Deductions  — 
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Interest  on  Debt— Interest  on  Estate  Duty 
—Finance  Act,  1894  (57  &  58  Vict.  c.  138), 
sees.  6  (8)  and  9  (1).— Where  heirs  of  entail 
in  possession  had  power  under  a  deed  of 
entail  to  make  provisions  for  younger 
children,  not  exceeding  a  certain  number 
of  years'  "free  rent"  of  the  estate,  and  no 
mention  was  made  in  the  deed  of  interest 
on  debts  affecting  the  estate  as  a  deduction, 
and  where  an  heir  of  entail  on  succeeding 
to  the  estate  executed  a  deed  of  provision 
in  favour  of  younger  children  before  the 
date  when,  under  the  Finance  Act,  1894, 
the  estate  duties  became  exigible,  held  that 
in  estimating  the  "free  rent"  for  the 
purposes  of  the  provisions  to  younger 
children  there  fell  to  be  deducted  (1)  interest 
on  debts ;  (2)  interest  on  estate  duty. 
Mackintosh  v.  Mackintosh,  1913,  S.  C.  31 ; 
50  S.  L.  E.  22 ;  1912,  2  S.  L.  T.  301. 

6.  Open  Accounts— Law- Agent— Interest 
on  Law-Agents'  Business  Accounts.  — 
Where  law-agents  claimed  interest  on 
professional  charges  for  work  done  on  the 
employment  of  the  trustee  on  a  bankrupt 
estate,  the  Court  refused  the  claims  in 
respect  that  no  judicial  demand  for  payment 
had  been  made  or  any  intimation  given 
that  interest  would  be  charged  if  the 
accounts  remained  unpaid  {Blair's  Trs.  v. 
Payne,  1884,  12  E.  104,  followed).  Per 
Lord  Salvesen  :  "  It  is  a  wholesome  general 
rule  that  interest  will  not  be  allowed  on 
open  accounts  until  there  has  been  either 
a  judicial  demand  made  for  payment  or  an 
intimation  that  after  a  certain  date  interest 
will  be  charged  on  the  account  if  not  paid 
by  that  date.  That  is  in  accordance  with 
general  custom  and  practice,  both  as  regards 
traders'  accounts  and  as  regards  lawyers' 
accounts."  Somervell's  Tr.  v.  Edinburgh  Life 
Assurance  Coy.,  1911,  S.  C.  1069;  48  S.  L.  E. 
879;  1911,  2S.  L.  T.  87. 

7.  Rate  —  Compensation  for  Loss  of 
Casualties  —  Statutory  Powers  —  Lands 
Clauses  Act,  1845,  sec.  126.  —  Held  that 
interest  at  5  per  cent,  runs  on  compensation 
money  for  loss  of  casualties  when  possession 
of  ground  is  taken  under  a  statutory  title. 
Fraser  and  Others  v.  Caledonian  Ely.  Coy., 
1909  (0.  H.),  2  S.  L.  T.  253. 

8.  Kate— Consigned  Money  —  Property 
taken  under  Compulsory  Powers  Subject  of 
Terce— Computation  of  Tercer's  Eight.— 
Where  property  was  acquired  under  com- 
pulsory powers  which  was  the  subject  of 
terce,  held  that  the  tercer  was  entitled  to 
such  sum  as  would  represent  the  capitalised 


value  at  her  age  of  a  liferent  of  the  interest 
at  3^  per  cent,  on  one-third  of  the  amount 
paid  in  compensation.  Burhe  v.  Burke,  1904 
(0.  H.),  12  S.  L.  T.  180. 

9.  Rate  —  Contractual  —  Modification.— 

Held  that  pursuers,  whose  delay  for  suing 
a  claim  was  inexcusable,  were  not  entitled 
to  interest  at  5  per  cent.,  but  at  3  per  cent. 
Mwrdoch  and  Others  v.  Caledonian  Ely.  Coy., 
1907,  15  S.  L.  T.  453. 

10.  Rate— Excessive- Money-lenders  Act 
1900  (63  &  64  Vict.  c.  51),  sec.  1.— Onus  of 
Proof. — In  an  action  by  a  money-lender  on  a 
promissory  note  the  defender  averred  that 
the  note  included  interest  at  the  rate  of  40 
per  cent,  on  the  original  loan,  and  asked  the 
Court  to  re-open  the  transaction  as  "  harsh 
and  unconscionable."  The  Lord  Ordinary 
ordained  the  defender  to  lead  in  the  proof. 
Wolfe  {Imperial  Credit  Bank)  v.  Green,  1908 
(0.  H.),  15  S.  L.  T.  732. 

11.  Rate — Law- Agents'  Account  —  De- 
mand Outlays  and  Professional  Charges.— 
Certain  firms  of  law-agents  claimed  interest 
on  professional  charges  for  work  done  by 
them  on  instructions  from  the  trustee  on 
a  bankrupt  estate.  The  Court  allowed 
interest  at  5  per  cent,  where  (1)  a  judicial 
demand  for  payment  had  been  made ;  (2) 
accounts,  including  interest,  had  been 
rendered  to  and  passed  by  the  Commis- 
sioners ;  and  (3)  intimation  had  been  given 
to  the  trustee,  on  claiming  payment,  that 
interest  also  was  claimed,  said  interest  to 
run  from  the  date  of  such  demand,  passing, 
or  intimation  respectively,  but  refused 
interest  where  no  such  demand  or  intima- 
tion was  made.  It  was  conceded  that 
interest  was  payable  on  outlays  from  the 
dates  on  which  they  were  made  {Blair's  Trs. 
V.  Payne,  1884, 12  E.  104.,  followed).  Somer- 
vell's Tr.  V.  Edinburgh  Life  Assurance  Coy., 
1911,  S.  C.  1069;  48  S.  L.  E.  879;  1911, 
2  S.  L.  T.  87. 

12.  Rate  —  Legitim  —  Delay  in  Making 
0\ai33!a..—Held  by  Lord  Ormidale  (Ordinary) 
that  a  child  claiming  legitim,  who  had 
delayed  to  make  his  claim,  was  entitled"  to 
interest  on  the  legitim  fund  at  the  rate 
actually  earned  from  the  date  of  his  parent's 
death  down  to  the  date  when  the  claim  was 
made.  'Smith's  Trs.  v.  Smith,  1912  (0.  H.), 
1  S.  L.  T.  485. 

13.  Rate — Repayment  of  Income  Tax 
found  not  Due. — Where  income  tax  upon 
the  revenue  from  foreign  investments  of  an 
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assurance  society  was  found  not  to  be  due, 
the  Court  ordered  repayment  of  the  tax 
with  interest  at  4  per  cent.  Scottish  Widows' 
Fund  V.  Inland  Revenue,  1909,  S.  C.  1372; 
46  S.  L.  E.  993 ;  1909,  2  S.  L.  T.  255. 

14.  Rate  — Sale  of  Heritage  — Price- 
Possession  while  Price  Unpaid. — Circum- 
stances in  which  held  (dub.  the  Ld.  Chancellor 
and  Ld.  James)  that  there  were  no  specialties 
to  take  the  case  out  of  the  established  rule 
that  where  a  purchaser  of  heritage  has 
obtained  possession  before  the  price  has 
been  paid,  he  is  bound  to  pay  interest  on 
the  price  from  the  date  of  his  possession, 
and  that  the  rate  to  be  charged  in  the 
particular  case  should  be  3J  per  cent. 
Greenock  Harbour  Trs.  v.  Glasgow  and  South- 
western Ely.  Coy.,  1909  (H.  L.),  S.  C.  49; 
46  S.  L.  E.  1014;  1909,  2  S.  L.  T.  53. 

15.  Bate— Simple  or  Compound— Trust- 
Advances  to  Children  on  Prospective  Shares 
— No  Directions  by  Testator  as  to  Interest. 
— Held  that  simple  interest  was  payable  on 
advances  made  by  trustees  in  virtue  of  a 
power  to  that  effect  contained  in  the  trust- 
disposition  which  made  no  provision  as  to 
interest.  Matthew's  Trs.  v.  Matthew,  1905 
(0.  H.),  13  S.  L.  T.  470. 

16.  Rate — Trust  Fund  of  Client  Immixed 
•with  those  of  Agent. — Held  that  the  client 
was  entitled  to  interest  at  the  rate  of  5  per 
cent.     Jopp  V.  Johnston's  Trs.,  1905  (0.  H.), 

13  S.  L.  T.  522. 

17.  Rate — Trust  Funds  not  Invested. — 

A  truster  directed  his  trustees  to  hold  a  sum 
for  a  beneficiary  until  he  was  twenty-one 
years  of  age.  The  sum  was  left  uninvested 
in  the  hands  of  the  law-agents,  two  of  whom 
were  trustees.  In  an  action  of  count, 
reclioning,  and  payment  by  the  beneficiary 
upon  attaining  majority  against  the  trustees, 
the  latter  lodged  accounts  in  which  they 
credited  the  pursuer  with  3  per  cent,  on 
the  sum  during  the  years  of  minority. 
Held  that  they  were  liable  for  the  whole 
period  for  interest  at  the  rate  of  5  per 
cent.    Bryson  v.  Bryson's  Trs.,  1907  (0.  H.), 

14  S.  L.  T.  750. 

18.  Rate— Where  Trustees  Personally 
Liable.— Where  the  representatives  of  a 
trustee  were  found  liable  to  refund  to  the 
trust  estate  a  sum  which  had  been  lost 
through  his  negligence,  the  Court  ordained 
them  to  pay  interest  on  the  sum  at  the  rate 
of  34  per  cent.  Schulze  v.  Dum ;  Lees'  Trs. 
V.  Dim,  1912,  S.  C.  50;  49  S.  L.  E.  50; 


1912,  2  S.  L.  T.  350.  Affirmed,  1913 
(H.  L.),  S.  C.  12;  50  S.  L.  E.  520;  1913, 
1  S.  L.  T.  259. 

INTERNATIONAL  LAW. 

See  Jurisdiction. 
See  also  Foreign  (Eeferenoe  Title). 

Breach  of  Promise,  5. 
Contract,  2,  3,  20,  22-24. 
Decree  Conform,  17. 
Deed,  4,  21. 
Delict,  5-8. 

Discharge,  Capacity  to  Grant,  1. 
Domicile,  9-16,  22-25 ;  see  also  voce  Juris- 
diction. 

Abandonment,  9,  14. 

Acquired,  9-14. 

Change  of,  9-12,  14. 

Matrimonial,  2,  3,  11-13. 

Origin,  14-16. 

Eevival,  13,  16. 
Foreign  Decree,  17. 
Foreigner,  2,  3,  7,  18. 
Heritage,  21,  23. 

Husband  and  Wife,  2,  3, 11-13,  22,  23,  25. 
Lex  fori,  19;  see  also  Title  to  Sue,  voce 

Lex  fori. 
Lex  loci  contractus,  1 9,  20,  22-24. 
Lex  loci  delicti,  5-8. 
Lex  loci  solutionis,  20. 
Lex  rei  sit^,  21. 
Lien,  19. 

Marriage-Contract,  3,  22,  23. 
Minor,  24. 
"Next-of-Kin,''  22. 
Seduction,  5. 
Ship,  19. 

Succession,  1,  22,  23,  25. 
Will,  25. 

1.  Capacity  — Discharge  —  Capacity  to 
Grant— Legacy  to  Married  Woman  Domi- 
ciled Abroad — Lex  domicilii  or  Lex  loci. — 

— A  domiciled  Scotswoman  left  a  legacy  to 
a  domiciled  Englishwoman.  The  legatee 
was  married,  but  her  husband  had  disap- 
peared. She  tendered  a  discharge  signed 
by  herself.  The  trustees  maintained  they 
were  not  in  safety  to  pay  unless  the  husband 
was  made  a  party  to  the  discharge.  It  was 
admitted  that  according  to  English  law,  even 
if  her  husband  was  alive,  she  was  entitled  to 
the  legacy  in  her  own  right,  and  to  discharge 
it  by  her  individual  receipt.  Held  that  the 
legatee's  power  to  grant  a  discharge  fell  to 
be  determined  by  English  law — the  law  of 
her  domicile — and  not  by  Scots  law — the 
lex  loci  of  the  estate.  Freeman  v.  Bruce's 
Exrs.,  1905  (0.  H.),  13  S.  L.  T.  97. 
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2.  Contract— Foreigner— Action  to  De- 
termine Validity  of  Marriage  Celebrated 
in  Scotland. — Held  by  Lord  Hunter  (Ordin- 
ary) that  the  Court  had  jurisdiction  to 
entertain  an  action  to  determine  the 
validity  of  a  marriage  which  had  been 
celebrated  in  Scotland  although  the  parties 
were  not  domiciled  there,  the  defender 
having  been  personally  cited  in  Scotland. 
Miller  v.  BeaUn,  1912(0.  H.),  1  S.  L.  T. 
253. 

3.  Contract — Foreigner — Action  to  En- 
force Antenuptial  Marriage  -  Contract  — 
Personal  Citation. — Held  by  Lord  Dewar 
(Ordinary)  that  the  Court  had  jurisdiction 
to  entertain  an  action  against  a  foreigner 
for  implement  of  an  antenuptial  contract 
of  marriage  made  in  Scotland,  where  the 
parties  to  the  contract  had  a  Scottish  domi- 
cile at  the  date  of  its  execution,  and  where 
the  defender  had  been  personally  cited  in 
Scotland.  Hutchison  v.  Hutchison,  1912 
(0.  H.),  1  S.  L.  T.  219. 

4.  Deed— Interpretation. — The  meaning 
and  effect  of  a  deed  is  to  be  ascertained 
from  the  laws  of  the  country  where  and  in 
terms  of  which  it  is  executed.  Savrrey- 
Cookson  V.  Sawrey-Coohson's  Trs.,  1905,  8  F. 
157 ;  43  S.  L.  R.  209 ;  13  S.  L.  T.  605. 

5.  Delict  —  Breach  of  Promise  and 
Seduction — Promise  of  Marriage  in  Scot- 
land followed  by  Sexual  Connection  in 
England  —  Scots  or  English  Law. —  In  an 
action  of  damages  for  breach  of  promise 
of  marriage  and  seduction,  pursuer  averred 
a  promise  of  marriage  in  Scotland  followed 
by  sexual  connection  in  England.  By  the 
law  of  England  seduction  is  not  a  ground 
of  damages  at  the  instance  of  the  woman 
seduced.  The  Lord  Ordinary  (Ormidale) 
allowed  a  proof  before  answer.  Soutar  v. 
Peters,  1912  (0.  H.),  1  S.  L.  T.  111. 

6.  Delict — Committed  Abroad— Action 
in  Scotland. — The  pursuer  of  an  action  for 
damages  arising  out  of  a  wrong  done  to  him 
abroad  must  show  that  the  wrong  forms  a 
ground  of  action  both  in  the  country  where 
it  was  committed  and  in  the  country  where 
he  sues.  Evans  &  Sons  v.  Stein  &  Coy., 
1904,  7  F.  65 ;  42  S.  L.  R  103 ;  12  S.  L.  T. 
462. 

7.  Delict— Foreign  Pursuer — Lex  loci. — 
Irish  law  recognises  no  claim  for  solatium. 
But  an  Irishman  may  recover  in  Scotland 
solatium  for  injury  to  his  feelings,  hurt  by 
the  death  of  his  son  in  Scotland  through 


the  negligence  of  defenders  there.  Comery 
V.  Lanarkshire  Tramways  Coy.,  1905,  8  F 
117;  43  S.  L.  E.  92;  13  S.  L.  T.  512. 

8.  Delict— Lex  loci— Slander.— A  slan- 
derous statement  was  contained  in  a  tele- 
gram dispatched  by  defender  from  London 
and  delivered  to  pursuer  in  Glasgow.  Hdd 
that,  in  respect  the  slander  was  completed 
by  delivery  of  the  telegram,  pursuer's  right 
of  action  fell  to  be  determined  by  the  law 
of  Scotland  {Evans  &  Son  v.  Stein  &  Coy.,, 
1904,  7  F.  65,  applied).  Thomson  v.  Kin- 
dell,  1910  (O.  H.),  2  S.  L.  T.  442. 

9.  Domicile  —  Abandonment  —  AcQuisi- 
tion. — Circumstances  in  which  held  that  a 
Scotsman  had  abandoned  his  domicile  of 
origin  in  Scotland  and  acquired  animo  e( 
facto  a  domicile  in  Ceylon.  Lord  Advocate 
V.  Brorm's  Trs.,  1907,  S.  C.  333 ;  44  S.  L.  E. 
275;  14  S.  L.  T.  636. 

10.  Domicile — Acquisition  of  New  Domi- 
cile.— Circumstances  in  which  held  that  a 
new  domicile  was  acquired  by  four  months' 
residence  with  animus  manendi.  Macphail 
V.  Maaphail's  Trs.,  1906  (0.  H.),  14 
S.  L.  T.  388. 

11.  Domicile— Domicile  of  Choice— Evi- 
dence—Husband  and  Wife.— Evidence  in 
which  held  (1)  that  a  man  with  a  Scottish 
domicile  of  origin,  but  who  had  gone  to 
England  in  1868  and  carried  on  business 
there,  bad  acquired  an  English  domicile  in 
1871  when  his  son  was  born ;  (2)  that  even 
if  the  domicile  derived  by  the  son  from  his 
father  had  been  in  Scotland,  he  had  by  his 
continued  residence  in  England,  except  for 
periods  abroad,  acquired  a  domicile  there, 
and  that  accordingly  a  decree  of  divorce 
obtained  by  his  wife  in  Scotland  was  null 
for  want  of  jurisdiction.  Corbidge  v.  Somer- 
ville,  1914,  51  S.L.  E.  406;  1  S.  L.  T.  304. 

12.  Domicile  —  Jurisdiction  —  Husband 
and  Wife— Divorce. — An  Irishman  came  to 
Scotland  at  the  age  of  eighteen.  After 
residing  seven  years  in  Glasgow  he  married, 
and  continued  to  live  there  with  his  wife 
for  over  two  years.  He  had  stated  to  his 
wife  he  considered  Scotland  his  home.  He 
then  deserted  his  wife.  During  the  five 
years  following  desertion  he  had  been  seen 
in  and  near  Glasgow.  He  then  returned 
to  Ireland,  and  had  been  living  there  for 
five  years  when  the  summons  of  divorce 
was  served  upon  him  personally.  The 
Lord  Ordinary  found  desertion  proved,  and 
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sustained  the  jurisdiction  on  the  ground 
that  the  defender  had  acquired  a  Scottish 
domicile  which  he  had  not  abandoned  when 
the  four  years  of  desertion  were  completed. 
Maylerry  v.  Mayherry,  1908  (0.  H.),  15 
S.  L.  T.  1016. 

13.  Domicile  —  Matrimonial  —  Divorce — 
Eeacquisition  of  Scottish  Domicile  of 
Origin. — Oircwmstances  from  which  held  that 
the  defender,  after  acquiring  an  English 
domicile,  had  reverted  to  his  original 
domicile  of  origin,  viz.  Scotland.  Stewart 
V.  Stewart,  1905  (O.  H.),  13  S.  L.  T.  668. 

14.  Domicile  —  Origin  —  Change  — Aban- 
donment.— A  person  having  a  domicile  of 
origin  in  England  does  not  lose  it  and 
acquire  a  Scottish  domicile  by  having  his 
chief  residence  in  Scotland  unless  he  clearly 
indicates  his  intention  to  abandon  his 
original  domicile.  Marchioness  of  Huntly  v. 
Gaskell,  1905  (H.  L.),  8  F.  4-  43  S.  L.  E. 
112;  13S.  L.  T.  600. 

15.  Domicile — Origin — Loss  of  Domicile 
of  Origin. — Domicile  of  origin  held  lost. 
Tasher  v.  Grieve,  1905,  8  F.  45 ;  43  S.  L.  E. 
42;  13  S.  L.  T.  447. 

16.  Domicile — Origin — Eevival. — Circum- 
stances in  which  held  that  an  Irishwoman 
who  had  acquired  a  Scottish  domicile  by 
marriage  had  re-acquired  her  Irish  domi- 
cile. M'Guckin  v.  O'Neill,  1906  (O.  H.), 
14  S.  L.  T.  246. 

17.  Foreign  Decree  —  Decree  Conform 
—  Enforcement  of  Foreign  Decree. — A 
director  of  a  limited  company  registered 
in  Scotland  was  served  at  New  York  on 
board  a  steamer  when  about  to  return  to 
Scotland  with  a  summons  at  the  instance 
of  an  American  against  the  limited  com- 
pany. Decree  in  absence  was  granted  in 
America  following  upon  the  summons. 
Both  the  summons  and  the  decree  were 
directed  against  "Stewart,  Galbraith  & 
Coy.,"  and  not  against  "  Stewart,  G-albraith 
&  Coy.  Ltd."  Leave  to  amend  was  asked 
to  insert  the  word  "Limited"  into  the 
judgment,  and  this  was  granted,  but  no 
intimation  was  made  of  the  motion  to  the 
defenders.  In  an  action  in  Scotland  by 
assignees  of  the  decree  to  enforce  the  judg- 
ment, held  (1)  that  the  pursuers  had  no 
title  to  sue;  (2)  the  averments  were 
irrelevant;  (3)  the  judgment  sued  on 
having  been  pronounced  by  a  Court  having 
no  jurisdiction  over  the  defenders  was  not 
enforceable  against  them.     Fick  v.  Stewart, 


Galbraith  &  Coy.  Ltd.,   1907  (0.   H.),    15 
S.  L.  T.  447. 

18.  Foreigner— Breach  of  Local  Rule- 
High  Sea— Firth  or  Bay— Statutory  Pro- 
hibition.— Where  Scottish  Fishery  Acts 
were  directed  against  a  mode  of  fishing  in 
an  ascertained  region  outside  the  three- 
mile  limit,  the  Court  entertained  a  complaint 
against  and  convicted  a  foreigner  who  had 
fished  in  the  forbidden  manner  in  the 
specified  place.  Morfensen  v.  Peters,  1906 
(J.),  8  F.  93;  43  S.  L.  E.  872;  14 
S.  L.  T.  227. 

19.  Lex  loci  contractus  —  Lex  fori  — 
Maritime  Lien— Disbursements  on  British 
Ships  in  Foreign  Port— Judicial  Sale  of 
Ship  in  Scotland. — In  an  action  of  judicial 
sale  of  a  ship  registered  in  Scotland,  and 
situated  in  Scotland  at  the  date  of  the 
action,  a  party  resident  in  New  York 
lodged  a  claim  for  a  preferential  ranking 
in  respect  of  certain  disbursements  made 
by  him  on  the  ship  in  New  York  which  he 
averred  gave  him  a  good  lien  on  the  ship 
according  to  American  law.  Held  that  the 
question  whether  the  party  had  a  lien  on 
the  ship  in  respect  of  the  disbursements 
made  by  him  fell  to  be  determined  by 
Scots  and  not  by  American  law.  Clark 
V.  Bowring  &  Coy.,  1908,  S.  C.  1168;  45 
S.  L.  E.  879;  16  S.  L.  T.  326. 

20.  Lex  loci  contractus — Lex  loci  solu- 
tionis—  Arbitration  Clause.— A  reference 
clause  in  a  contract  referred  dispute  to 
arbitration  in  London.  Held  that  the  con- 
struction and  validity  of  the  clause  fell  to 
be  determined  by  English  law.  Eohertson 
V.  Brandes,  Schimwald  &  Coy.,  1906,  8  F. 
815 ;  43  S.  L.  E.  635 ;  14  S.  L.  T.  90. 

21.  Lex  rei  sitae  —  Foreign  Heritage  — 
Decree — Enforcement — Scottish  Decree  to 
Convey  Irish  Land. — The  Scottish  Courts 
ordained  a  Scotsman  to  execute  a  deed  of 
conveyance  of  property  in  Ireland.  He 
refused  to  do  so.  Motion  to  grant  authority 
to  the  Clerk  of  Court  to  execute  the  deed 
on  his  behalf  refused.  Ruthven  v.  Buthven, 
1905  (0.  H.),  43  S.  L.  E.  11 ;  13  S.  L.  T. 
409. 

22.  Marriage-Contract  —  Construction  — 
"  Next-of-Kin  " — Lex  loci  contractus  or  Lex 
domicilii.  —  An  antenuptial  contract  of 
marriage  entered  into  between  an  English- 
man resident  in  Scotland  and  a  Scotswoman 
provided  that  a  fund  settled  by  the  wife 
should,  after  her  death  failing  issue,  belong 
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to  her  "next-of-kin,  excluding  her  husband." 
The  contract  was  prepared  by  a  firm  of 
law-agents  in  Scotland  and  was  in  Scottish 
form.  Some  time  after  the  marriage  the 
parties  moved  to  England,  and  the  wife 
died  domiciled  there.  Held  (diss.  Ld. 
Johnston)  that  the  wife's  next-of-kin  en- 
titled to  succeed  to  the  fund  were  to  be 
ascertained  according  to  the  law  of  Scot- 
land. Lister's  Judicial  Factor  v.  Syme,  1914, 
S.  C.  204 ;  51  S.  L.  E.  166 ;  1914,  1  S.  L.  T. 
12. 

23.  Marriage-Contract  —  Construction- 
Succession  —  Foreign  Heritage  —  Heirs.— 
Under  the  antenuptial  marriage-contract 
of  a  domiciled  Scotsman  all  his  means  and 
estate  heritable  and  moveable  wherever 
situated  were  destined  to  himself  and  his 
wife  and  the  longest  liver  in  liferent,  and 
to  the  children  of  the  marriage,  whom 
failing,  to  the  husband's  heirs  and  assigns 
in  fee.  He  died  intestate  and  without 
issue,  and  part  of  his  estate  consisted  of 
the  proceeds  of  the  sale  of  heritable  pro- 
perty in  New  Zealand.  Held  that  the 
persons  entitled  to  succeed  to  said  proceeds 
were  the  heirs  in  heritage  according  to  the 
law  of  Scotland.  Brown  v.  Brown,  1913 
(0.  H.),  2  S.  L.  T.  314. 

24.  Minor — Capacity  to  Contract— Lex 
loci  contractus  or  Lex  domicilii. — A  minor, 
whose  domicile  was  Irish,  and  whose  father 
resided  in  Ireland,  took  service  as  a  labourer 
in  Scotland,  and,  having  been  injured  in 
the  course  of  his  employment,  agreed,  with- 
out consulting  his  father,  to  accept  com- 
pensation under  the  Workmen's  Compen- 
sation Act,  1906.  Held  that  his  capacity 
to  enter  into  the  agreement  fell  to  be  deter- 
mined by  the  lex  loci  contractus.  M'Feetridge 
V.  Stewarts  &  Lloyds,  i<(Z.,  1913,  S.  C.  773; 
50  S.  L.  E.  505;  1913,  1  S.  L.  T.  325. 
(See  also  voce  Parent  and  Child  (Minojb).) 

25.  Will  —  English  Will  —  Subsequent 
Marriage  of  Testatrix  to  Scotsman  —  Re- 
vocation —  Domicile  of  Succession.  —  In 
England  the  marriage  of  a  lady  ipso  facto 
revokes  any  will  made  by  her  till  then. 
But  if  she  marries  a  Scotsman  she  imme- 
diately acquires  a  Scottish  domicile  of 
succession,  and  the  rule  of  English  law 
does  not  apply.  Westerman's  Exr.  v.  Schwab, 
1905,  8  F.  132;  43S.  L.E.  161;  13S.  L.T. 
594. 


INTERROGATORIES 

See  Evidence,  voce  Commission. 


I.  0.  U. 

See  (1)  Bills   of  Exchange,  voce  Pro- 
missory Note. 
(2)  Evidence,  voce  Admissibility. 

Bequest  of,  see  Writ,  voce  Execution. 
For  Loan,  see  Loan,  voce  Proof. 
Prescription  of,  see  Prescription,  voce 
Vicennial. 


IRRITANCY 

See    (1)    Landlord   and   Tenant,   voce 
Lease. 
(2)  Superior  and  Vassal,  voce  (1) 
Casualty     (Payment)  ;     (2) 
Feu-Contract. 


ISSUE 

See  Process. 

JOINT  ADVENTURE 

See  (1)  Damages,  voce  Eemoteness. 

(2)  Master  and  Servant,  voce  Em- 

ployment. 

(3)  Partnership. 

(4)  Workmen's  Compensation,  voce 

Employment  (Workman). 

JUDGE 

See  Administration  of  Justice. 

JUDICIAL  FACTOR 

Absence,  32. 

Accountant  op  Court,  1,  29,  32. 

Accounting,  8,  32. 

Application  for  Special  Powers,  14, 
15,  25,  28,  29. 

Appointment  (Curator),  2,  3,  6-12. 

Appointment  (Factor),  17-23,  33. 

Bankruptcy,    21,    23;    and   see   Bank- 
ruptcy, voce  Procedure. 

Cautioner,  8. 

Compromise,  4, 

Curator,  2-16. 

Appointed  to  Lunatic  in  Special 
Case,  see  Process,  voce  Special 
Case. 
Appointed  to  Minors,  see  Parent 
AND  Child,  voce  Minor. 
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Appointed  to  Wife  Living  Apart, 
see    Husband  and   Wife,  wee 
Wife. 
Curator  ad  litem,  2-5. 

Appointment  in  Entail  Petition, 

see  Process,  voce  Petition. 
Appointment,  who  may  Apply,  see 

Process,  voce  Curator. 
Contention    by,    on    Behalf    of 
Minors,  see  Entail,  voce  Pro- 
visions to  Younger  Children. 
Curator  bonis,  6-16. 

Conversion    of     Estate    by,    see 
Heritable  and  Moveable,  voce 
Conversion. 
Petition   by,  see  Entail,  voce  Im- 
provement Expenditure. 
Deceased  Person,  1,  8,  23. 
Discharge,  13. 

Discretionary  Powers,  26,  27. 
Duties,  24. 

Executor,  8,  13,  17,  18. 
Expenses  of,  see  Expenses,  voce  Judicial 

Factor. 
Factor,  17-34. 

Application  for,  on  Dissolved  Firm, 
see  Partnership,  voce  Termina- 
tion. 
Appointment  in  Place  of  Trustee, 

see  Trust,  voce  Trustee. 
Appointment  where  Trustees  Dis- 
agree, see  Trust,  voce  Adminis- 
tration. 
Foreign  Assets,  15. 
Foreigner,  Appointment  as  Curator,  11. 
Heritage,  28,  29. 
Insane  Persons,  3,  6,  7,  10,  11. 
Investment,  15. 
Loco  absentis,  32. 
Loco  tutoris,  33,  34. 
Married  Woman,  2,  7. 
Medical  Certificates,  10,  12,  16. 
Minor,  5,  9,  34. 

Partnership,  14, 19, 22;  and  see  Partner- 
ship, voce  Termination. 
Personal  Service,  6. 
Petition,  6-14,  16,  18-20,  22,  23,  25,  26, 

28-30,  32-34. 
Powers,  4,  14,  15,  25-31. 
Eecal,  16,  32,  34. 
Eeduction  of  Deeds,  5,  18. 
Eegistration  of  Stock,  15. 
Sheriff,  1. 

Statutory  Powers,  31. 
Stocks  and  Shares,  15,  30. 
Trust,  20 ;  see  also  voce  Trust. 
Trustees,  5,  21,  23,  26,  27,  31. 
Tutors,  33,  34. 

1.  Accountant  of  Court— Judicial  Fac- 
tors (Scotland)  Act,  1880  (43  &  44  Vict. 


c.  4),  sec.  4  (7)— Judicial  Factors  (Scotland) 
Act,  1889  (52  &  53  Vict.  c.  39),  sec.  6.— 
The  Court  directed  that  factors,  appointed 
by  Sheriffs  or  Sheriffs-Substitute  for  the 
purpose  of  confirming  to  the  estates  of 
persons  dying  intestate  without  representa- 
tives or  with  representatives  who  are  in 
minority  or  pupilarity,  shall  be  subject  to 
the  accountant's  supervision,  in  terms  of 
the  provisions  of  the  Judicial  Factors  (Scot- 
land) Act,  1889,  sec.  6.  Accountant  of 
Court,  Beporter,  1907,  S.  C.  909 ;  44  S.  L.  E. 
643  ;  15  S.  L.  T.  34. 

2.  Curator  ad  litem— Affiliation — Title 
to  Sue  —  Marriage  Pendente  lite. — The 
pursuer  in  a  filiation  action  appealed  to 
the  Court  of  Session.  Pending  the  appeal 
she  married,  and  her  husband,  with  whom 
she  was  living,  refused  to  sist  himself.  On 
the  pursuer's  motion  the  Court  appointed 
a  curator  ad  litem.  Gaffney  v.  Connerton, 
1909,  S.  C.  1009 ;  46  S.  L.  E.  709 ;  1909. 
1  S.  L.  T.  491. 

3.  Curator  ad  litem— Insanity— Action 
of  Damages  by  Wife  with  Consent  of  Hus- 
band— Insanity  of  Wife  Supervening  after 
Mandate  given  to  Raise  Action  but  before 
Service  of  Summons. — In  an  action  of 
damages  at  the  instance  of  a  wife  with 
the  consent  of  her  husband  the  pursuer 
became  insane  after  a  mandate  authorising 
the  raising  of  the  action  had  been  granted, 
but  before  the  action  had  been  actually 
raised.  The  Lord  Ordinary  (Dewar)  having 
appointed  a  curator  ad  litem,  the  Court 
recalled  the  appointment  as  unnecessary  and 
remitted  to  the  Lord  Ordinary  to  proceed. 
Hutchinson  v.  Dougall's  Trs.,  1912,  2  S.  L.  T. 
516 ;  and  see  voce  Title  to  Sue  (Lunatic). 

4.  Curator  ad  litem— Powers— Compro- 
mise.— A  curator  ad  litem  has  power  to  com- 
promise the  lis.  Dewars  v.  Dewars'  Trs., 
1906  (0.  H.),  44  S.  L.  E.  14;  14  S.  L.  T. 
238. 

5.  Curator  ad  litem  —  Reduction  of 
Marriage-Contract. — Trustees  ordained  to 
supply  out  of  trust  estate  funds  necessary 
for  defence  of  curator  ad  litem  and  minor 
beneficiary.  Cathcart  v.  Cathcart's  Trs,, 
1906  (0.  H.),  13  S.  L.  T.  909. 

6.  Curator  bonis  —  Appointment  —  In- 
capax  in  Asylum  Abroad— Personal  Ser- 
vice Dispensed  with.— In  an  application 
for  the  appointment  of  a  curator  bonis  to  an 
insane  person  who  was  at  the  date  of  the 
application    confined    in    an    asylum    at 
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Pretoria,  the  Lord  Ordinary  dispensed  with 
personal  service.  Buyers,  Petr.,  1910 
(0.  H.),  2  S.  L.  T.  201. 

7.  Curator  bonis  —  Appointment  —  Mar- 
ried Woman. — Where  a  petition  craved  for 
the  appointment  of  a  married  woman  to 
be  curator  bonis  to  her  sister  who  was  of 
unsound  mind,  the  Court  made  the  appoint- 
ment. Smith  Sligo  and  Others,  Petrs.,  1914 
(O.  H.),  1  S.  L.  T.  287. 

8.  Curator  bonis  —  Appointment  — 
Nominee  of  Cautioner  and  Executor  for 
Deceased  Curator. — The  Lord  Ordinary  re- 
fused to  appoint  as  curator  bonis  the  nominee 
of  the  petitioner,  who  was  the  executor  and 
cautioner  of  the  late  curator,  as  the  first 
duty  of  the  new  curator  was  to  call  his 
predecessor  to  account.  Leslie,  1904 
(0.  H.),  12  S.  L.  T.  359. 

9.  Curator  bonis — Appointment — Opposi- 
tion by  Minor — Power  of  Go\iit.— Question 
(per  Ld.  Skerrington)  as  to  power  of  the 
Court  to  appoint  a  curator  bonis  to  a  minor 
pubes  against  his  will.  Eutcheon  v.  Alex- 
ander, 1909  (0.  H.),  46  S.  L.  E.  714; 
1909,  1  S.  L.  T.  71. 

10.  Curator  bonis  —  Appointment  — 
Petition  by  Incapax  Mmself. — A  petition 
for  appointment  of  a  curator  bonis  was  pre- 
sented by  an  incapax,  who  averred  that  he 
was  in  his  ninety-second  year  and  of 
unsound  mind.  The  Lord  Ordinary,  after 
being  satisfied  by  two  medical  certificates 
that  the  petitioner  was  of  unsound  mind 
but  yet  understood  the  meaning  of  the 
petition,  granted  the  prayer.  A.  B.,  1908 
(O.  H.),  16  S.  L.  T.  557. 

11.  Curator  bonis  —  Appointment  — 
Woman  Outwith  Jurisdiction.  —  Circum- 
stances in  which  the  Court  appointed  a 
lady  residing  outwith  its  jurisdiction  to 
be  curator  bonis  to  an  incapax.  Duff,  Petr., 
1910  (0.  H.),  2  S.  L.  T.  202. 

12.  Curator  bonis— Facile  Person— Ap- 
pointment—Medical  Certificate.— The  Lord 
Ordinary  refused  to  grant  the  prayer  of  a 
petition  for  appointment  of  a  curator  bonis 
to  an  old  lady,  who  was  averred  to  be  facile, 
on  the  ground  that  no  medical  certificate 
had  been  produced.  Observed  by  Lord 
Guthrie:  "It  is  not  necessary  to  decide 
that  the  Court  would  make  the  production 
of  medical  certificates  a  necessary  pre- 
liminary in  every  conceivable  case.  But 
to    warrant    the    Court   dispensing    with 


certificates  would  require  very  special  aver- 
ments." Calderwood  v.  Dumcan,  1907 
(0.  H.),  14  S.  L.  T.  777. , 

13.  Curator  bonis — Petition  for  Discharge 
— Balance  Due  to  Petitioner — Incompetent 
Crave. — Held  incompetent  to  insert  in  the 
prayer  of  a  petition  by  a  curator  bonis  for 
discharge  a  crave  for  decree  against  the 
executors  of  the  ward  for  payment  of  a 
balance  due  to  the  petitioner.  Mackie 
(Wallace's  Curator  Bonis),  Petr.,  1910 
(0.  H.),  1  S.  L.  T.  167. 

14.  Curator  bonis— Power  to  Terminate 
Ward's  Contract  of  Copartnership — Ward's 
Maintenance  and  Household  Expenditure 
— Power  to  Subscribe  to  Charitable  Objects 
Supported  by  Ward. — A  petition  for  special 
powers  for  the  above  purposes  granted, 
Currie,  Petr.,  1904  (0.  H.),  12  S.  L.  T.  30. 

15.  Curator  bonis— Powers — Investment 
—Authority  to  Register  Stock  of  English 
Company  in  Own  Name— Acknowledgment 
of  Trust  by  Endorsation  on  Stock  Certifi- 
cate.— A  curator  bonis  invested  part  of  his 
ward's  estate  in  debenture  stock  of  an 
English  railway  company,  and  took  the 
transfers  in  name  of  his  ward  per  himself 
as  curator  bonis.  On  the  company  refusing 
to  register  the  transfers  in  the  name  of  the 
ward,  the  curator  bonis  applied  for  special 
power  to  register  the  stock  in  his  own 
name.  The  Lord  Ordinary  (Hunter) 
granted  the  authority  craved,  but  observed 
that  the  proper  course  for  a  curator  bonis 
was  to  register  in  his  own  name,  and  to 
endorse  on  the  share  certificate  a  statement 
to  the  efi'ect  that  he  held  the  stock  for 
behoof  of  his  ward  (Crumpton's  Civrator 
Bonis  V.  Accountant  of  Court,  1886,  14  E. 
55,  followed).  Brodie  v.  London  and  Nortli- 
Western  Ely.  Coy.,  1912  (0.  H.),  50  S.  L.  R. 
162;  1912,  2S.  L.  T.  447. 

16.  Curator  bonis— Recal— Undue  Influ- 
ence— Degenerate. — A  woman  degenerate 
was  put  under  curator  bonis  in  1905.  She 
now  petitioned  for  recal.  On  the  medical 
reports  the  Lord  Ordinary  refused  the 
petition.  A.  B.  v.  A.  B.'s  Curator  Bonis, 
1908  (0.  H.),  16  S.  L.  T.  583. 

17.  Factor  —  Appointment  —  Application 
by  Executor-Nominate  for  Confirmation  to 
Estate— Application  Refused — Danger  to 
Estate  —  Judicial  Factor  Appointed  by 
Court. — Circumstances  in  which  the  Court 
dismissed  the  application  for  confirmation 
of  a  servant  who  had  been  appointed  to 
act    as    his    executor  by   a  testator  and 
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<ippointed  a  judicial  factor  on  the  estate. 
Simpson's  Ezr.  v.  Simpson's  Trs.,  1912,  S.  C. 
418;  49  S.  L.  R.  369;  1912,  1  S.  L.  T. 
187.  (See  Heirs  and  Executors,  wee 
•Confirmation.) 

18.  Factor  —  Appointment  —  Executor- 
Nominate  under  Disputed  Will  not  Con- 
firmed—Appointment of  Factor  Pending 
Action  for  Reduction  of  Will.— An  action 
of  reduction  of  a  will  was  raised  before  tbe 
executrix  under  the  will  had  confirmed 
under  the  will,  and  the  pursuers  petitioned 
for  the  appointment  of  a  factor  on  the 
deceased's  estate.  The  Lord  Ordinary 
made  the  appointment  craved,  limiting  its 
duration  under  a  reference  to  the  pro- 
ceedings for  reduction,  and  with  a  direction 
to  preserve  the  estate  in  its  then  form  so 
far  as  consistent  with  prudent  manage- 
ment. Blackwood  v.  Beith,  1905  (0.  H.), 
13  S.  L.  T.  629. 

19.  Factor— Appointment— Interim  Ap- 
pointment —  Partnership— Differences  be- 
tween Partners. — Circumstances  in  which 
the  Lord  Ordinary,  in  a  petition  for 
sequestration  of  a  partnership  estate  and 
for  appointment  of  a  judicial  factor,  refused 
to  make  an  ad  interim  appointment  but 
restricted  the  inducice  to  four  days.  Scott, 
Petr.,  1910  (0.  H.),  2  S.  L.  T.  234. 

20.  Factor— Appointment — Petition  for 
Appointment  —  Competency. — A  petition 
for  appointment  of  a  judicial  factor  must 
contain  a  crave  for  sequestration  of  the 
estate,  except  in  the  case  of  a  lapsed  trust. 
Booth  V.  M'Kinnon,  1908  (0.  H.),  15  S.  L.  T. 
848. 

21.  Factor — ^Appointment — Interim  Ap- 
pointment— Pending  Sist  of  Sequestration. 
— Where  a  sequestration  has  been  sisted 
with  a  view  to  a  deed  of  arrangement 
being  carried  through,  and  there  is  already 
a  trustee  in  ofl&ce,  it  is  incompetent  to 
appoint  a  judicial  factor  to  manage  the 
estate  pending  the  sist.  Brown  v.  Bayley's 
Trs.,  1910,  S.  C.  76;  47  S.  L.  E.  115; 
1909,  2  S.  L.  T.  388. 

22.  Factor  —  Appointment  —  Title  to 
make  Application  —  Crown.— A  man  died 
unmarried  and  intestate,  leaving  moveable 
estate.  No  next-of-kin  could  be  traced. 
A  partner  of  the  firm  which  acted  as  his 
law-agents  applied  to  have  a  judicial  factor 
appointed  on  his  estate.  The  Crown 
lodged  answers  as  ultimus  hceres.  The  Lord 
Ordinary  granted  the  petition.     Handyside 


V.  The  Lord  Advocate,  1909  (0.  H.),  1  S.  L.  T. 
268. 

23.  Factor — Appointment  on  Estate  of 
Person  Deceased— Trustees  Appointed  but 
not  Confirmed  —  Bankruptcy  (Scotland) 
Act,  1856  (19  &  20  Vict.  c.  79),  sec.  164.— 
The  Lord  Ordinary  (Hunter)  dismissed  a 
petition  for  the  appointment  of  a  judicial 
factor  upon  the  estate  of  a  deceased  person 
where  trustees  were  in  oflSce  at  the  date 
when  the  petition  was  presented,  and  were 
duly  confirmed  at  the  time  when  the 
petition  was  heard.  London,  &c.,  Bank,  Ltd. 
V.  Lumsden's  Trs.,  1913  (0.  H.),  1  S.  L.  T. 
262. 

24.  Factor — Duties — Process  Concerning 
Factory  Estate. — It  is  the  duty  of  a  judicial 
factor  to  keep  himself  informed  of  the 
steps  in  a  process  although  the  factory  has 
no  direct  interest.  Tait  v.  Gray,  1908 
(0.  H.),  15  S.  L.  T.  1068. 

25.  Factor— Powers— Power  to  Let  Urban 
Subjects — Application  for  Special  Powers. — 
It  is  within  the  ordinary  powers  of  adminis- 
tration of  a  judicial  factor  to  grant  a  lease 
of  urban  subjects,  and,  apart  from  special 
circumstances,  it  is  unnecessary  for  him  to 
apply  to  the  Court  for  authority  to  do  so. 
Observations  (by  the  Lord  President)  on  the 
meaning  of  an  application  by  a  judicial 
factor  for  special  powers.  Tosh's  Judicial 
Factor,  1913,  S.  C.  242;  50  S.  L.  E.  148; 
1912,  2  S.  L.  T.  440. 

26.  Factor— Powers— Authority  to  Exer- 
cise Discretionary  Power. — An  application 
by  a  judicial  factor  for  authority  to  exer- 
cise a  discretionary  power  conferred  upon 
trustees  (none  of  whom  accepted  office) 
granted  subject  to  the  supervision  of  the 
Court.  Brown  {Macfarlan's  Factor),  Petr., 
1910  (0.  H),  1  S.  L.  T.  29. 

27.  Factor  —  Powers  —  Discretionary  — 
Trust  —  Delectus  personae. —Discretionary 
powers  to  trustees  to  select  charitable 
institutions  are  personal  to  the  trustees 
and  cannot  be  exercised  by  a  judicial  factor 
(Robbie's  Judicial  Factor,  1893,  20  E.  358; 
30  S.  L.  E.  411,  followed).  Goudie  v.  Forbes, 
1904  (0.  H),  12  S.  L.  T.  377. 

28.  Factor  —  Powers— Special— Purchase 
of  Heritable  Property.  —  Power  granted 
to  call  up  bonds  which  were  originally  the 
proceeds  of  a  sale  of  heritage  and  to  pur- 
chase other  heritage  and  to  borrow  on 
security  of  heritage  to  be  so    purchased. 
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Brodie  (Steven's  Judicial  Factor),l907  (0.  H.), 
15  S.  L.  T.  17. 

29.  Factor  —  Powers  —  Special— Sale  of 
Heritage — Adverse  Report  by  Accountant 
of  Court. — In  the  face  of  an  adverse  report 
by  the  Accountant  of  Court  the  Lord 
Ordinary  on  the  Bills  granted  a  judicial 
factor  authority  to  sell  heritage.  Ymmgs, 
Peirs.,  1905  (0.  H.),  43  S.  L.  E.  648. 

30.  Factor— Powers— Speculative  Shares 
— Authority  to  Retain. — The  Court  authm-- 
ised  a  judicial  factor  on  a  trust  estate  to 
retain  shares  with  a  considerable  liability 
attaching  in  hopes  that  they  might  im- 
prove in  value,  where  it  was  only  possible 
to  get  rid  of  them  by  paying  a  sum  per 
share  which  would  have  all  but  exhausted 
the  estate.  Brovming's  Factor,  1905,  7  F. 
1037  ;  42  S.  L.  E.  825  ;  13  S.  L.  T.  303. 

31.  Factor — Powers — Statute — Statutory 
Undertaking — Power  to  Raise  Rates  at  his 
own  Hand— Greenock  Harbour  Act,  1880 
(43  &  44  Vict.  c.  clxx.),  sec.  10.— Held  that 
a  judicial  factor  appointed  in  terms  of  see. 
10  of  the  Grreenock  Harbour  Act,  1880, 
had  no  power  to  raise  the  harbour  rates  at 
his  own  hand,  bis  right  being  limited  to 
receiving  from  the  trustees  the  gross 
revenue  as  collected  under  their  adminis- 
tration {Ootton  V.  Beattie,  17  E.  262  ;  27 
S.  L.  E.  214,  followed).  Gh-eenock  Harbow 
Trs.  V.  Carmichael,  1908,  S.  G.  944;  45 
S.  L.  E.  753;  16  S.  L.  T.  168.  Affirmed 
1910  (H.  L.),  S.  C.  32;  47  S.  L.  E.  352 ; 
1910,  1  S.  L.  T.  156. 

32.  Factor— Recal — Accounting— Factor 
Loco  absentis— Return  of  Absent  Ward 
and  Granting  of  Trust-Deed  —  Liability 
of  Factor  to  Lodge  Accounts  before  Dis- 
charge.— A  factor  loco  absentis  ad  interim 
was  appointed,  and  extracted  his  appoint- 
ment. Shortly  thereafter  the  ward  re- 
turned, and  granted  a  trust-deed  in  favour 
of  the  factor,  who  had  been  so  appointed 
by  the  Court.  In  a  petition  for  recal  of 
the  factory  it  was  averred  that  the  factor 
had  dealt  with  the  estate  under  the  trust- 
deed,  and  that  he  had  had  no  intromis- 
sions as  factor  with  the  estate.  The 
petition  was  opposed  by  the  Accountant 
of  Court  on  the  ground  that  the  petitioner 
refused  to  submit  his  accounts  of  intro- 
missions with  the  factory  estate.  The 
Lord  Ordinary  ordained  the  petitioner  to 
lodge  with  the  Accountant  of  Court  an 
account  of  his  intromissions  as  factor  loco 
absentis  ad  interim.     Craig  {Gorman's  Factor) 


V.  Accountant  of  Court,  1907  (0.  H.),  15 
S.  L.  T.  645. 

33.  Factor  Loco  tutoris — Appointment — 
Objection  to  Nominee  of  Nearest  Agnate- 
Neutral  Factor.  —  The  nominee  of  peti- 
tioners (including  the  nearest  agnate)  for 
the  appointment  of  a  factor  bco  tutoris 
was  objected  to  by  the  respondents  (the 
pupil  and  certain  relatives).  The  Court 
appointed  a  neutral  factor  {Sinclair  v. 
Sutherland,  1828,  7  S.  214,  and  Jackson  v. 
Wight,  1835,  13  S.  961,  commented  on). 
Hutcheon  v.  Alexander,  1909  (0.  H.),  46 
S.  L.  E.  714 ;  1909,  1  S.  L.  T.  71. 

34.  Factor  Loco  tutoris— Recal.— A  factor 
loco  tutoris  was  appointed  upon  the  estate  of 
two  children,  whose  father  had  left  the 
country  and  whose  affairs  were  embar- 
rassed. The  estate  consisted  of  shares  in 
the  trust  estate  of  their  maternal  grand- 
mother. Part  of  the  children's  estate  was 
a  bond  and  disposition  in  security  granted 
by  their  father.  On  his  return  to  this 
country  he  petitioned  for  recal  of  the 
factory.  Petition  refused.  Macalister  v. 
Crawford's  Trs.,  1909  (0.  H.),  1  S.  L.  T. 
232. 


JURISDICTION. 

See  International  Law. 

See  also  Foreign  (Eeference  Title). 

Access  to  Children,  Petition  for, 
36,  38. 

Appeal — Competency,  see  voce  Eeview. 

Arbitration,  see  voce  Arbitration. 

Arrestment  to  Found,  1-15,  49,  50;  see 
also  Process,  voce  Extract. 

Bankruptcy  Proceedings,  see  Bank- 
ruptcy, voce  (1)  Procedure  (Se- 
questration); (2)  Vesting  op  the 
Estate. 

Business  Carried  on  in,  16,  17. 

Civil  or  Criminal,  see  Eeview,  voce 
Appeal  (Competency). 

Criminal,  40,  45-48,  64,  66,  69 ;  see  also 
Justiciary,  voce  Procedure 
(Irregularity). 
Necessity  to  Libel  Statute  Con- 
ferring Jurisdiction,  see  Jus- 
ticiary, voce  Complaint. 

Company,  5, 14, 16, 18,  43,  44,  54,  55;  see 
also  Company,  voce  Liquidation. 

Court  of  Chancery,  19. 

Court  of  Session,  7,  18-21,  27,  51,  54, 
55,  71-74;  and  see  voce  Husband  and 
Wife,  infra. 
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Dean  of  Guild,   22  j   and  see  voce  (1) 

Dean  of  Guild;  (2)  Burgh. 
Delict,  23. 
Divorce,  31-38. 
Domicile,  31-39,  58,  61,  62,  71 ;  see  also 

voce  (1)  Residence,  infra;  (2)  Inter- 
national Law. 
Education  Department,  21. 
Exchequer  Court,  24. 
Foreigner,  3, 15,  23,  30,  36,  38,  56,  59, 61, 

65,  66,  73-75. 
Foreign  Trustee,  75. 
Forum  non  conveniens,  25-28,  55;  see 

also   Arbitration,  voce   Eeference 

Clause. 
Furthcoming,  67. 
Heritage,  29,  30,  70. 
Husband  and  Wife,  31-39. 
Insurance  Commissioners,  52. 
Justice  of  Peace,  40,  41,  45. 
Liquidation,  5,  43,  55 ;  and  see  Company, 

voce  Liquidation. 
Local  Government,  40,  41,  57. 
Lord  Ordinary  on  the  Bills,  43,  44. 
Lyon  King  of  Arms,  42. 
Magistrates,  see  voce  Burgh,  and  Police 

Magistrates,  infra. 
Motor  Car  Act,  1903,  45. 
Nullity  of  Marriage,  39. 
Police  Magistrate,  45-48. 
Privative,  49-52 ;  and  see  Review,  voce 

Appeal  (Competency). 
Railway  and  Canal  Commissioners,  53. 
Reconvention,  54-56. 
Registration  Appeal  Court,  57. 
Residence,  39,  58-62. 
Sea  Fisheries  Act,  1895,  66. 
Sheriff,  3,  15-17,  49-51,  56,  63-69;  and 
see  voce  Sheriff. 

As     Arbiter     under    Workmen's 
Compensation  Acts,  see  Work- 
men's Compensation,  voce  Com- 
pensation. 
Statutory,  7,  46-48,  52,  69. 
Succession,  70,  71. 
Trade  Union,  72-74. 
Trust,  75 ;  see  also  Trust,  voce  Trustee 

(Resignation). 
"Vacation,"  43,  44. 
Will,  10,  26,  70,  71. 

1.  Arrestment  to  Found— Accountability 
—Sum  in  Hands  of  Bank— Bank  not  Liable 
to  Account  to  Common  Debtor— Personal 
Bar.— Pursuers,  metal  merchants  in  Glas- 
gow, entered  into  a  contract  with  the 
defenders,  metal  merchants  in  London,  for 
the  shipment  to  Scotland  of  a  quantity  of 
iron  bars,  whereby  it  was  agreed  that  the 
defenders  should  receive  cash  in  exchange 


for  the  shipping  documents.  The  bills  of 
lading  were  sent  to  a  bank  in  Glasgow,  and 
the  pursuers,  on  receipt  of  an  order  notice 
from  the  bank,  paid  over  the  money  and 
received  the  documents  in  exchange.  The 
money,  on  being  paid  over,  was  immediately 
arrested  by  the  pursuers  in  the  hands  of 
the  bank  to  found  jurisdiction.  Held  (1) 
that,  as  the  Glasgow  bank  were  under  no 
obligation  to  account  for  the  money  to  the 
defenders,  but  only  to  the  defenders'  bank 
in  London  which  had  employed  them,  the 
arrestments  were  inept  to  found  jurisdic- 
tion ;  and  (2)  {rev.  Ld.  Dewar,  diss.  Ld. 
Mackenzie)  that  the  pursuers  were  not 
bound  by  the  terms  of  their  contract  with 
the  defenders  from  attempting  to  arrest  the 
cash  payments  which  they  had  themselves 
made.  /.  &  G.  Mmray  v.  Wallace,  Marrs  & 
Cvy.,  1914,  S.  C.  114;  51  S.  L.  R.  95; 
1913,  2  S.  L.  T.  385. 

2.  Arrestment  to  Found— Competency- 
Action  for  Delivery  in  Terms  of  a  Con- 
tract and  Failing  Delivery  for  Damages.— 

Held  that  jurisdiction  was  competently 
founded  by  arrestment  in  an  action  con- 
cluding for  delivery  of  goods  in  terms  of  a 
contract  and  failing  delivery  for  damages. 
TJrvimh  Electric  Coy.  Ltd.  v.  Eolman  &  Coy., 
1913,  S.  C.  954;  50  S.  L.  R.  767;  1913, 
2  S.  L.  T.  5. 

3.  Arrestment  to  Found  —  Foreigner — 
Sheriff— Sheriff  Courts  (Scotland)  Act,  1907 
(7  Edw.  VII.  c.  51),  sec.  6.— Under  the 
Sheriff  Courts  Act,  1907,  arrestments  to 
found  jurisdiction  against  a  foreigner  in  the 
Sheriff  Court  are  competent,  and  it  is 
immaterial  whether  the  arrestments  pro- 
ceed upon  Signet  letters,  or  upon  the 
special  forms  introduced  by  the  Act,  pro- 
vided that  they  are  effectual  and  the 
subjects  arrested  are  within  the  jurisdic- 
tion. Dickson  &  Walker  v.  Mitchell  &  Coy., 
1910,  S.  C.  139;  47  S.  L.  R.  110;  1909, 
2  S.  L.  T.  390. 

4.  Arrestment  to  Found  —  Nature  of— 
Nexus. —  Although  arrestments  to  found 
jurisdiction  impose  no  nexus  on  the  sub- 
jects attached,  yet  there  must  be  some 
subject  attached,  and  the  test  of  its  sub- 
stance is.  Could  it  have  been  made  furth- 
coming had  it  been  arrested  in  execution  1 
Leggat  Brothers  v.  Gray,  1908,  S.  C.  67  ;  45 
S.  L.  R.  67  ;  15  S.  L.  T.  533. 

5.  Arrestment  to  Found— New  Pursuer 
Sisted— Arrestments  Used  by  Company- 
Subsequent  Liquidation. — An    action  was 
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raised  by  a  company  on  arrestments  to 
found  jurisdiction.  The  company  there- 
after went  into  liquidation  and  a  liquidator 
was  appointed.  The  action  went  asleep 
and  was  awakened  by  interlocutor  which 
sisted  the  liquidator  "as  the  pursuer  in 
the  action  in  room  and  place  of  the  said 
company."  Held  that  the  liquidator  could 
not  found  upon  the  arrestments  as  they 
were  not  laid  on  by  him.  The  Liquidator  of 
the  American  Mortgage  Coy.  of  Scotland,  Ltd. 
V.  Sidway  and  Another,  1907  (0.  H.),  14 
S.  L.  T.  924.  \N.B.—\J^on  a  reclaiming 
note  to  the  First  Division  this  decision  was 
reversed  on  1st  November  1907.  The  case 
is  not  reported.) 

6.  Arrestment  to. Found — Scope — Change 
of  Action. — "Arrestments  found  jurisdic- 
tion not  only  in  the  action  as  originally 
laid,  but  as  competently  amended."  Hope 
V.  Derwent  Boiling  Mills  Coy.  Ltd.,  1905, 
7  F.  837;  42  S.  L.  E.  794;  13  S.  L.  T. 
364. 

7.  Arrestment  to  Found — Scope — Statu- 
tory Liability— Local  Statute. — The  Tyne 
Commissioners  are  under  their  local  Act 
empowered  to  break  up  wrecks  and  to 
recover  the  expense  incurred  by  them  in 
connection  with  such  wrecks  from  the 
owners  thereof  by  "  proceeding  or  action 
in  any  Court  of  summary  or  competent 
jurisdiction."  The  owners  of  the  wreck 
in  this  case  were  Danish  subjects,  and  the 
commissioners  founded  jurisdiction  by 
arresting  a  ship  belonging  to  them  in  a 
Scottish  port,  and  thereafter  sued  them 
in  the  Court  of  Session  for  the  expenses 
of  the  wreck.  Held  that  the  Court  had 
jurisdiction  to  try  the  action.  The  Tyne 
Improvement  Commissioners  v.  AktieselsJcabet 
Aalhorg  Dampskibsselskab,  1905  (0.  H.),  12 
S.  L.  T.  693. 

8.  Arrestment  to  Found  —  Subject  Ar- 
rested—Alimentary   Income— Alimentary 

Oieditoi.— Opinion  per  Lord  Cullen  (Ordin- 
ary) that  a  wife  holding  a  decree  against 
her  husband  for  aliment  is  in  the  same 
position  as  an  alimentary  creditor,  and  as 
such  is  entitled  to  attach  the  alimentary 
income  of  her  husband.  Baird  v.  Baird, 
1910  (0.  H.),  1  S.  L.  T.  95. 

9.  Arrestment  to  Found— Subjects  Ar- 
rested— Cheque  Granted  by  Pursuer  to  Pay 
Debt  Due  by  him  to  the  Defender— Proceeds 
thereof  Arrested  in  Hands  of  Defender's 
Agents — Personal  Bar.— The  pursuer  owed 


money  to  the  defender.  His  law-agent 
handed  to  defender's  law-agent  at  Paisley 
a  cheque  drawn  by  the  pursuer  upon  a 
branch  of  the  Bank  of  Scotland  in  Glasgow. 
The  defender's  law-agents  handed  the 
cheque  to  their  bankers — the  branch  office 
of  the  National  Bank  at  Paisley — for 
collection,  who  in  turn  sent  it  to  their 
head  office  in  Glasgow.  As  soon  as 
the  cheque  had  been  presented  and 
honoured,  and  before  intimation  thereof 
had  been  made  to  the  National  branch  at 
Paisley  or  to  the  defender's  agents,  the 
pursuer's  agent  caused  all  sums  due  by 
the  defender's  agent  to  the  defender  to  be 
arrested.  Held  that  the  arrestment  validly 
attached  the  proceeds  of  the  cheque.  Pol- 
lock, Whyte  &  Waddell  v.  The  Old  Park 
Forge,  Ltd.,  1907  (0.  H.),  15  S.  L.  T.  3. 
Cf.  Millar  &  Lang  v.  Poole,  1907  (0.  H.), 
15  S.  L.  T.  76. 


10.  Arrestment  to  Found— Subject  Ar- 
rested —  Interest  under  Will  Subject  to 
Resolutive  Power. — An  arrestment  of  an 
interest  under  a  will  which  was  restrictable 
by  trustees  to  an  alimentary  liferent  held 
good,  the  interest  or  share  having  vested  at 
the  date  of  the  execution  of  the  arrestment, 
and  the  power  to  restrict  not  having  been 
exercised.  Baird  v.  Baird,  1910  (0.  H.), 
1  S.  L.  T.  95. 

11.  Arrestment  to  Found— Subject  Ar- 
rested—Personal Luggage  in  Hotel.— flisM 
by  Lord  Dewar  (Ordinary)  that  arrestment 
ad  fwndandwm  jwrisdictkmem  of  the  personal 
luggage  of  a  person  staying  at  an  hotel  in 
the  hands  of  the  hotelkeeper  is  incompe- 
tent. Hutchison  v.  Hutchison,  1912  (0.  H.), 
1  S.  L.  T.  219. 

12.  Arrestment  to  Found— Subjects  Ar- 
rested—Rejected  Goods  Arrested  in  Hands 
of  Railway  Company — Personal  Bar.— The 

defenders  supplied  the  pursuers  with  cer- 
tain goods  which  the  pursuers  rejected  as 
diseonform  to  contract,  and  refused  to  pay 
for.  The  defenders  requested  them  to 
return  the  goods  by  the  Caledonian  and 
London  and  North  -  Western  Eailways. 
While  the  goods  were  in  the  hands  of 
the  Caledonian  Railway  Company  in  course 
of  transit  they  were  arrested  by  the  pur- 
suers. Held  that  the  arrestments  were 
valid,  and  that  jurisdiction  had  been  duly 
founded.  Brahy  <&  Coy.  Ltd.  v.  Banks  & 
Coy.  (Oldbury),  Ltd.,  1907  (0.  H.),  15 
S.  L.  T.  161. 
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13.  Arrestment  to  Found— Subjects  Ar- 
rested—Samples of  Gilt  Designs  Accom- 
panied by  Invoice  for  Is.  6d.— No  Mercan- 
tile Value.— A  book  of  samples  of  gilt 
designs  was  sent  to  the  arrestee  along 
with  an  invoice  for  Is.  6d.  It  was  proved 
that  the  book  had  no  mercantile  value  and 
that  the  purpose  of  sending  such  invoices 
was  to  protect  the  sender  against  idle 
curiosity,  and  that  it  was  customary  not 
to  exact  payment  of  this  sum.  Held  that 
what  was  arrested  was  simply  the  samples, 
■and  that  as  these  had  no  mercantile  value 
the  arrestment  was  bad.  Miller  &  Lang  v. 
Poole,  1907  (0.  H.),  15  S.  L.  T.  76. 

14.  Arrestment  to  Found— Subject  Ar- 
restable—Shares  in  Limited  Joint-Stock 
Company. — Shares  in  a  limited  joint-stock 
company,  incorporated  under  the  Companies 
Acts  in  Scotland,  are  arrestable  jurisdictionis 
fundandce  causa.  American  Mortgage  Coy.  of 
■Scotland,  Ltd.  v.  Sidway,  1908,  S.  C.  500; 
45  S.  L.  E.  390 ;  15  S.  L.  T.  850. 

15.  Arrestment  to  Found — Subject  Ar- 
rested— Sum  Consigned  in  Hands  of  Clerk 
of  Court. — A  foreigner  raised  an  action  in 
the  Sheriff  Court  against  a  Scotsman  for 
payment  of  sums  alleged  to  be  due  for  lime- 
stone and  sand.  With  his  defences  the 
defender,  who  admitted  liability  for  the 
limestone,  consigned  the  amount  claimed 
for  it  in  the  hands  of  the  sheriff-clerk,  and 
obtained  a  simple  acknowledgment  there- 
for which  did  not  state  the  purpose  of  the 
consignation.  The  action  was  afterwards 
settled  on  terms  which  involved  the  return 
to  the  defender  of  the  sum  consigned.  A 
creditor  of  the  foreigner  arrested  the  eon- 
signed  money  while  it  was  in  the  hands  of 
the  sheriff- clerk  jurisdictionis  fundandce 
causa,  and  on  the  strength  of  the  arrest- 
ment raised  an  action  against  the  foreigner 
in  the  Sheriff  Court.  Seld  (diss.  Ld.  John- 
ston) that  the  arrestment  was  bad,  in  respect 
that  at  the  time  it  was  laid  on  there  was  no 
obligation  on  the  sheriff-clerk  to  pay  or  to 
account  for  the  consigned  money  to  the 
foreigner ;  and  plea  of  no  jurisdiction  sus- 
tained {Lockwood,  [1738]  M.  736,  and  Pollock 
V.  Scott,  1844,  6  D.  1297,  considered  and 
distinguished).  Shankland  <&  Coy.  v.  M'Gfilr 
downy,  1912,  S.  C.  857;  49  S.  L.  E.  564; 
1912,  1  S.  L.  T.  410. 

16.  Business  in  Sheriffdom  —  English 
Company  —  Representatives  in  Scotland 
Paid  by  Commission.— An  English  com- 
pany carried  on  business  in  Scotland 
through  local  representatives  who  procured 


orders  and  were  paid  by  commission,  using 
their  own  business  premises  for  office  pur- 
poses. Held  that  the  company  did  not 
carry  on  business  in  Scotland  in  the  sense 
of  the  Sheriff  Courts  Act,  1876,  sec.  46. 
Roberts  v.  Provincial  Homes  Investment  Coy. 
Ltd.,  1907  (J.),  S.  C.  7;  44  S.  L.  E.  76; 
14  S.  L.  T.  440. 

17.  Business  Premises  —  Foreign  Firm 
Carrying  out  Contract  in  Scotland. — A 
foreign  firm  carrying  out  a  contract  in  this 
country  used  a  wooden  building  as  an  office. 
It  was  occupied  by  a  timekeeper,  a  clerk, 
and  a  manager,  who  had  charge  of  the  con- 
tract. The  men  were  paid  at  the  office  and 
communications  were  addressed  there.  In 
an  action  for  personal  injuries  by  an  em- 
ployee the  Lord  Ordinary  held  that  having 
a  place  of  business  in  the  sheriffdom,  where 
the  action  originated,  is  a  sufficient  ground 
of  jurisdiction  in  all  actions  arising  out  of 
business  conducted  there,  and  that  the 
having  a  place  of  business  within  the 
sheriffdom  was  sufficiently  averred,  and 
allowed  a  proof.  The  Court  adhered. 
Huglies  v.  Stewart,  1907,  S.  0.  791;  44 
S.  L.  E.  549 ;  14  S.  L.  T.  856. 

18.  Court  of  Session  —  Competency  — 
Compensation  —  Compulsory  Powers  —  De- 
clarator of  Right  to  Compensation  — 
Amount  of  Compensation. — Held  that  the 
Court  of  Session  has  jurisdiction  to  declare 
that  a  person  has  a  right  to  compensation 
from  a  company  which  has  compulsorily 
acquired  lands,  but  it  has  no  jurisdiction 
to  make  any  inquiry  as  to  amount  or  to 
order  that  an  arbitration  shall  be  insti- 
tuted. Smith  V.  Lanarkshire  and  Ayrshire 
Rly.  Coy.,  1905  (0.  H.),  12  S.  L.  T.  783. 

19.  Court  of  Session  —  Declarator  of 
Heirship. — An  action  of  declarator  in  the 
Court  of  Session  that  the  pursuer  was  heir 
of  a  certain  deceased  person,  the  only  pur- 
pose of  which  was  to  obtain  evidence  to 
support  a  claim  by  the  pursuer  to  have  his 
name  placed  on  the  Eoll  of  Baronets,  dis- 
missed as  incompetent  in  respect  (1)  that 
the  question  of  propinquity  alone  was  one 
for  the  Court  of  Chancery ;  and  (2)  that  the 
Court  would  not  pronounce  a  decree  for 
the  purpose  merely  of  aiding  the  pursuer  to 
maintain  a  claim  elsewhere.  Menzies  v. 
M'Kenna,  1914,  S.  C.  272;  51  S.  L.  E.  205; 
1914,  1  S.  L.  T.  67. 

20.  Court  of  Session— Heritable  Office. — 
Held  that  the  Court  of  Session  has  jurisdic- 
tion to  determine  claims  to  the  office  of 
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Hereditary  Standard-Bearer  to  the  Kings 
of  Scotland,  that  being  a  heritable  office, 
and  not  a  mere  title  of  honour.  Earl  of 
Lauderdale  Y.  Wedderburn,  1908,  S.  C.  1237  ; 
45S.  L.  E.  949;  16  S.  L.  T.  354. 

21.  Court  of  Session — Regulation  by  Edu- 
cation Department  —  Attempt  to  Exclude 
Jurisdiction  of  Court  of  Session— Ultra 
vires. — An  order  of  the  Education  Depart- 
ment provided  that  "  the  returning  officer 
shall  decide  whether  any  nomination  is 
valid,  and  his  decision  shall  be  final."  In 
an  action  of  reduction  brought  by  a  candi- 
date whose  nomination  papers  were  declared 
invalid  by  the  returning  officer,  held,  inter 
alia,  that  the  order,  if  meant  to  exclude 
the  jurisdiction  of  the  Court  of  Session, 
was  ultra  vires,  and  that  the  decision  was 
subject  to  review.  Kerr  v.  Hood  and  Others, 
1907,  S.  C.  895;  44  S.  L.  E.  652;  15 
S.  L.  T.  14. 

22.  Dean  of  Guild— Jurisdiction— Title- 
Nuisance. — Observations  on  the  functions  of 
Courts  of  Deans  of  Guild.  The  questions 
raised  by  the  application  were  title  and 
nuisance,  and  the  Court  held  the  Dean  of 
Cuild  had  no  power  to  deal  with  them. 
Hogg  &  Coy.  v.  Greenock  Corporation,  1907, 
S.  C.  103;  44  S.  L.  E.  56;  14  S.  L.  T. 
430. 

23.  Delict  —  Foreigner  —  Interdict.— The 
Courts  of  Scotland  will  grant  interdict  to 
a  foreigner  against  a  wrong  threatened  in 
Scotland  by  another  foreigner.  Here  the 
alleged  wrong  was  an  infringement  of 
patent,  and  both  the  parties  were  English. 
Toni  Tyres,  Ltd.  v.  Palmer  Tyre,  Ltd.,  1905, 
7  F.  477;  42  S.  L.  E.  352;  12  S.  L.  T. 
707. 

24.  Exchequer  Court — Petition  to  Uplift 
Consigned  Money — Defences  Act,  1842,  sec. 
25. — Only  the  Court  of  Exchequer  has 
jurisdiction  to  entertain  a  petition  for 
authority  to  uplift  money  consigned  in 
terms  of  the  Defence  Act,  1842.  Sir 
M.  H.  Shaw-Stewart,  Petr.,  1905  (0.  H.), 
42  S.  L.  E.  599 ;  13  S.  L.  T.  39. 

25.  Forum  non  conveniens— English  Con- 
tract —  Parties  Domiciled  in  England  — 
Contract  not  Enforceable  in  England. — 
An  action  upon  a  contract  made  and  to  be 
performed  in  England,  between  parties 
domiciled  there,  was  raised  in  Scotland, 
jurisdiction  having  been  founded  by  arrest- 
ment. It  was  admitted  that  the  contract 
was  not  enforceable  in  England.    The  Lord 


Ordinary  sustained  the  plea  of  forvm  non 
conveniens.  [^Authorities  considered.)  Ander- 
son, Tulloch  &  Coy.  v.  J.  G.  &  J.  Field,  Ltd., 
1910  (0.  H.),  1  S.  L.  T.  401. 

26.  Forum  non  conveniens  —  Reduction 
of  Will— Will  Executed  Abroad— Witnesses 
and  Defenders  Abroad— Suit  between  Exe- 
cutors and  Trustees  Pending  Abroad.— 
The  Lord  Ordinary  sustained  the  plea. 
Qemmell  v.  Emery,  1905  (O.  H.),  13  S.  L.  T. 
490. 

27.  Forum  non  conveniens— Ship— Colli- 
sion—Petition  for  Limitation  of  Liability 
in  Scotland— Claimants  and  Witnesses  in 
England— Merchant  Shipping  Act,  1894  (57 
&  58  Vict.  c.  60),  sees.  503,  504.— The  owner 
of  a  Scottish  ship  presented  a  petition  in 
the  Court  of  Session  under  the  Merchant 
Shipping  Act,  1894,  for  limitation  of 
liability,  &c.,  in  respect  of  a  collision  with 
an  English  ship  in  English  waters.  The 
owners  of  the  cargo  on  board  the  English 
ship  lodged  answers  and  pleaded  forum  non 
conveniens.  They  averred  that  they  and 
the  owners  of  the  English  ship  had  issued 
writs  in  the  Engish  Courts  against  the 
petitioners  prior  to  the  bringing  of  the 
petition,  and  that  the  witnesses  necessary 
to  prove  their  claims  were  resident  in 
England.  The  Court  repelled  the  plea. 
Hay  v.  Jackson  &  Coy.,  1911,  S.  C.  876 ; 
48  S.  L.  E.  772 ;  1911,  2  S.  L.  T.  10. 

28.  Forum  non  conveniens— Sist  of  Case 
or  Dismissal — Arrestment  on  Dependence. 

— Where  the  Court  sustained  a  plea  of  forvm 
non  conveniens  it  dismissed  the  action,  and 
refused  to  sist  it  in  order  to  keep  alive  (to 
await  the  result  of  the  action  in  the  con- 
venient foreign  forum)  arrestments  which 
had  been  used  on  dependence.  Atkinson  & 
Wood  V.  Mackintosh,  1905,  7  F.  598;  42 
S.  L.  E.  461 ;  12  S.  L.  T.  856. 

29.  Heritage  —  Bonds  over  Property  in. 
Scotland. — In  an  action  by  a  wife  against 
her  husband  for  declarator  that  sums 
contained  in  bonds  and  dispositions  in 
security  over  heritage  in  Scotland  belonged 
to  her,  the  defender,  who  resided  in  India, 
pleaded  "no  jurisdiction."  Held  that  as 
the  subject  in  dispute  was  heritable  estate 
in  Scotland,  the  Court  had  jurisdiction  and 
plea  repelled.  Lone  v.  Love,  1907,  S.  C. 
728  ;  44  S.  L.  E.  649 ;  15  S.  L.  T.  12. 

30.  Heritage— Sale  of.— The  Court  has 
not  jurisdiction  over  a  foreigner  because, 
up  to  within  a  few  days  of  service  of  an 
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action,  he  was  owner  of  heritage  in  Scot- 
land. Buchan  v.  Grimaldi,  1905,  7  F.  917 ; 
42S.  L.  E.  706;  13  S.  L.  T.  229. 

31.  Husband  and  Wife— Divorce— Action 
to  Enforce  Eights  arising  out  of  Divorce— 
Jurisdiction— Alleged  Change  of  Domicile 
after  Decree  of  Divorce.— A  Sootsman 
married  an  Englishwoman  whom  he  sub- 
sequently divorced  on  the  ground  of  deser- 
tion. Thereafter  he  raised  an  action  against 
her  in  Scotland  to  enforce  his  right  to 
certain  marriage  provisions  emerging  in 
consequence  of  the  divorce.  In  her  de- 
fences the  divorced  wife  maintained  that 
she  had  become  a  domiciled  Englishwoman, 
and  pleaded  "  no  jurisdiction."  Plea  repelled 
on  the  ground  that  the  Court  granting 
decree  of  divorce  had  jurisdiction  to  grant 
the  remedies  which  that  decree  involved. 
Cathcart  v.  Catheart,  1904  (0.  H.),  12 
S.  L.  T.  182. 

32.  Husband  and  Wife— Divorce— Change 
of  Domicile  after  Cause  of  Action  had 
Arisen. — Opinion  that  where  a  Scotsman 
has  committed  adultery  in  Scotland,  he 
cannot  deprive  his  wife  of  her  remedy 
there  by  changing  his  domicile.  Stewart  v. 
Stewart,  1905  (0.  H.),  13  S.  L.  T.  668. 

33.  Husband  and  Wife — Divorce — Domi- 
cile.— Circumstances  in  which  held  that  a 
pursuer  in  an  action  of  divorce  for  adultery 
against  his  wife,  the  adultery  being  clearly 
proved,  had  acquired  a  Scottish  domicile. 
Dyson  v.  Dyson,  1909  (0.  H.),  2  S.  L.  T.  404. 

34.  Husband  and  Wife— Divorce — Domi- 
cile.— A  husband  who  had  been  divorced 
by  his  wife  for  desertion  brought  a  reduc- 
tion of  the  decree  on  the  ground  that  at 
its  date  he  was  a  domiciled  Englishman. 
Held  that  pursuer's  domicile  of  origin  was 
Scottish,  and  that  it  had  not  been  aban- 
doned, and  defender  assoilzied.  Forbes  v. 
Forbes,  1910  (0.  H.),  2  S.  L.  T.  425. 

35.  Husband  and  Wife— Divorce— Domi- 
cile.— Circumstances  in  which  held  by  Lord 
Dewar  (Ordinary)  that  the  pursuer  in  an 
undefended  action  of  divorce  on  the  ground 
of  desertion  had  failed  to  prove  that  the 
defender  had  lost  his  foreign  domicile  of 
origin  and  had  acquired  a  domicile  in  Scot- 
land. Main  v.  Main,  1911  (0.  H.),  2 
S.  L.  T.  408.  The  Court  adhered.  1912, 
1  S.  L.  T.  493. 

36.  Husband  and  Wife— Divorce— Domi- 
cile—Access  to  Children— Jurisdiction  to 


Entertain  Petition  for  Access  where 
Spouses  have  Foreign  Domicile — Expenses. 
— A  wife  against  whom  the  Lord  Ordinary 
had  pronounced  a  decree  of  divorce  on  the 
ground  of  desertion,  and  who  resided  in 
England,  presented  a  petition  for  access  to 
the  minor  children  of  the  marriage,  who 
resided  with  their  father  in  Scotland. 
While  the  petition  was  still  pending,  the 
Court,  on  a  reclaiming  note,  recalled  the 
decree  of  divorce  on  the  ground  that  the 
husband's  domicile  was  English.  There- 
after they  dismissed  the  petition  for  access, 
holding  that  it  followed  from  the  previous 
decision  that  they  had  no  jurisdiction  to 
entertain  it ;  but  allowed  the  wife  her  ex- 
penses in  the  petition.  Barkworth  v.  Bark- 
worth,  1913,  S.  C.  759;  50  S.  L.  R.  504; 

1913,  1  S.  L.  T.  299. 

37.  Husband  and  Wife — Divorce — Domi- 
cile— Decree  of  Divorce  Pronounced  in 
Absence  of  Husband — Husband  an  English 
Bankrupt — Action  of  Reduction  brought 
by  Trustee  in  Bankruptcy. — The  trustee 
in  bankruptcy  of  a  husband  who  had  been 
divorced  in  the  Scottish  Courts  brought  an 
action  of  reduction  of  the  decree  of  divorce 
on  the  ground  that  at  its  date  the  husband 
was  a  domiciled  Englishman.  On  the 
evidence,  held  that  as  the  husband  was  a 
domiciled  Englishman  the  Court  had  no 
jurisdiction  to  grant  decree  of  divorce  and 
that  the  decree  must  be  reduced.  Corbidge 
V.    Somsrville,    1914,    51    S.    L.   E.    406; 

1914,  1  S.  L.  T.  304. 

38.  Husband  and  Wife— Divorce— Domi- 
cile —  Foreigner  —  Access  to  Children  — 
Jurisdiction  to  Entertain  Petition  for 
Access— Foreign  Parents  Divorced  Abroad 
—  Decree  of  Foreign  Court  regulating 
Access. — By  decree  of  divorce  obtained  in 
Denmark,  the  custody  of  a  son  of  the 
marriage  was  awarded  to  the  father,  and 
access  to  the  child  by  the  mother  was 
refused.  Thereafter,  while  both  parents 
were  temporarily  resident  in  Scotland,  the 
mother  presented  a  petition  to  the  Court 
of  Session  for  access  to  her  son.  Held  that 
the  Court  had  no  jurisdiction  to  entertain 
the  petition.  Opinions  that  the  Court 
might  intervene  in  such  an  application  if 
it  were  brought  in  the  interests  of  the 
children.  Westergaard  v.  Westergaard,  1914, 
S.  C.  977;  51  S.  L.  E.  781;  1914,  2 
S.  L.  T.  167. 

39.  Husband  and  Wife  —  Marriage  — 
Nullity — Domicile— Residence  in  Scotland 
for  Twenty-one  Days.— The  Lord  Ordin- 


471 


JUEISDICTION 


472 


ary  (Hunter)  pronowaced  decree  of  nullity 
of  a  marriage  contracted  in  Scotland  where 
neither  party  had  their  usual  place  of 
residence  in  Scotland  at  the  date  of  the 
marriage,  and  neither  had  resided  there 
during  the  twenty-one  days  next  preceding 
the  marriage.  Miller  v.  Deakin,  1912 
(0.  H.),  1  S.  L.  T.  253. 

40.  Justice  of  Peace— Breach  of  Licens- 
ing Laws — Offence  in  Burgh  within  County. 
— Justices  of  the  peace  of  a  county  have 
concurrent  jurisdiction  with  the  magistrates 
of  a  burgh  within  the  county  to  try  persons 
resident  in  the  burgh  for  offences  against 
the  Licensing  Act  committed  there.  Tasker 
V.  Simpson,  1904  (J.),  7  F.  33 ;  42  S.  L.  R. 
228;  12  S.  L.  T.  584. 

41.  Justice  of  Peace— Midlothian.— The 
jurisdiction  of  justices  of  the  peace  of  Mid- 
lothian extends  over  the  area  of  the  city  as 
defined  prior  to  the  Edinburgh  Extension 
Act,  1896.  Wright  v.  Bell,  1905,  8  F.  291 ; 
43S.  L.  R.  136;  13  S.  L.  T.  633. 

42.  Lord  Lyon  King  of  Arms— Eight  of 
Precedency. — One  of  two  colleges  presented 
a  petition  to  the  Lord  Lyon  King  of  Arms 
craving  him  to  find  and  declare  that  it  was 
entitled  in  all  time  coming  to  precedency 
over  the  other  on  all  public  or  ceremonial 
occasions.  The  Court,  holding  that  the 
Lord  Lyon  had  no  jurisdiction  to  determine 
the  question,  his  office  in  regard  to  matters 
of  precedency  being  purely  ministerial, 
dismissed  the  petition.  Eoyal  College  of 
Swrgeons  v.  Royal  College  of  Physicians,  1911, 
S.  C.  1054;  48  S.  L.  R.  848;  1911, 
2  S.  L.  T.  134. 

43.  Lord  Ordinary  on  the  Bills— Vacation 
—Company— Judicial  Winding  up— Com- 
panies (Consolidation)  Act,  1908  (8  Edw. 
yil.  c.  69),  sec.  \Z5.—Held  (1)  that  the 
jurisdiction  given  by  sec.  135  of  the 
Companies  (Consolidation)  Act,  1908,  to 
the  Lord  Ordinary  on  the  Bills  in  vacation 
was  not  limited  to  cases  in  which  there  had 
been  a  remit  to  a  permanent  Lord  Ordinary ; 
and  (2)  that  the  word  "vacation"  applied 
to  a  temporary  adjournment  of  the  Court 
during  session.  London  County  and  West- 
minster Bank,  Ltd.,  1911,  S.  C.  1073; 
48  S.  L.  R.  884;  1911,  2  S.  L.  T.  89. 

44.  Lord  Ordinary  on  the  Bills— Vacation 
—Company —  Memorandum— Petition  for 
Approval  of  Alteration  of  Memorandum- 
Companies  (Consolidation)  Act,  1908  (8  Edw. 
VII.  c.  69),  sees.  9,   135,   etc.— A  company 


which  had  been  registered  as  an  unlimited 
company  before  being  re-registered  as  a 
limited  company  under  the  Consolidation 
Act,  1908,  presented  a  petition  under 
sec.  9  of  that  Act  for  approval  of  an  altered 
memorandum  which  had  been  agreed  to  by 
special  resolutions.  Held  {inter  alia)  that 
the  petition  might  proceed  before  the  Lord 
Ordinary  on  the  Bills  in  vacation.  Pro- 
prietors of  tlie  Royal  Exchange  Buildings, 
Glasgow,  1911,  S.  C.  1337  ;  48  S.  L.  R.  1045; 
1911,  2  S.  L.  T.  197.  (See  also  Company, 
voce  Memorandum,  for  the  decision  in  this 
case  upon  other  points.) 

45.  Police  Magistrate  —  Justice  of  the 
Peace  —  Statutory  Offence  —  Motor  Car- 
Jurisdiction  of  Burgh  Police  Court — Motor 
Car  Act,  1903  (3  Edw.  VII.  c.  36),  sees.  11 
(1),  18  (5)  (6). — Held  that  a  police  magistrate 
had  no  jurisdiction  to  try  an  offence  under 
the  Motor  Car  Act,  1903  (3  Edw.  VIL  c.  36), 
and  opinions  that  justices  of  the  peace  also 
had  no  jurisdiction.  M'Plierson  v.  Boyd, 
1907    (J.),  S.  C.   42;   44   S.  L.  R.  323; 

14  S.  L.  T.  712. 

46.  Police  Magistrate— Statutory  Offence 
—  Fortune  Telling  —  Vagrancy  Act,  1824 
(5  Geo.  IV.  c.  83),  sec.  4— Prevention  of 
Crime  Act,  1871  (34  &  35  Vict.  c.  112),  sees. 

15  and  17.— Held  that  a  magistrate  sitting 
in  a  Burgh  Police  Court  had  jurisdiction  to 
try  a  charge  of  professing  to  tell  fortunes  by 
palmistry.  Gerald  v.  M'Intyre,  1913  (J.), 
S.  C.  59  ;  50  S.  L.  R  703  ;  1913, 1  S.  L.  T. 
495;  7  Adam,  114. 

47.  Police  Magistrate —Statutory  Offence 
—Keeping  a  Brothel— Whether  Charge  Tri- 
able by  Single  Magistrate— Criminal  Law 
Amendment  Act,  1885  (48  &  49  Vict.  c.  69), 
sec.  13— Burgh  Police  (Scotland)  Act,  1892 
(55  &  56  Vict.  c.  55),  sees.  403  and  431.— 
Held  (by  a  full  Bench)  that  under  sec.  431 
of  the  Burgh  Police  Act,  1892,  a  single 
police  magistrate  had  jurisdiction  to  try  a 
charge  of  keeping  a  brothel  contrary  to 
the  Criminal  Law  Amendment  Act,  1885, 
sec.  13.  M'Laren  v.  MacLeod,  1913  (J.), 
S.  C.  61 ;  50  S.  L.  R.  704 ;  1913,  2  S.  L.  T. 
2;  7  Adam,  102. 

48.  Police  Magistrate— Statutory  Offence 
—Living  on  Earnings  of  Prostitution- 
Immoral  Trafac  (Scotland)  Act,  1902 
(2  Edw.  VIL  c.  11),  sec.  1  (1).— A  police 
magistrate  sitting  in  a  Burgh  Police  Court 
has  jurisdiction  to  try  an  offence  under 
the  Immoral  Traffic  (Scotland)  Act,  1902. 
Hall  v.  Macpherson,  1913  (J.),  S.  C.  100; 
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50  S.  L.  E.  808;  1913,  2  S.  L.  T.  79; 
7  Adam,  173. 

49.  Privative— Sheriff— Action  for  Less 
than  £50  against  Foreign  Defender  —  Ar- 
restments ad  fundandam  jurisdictionem  on 
Signet  Letters  — Sheriff  Courts  Act,  1907 
(7  Edw.  VII.  c.  51),  sees.'  6  and  7.— Arrest- 
ments to  found  jurisdiction  against  a 
foreigner  were  used  on  letters  passing  the 
Signet,  and  an  action  concluding  for  £41 
was  thereafter  raised  against  him  in  the 
Court  of  Session.  Held  that  the  action  was 
incompetent,  the  Sheriff  having  privative 
jurisdiction  in  actions  for  less  than  £50, 
and  that  the  fact  of  the  defender  being  a 
foreigner,  or  of  the  arrestments  ad  fun- 
dandam jurisdictionemh&mg  on  Signet  letters 
and  not  after  the  forms  provided  by  the 
Sheriff  Courts  Act,  1907,  did  not  afifect  the 
competency  of  the  action  in  the  Sheriff 
Court.  Observations  (by  the  Lord  President) 
upon  sees.  6,  7,  and  9  of  the  Sheriff  Courts 
Act,  1907.  Dickson  &  Walker  v.  Mitchell  & 
Coy.,  1910,  S.  C.  139  ;  47  S.  L.  E.  110 ;  1909, 
2  S.  L.  T.  390. 

50.  Privative— Sheriff— Action  for  Less 
than  £50— Defender  Furth  of  hut  Owner 
of  Heritage  in  Scotland— Court  of  Session 
—  Competency  —  Sheriff  Courts  Act,  1907 
(7  Edw.  VII.  c.  51),  sees.  6  and  7. —An  action 
for  £25  having  been  raised  in  the  Court  of 
Session  the  defender  pleaded  that  jurisdic- 
tion was  excluded  by  sec.  7  of  the  Sheriff 
Courts  Act,  1907,  the  Sheriff  having  priv- 
ative jurisdiction  in  all  actions  for  less  than 
£50.  The  defender  was  resident  in  England 
but  owned  heritage  in  Fife.  The  action 
did  not  relate  to  such  heritage.  The 
defender  argued  that  jurisdiction  might 
have  been  founded  against  him  in  the 
Sheriff  Court  by  arrestment.  Held  (affg. 
Ld.  Mackenzie)  that  the  Sheriff  Court  had 
no  jurisdiction,  and  that  the  action  was 
competent  only  in  the  Court  of  Session. 
Pagan  &  Osborne  v.  Haig,  1910,  S.  C.  341 ; 
47  S.  L.  E.  440;  1910,  1  S.  L.  T.  122. 

51.  Privative  —  Sheriff  —  Sheriff  Courts 
(Scotland)  Act,  1907  (7  Edw.  VII.  c.  51), 
sees.  6  (d)  and  7.— In  an  action  by  a  tenant 
of  a  mansion-house  and  shootings  situated 
in  Scotland  against  trustees,  the  proprietors 
of  said  subjects,  for  repairs  to  the  mansion- 
house  amounting  to  £29,  19s.  7d.,  held  that 
the  action  "related"  to  the  heritable  pro- 
perty, that  the  defenders  were  subject  to 
the  jurisdiction  of  the  Sheriff  Court,  and 
that  the  Court  of  Session  had  no  juris- 
diction to  entertain  the  action.    Allan  v. 


Alexander's  Trs.,  1908  (0.  H.),  16  S.  L.  T. 
491. 

52.  Privative  —  Statutory  —  Insurance 
Commissioners— Rates  of  Contributions— 
Determination  by  Commissioners — Exclu- 
sion of  Review- National  Insurance  Act, 
1911  (1  &  2  Geo.  V.  c.  55),  sec.  66  (1).— The 
Court  dismissed  an  action  for  the  reduction 
of  a  determination  by  the  Insurance  Com- 
missioners fixing  the  rates  of  contributions 
payable  by  certain  employers  and  one  of 
their  employees  respectively,  under  sec.  66 
(1)  (c)  of  the  National  Insurance  Act,  1911, 
holding  that  they  had  no  jurisdiction  to 
interfere  with  the  decision  of  the  Commis- 
sioners. Don  Brothers,  Bwist  &  Coy.  Ltd.  v. 
Scottish  Insurance  Commissioners,  1913,  S.  C. 
607 ;  50  S.  L.  E.  361 ;  1913,  1  S.  L.  T.  221. 

53.  Railway  and  Canal  Commissioners — 
"Reasonable  Facilities"  —  Railway  and 
Canal  Traffic  Act,  1854  (17  &  18  Vict.  c.  31), 
sec.  2— Regulation  of  Railways  Act,  1873 
(36  &  37  Vict.  c.  48),  sec.  6— Railway  and 
Canal  Traffic  Act,  1888  (51  &  52  Vict.  c.  25), 
sec.  8. — In  an  application  to  the  Eailway 
and  Canal  Commissioners  certain  traders 
asked  for  an  order  upon  certain  railway 
companies  to  allow  them  (the  applicants) 
to  tender  their  own  waggons,  and  to  have 
their  mineral  conveyed  over  the  railways 
in  their  own  waggons,  and  the  Commis- 
sioners allowed  a  proof  before  answer.  The 
respondents  appealed,  and  argued  that  the 
order  sought  was  a  declarator  of  legal  right 
which  was  competent  only  in  the  ordinary 
Courts.  Held  that  the  question  raised  was 
one  of  "reasonable  facilities"  within  the 
meaning  of  the  Eailway  and  Canal  Traffic 
Act,  1854,  and  therefore  competently 
brought  before  the  Commissioners.  John 
Watson,  Ltd.  v.  Caledonian  Ely.  Coy.,  1910, 
S.  C.  1066;  47  S.  L.  E.  848;  1910,  2 
S.  L.  T.  175. 

54.  Reconvention— Dependency  of  Action 
of  Convention. — A  Scottish  company,  using 
arrestments  to  found  jurisdiction,  brought 
an  action  against  an  English  company  in 
the  Court  of  Session.  The  English  com- 
pany appeared  to  defend,  and  raised  a 
counter-action  against  the  Scottish  com- 
pany. The  actions  were  conjoined,  and 
were  finally  disposed  of  in  the  Inner  House, 
the  Scottish  company  being  found  entitled 
to  expenses.  Before  expenses  were  decerned 
for,  and  while  an  appeal  to  the  House  of 
Lords  was  still  current,  the  Scottish  com- 
pany brought  another  action  arising  out  of 
the  same  subject-matter  against  the  English 
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company,  and  pleaded  jurisdiction  ex  recon- 
veniione.  Held  (by  a  majority  of  seven 
Judges — diss.  Lds.  Guthrie  and  Salvesen) 
that  the  English  company  was  not  subject 
to  the  jurisdiction  of  the  Scottish  Court  ex 
reconventione,  inasmuch  as  the  original 
actions  had  been  finally  disposed  of  on  the 
merits  by  that  Court  (Thomson  v.  Whitehead, 
1862,2iD.  331,followed;  Allan  v.  Wormser, 
Harris  &  Coy.,  1894,  21  E.  866,  convmented 
on,  and  Ld.  Eutherfurd  Clark's  dissenting 
judgment  therein  approved).  Hurst,  Nelson 
&  Coy.  Ltd.  V.  Spenser  Whatley,  Ltd.,  1912, 
S.  C.  1041;  49  S.  L.  E.  830;  1912, 
2  S.  L.  T.  97. 


55.  Reconvention  —  Forum  non  con- 
veniens—Foreign  Mortgagee  Claiming  in 
Liquidation  of  Scottish  Company — Mort- 
gages Secured  over  Heritage  of  Company 
in  British  Crown  Colony  —  Eeduction  of 
Mortgages. — A  Scottish  company  the  assets 
of  which  consisted  mainly  of  buildings  and 
land  in  Trinidad  went  into  liquidation,  and 
in  the  liquidation  a  bank,  whose  head  office 
was  in  Germany,  claimed  in  respect  of  four 
mortgages  granted  by  the  company  over 
their  heritage  in  Trinidad.  In  an  action 
by  the  company  against  the  bank  for  reduc- 
tion of  the  mortgages,  which  contained 
conflicting  statements  as  to  the  law  of 
Trinidad,  it  was  held  (1)  that  the  defenders 
having  claimed  in  the  liquidation  were 
subject  to  the  jurisdiction  of  the  Scottish 
Courts  ex  reconventione,  and  (2)  that  the 
pleas  of  forum  non  conveniens  fell  to  be  re- 
pelled. Wilson  {Glasgow  and  Trinidad),  Ltd. 
V.  Dresdner  Bank,  1913  (0.  H.),  2  S.  L.  T. 
437. 


56.  Reconvention  —  Sheriff  —  Foreigner 
Suing  as  Executor— Sheriff  Courts  (Scot- 
land) Act,  1907  (7  Edw.  VII.  c.  51),  sec.  6  (h). 
— Held  that  a  foreigner  suing  as  an  executor 
in  the  Sheriff  Court  is  not  subject  to  the 
jurisdiction  of  that  Court  ex  reconventione, 
under  sec.  6  Qi)  of  the  Sheriff  Courts  Act, 
1907,  in  a  counter  action  against  him  as  an 
individual.  Ponton's  Exrs.  v.  Ponton,  1913, 
S.  C.  598;  50S.  L.  E.  412;  1913,  IS.  L.  T. 
182, 

57.  Registration  Appeal  Court  —  Parish 
Council  Register  —  Municipal  Register  — 
Local  Government  (Scotland)  Act,  1894 
(57  &  58  Vict.  c.  58),  sec.  12  (5)  —  Town 
Councils  (Scotland)  Act,  1900  (63  &  64  Vict, 
c.  49),  sec.  29. — Opinion  per  curiam,  that  the 
Eegistration  Appeal  Court  has  jurisdiction 
to  entertain  an  appeal  from  a  decision  of 
the  Sheriff  with  regard  to  a  claim  to  the 


parish  council  franchise ;  and  observed  that 
Wood  V.  Laing  (1897,  24  E.  382),  where 
the  Court  refused  to  entertain  a  question 
as  to  a  municipal  register,  was  decided 
prior  to  the  passing  of  the  Town  Councils 
Act,  1900.  MacLellan  v.  JSfish,  1911,  S  C 
510;  48  S.  L.  E.  253;  1911,  1  S.  L.  1,68. 

58.  Residence  —  Citation  —  Domiciled 
Scotsman  Cited  at  Last  Place  of  Residence 
in  Scotland  within  Forty  Days  of  Leaving 
Scotland— Judicature  Act,  1825  (6  Geo.  IV. 
c.  120),  sec.  53.— A  domiciled  Scotsman  was 
sued  for  damages  for  breach  of  promise. 
He  had  enlisted  for  seven  years  three  days 
before  the  summons  was  served,  and  the 
day  before  it  was  served  he  left  Scotland 
to  do  duty  as  a  soldier.  The  summons 
was  left  for  him  at  his  residence  in  Scot- 
land. He  pleaded  that  being  neither  domi- 
ciled nor  resident  in  Scotland  he  was  not 
subject  to  the  jurisdiction.  The  plea  was 
repelled.  Walter  v.  Campbell,  1907  (0.  H.), 
15  S.  L.  T.  412. 

59.  Residence— Forty  Days'  Absence.— 
Jurisdiction  founded  against  a  foreigner  by 
forty  days'  residence  in  Scotland  ceases 
when  he  leaves  the  country.  Buchan  v. 
Grimaldi,  1905,  7  F.  917 ;  42  S.  L.  E.  706; 
13  S.  L.  T.  229. 

60.  Residence— Forty  Days'  Absence- 
Citation. — In  an  action  of  damages  for 
breach  of  promise  and  seduction,  it  was 
proved  that  the  defender,  who  was  not 
personally  cited  in  Scotland,  had  gone  f  urth 
of  Scotland  more  than  forty  days  prior  to 
the  summons  being  left  for  him  there.  The 
Lord  Ordinary  (Guthrie)  sustained  a  plea  of 
no  jurisdiction  and  dismissed  the  action. 
Bald  V.  Davidson,  1911  (0.  H.),  2  S.  L.  T. 
459. 

61.  Residence — Forty  Days— Less  than 
— Scottish  Domicile  of  Origin. — One,  origin- 
ally of  Scottish  domicile,  who  has  lost  his 
domicile  of  origin,  is  for  purposes  of  jurisdic- 
tion a  foreigner,  and  a  residence  in  Scot- 
land for  less  than  forty  days  will  not  found 
jurisdiction  against  him.  Tosher  v.  Grieve, 
1905,  8  F.  45  ;  43  S.  L.  E.  42 ;  13  S.  L.  T. 
447. 

62.  Residence— Forty  Days— Less  than— 
Scottish  Domicile  of  Origin  Abandoned.- 
Held  by  Lord  Dewar  (Ordinary)  that  resi- 
dence in  Scotland  for  less  than  forty  days, 
coupled  with  personal  service,  is  not 
sufficient  to  subject  to  the  jurisdiction  of 
the  Scottish  Courts  a  defender  who  has 
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abandoned  his  Scottish  domicile  of  origin, 
Hutchison  v.  Hutchison,  1912  (0.  H.), 
1  S.  L.  T.  219. 

63.  Sheriff— Burgh— Street— Failure  of 
Town  Council  to  Prepare  Register  of 
Streets— Jurisdiction  of  Sheriff  to  Fix 
Width  of  Street  within  Burgh— Burgh 
Police  (Scotland)  Act,  1903  (3  Edw.  VII. 
c.  33),  sees.  5  and  7. — The  provisions  of  the 
Burgh  Police  Act,  1903,  which  lay  a  duty 
upon  the  Town  Council  of  every  burgh  to 
prepare  a  register  of  streets  showing,  inter 
alia,  their  width,  and  which  allow  an  appeal 
to  the  Sheriff  and  to  the  Court  of  Session 
with  regard  to  the  entries  in  the  register, 
do  not  deprive  the  Sheriff  of  his  jurisdic- 
tion to  determine  the  limits  of  a  street  in 
an  action  between  private  parties  when  the 
Town  Council  has  failed  to  perform  its 
statutory  duty.  Campbell  v.  Craig,  1911, 
S.  C.  516;  48  S.  L.  R.  421;  1911, 
1  S.  L.  T.  106. 

64.  Sheriff— Criminal— Burgh  Police  Act, 
1892.— The  Burgh  Police  Act  does  not 
deprive  the  Sheriff  of  a  county  of  jurisdic- 
tion to  try  persons  for  offences  committed 
within  a  burgh  in  a  county.  Cameron  v. 
Macniven,  1894  (J.),  21  E.  31 ;  31  S.  L.  R. 
338;  1  S.  L.  T.  467. 

65.  Sheriff— Foreigner  Carrying  on  Busi- 
ness—Sheriff Courts  Act,  1907,  sec.  6  (b).— 
An  English  railway  company  rented  an 
office  in  Glasgow  as  the  habitat  of  clerks 
who  endeavoured  to  secure  them  business. 
Held  that  the  company  was  subject  to  the 
jurisdiction  of  the  Glasgow  Sheriff.  Hay's 
Trs.  Y.  London  and  NorthrJVestern  Ely.  Coy., 
1909,  S.  C.  707;  46  S.  L.  R.  513;  1909, 
1  S.  L.  T.  291. 

66.  Sheriff— Foreigner— Illegal  Trawling 

Foreign  Vessel. — Held  that  the   Sheriff 

had  jurisdiction  to  try  and  convict  of 
an  offence  against  the  Sea  Fisheries  Act, 
1895,  a  foreigner  found  trawling  in  Dornoch 
Bay,  although  his  fishing  was  done  outside 
the  three-mile  limit.  Mortensen  v.  Peters, 
1906  (J.),  8  F.  93;  43  S.  L.  R.  872;  14 
S  L.  T.  227;  Peters  v.  Olsen,  1905  (J.), 
7  F.  86 ;  42  S.  L.  R.  735 ;  13  S.  L.  T.  337. 

67.  Sheriff— Furthcoming— Arrestee  Sub- 
ject to  the  Jurisdiction  —  Jurisdiction 
against  Common  Debtor— Sheriff  Courts 
(Scotland)  Act,  1907  (7  Edw.  VII.  c.  51), 
sec.  6  (g).— In  an  action  of  furthcoming  in 
the  Sheriff  Court,  if  the  arrestee  is  subject 
to  the  jurisdiction  it  is  unnecessary  to  found 


jurisdiction  against  the  common  debtor. 
Leggat  Brothers  v.  Gray,  1912,  S.  C.  230; 
49  S.  L.  R.  189;  1912,  1  S.  L.  T.  49. 

68.  Sheriff  —  Heritable  Bight  — Burgh 
Lands— Burgh  of  Barony — Burgh  Police 
Act,  1892,  sec.  27.— Sec.  27  of  the  Burgh 
Police  Act,  1892,  confers  no  jurisdiction  on 
the  Sheriff  to  entertain  an  action  at  the 
instance  of  freemen  of  a  burgh  of  barony 
which  has  been  transformed  into  a  police 
burgh,  brought  for  the  purpose  of  defining 
their  rights  in  property  of  the  burgh  of 
barony.  Prestwiek  Freemen  v.  Prestmck 
Magistrates,  1905,  7  F.  602 ;  31  S.  L.  R. 
447 ;  12  S.  L.  T.  820. 

69.  Sheriff— Statutory  Offence— Offence 
Committed  Partly  in  One  County  and 
Partly  in  Another— Betting— Sending  Post 
Cards  Inviting  to  Bet  —  Jurisdiction  of 
Sheriff  in  Sheriffdom  where  Cards  Keceived 
— Summary  Jurisdiction  (Scotland)  Act, 
1908  (8  Edw.  VII.  c.  65),  sec.  10  (4).— 
Held  that  the  Sheriff-Substitute  at  Dundee 
had  jurisdiction  to  try  a  Glasgow  book- 
maker charged  with  an  offence  against  the 
Betting  Acts  by  sending  by  post  to  persons 
in  Dundee  cards  inviting  them  to  bet. 
Lipsey  v.  Mackintosh,  1913  (J.),  S.  C.  104; 
50  S.  L.  R.  810;  1913,  2  S.  L.  T.  77; 
7  Adam,  182. 

70.  Succession— Will— Reduction  of  Will 
— Heritage— Defenders  having  Claim  on 
Trust  Estate  —  Trust  Estate  consisting 
partly  of  Scottish  Heritage. — The  fact  of  a 
person  having  fi  claim  on  an  estate  held  by 
trustees  of  whom  he  is  not  one,  and  con- 
sisting to  some  extent  of  heritage  in  Scot- 
land, does  not  subject  him  to  the  jurisdiction 
of  the  Scottish  Courts.     Gemmell  v.  Emery, 

1905  (0.  H.),  13  S.  L.  T.  490. 

71.  Succession — Will — Reduction — Will 
in  English  Form — Testator  and  Executors 
Resident  in  England— Estate  Situated  in 
England— Testator  Alleged  to  have  been 
Domiciled  in  Scotland. — A  Scotsman  went 
to  England,  and  after  residing  there  for 
many  years  died  there.  He  left  a  will  in 
English  form,  the  executors  resided  in  Eng- 
land, and  his  whole  estate  was  in  England. 
His  sister  brought  an  action  of  reduction  of 
the  will  in  the  Court  of  Session,  averring 
that  the  deceased  died  a  domiciled  Scots- 
man. Plea  of  no  jurisdiction  sustained  with- 
out a  proof.     Morrison  v.   Vallanee's  Trs., 

1906  (0.  H.),  14  S.  L.  T.  372. 

72.  Trade  Union- Exclusion  of  Actions 
Enforcing  Agreements  to  Provide  Benefits 


479 


JUEISDICTION— JUSTICIAEY 


480 


—Action  to  Determine  Validity  of  Altera- 
tions in  Rules  —  Interdict  against  Misap- 
plication of  Funds  —  Trade  Union  Act, 
1871  (34  &  35  Vict.  c.  31),  sec.  4  (3)  (a).— 
Held  that  an  action  brought  by  a  member 
of  an  unregistered  trade  union  to  determine 
the  validity  of  certain  alterations  in  the 
rules,  and  for  interdict  against  misapplica- 
tion of  the  funds  of  the  union,  was  not  a 
proceeding  instituted  with  the  object  of 
directly  enforcing  an  agreement  to  provide 
benefits  in  the  sense  of  sec.  4  (3)  (a)  of  the 
Trade  Union  Act,  1871,  and  that  the  Court 
had  jurisdiction  to  entertain  the  action 
{Yorkshire  Miners'  Association  v.  Howden, 
[1905]  A.  C.  256,  and  Amalgamated  Society 
of  Bailway  Servants  for  Scotland  v.  The 
Motherwell  Branch  of  the  Society,  1880,  7  E. 
867,  folloived).  Wilson  v.  Scottish  Typo- 
graphical Association,  1912,  S.  C.  534;  49 
S.  L.  E.  397;  1912,  1  S.  L.  T.  203. 

73.  Trade  Union— Foreigner— Registered 
OfS.ce  in  England  with  Branch,  in  Scotland 
• — Rules  Registered  in  Scotland. — A  trade 
union,  "The  National  Union  of  Dock 
Labourers  in  Great  Britain  and  Ireland," 
had  its  registered  ofBce  in  England,  but 
had  a  branch  in  Scotland.  It  was  regis- 
tered in  England,  but  a  copy  of  its  rules 
was  recorded  in  Scotland  under  the  Trade 
Union  Act  Amendment  Act,  1876.  Held 
that  the  union  was  subject  to  the  jurisdic- 
tion of  the  Court  of  Session.  Mackendrich 
V.  National  Union  of  Dock  Labourers,  1911, 
S.  C.  83 ;  48  S.  L.  E.  17 ;  1910,  2  S.  L.  T. 
215. 

74.  Trade  Union  —  Foreigner  —  Union 
Carrying  on  Business  in  Scotland — Rules 
Registered  in  Scotland.— An  action  was 
raised  against  a  trade  union  and  its  trustees 
as  individuals  to  have  the  trustees  ordained 
to  replace  funds  of  the  union  which  were 
alleged  to  have  been  illegally  paid  away. 
The  trustees  were  resident  outwith  Scot- 
land, but  the  union  carried  on  business 
in  Scotland,  and  its  rules  were  registered 
there.  Held  by  Lord  Cullen  (Ordinary) 
that  the  trustees  were,  in  respect  of  their 
official  position,  subject  to  the  jurisdiction 
of  the  Court  of  Session.  M'Dowall  v. 
M'Ghee,  1913  (0.  H.),  2  S.  L.  T.  238. 

75.— Trust— Foreign  Trustee— Estate  of 
Domiciled  Scotsman   Situated  Abroad.  — 

Held  that  the  facts  that  the  deceased  was 
a  domiciled  Scotsman  and  that  a  large  part 
of  his  estate,  which  was  all  situated  abroad, 
had  to  be  remitted  to  Scotland  in  terms 
of  his  will,  were  not  sufficient  to  constitute 


jurisdiction  against  his  accepting  trustees, 
who  were  all  foreigners.  Douglas  v.  Douglas' 
Trs.,  1906  (0.  H.),  13  S.  L.  T.  749. 

JURY  TRIAL. 

See  (1)  Expenses,  voce  (1)  Jury  Trial; 
(2)  Modification. 

(2)  Process. 

(3)  Ekview. 

(4)  Sheriff,  voce  Procedure. 


JUS  QUiESITUM  TBRTIO 

See  Title  to  Sue. 

See  also  (1)  Building  Eestrictions,  voce 
Enforcement. 

(2)  Contract,  voce  Parties. 

(3)  Dean  of  Guild,  voce  Juris- 

diction. 

(4)  Insurance,  voce  Fire. 

JUS  RELICTiE— JUS  RELICTI 

See  Husband  and  Wife. 

See  also  (1)  Election. 

(2;  Heritable  or  Moveable. 

(3)  Marriage  -  Contract,      wee 

Construction. 

(4)  Parent  and  Child. 

JUSTICE  OF  THE  PEACE 

See  Jurisdiction. 

JUSTICIARY 

See  (1)  Evidence. 
(2)  Eeview  (II.). 

Abortion,  Procuring,  96. 

Adjournment,  see  Procedure,  infra. 

Aggravation,  63,  141-144. 

Alien,  1. 

Bail,  2-4. 

Betting,  7,  8,  19,  55,  61,  62,  64,  71,  76,  88, 

141,  144,  164, 165,  194-213,  233,  234. 
Citation,  see  Procedure,  infra. 
Clerk  of  Police  Court,  140. 
Complaint,  5-51,  58,  85, 141, 178, 224, 241, 

255. 
Conviction,  52-83. 
Crime,     84-93;     and     see     Statutory 

Offence,  infra. 
Criminal  Letters,  179. 
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Culpable  Homicide,  91-93. 

Driving,  Eeckless,  85,  108 ;  and  see  voce 

Motor  Car  Act,  ivfra. 
English  Sentence,  139. 
Fire-Eaising,  68,  87. 
Food  and  Drugs,  Sale  of,  39-44,  183, 

186 ;  and  see  voce  Food  and  Drugs. 
Fraud,  10,  11,  88,  97,  98,  146,  147. 
Gaming,    213,    233,    234;    and    see    voce 

Betting,  mpra. 
Habitual  Criminal,  114,118-122, 148-153. 
Identity,  43. 
Incest,  89,  90. 
Indecent  Exposure,  16. 
Indictment,  94-101,  180. 
Insanity,  91-93,  128-130. 
Instance,  177,  178,  185,    186;   and  see 

voce  Prosecutor,  ivfra. 
Intimidation,  27,  238. 
Jurisdiction,  12,  83;  andseeEEViEW(II.). 
Licensing     Acts,    Contravention    of, 

29,   30,  83 ;  and  see  voce  Licensing 

Laws. 
Motor  Car  Act,  1903,  17,  32-35,  59,  75, 

78,  157,  173,  244-249. 
Murder,  4,  91-93,  99. 
nobile  officium,  103. 
Oppression,  37,  104-112,   123;  see  also 

Eeview,  voce  Oppression. 
Penalty,  29,  64,  67,  69-75,  109,  253. 
Plea  in  Bar  of  Trial,  139. 
Previous  Conviction,  14.  94,  113,  141- 

144,  148,  150,  151,  153,  167. 
Private  Prosecutor,  178-191 ;  andseewce 

(1)  Food   and  Drugs;   (2)  Game; 

(3)  Eeparation. 
Procedure,  104-176,  195. 

Adjournment,  105, 112, 114-117, 124. 

Appeal,  Criminal,  76-79,  83,  109- 
112,  118-122,  136;  and  see  voce 
Eeview  (II.). 

Bail,  2-4. 

Citation,  123-126. 

Criminal  Letters,  179. 

English  Sentence,  139. 

Evidence,  Commission  to  Take, 
127. 

Fundamental  Error,  83. 

Insanity,  91-93, 128-130. 

Irregularity,  116,  131-135,  137. 

Limitation  of  Prosecution,  172. 

Notice  of  Prosecution,  112,  173. 

Objections,  138. 

Oppression,  37,  104-112,  123. 

Plea  in  Bar  of  Trial,  130,  139. 

Police  Court,  Clerk  of,  140. 

Previous  Conviction,  14,   94,  113, 
141-144,  148,  150,  151,  153,  167. 
Probation  of  Offenders  Act,  1907, 
145. 


Productions,  159-163. 
Proof,  108,  113,  121,  146-158. 
Question  of  Civil  Eight,  176. 
Eecord,  126,  131,  138,  159-163,  170, 

174. 
Eejection  of  Evidence,  133. 
Eeview,  76-79,  83,  109-112,  118-122, 

136 ;  see  also  voce  Eeview  (II.). 
Search  Warrant,  164,  165. 
Stated  Case,  168-171 ;  see  also  voce 

Eeview  (II.). 
Suspension,  see  Eeview  (II.). 
Title  to  Plead,  175. 
Verdict,  68,  122. 

Warrant     to     Cite     Witnesses, 
107. 
Prosecutor,  177-191. 
Eape,  3,  56. 

Eecord,  see  Procedure,  supra. 
Eeset,  18,  65,  100,  112. 
Eeview,  see  (1)  Procedure,  supra;   (2) 

Eeview  (II.). 
Sentence,  66-83,  166,  167. 
Shop   Hours,  see  Statutory  Offence, 

infra. 
Stated  Case,  168-171 ;   see  also  Eeview 

(IL). 
Statutory  Offence,  192-262 ;   see  also 
Complaint,  supra. 
Aerated  Water  Shop,  192. 
Annoyance  of  Lieges,  193. 
Betting,  7,  8,  19,  55,  61,  62,  64,  71, 
76,  88,  141,  144,  164,  165,  194- 
213,  233,  234. 
Bribery,  214. 
Children  Act,  1908,  47,  125,  137, 

187,  215,  216. 
Coal     Mines    Eegulation     Acts, 

1887-1911,  6,  217,  220. 
Diseases  of  Animals,  224,  257. 
Factory  and  Workshop  Act,  1901, 

225. 
False  Trade  Description,  226. 
Fishing,  227-231 ;  see  also  voce  Fish- 
ings. 
Food  and  Drugs,  39-44,  183,  186 ; 

see  also  voce  Food  and  Drugs. 
Game  of  Hazard,  213. 
Gaming,  213,  233,  234 ;  and  see  voce 

Betting,  supra. 
Ice-Cream  Shop,  235-237. 
Intimidation,  27,  238. 
Keeping  Premises  Open  Contrary 

TO  Bye-Law,  239. 
Leaving  Articles  on  Footway,  240. 
Licensing  Acts,  Contravention  of, 
29, 30, 83 ;  and  see  voce  Licensing 
Laws. 
Loaded  Eevolver,  241. 
Managing  a  Brothel,  242,  243. 
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Merchant  Shipping  Act,  255. 
Metalliferous  Mines  Eegulation 

Act,  1872,  254. 
Motor  Car  Act,  1903,  17,  32-35,  59, 

75,  78.  157,  173,  244-249. 
Notification  of  Sheep  Scab,  257. 
Patents   and  Designs   Act,   1907, 

188,  221. 
Protection  of  Animals  Act,  1912, 

252. 
Protection  of  Property  Act,  1875, 

27,  58,  238,  252. 
Public  Health  Act,  1897,  109,  253. 
Public  Show,  250,  251. 
Shop  Hours  Act,  46,  256. 
Tramways  Act,  1870,  222. 
Trespass  in  Pursuit  of  Game,  23, 

258. 
Truck  Act,  1831,  223. 
Unlicensed  Advertisements,  259. 
Unsound  Meat,  253. 
Vagrancy  Act,  1824,  31,  232. 
Weights  and  Measures,  49,  260-262. 
Theft,  31,  51,  101,  105. 
"Tholed  Assize,"  139. 
Weights  and  Measures,  49,  260-262. 

1.  Alien— Expulsion.— See  E.  M.  Advocate 
V.  Darini,  1906  (J.),  43  S.  L.  E.  704;  14 
S.  L.  T.  137  ;  5  Adam,  78. 

2.  Bail— Application  before  Commitment 
for  Trial— Bail  (Scotland)  Act,  1888,  sees.  2, 
5,  and  8.— The  Sheriff-Substitute  refused  an 
application  for  bail  before  commitment  for 
trial.  Appeal  held  incompetent.  Lowson 
V.  E.  M.  Advocate,  1909  (J.),  2  S.  L.  T.  329 ; 
6  Adam,  118. 

3.  Bail— Bail  (Scotland)  Act,  1888  (51 
&  52  Vict.  c.  36),  sec.  2.—Eeld  that  a 
person  accused  of  rape  may  be  admitted 
to  bail  at  the  discretion  of  the  Court, 
although  the  prosecutor  objects.  A.  B. 
V.  Dichsm,  1907  (J.),  S.  C.  Ill ;  44  S.  L.  E. 
672 ;  15  S.  L.  T.  55 ;  5  Adam,  372.  (See 
Eennie  v.  Dickson.) 

4.  Bail— Refusal  of  Bail— Charge  of  Ad- 
ministering Poison  with  Intent  to  Murder. 
An  application  by  a  person  charged  with 
administering  poison  with  intent  to  murder, 
for  liberation  on  bail,  was  opposed  by  the 
prosecutor  on  the  ground  that  the  pre- 
cognitions disclosed  an  aggravated  case, 
and  was  refused  by  the  Sheriff.  Eeld  that 
it  had  been  rightly  refused.  E.  M.  Advocate 
V.  Saunders,  1913  (J.),  S.  C.  44 ;  50  S.  L.  E. 
484 ;  1913,  1  S.  L.  T.  295  ;  7  Adam,  76. 

5.  Complaint  —  Amendment  —  Summary 
Procedure  Act,  1864,  sec.  5.— A  complaint 


charging  two  offences  craved  conviction 
"of  the  aforesaid  contravention."  Eeld 
that  the  prosecutor  was  entitled  by  way 
of  amendment  to  add  an  "  s  "  to  the  word 
contravention.  Macrorie  v.  Crawford,  1906 
(J.),  8  F.  83;  43  S.  L.  E.  394;  13  S.  L.  T. 
835  ;  5  Adam,  32. 

6.  Complaint— Competency  — Statutory 
Offence  —  Limitation  of  Time  for  Prose- 
cution—Coal Mines  Regulation  Act,  1887 
(50  &  51  Vict.  c.  58),  sec.  62  (1)— Summary 
Jurisdiction  (Scotland)  Act,  1908  (8  Edw. 
VII.  c.  65),  sec.  26. — A  mine  manager  was 
charged  with  a  contravention  of  the  Coal 
Mines  Eegulafion  Act,  1887,  in  that  he 
had  permitted  the  use  of  naked  lights  in 
a  mine  between  25th  April  and  5th  June 
1909.  Proceedings  were  instituted  on 
31st  August  1909,  more  than  "three 
months  from  the  time  when  the  matter 
of  the  complaint  arose,"  the  limit  of  time 
prescribed  by  sec.  62  (1)  of  the  Act.  Held, 
with  regard  to  the  commencement  of  pro- 
ceedings, that  sec.  26  of  the  Summary 
Jurisdiction  Act,  1908,  was  inapplicable, 
and  that  consequently  the  complaint  had 
not  been  timeously  brought,  and  ought  to 
have  been  dismissed.  Macknight  v.  Mac- 
Culloch,  1910  (J.),  S.  C.  29;  47  S.  L.  R. 
243;  1910,  1  S.  L.  T.  84;  6  Adam,  144. 

7.  Complaint  —  Relevancy  —  Betting  — 
Statutory  Offence— Specification  of  Stat- 
utes—Inclusion of  Statutes  Creating  Dif- 
ferent Offences  from  Offence  Charged— 
General  Conviction.  —  An  accused  was 
found  "  guilty  as  libelled  "  on  a  complaint 
which  charged  him  with  sending,  by  post, 
cards  containing  invitations  to  bet,  contrary 
to  certain  sections  of  the  Betting  Act, 
1853.  Eeld  that  the  complaint  was  irrele- 
vant in  respect  that  the  sections  of  the 
Betting  Act,  1853,  libelled,  were  not 
directed  against  the  offence  charged  but 
against  entirely  different  offences,  and  con- 
viction quashed.  Idpsey  v.  Mackintosh,  1913 
(J.),  S.  C.  104;  50  S.  L.  E.  810;  1913, 
2  S.  L.  T.  77 ;  7  Adam,  182. 

8.  Complaint— Relevancy— Betting  Act, 
1853,  sees.  1,  3,  and  7— Betting  Act,  1874, 
sec.  3— Publishing  Advertisements  Invit- 
ing Public  to  Bet  with  Person  Abroad.— 

Two  persons  were  charged  with  having 
contravened  the  Betting  Acts,  1853  and 
1874,  by  publishing  advertisements  in  a 
street  inviting  certain  persons  to  bet  on 
football  matches  with  a  person  resident 
abroad.  Eeld,  on  appeal,  that  it  was  not 
necessary  to  constitute  an  offence  under 
the  statutes  to  show  that  the  persons  to 
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whom  the  publication  was  made  were  in- 
vited to  resort  to  a  betting  house,  or  that 
the  persons  making  the  publication  were 
those  who  actually  made  the  bets,  and  that 
the  complaint  set  forth  a  relevant  charge. 
Agnew  v.  Morley,  1909  (J.),  S.  C.  41  :  46 
S.  L.  R.  640;  1909,  1  S.  L.  T.  394j  6 
Adam,  9. 

9.  Complaint  —  Kelevancy—  Designation 
■of  Accused— Name  Wrongly  Stated.— The 
name  of  an  accused  was  stated  in  a  com- 
plaint as  "  Poll  Francisco,"  whereas  it  ought 
to  have  been  "Francisco  Poli."  The  accused 
had  answered  to  the  complaint,  and  it 
appeared  that  when  a  witness  in  previous 
criminal  proceedings  he  had  given  his  name 
in  that  way.  In  a  suspension,  an  objection 
to  the  complaint  on  the  ground  that  the 
name  of  the  accused  was  wrongly  stated 
therein  was  repelled.  Poli  v.  Thomson,  1910 
<J.),  S.  C.  98;  47  S.  L.  R.  771;  1910, 
2  S.  L.  T.  197 ;  6  Adam,  261. 

10.  Complaint  —  Relevancy  —  "Falsely 
and  Fraudulently  "—Statutory  Implication 
—Criminal  Procedure  (Scotland)  Act,  1887, 
sees.  8  and  71. — The  relevancy  of  a  com- 
plaint was  objected  to  on  the  ground  that 
it  did  not  set  forth  a  case  of  falsehood  and 
fraud.  Held  that  under  the  Criminal  Pro- 
cedure Act,  1887,  sees.  8  and  71,  the  words 
"  falsely  and  fraudulently  "  were  implied  in 
the  complaint,  and  need  not  be  expressed 
therein,  .and  the  relevancy  smtained  (H.  M. 
Advocate  v.  Swan,  1888,  2  W.  137;  16 
R.  (J.),  34;  26  S.  L.  R.  192,  followed). 
Gallagher  v.  Paton,  1909  (J.),  S.  C.  50; 
46  S.  L.  R.  654;  1909,  1  S.  L.  T.  399; 
6  Adam,  62. 

11.  Complaint— Kelevancy— Fraud  and 
Misrepresentation— Selling  an  Article  in 
Excess  of  its  Value — No  Misrepresentation 
as  to  Article  Sold. — A  complaint  charged 
the  accused  with  selling  a  rug  in  excess  of 
its  value,  but  did  not  state  the  value  of 
the  rug  or  the  price  paid  for  it  by  the 
purchaser ;  it  further  charged  the  accused 
with  fraudulent  misrepresentation,  but  not 
as  to  the  article  sold.  Held  that  the  com- 
plaint was  irrelevant.  Tapsell  v.  Prentice, 
1911  (J.),  S.  C.  67;  48  S.  L.  E.  68;  1910, 
2S.  L.  T.  330;  6  Adam,  354. 

12.  Complaint — Eelevancy — Necessity  of 
Setting  Forth  Statute  Conferring  Juris- 
diction.— Held  (by  a  full  Bench)  that  it  is 
unnecessary  in  a  complaint  to  libel  the  par- 
ticular section  of  the  statute  which  confers 
jurisdiction   upon   the   Court  trying    the 


offence.  M'Laren  v.  MacLeod,  1913  (J.), 
S.  C.  61 ;  50  S,  L.  R.  704 ;  1913,  2  S.  L.  T. 
2  ;  7  Adam,  102. 

13.  Complaint  —  Relevancy  —  Oflfence 
Charged  Depending  upon  Age  of  Injured 
Person— Age  Stated  in  Complaint  only  by 
Figures  after  Name. — Observations  (by  the 
Lord  Justice-Clerk)  on  the  relevancy  of  a 
complaint  charging  an  offence  depending 
for  its  commission  upon  the  age  of  the 
injured  person,  where  the  only  statement 
of  the  age  was  the  figure  within  brackets 
after  the  injured  person's  name.  Loekwood 
V.  Walker,  1910  (J.),  S.  C.  3 ;  47  S.  L.  R. 
155  ;  1909,  2  S.  L.  T.  400 ;  6  Adam,  124. 

14.  Complaint  —Relevancy—  Prevention 
of  Crimes  Act,  1871  (34  &  35  Vict.  c.  112), 
sees.  7  and  20— Previous  Conviction. — Held 
that  a  person  convicted  on  indictment  before 
a  Sheriff  and  jury  of  theft,  aggravated  by  a 
previous  conviction  in  the  Sheriff  Court  of 
theft,  was  a  person  convicted  on  indictment 
of  a  "  crime,"  and  a  previous  conviction  of 
a  "crime,"  within  the  meaning  of  the 
definition  given  in  sec.  20.  Martin  v.  Boyd, 
1908  (J.),  S.  C.  52;  45  S.  L.  R.  653; 
16S.  L.T.  12;  5  Adam,  528. 

15.  Complaint  —  Relevancy  —  Railways 
Clauses  Consolidation  (Scotland)  Act,  1845 
(8  &  9  Vict.  c.  33),  sec.  96— Attempt  to 
Retain  Undated  Ticket  for  Use  on  Another 
Occasion. — A  workman  travelling  with  a 
workman's  ticket,  which  was  undated  and 
available  at  any  time,  attempted  to  defraud 
a  railway  company  by  leaving  the  station 
without  giving  up  his  ticket.  On  being 
challenged  he  gave  it  to  the  collector. 
Held  that  he  had  not  committed  an  offence 
in  contravention  of  the  Railways  Clauses 
Consolidation  (Scotland)  Act,  1845,  sec. 
96,  being  in  possession  of  a  ticket  for 
which  he  had  paid  the  fare.  Caledonian 
Rhj.  Coy.  v.  Roper,  1908  (J.),  S.  C.  69; 
45  S.  L.  R.  655 ;  16  S.  L.  T.  31 ;  5  Adam, 
563. 

16.  Complaint— Relevancy— Specification 
—  Indecent  Exposure  —  Summary  Juris- 
diction (Scotland)  Act,  1908  (8  Edw.  VII. 
c.  65),  sees.  18  and  19,  and  Schedule  C. — A 
complaint  which  was  in  accordance  with 
one  of  the  forms  provided  by  Schedule  C 
of  the  Summary  Jurisdiction  Act,  1908, 
contained  the  following  charge,  after  giving 
the  date  and  the  locus :  "  You  did  publicly 
expose  your  person  in  a  shameless  and 
indecent  manner  in  the  presence  of  the 
lieges."     Held    that    the    complaint    was 
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relevant,  and  that  further  specification  of 
the  ofi'ence  was  unnecessary.  Poli  v. 
Thomson,  1910  (J.),  S.  C.  98 ;  47  S.  L.  R. 
771 ;  1910,  2  S.  L.  T.  197;  6  Adam,  261. 

17.  Complaint— Relevancy—  Specification 
— Locus— Motor  Car— Excessive   Speed. — 

A  complaint  charging  the  driver  of  a  motor 
car  vpith  speed  in  excess  of  the  legal  limit, 
must  specify  the  locus  more  clearly  than  by 
saying  that,  in  a  distance  of  six  miles  from 
A.  to  B.,  the  speed  was  excessive  for  a 
quarter  of  a  mile.  Connell  v.  Mitchell,  1909 
(J.),  S.  C.  13 ;  46  S.  L.  E.  241 ;  16  S.  L.  T. 
669;  1908,  5  Adam,  641. 

18.  Complaint— Relevancy-Specification 
—  Locus  — Reset  —  Latitude. — A  summary 
complaint  set  forth  that  the  accused  had 
been  guilty  of  reset  at  certain  specified 
places  in  Glasgow,  "  or  at  one  or  other 
of  said  places,  or  elsewhere  in  Glasgow,  the 
particular  place  or  places  being  to  the 
complainer  unknown."  Held  that  the 
latitude  of  locus  was  permissible  in  a  libel 
for  reset.  Gold  v.  Neilson,  1908  (J.),  S.  0. 
5;  45  S.  L.  R  57;  15  S.  L.  T.  458; 
5  Adam,  423. 

19.  Complaint — Relevancy — Specification 
— Locus — Street  Betting. — It  being  a  statu- 
tory offence  to  bet  in  a  common  close,  held 
that  a  complaint  which  averred  a  contra- 
vention by  betting  in  a  close  (without  the 
adjective)  was  irrelevant.  Winning  v. 
Jeans,  1909  (J.),  S.  G.  26 ;  46  S.  L.  R.  357 ; 
1909,  1  S.  L.  T.  119;  6  Adam,  1. 

20.  Complaint — Relevancy— Specification 
—Locus— Trespass— Provision  as  to  Notices 
— Caledonian  Railway  Act,  1898,  sec.  36. — 
The  relevancy  of  a  complaint  charging  a 
contravention  of  sec.  36  of  the  Caledonian 
Railway  Act,  1 898,  was  objected  to  on  the 
ground  (1)  that  the  locus  was  insufiiciently 
specified,  and  (2)  that  it  was  not  stated 
that  notices  warning  people  against  tres- 
passing had  not  been  erected.  Held  (1) 
that  the  specification  of  the  locus  could 
leave  no  doubt  or  confusion  in  the  mind  of 
accused;  and  (2)  that  the  proviso  in  the 
statute  as  to  notices  dealt  merely  with 
procedure  at  the  trial,  and  complaint  held 
relevant.  Caledonian  Ely.  Coy.  v.  M'Gregor, 
1909,  S.  C.  1010;  46  S.  L.  R.  721;  1909, 
1  S.  L.  T.  522. 

21.  Complaint  —  Relevancy  —  Statutory 
Offence- Burgh  Police  (Scotland)  Act,  1892 
(55  &  56  Vict.  c.  55),  sec.  381  (41)— Coal 
Vendor    Using    Bell    to    Annoyance    of 


Inhabitants  —  Specification  of  Persons 
Annoyed. — Opinion  {per  Ld.  Salvesen)  that 
a  complaint  charging  an  ofi'ence  under  the 
above  section  of  the  Burgh  Police  Act,  1892, 
ought  to  give  the  names  of  the  persons 
said  to  have  been  annoyed.  Graham  v. 
M'Lennan,  1911  (J.),  S.  C.  16 ;  48  S.  L.  R. 
58;  1910,  2  S.  L.  T.  312;  6  Adam,  315. 

22.  Complaint  —  Relevancy— Statutory 
Offence— Burgh  Police  (Scotland)  Act,  1892 
(55  &  56  Vict.  c.  55),  sec.  316  (a)  (1)— Speci- 
fication— Nuisance. — A  bye-law  made  by 
commissioners  of  a  burgh  in  virtue  of  powers 
conferred  on  them  by  sec.  316  of  the  Burgh 
Police  Act,  1892,  for  the  prevention  of 
nuisances,  enacted  that — "No  person  shall 
convey  material  of  any  description  along 
the  streets  or  courts  in  the  burgh  in  carts- 
or  carriages  so  loaded  that  any  part  of  the 
load  fall  on  any  street  or  court  within  the 
burgh."  Held  that  a  complaint  charging 
a  contravention  of  the  bye-law  need  not 
state  that  annoyance  was  caused  to  any- 
one, the  act  complained  of  itself  con- 
stituting a  nuisance.  lionaldson  v.  William- 
sm,  1911  (J.),  S.  C.  102;  48  S.  L.  R.  983 ; 
1911,  2  S.  L.  T.  217 ;  6  Adam,  519.  (See 
also  wee  Bye-Law.) 

23.  Complaint  —  Relevancy  —  Statutory 
Offence— Game— Trespassing  in  Pursuit  of 
Game  or  Rabbits— Alternative  Charge- 
Game  (Scotland)  Act,  1832  (2  &  3  Will.  IV. 
c.  68),  sec.  1— Summary  Jurisdiction  (Scot- 
land) Act,  1908  (8  Edw.  VII.  c.  65),  sec.  IS 
and  Schedule  C. — Held  that  a  complaint 
brought  under  the  Summary  Jurisdiction 
Act,  1908,  charging  a  person  with  tres- 
passing in  pursuit  of  "  game  or  rabbits,"  con- 
trary to  the  Game  Act,  1832,  sec.  1,  was 
not  irrelevant  in  respect  that  it  libelled 
alternative  charges.  Morrison  v.  Anderson, 
1913  (J.),  S.  G.  114;  50  S.  L.  R.  817; 
1913,  2  S.  L.  T.  124;  7  Adam,  201. 

24.  Complaint  —  Relevancy  —  Statutory 
Offence— Gasworks  Clauses  Act,  1847  (10 
Vict.  c.  15),  sec.  18— Charge  of  Improper 
Use  of  Gas  Supplied  by  Meter.  — A 
complaint  charged  a  person  with  contra- 
vening see.  18  of  the  Gasworks  Clauses 
Act,  1847,  in  that  he  improperly  used  and 
burned  gas  supplied  to  him  by  meter.  Held 
that  the  complaint  was  irrelevant,  in  respect 
that  the  section  libelled  had  no  application 
to  gas  supplied  by  meter.  Falkirk  Corpora- 
tion V.  Bussell,  1 9 1 1  (J.),  S.  C.  99 ;  48  S.  L.  R. 
838;  1911,  2  S.  L.  T.  Ill ;  6  Adam,  514. 

25.  Complaint  —  Relevancy — Statutory 
Offence— General  Turnpike  Act,  1831  (1  & 
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2  Will.  IV.  c.  43),  sec.  96— Roads  and 
bridges  (Scotland)  Act,  1878  (41  &  42 
Vict.  c.  51),  sec.  123,  and  Schedule  0— Hang- 
ing "Linen  Clothes  or  other  such  Article" 
on  Roadside  Hedge— Herring-Nets— Bjus- 
dem  geneiis.— Held  that  a  complaint  which 
charged  an  accused  with  contravening 
sec.  96  of  the  General  Turnpike  Act,  1831, 
as  incorporated  with  the  Eoads  and 
Bridges  Act,  1878,  by  hanging  or  laying 
herring  fishing-nets  on  the  hedge  or  fence 
of  a  public  highway  was  irrelevant,  as 
herring-nets  did  not  fall  under  the  category 
of  "linen  clothes  or  other  such  article." 
Patience  v.  Mackenzie,  1912  (J.),  S.  C.  7; 
49  S.  L.  E.  192;  1911,  2  S.  L.  T.  499; 
'6  Adam,  545. 


26.  Complaint  —  Relevancy  —  Statutory 
Offence— Glasgow  Police  (Further  Powers) 
Act,  1892  (55  &  56  Vict.  c.  clxv.),  sec.  25 

—  Locus  —  Tram  Car  —  "  Found  "  in  any 
"Street"  with  Intent  to  Commit  Crime 

—  Construction. — A  complaint  charging  an 
ofience  under  sec.  25  of  the  Glasgow  Police 
(Further  Powers)  Act,  1892,  set  forth  that 
the  accused  were  "  found  "  in  a  street  and 
"  in  or  upon  two  tramway  cars  "  with  intent 
to  commit  crime.     In   a  suspension,   held 

(1)  that  the  loom  was  relevantly  averred, 
inasmuch  as  a  person  in  a  tramway  car  was 
in  a  "  street "  in  the  sense  of  the  Act ;  and 

(2)  that  the  word  "found"  in  the  Act  was 
not  equivalent  to  the  word  "apprehended," 
but  that  it  was  sufficient  if  the  accused  were 
seen  or  discovered  in  circumstances  which 
inferred  that  they  intended  to  commit 
CT'ime,  and  suspension  refused.  Martin  v. 
M-Intyre,  1910  (J.),  S.  C.  72  ;  47  S.  L.  E. 
€45;  1910,  1  S.  L.  T.  385;  6  Adam,  252. 

27.  Complaint  —  Relevancy  —  Statutory 
OflFence  —  Intimidation  —  Conspiracy  and 
Protection  of  Property  Act,  1875  (38  &  39 
Vict.  c.  86),  sec.  7— Trades  Disputes  Act, 
1906  (6  Bdw.  VII.  c.  47),  sec.  2  (1).— A 
complaint  charged  certain  persons  with 
"persistently  following"  two  others  from 
place  to  place  and  "watching  and  be- 
setting" their  respective  houses,  contrary 
to  the  Conspiracy  and  Protection  of  Pro- 
perty Act,  1875,  sec.  7.  Held  (1)  that 
sec.  7  of  the  Act  created  one  offence,  that 
the  subsections  merely  set  forth  different 
methods  of  committing  the  offence,  and 
that  accordingly  the  complaint  was  relevant 
if  it  merely  specified  the  section ;  (2)  that 
the  Trades  Disputes  Act,  1906,  see.  2  (1), 
did  not  alter  the  offence  created  by  sec.  7 
of  the  1875  Act,  but  merely  afforded  an 
opportunity  of  establishing  a  valid  defence. 


and  consequently  intimidation  need  not  be 
libelled  in  the  complaint ;  and  (3)  that  the 
"  persistently  following  "  and  the  "  watch- 
ing and  besetting"  not  being  alternative 
charges,  it  was  proper  to  crave  for  a  general 
conviction  of  the  contravention  charged 
{Olarhon  v.  Stewart,  1894  (J.),  23  E.  5, 
followed).  Wilson  v.  Renton,  1910  (J.), 
S.  C.  32 ;  47  S.  L.  E.  209 ;  1910,  1  S.  L.  T. 
30;  6  Adam,  166. 

28.  Complaint  —  Relevancy  —  Statutory 
Offence— Keeping  Premises  Open  Contrary 
to  Bye-Law— Form  of  Complaint— Specifi- 
cation of  Purposes  for  which  Kept  Open. — 
Held  that  a  complaint  which  simply  set 
forth  that  the  accused  kept  his  premises 
open  after  an  hour  specified  contrary  to 
the  bye-laws  of  a  county  council,  without 
specifying  the  purposes  for  which  they 
were  kept  open,  was  relevant.  Lena  v. 
Davidson,  1913  (J.),  S.  C.  76 ;  50  S.  L.  E. 
757;  1913,  2  S.  L.  T.  24;  7  Adam,  129. 
(See  also  voce  Bye-Law.) 

29.  Complaint  —  Relevancy  —  Statutory 
Offence— Licensing  Laws — Breach  of  Con- 
dition Endorsed  on  Licence— Selling  Lictuor 
on  Passenger  Vessel  on  Sunday — Penalty 
—Passage  Vessels  Licences  Act,  1828  (9 
Geo.  IV.  c.  47),  sec.  3— Passenger  Vessels 
Licences  Amendment  (Scotland)  Act,  1882 
(45  &  46  Vict.  c.  66),  sees.  1  and  2— Finance 
(1909-10)  Act,  1910  (10  Edw.  VII.  c.  8), 
sees.  49  (1),  50  (3),  52,  92,  96  (1),  First 
Schedule  (D).— A  complaint  charged  the 
holder  of  a  passenger  vessel  licence,  en- 
dorsed with  a  condition  against  selling 
liquor  on  Sunday,  with  having  contravened 
the  condition  on  a  particular  Sunday, 
whereby  he  had  been  guilty  of  selling 
liquor  without  a  licence  contrary  to  the 
Finance  (1909-10)  Act,  1910,  and  was 
liable  to  a  penalty  of  £50.  Held  (1)  that 
the  condition  had  been  validly  endorsed 
on  the  licence ;  (2)  that  the  penalty  for 
infringement  was  that  provided  by  the  Act 
of  1910,  viz.  £50,  and  not  that  incorporated 
into  the  Act  of  1882  from  sec.  3  of  the 
Passage  Vessels  Licences  Act,  1828,  viz. 
£10  ;  and  consequently  that  the  complaint 
was  both  competent  and  relevant.  Bhind 
V.  JVimpress,  1914  (J.),  S.  C.  31 ;  51  S.  L.  E. 
78;  1913,  2  S.  L.  T.  355;  7  Adam,  281. 

30.  Complaint  —  Relevancy  —  Statutory 
Offence^Licensing  Laws— Selling  Liquor 
on  Passenger  Vessel  on  Sunday— Penalty 
— Passenger  Vessels  Licences  Amendment 
(Scotland)  Act,  1882  (45  &  46  Vict.  c.  66), 
sees.  1  and  2— Finance  Act,  1910  (10  Edw. 
VII.  c.  8),  sec.  50  (3). — A  complaint  charged 
a  contravention  of  sec.  2  of  the  Passenger 
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Vessels  Licences  Act,  1882,  in  respect  that 
the  accused,  contrary  to  the  condition  of 
his  licence,  sold  intoxicating  liquor  on 
board  a  passenger  vessel  on  a  Sunday ; 
and  proceeded — "Whereby  you  are  guilty 
of  an  offence  within  the  meaning  of 
sec.  50  (3)  of  the  Finance  Act,  1910,  and 
are  liable  to  the  Excise  penalty  of  £50." 
Held  that  the  complaint  was  irrelevant  in 
respect  that  the  accused,  being  the  holder 
of  an  unexpired  licence  at  the  date  of  the 
offence,  was  not  a  person  "  required  to  take 
out  a  licence  "  under  the  Finance  Act,  1910, 
and  was  therefore  not  liable  to  a  penalty 
of  £50.  Guthrie  v.  Wilson,  1910  (J.), 
48   S.  L.  E.  106;   1911,  1  S.  L.  T.  30; 

6  Adam,  386. 

31.  Complaint  —  Relevancy  —  Statutory 
Offence — Loitering  with  Intent  to  Commit 
Felony— Complaint  Libelling  Mere  Theft, 
without  Aggravation,  as  a  Felony  — 
Vagrancy  Act,  1824(5  Geo.  IV.  c.  83),  sec.  4 
—Prevention  of  Crimes  Act,  1871  (34  &  35 
Vict.  c.  112),  sec.  15— Penal  Servitude  Act, 
1891  (54  &  55  Vict.  c.  69),  sec.  7.— Held  that 
a  complaint  which  charged  a  suspected 
person  and  reputed  thief  with  loitering 
"  with  intent  to  commit  a  felony,  viz.  theft," 
was  irrelevant  in  respect  that  "theft" 
per  se  was  not  a  felony  within  the  statutory 
definition.  Reilly  v.  M'Intyre,  1914  (J.), 
S.  C.  11 ;  51  S.  L.  E.  45 ;  1914,  2  S.  L.  T. 
312;  7  Adam,  239. 

32.  Complaint  —  Relevancy  —  Statutory 
Oflfence— Motor  Car  Act,  1903,  sec.  1  (1).— 
In  a  complaint  of  a  breach  of  the  above 
section,  held  sufificient  specification  to  state 
that  the  car  was  driven  "negligently." 
Todrick  v.  Dennelar,  1904  (J.),  7  F.  8;  42 
S.  L.  E.  199  ;  12  S.  L.  T.  573  ;  4  Adam,  456. 

33.  Complaint  —  Relevancy  —  Statutory 
Offence— Motor  Car  Act,  1903  (3  Edw.  VII. 
c.  36),  sec.  1— Charge  of  Driving  "Reck- 
lessly or  Negligently" — General  Convic- 
tion on  Alternative  Charges. — Held  that 
a  complaint  which  charged  a  person  with 
driving  a  motor  car  "recklessly  or  negli- 
gently," in  contravention  of  the  Motor  Car 
Act,  1903,  sec.  1,  was  irrelevant,  in  respect 
that  it  contained  alternative  charges  without 
adequate  specification,  and  that  a  general 
conviction  following  on  such  charges  was 
bad.  Connell  v.  Mitchell,  1913  (J.),  S.  C. 
13  ;  50  S.  L.  E.  117  ;  1912,  2  S.  L.  T.  393  ; 

7  Adam,  23. 

34.  Complaint  —  Relevancy  —  Statutory 
Offence— Motor  Car  Act,  1903  (3  Edw.  VII. 
c.  36),  sec.  1  (1)— ^Charge  of  Negligent 
Driving  —  Specification  —  Summary  Juris- 


diction (Scotland)  Act,  1908  (8  Edw.  VII. 
c.  65),  Schedule  C.—Held  that  a  complaint 
which  charged  a  person  with  driving  a 
motor  car  negligently,  without  specifying 
wherein  the  negligence  consisted,  was 
relevant,  as  it  was  in  the  form  provided 
by  Schedule  C  of  the  Summary  Jurisdiction 
Act,  1908;  but  observed  (by  Lds.  Ardwall 
and  Salvesen)  that  public  prosecutors 
should,  out  of  fairness  to  the  accused, 
specify  the  particular  form  of  negligence 
on  which  they  rely.  Durm  v.  Mitchell, 
1911  (J.),  S.  C.  46 ;  48  S.  L.  E.  101 ;  1910, 
2S.  L.  T.  380;  6  Adam,  365. 

35.  Complaint  —  Relevancy  —  Statutory 
Offence— Motor  Car  Act,  1903  (3  Edw.  VII. 
c.  36),  sec.  9  (1),  and  Regulations— Motor 
Bicycle  —  Excessive  Speed  —  Scheduled 
Area. — A  complaint  charged  the  accused 
with  a  contravention  of  the  Motor  Car  Act, 
1903,  and  regulation  made  thereunder, 
inasmuch  as  he  had  driven  a  motor  bicycle 
at  an  excessive  speed  on  the  highway 
between  points  A.  and  B.  A.  was  within 
the  scheduled  area,  but  B.  was  fifty  yards 
beyond  it.  No  objection  to  relevancy  was 
stated  in  the  Court  below.  In  a  suspension 
the  accused  objected  to  the  relevancy  of 
the  charge  in  respect  that  a  portion  of 
the  road  over  which  the  speed  limit  was 
alleged  to  have  been  exceeded  was  outside 
the  scheduled  area.  Objection  repelled. 
Yeamanv.  Jameson,  1910  (J.),  S.  C.  8;  47 
S.  L.  E.  158;  1909,  2  S.  L.  T.  459;  6 
Adam,  149. 

36.  Complaint  —  Relevancy  —  Statutory 
Offence  —  Obstructing  Revenue  Oflcer  — 
Specification  of  Statutes — Inland  Revenue 
Regulation  Act,  1890  (53  &  54  Vict.  c.  21), 
sec.  11. — A  complaint  charged  an  accused 
(a  licensed  dealer  in  motor  spirit)  with 
obstructing  an  ofiicer  of  Customs  and 
Excise  in  the  execution  of  his  duty  by 
refusing  to  show  him  the  motor  spirit  stock 
book  kept  by  the  accused,  contrary  to  the 
Inland  Eevenue  Act,  1890,  sec.  11.  The 
Sheriff  having  dismissed  the  complaint  as 
irrelevant,  in  respect  that  the  Finance 
(1909-10)  Act,  1910,  and  relative  Eegula- 
tions  were  not  libelled,  Jield  that  specification 
of  these  was  unnecessary.  Tighe  v.  Wilsmif 
1913  (J.),  S.  C.  26 ;  50  S.  L.  E.  122 ;  1912, 
2  S.  L.  T.  395 ;  7  Adam,  46. 

37.  Complaint  —  Relevancy  —  Statutory 
Offence  —  Public-houses  (Scotland)  Act, 
1862  —  Specification  —  Oppression— Person. 
Entrapped  into  Commission  of  Offence.— 
A  person  was  convicted  of  an  offence  against 
the    Public-house    Acts    on    a    complaint 
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which  charged  him  with  having  sold  whisky 
without  having  obtained  a  certificate  in 
that  behalf  in  terms  of  the  Public-houses 
Act,  1862.  It  appeared  that  the  accused 
had  an  Excise  certificate  which  entitled  him 
to  sell  whisky  in  quantities  not  less  than 
two  gallons.  He  brought  a  suspension  on 
the  grounds  (1)  that  the  complaint  was 
irrelevant  from  want  of  specification ;  and 
(2)  that  the  conviction  was  bad,  in  respect 
that  he  had  been  entrapped  (as  he  averred) 
into  the  commission  of  the  offence  by  the 
police.  The  Court,  without  pronouncing 
any  opinion,  quashed  the  conviction.  Blaikie 
V.  Union,  1881  (J.),  18  S.  L.  R.  583. 
{Note. — This  case  has  been  omitted  from 
the  Scots  Digest,  Second  Series,  [1873-1904].) 

38.  Complaint  —  Eelevancy  —  Statutory 
Offence— Refusal  to  Pay  Tramway  Fare — 
Glasgow  Corporation  Tramways  Acts  — 
Bye-Laws    of  Glasgow    Corporation.  —  A 

complaint  which  charged  an  accused  with 
failing  or  refusing  to  pay  a  tramway  fare, 
contrary  to  No.  3  of  the  bye-laws  made  by 
the  Town  Council  of  Glasgow  in  terms  of 
their  Tramways  Acts,  was  dismissed  as 
irrelevant  by  the  magistrate,  on  the  ground 
that  no  offence  was  constituted  by  that 
bye-law.  Held  that  bye-law  No.  3,  read 
along  with  bye-law  No.  26,  as  it  must  be, 
constituted  an  offence,  and  that  the  com- 
plaint was  relevant.  M'Intyre  v.  M'Pherson, 
1913  (J.),  S.  C.  21 ;  50  S.  L.  E.  190 ;  1912, 
2  S.  L.  T.  478 ;  7  Adam,  37. 

39.  Complaint  —  Relevancy  —  Statutory 
Offence— Sale  of  Food  and  Drugs  Act,  1875 
(38  &  39  Vict.  c.  63),  sec.  6— Ambiguity.— 
A  complaint  charging  a  contravention  of 
the  Sale  of  Food  and  Drugs  Act,  1875,  set 
forth  that  the  accused,  in  response  to  a 
demand  for  half  a  pound  of  butter,  sold 
"  one  half  pound  of  butter  which  was  not 
of  the  nature,  substance,  and  quality 
demanded,  and  was  not  genuine,  as  it  con- 
tained less  than  10  per  cent,  of  butter  fat, 
and  was  margarine.  ..."  Held  that  the 
complaint  was  irrelevant  in  respect  that  it 
was  not  clear  whether  the  charge  against 
the  accused  was  of  selling  butter  not  of  the 
quality  demanded,  or  of  selling  a  different 
substance,  viz.  margarine,  in  response  to 
the  demand  for  butter.  Nimmo  v.  Lees, 
1910  (J.),  S.  C.  75 ;  47  S.  L.  E.  681 ;  1910, 
2  S.  L.  T.  66 ;  6  Adam,  279. 

40.  Complaint  —  Relevancy  —  Statutory 
Offence— Sale  of  Food  and  Drugs— Analyst's 
Certificate— Suflaciency— Sale  of  Food  and 
Drugs  Acts,  1875  (38  &  39  Vict.  c.  63),  sec. 
21,  and  1899  (62  &  63  Vict.  c.  51),  sec.  4  (1) 


—  Sale  of  Milk  Regulations,  1901.— The 
Court  repelled  an  objection  to  the  relevancy 
of  a  complaint  under  the  Sale  of  Food  and 
Drugs  Acts  charging  a  person  with  selling 
milk  that  was  not  genuine,  on  the  ground 
that  the  analyst's  certificate  upon  which 
the  complaint  proceeded  was  unintelligible, 
and  did  not  state  that  the  "solids" 
mentioned  were  "  milk  solids."  Gordon  v. 
Lme,  1911  (J.),  S.  C.  75  ;  48  S.  L.  E.  590  ; 
1911,  1  S.  L.  T.  346 ;  6  Adam,  438. 

41.  Complaint  —  Relevancy  —  Statutory 
Offence— Sale  of  Food  and  Drugs  Act,  1899 
(62  &  63  Vict.  c.  51),  sec.  19  (2)— Margarine 
Act,  1887  (50  &  51  Vict.  c.  29),  sec.  3.— 
Held  (1)  that  it  was  not  necessary  to  set 
forth  in  a  complaint  under  the  Sale  of  Food 
and  Drugs  Act  with  regard  to  the  sale  of 
butter  the  analyst's  certificate,  and  (2)  that 
the  insertion  of  the  word  "  margarine "  in 
the  complaint  which  did  not  appear  in  the 
certificate  was  superfiuous  but  did  not 
render  the  complaint  bad.  Wilson  v. 
M'LaugUin,  1907  (J.),  S.  C.  61 ;  44  S.  L.  E. 
469  ;  14  S.  L.  T.  850 ;  5  Adam,  284.  (See 
voce  Food  and  Drugs.) 

42.  Complaint  —  Relevancy  —  Statutory 
Offence— Sale  of  Food  and  Drugs  Act,  1875 
(38  &  39  Vict.  c.  63),  sec.  6— Sale  of  Milk 
Deficient  in  Fat  —  Sale  by  Servant  of 
Accused— Specification.— In  a  prosecution 
under  a  complaint  charging  an  accused 
with  selling  milk  which  was  not  genuine 
contrary  to  sec.  6  of  the  Sale  of  Food  and 
Drugs  Act,  1875,  it  was  proved  that  the 
sale  was  effected,  not  by  the  accused,  but 
by  his  servant.  Held  {diss.  Ld.  Johnston) 
that  the  complaint  was  lacking  in  specifica- 
tion in  respect  that  it  did  not  give  the 
accused  fair  notice  that  the  charge  was 
made  in  respect  of  an  act  done  by  his 
servant;  and  complaint  dismissed.  fVilson 
V.  Fleming,  1914  (J.),  S.  C.  20;  51  S.  L.  E. 
72 ;  1914,  2  S.  L.  T.  361 ;  7  Adam,  263. 

43.  Complaint  —  Eelevancy  —  Statutory 
Offence— Sale  of  Food  and  Drugs — Specifica- 
tion—Sale of  Food  and  Drugs  Act,  1899 
(62  &  63  Vict.  c.  51),  sec.  4  (1)— Sale  of  Milk 
Regulations,  1901,  sec.  3.  —  A  com^plaint 
charging  a  contravention  of  the  Sale  of 
Food  and  Drugs  Act  and  the  Sale  of  Milk 
Eegulations,  1901,  set  forth  that  the 
accused,  "in  pursuance  of  a  contract  of 
sale,"  had  supplied  two  butts  of  skimmed 
milk  which  was  not  genuine.  It  was 
objected  that  the  complaint  did  not  set 
out  what  the  article  asked  for  was,  but 
only  that  which  was  supplied.  Held  that 
it  was  obvious  that  the  subject  of  sale 
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was  skimmed  milk,  and  objection  re_ 
{Hamilton  v.  Morrison,  1903  (J.),  5  F.  80, 
distinguished,  per  Ld.  Dundas).  Gordon  v. 
Love,  1911  (J.),  S.  C.  75 ;  48  S.  L.  E.  590 ; 
1911, 1  S.  L.  T.  346;  6  Adam,  438. 

44.  Complaint  —  Relevancy  —  Statutory 
Offence— Sale  of  Food  and  Drugs— Specifica- 
tion— Sale  to  Prejudice  of  Purchaser — Sale 
of  Food  and  Drugs  Acts,  1875  (38  &  39  Vict. 
c.  63),  sec.  6,  and  1879  (42  &  43  Vict.  c.  30), 
sec.  2 — Summary  Jurisdiction  (Scotland) 
Act,  1908  (8  Edw.  VII.  c.  65),  sees.  16-19 
and  Schedule  C. — In  a  prosecution  under 
the  Sale  of  Food  and  Drugs  Acts  for  selling 
an  article  of  food  which  is  not  of  the 
nature,  substance,  and  quality  of  the  article 
demanded,  it  is  unnecessary  to  state  in  the 
complaint  that  the  sale  has  been  made  to 
the  prejudice  of  the  purchaser.  Nimmo  v. 
Lees,  1910  (J.),  S.  C.  75;  47  S.  L.  E.  681 ; 
1910,  2  S.  L.  T.  66;  6  Adam,  279. 

45.  Complaint  —  Relevancy  —  Statutory 
Offence— Sea  Fisheries  Act,  1883  (46  &  47 
Vict.  c.  22),  sees.  7, 28,  and  First  Schedule — 
"Exclusive  Fishery  Limits  of  the  British 
Islands" — Application  to  Foreigner  not 
Subject  of  Signatory  Power.— A  Norwegian 
subject,  master  of  a  trawler  registered  in 
Norway,  was  convicted  on  a  complaint 
which  charged  the  accused  with  having 
contravened  the  Sea  Fisheries  Act,  1883, 
by  fishing  within  the  exclusive  fishing 
limits  of  the  British  Islands  as  defined  by 
Art.  II.  of  the  First  Schedule  attached  to 
the  Act.  Held  that  as  the  accused  was 
not  a  subject  of  any  of  the  Powers  signatory 
to  the  convention,  the  complaint  as  framed 
was  irrelevant,  and  conviction  quashed. 
Jensen  v.  Wilson,  1912  (J.),  S.  C.  3;  49 
S.  L.  E.  195;  1911,  2  S.  L.  T.  482; 
6  Adam,  535. 

46.  Complaint  —  Relevancy  —  Statutory 
Offence— Shop— Keeping  Open  after  Hours 
"for  Business." — It  being  illegal  for  the 
accused  to  keep  his  shop  open  for  business 
after  a  particular  hour,  held  that  a  complaint 
charging  the  offence  must  expressly  state 
that  the  shop  was  kept  open  "  for  business." 
Graham  v.  Guthrie,  1909  (J.),  S.  C.  8;  46 
S.  L.  E.  238;  16  S.  L.  T.  633;  5  Adam, 
631. 

47.  Complaint  —  Relevancy  —  Statutory 
Offence— Specification— Offence  Described 
in  Words  of  Statute  Contravened— Chil- 
dren Act,  1908  (8  Edw.  VII.  c.  67),  sec.  15— 
Summary  Jurisdiction  (Scotland)  Act,  1908 
(8  Edw.  VII.  c.  65),  sec.  19  (1).—Held  that 
a  complaint  in  which  the  offence  charged — 


namely,  a  contravention  of  the  Children 
Act,  1908 — was  described  in  the  words  of 
the  statute  contravened,  was  relevant,  and 
that  any  further  specification  of  the  offence 
was  unnecessary ;  but  observed  that  a  case 
might  occur  where  an  ofience  was  framed 
in  such  general  terms  as  to  require  greater 
particularity  of  statement  to  be  made  in 
the  libel  in  order  to  give  the  accused  fair 
notice  of  the  offence  charged.  Renton  v. 
Bamage,  1910  (J.),  S.  C.  100;  47  S.  L.  E. 
769;  1910,  2  S.  L.  T.  120;  6  Adam,  266. 

48.  Complaint — Relevancy  —  Statutory 
Offence— Specification  of  Statutes—"  Lead- 
ing Section  "—Summary  Jurisdiction  (Scot- 
land) Act,  1908  (8  Edw.  VII.  c.  65),  sec.  19 
(2) — Motor  Car. — The  owner  of  a  motor  car 
was  charged  on  a  summary  complaint  with 
failure  in  making  a  declaration  to  the 
Inland  Eevenue  to  set  forth  particulars  of 
the  cylinder  measurements  of  his  motor 
car.  The  only  statute  libelled  in  the  com- 
plaint was  the  Eevenue  Act,  1869,  sec.  22, 
which  neither  creates  an  offence  nor  imposes 
a  penalty.  Held  that  the  complaint  was 
irrelevant  in  respect  that  the  section  libelled 
was  not  "  the  leading  section  or  one  of  the 
leading  sections,"  and  that  the  accused  had 
not  reasonable  notice  of  the  charge  against 
him.  Macrwie  v.  Bird,  1 9 1 1  ( J. ),  S.  C.  1 05 ; 
48  S.  L.  E.  985;  1911,  2  S.  L.  T.  219; 
6  Adam,  527. 

49.  Complaint  —  Relevancy  —  Statutory 
Offence— Weights  and  Measures— Weighing 
and  Selling  Goods  Under  Weight — Neces- 
sity of  Libelling  both  Weighing  and  Selling 
—Bight  of  Inspector  to  Delegate  Powers 
—  Burgh  Police  (Scotland)  Act,  1892 
(55  &  56  Vict.  c.  55),  sec.  430.— A  complaint 
charging  a  contravention  of  sec.  430  of  the 
Burgh  Police  Act,  1892,  set  forth  that  the 
accused,  in  response  to^a  request  for  half  a 
pound  of  tea,  did  sell  to  an  assistant  of  an 
inspector  of  weights  and  measures  a  packet 
of  tea  which  was  deficient  in  the  weight 
represented  by  him.  Held  that  the  com- 
plaint was  irrelevant  in  respect  (1)  that 
under  the  section  only  certain  specified 
officials,  and  not  their  assistants,  were 
authorised  to  act ;  and  (2)  that  it  was  not 
stated  in  the  complaint  that  the  accused 
had  weighed  as  well  as  sold  the  packet  of 
tea.  Masterton  v.  Soutar ;  Collier  v.  Soutar, 
1912  (J.),  S.  C.  74;  49  S.  L.  E.  797; 
1912,  2  S.  L.  T.  79;  6  Adam,  654. 

50.  Complaint  —  Relevancy  —  Time  for 
Stating— Modus— Radical  Defect.— It  is  a 
statutory  offence  for  dealers  in  old  metal 
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to  buy  in  quantities  smaller  than  a  fixed 
limit.  Held  that  a  complaint  was  radically 
bad  which  charged  a  contravention  against 
a  party  described  as  a  "general"  dealer; 
and  that  delay  in  taking  the'  objection 
{eleven  weeks)  did  not  deprive  the  accused, 
who  had  been  convicted,  of  his  right  to 
suspend.  But  the  Court  refused  his 
expenses.  Adams  v.  M'Kenna,  1906  (J.), 
8  F.  79  ;  43  S.  L.  E.  868  ;  14  S.  L.  T.  305  ; 
5  Adam,  106.  But  cf.  Kelly  v.  Smith, 
1904  (J.),  7  F.  14;  42  S.  L.  R.  203;  12 
•S.  L.  T.  530 ;  4  Adam,  466. 

51  Complaint  —  Relevancy  —  Theft  — 
Charge  of  Selling  Property  belonging  to 
Another. — Held  that  a  complaint  which 
set  forth  that  the  accused,  "from  a  shed 
...  in  the  occupation  of  C.  F.,  .  .  .  did 

sell  to  A.  P.  .  .  .  1^  cwt.  of  lead 

the  property  of  W.  F.,  .  .  .  and  did  thus 
steal  the  said  lead,"  did  not  make  out 
a  relevant  charge  of  theft.  Smith  v. 
■Sempill,  1911  (J.),  S.  C.  30;  48  S.  L.  R. 
64 ;  1910,  2  S.  L.  T.  321 ;  6  Adam,  348. 

52.  Conviction — Authentication — Signa- 
tures of  Magistrates  Present.— The  record 
of  procedure  bore  that  a  summary  trial 
had  been  conducted  in  the  presence  of  one 
magistrate,  who  signed  the  conviction  and 
sentence.  The  accused  suspended,  and 
averred  that  three  magistrates  were  present 
in  point  of  fact,  and  argued  that  all  three 
should  have  signed  the  sentence.  Inquiry 
refused.  Wright  v.  Thomson,  1904  (J.), 
7  F.  18 ;  42  S.  L.  E.  205 ;  12  S.  L.  T.  571 ; 

4  Adam,  459. 

53.  Conviction — Clerical  Error — "  Crime  " 
— Charge  of  Two  Oflfences.— One  complaint 
■charged  two  offences.  The  accused  pled 
guilty.  The  Court  convicted  of  "the 
<3rime  "  charged.  Held  that  the  conviction 
was  bad.  Johnstone  v.  Lindsay,  1907  (J.), 
S.  C.  9 ;  44  S.  L.  E.  55 ;  14  S.  L.  T.  429 ; 

5  Adam,  192. 

54.  Conviction  —  Competency  —  Ambig- 
uity—Accused Charged  with  Defrauding 
both  Employee  and  Employer.— A  convic- 
tion was  challenged  on  the  ground  of 
ambiguity  because  it  affirmed  that  the 
accused  defrauded  both  the  employee  and 
the  employer  of  the  sum  libelled.  Sus- 
pension refused,  on  the  ground  that  the 
fraud  charged  was  one  and  the  same, 
whether  the  loss  fell  upon  employee  or 
employer.  Gallagher  v.  Paton,  1909  (J.), 
S.  C.  50 ;  46  S.  L.  E.  654 ;  1909,  1  S.  L.  T. 
399 ;  6  Adam,  62. 


55.  Conviction —  Competency—  Continu- 
ous Complaint— Partial  Irrelevancy.— A 
complaint  charged  illegal  betting  at  three 
places,  one  of  which  was  not  relevantly 
specified.  A  conviction  of  the  offences 
charged  was  pronounced  after  proof,  by 
a  Judge  who  repelled  the  plea  of  irrele- 
vancy. The  Court,  sustaining  the  plea, 
found  that  the  conviction  quoad  the  two 
places  rightly  specified  could  not  stand 
fVinning  v.  Jeans,  1909  (J.),  S.  C.  26 
46  S.  L.  E.  357;  1909,  1  S.  L.  T.  119 
6  Adam,  1. 

56.  Conviction— Competency— Statutory 
Offence  —  Charge  of  Attempted  Bape — 
Statute  not  Libelled  —  Original  Charge 
Abandoned  —  Original  Charge  Only  for 
Attempt— Criminal  Law  Amendment  Act, 
1885  (48  &  49  Vict.  c.  69),  sees.  5  and  9.— 
In  the  course  of  the  trial  of  a  person 
charged  on  a  complaint  with  an  attempt 
to  ravish,  the  prosecutor  withdrew  the 
charge  and  obtained  a  conviction  of  a 
contravention  of  sec.  5  of  the  Criminal 
Law  Amendment  Act,  1885.  Held,  in  a 
suspension,  that  while  it  was  unnecessary 
to  libel  the  Criminal  Law  Amendment  Act, 
the  power  conferred  by  sec.  9  of  that  Act 
was  not  available  (1)  where  the  accused 
was  charged  with  only  attempting  to 
commit  one  of  the  specified  crimes ;  (2) 
where  the  original  charge  had  been  with- 
drawn with  the  result  that  the  accused 
could  not,  as  required  by  sec.  9,  be  ac- 
quitted of  that  charge  before  being  found 
guilty  of  the  minor  offence ;  and  conviction 
qwaslied.  Townsend  v.  H.  M.  Advocate, 
1914  (J.),  S.  C.  85 ;  51  S.  L.  E.  373  ;  1914, 
1  S.  L.  T.  251 ;  7  Adam,  378. 


57.  Conviction— Defect  in  Form— Sum- 
mary Procedure  (Scotland)  Act,  1864  (27  & 
28  Vict.  c.  53),  sec.  3i.—Held  that  a  convic- 
tion was  not  incompetent  for  defect  in 
form,  by  reason  that  it  contained  certain 
superfluous  words  where  the  form  of 
conviction  used  was  correct  according  to 
the  form  provided  in  Schedule  K  (6)  of 
the  above  Act.  Telford  v.  Fyfe,  1908  (J.), 
S.  C.  83;  45  S.  L.  E.  854;  16  S.  L.  T. 
316;  5  Adam,  596. 

58.  Conviction  —  General  Conviction — 
Complaint  Specifying  Different  Modes  in 
which  Same  Offence  Committed— Whether 
Charges  Alternative— Conspiracy  and  Pro- 
tection of  Property  Act,  1875  (38  &  39  Vict, 
c.  86),  sec.  7. — A  complaint  charged  certain 
persons  with  "persistently  following"  two 
others  from  place  to  place  and  "  watching 
and    besetting"  their    respective    houses, 
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contrary  to  the  Conspiracy  and  Protection 
of  Property  Act,  1875,  sec.  7.  Held  that 
the  "persistently  following"  and  the 
"  watching  and  besetting "  were  not 
separate  charges,  but  merely  different 
modes  of  committing  one  offence,  and  that 
accordingly  a  general  conviction  of  the 
contravention  charged  was  valid  (Clarkson 
V.  Stewart,  1894  (J.),  22  E.  5,  followed). 
Wilson  v.  Benton,  1910  (J.),  S.  C.  32; 
47   S.  L.  R.  209;  1910,    1    S.   L.   T.  30; 

6  Adam,  166. 

59.  Conviction — Greneral  Conviction  fol- 
lowing Alternative  Charge — Driving  Motor 
Car  "Recklessly  or  Negligently  "—Motor 
Car  Act,  1903  (3  Edw.  VII.  c.  36),  sec.  1.— 
See  Connell  v.  Mitchell,  1913,  (J.),  S.  C.  13; 
50  S.  L.  E.  117;  1912,  2  S.  L.  T.  393; 

7  Adam,  23. 

60.  Conviction  —  G-eneral  Conviction — 
Alternative  Offences — General  Conviction 
of  Contravention  of  Section  Creating  more 
than  One  Offence— Criminal  Law  Amend- 
ment Act,  1885  (48  &  49  Vict.  c.  69),  sec.  5.— 
Held  that  a  general  conviction  of  a  contra- 
vention of  sec.  5  of  the  Criminal  Law 
Amendment  Act,  1885,  which  created  more 
than  one  offence,  was  bad.  Townsend  v. 
H.  M.  Advocate,  1914  (J.),  S.  C.  85;  51 
S.  L.  E.  373 ;  1914,  IS.  L.  T.  251 ; 
7  Adam,  378. 

61.  Conviction— General  Conviction  fol- 
lowing Alternative  Charge  —  Loitering— 
Street  Betting  Act,  1906  (6  Edw.  VII.  c.  43), 
sec.  1,  suhsec.  (1).— A  person  was  charged 
with  "loitering  for  the  purpose  of  book- 
making  or  betting  or  wagering  or  agreeing 
to  bet  or  wager  or  paying  or  receiving  or 
settling  bets "  contrary  to  the  Street 
Betting  Act,  1906,  sec.  1,  subsec.  (1),  and 
convicted  "  of  the  offence  charged."  He 
brought  a  suspension  on  the  ground  that 
the  conviction  was  a  general  conviction  on 
an  alternative  charge.  Held  that  the  charge 
was  not  alternative,  and  that  the  conviction 
was  accordingly  good.  Stenhouse  v.  Dykes. 
1908  (J.),  S.  C.  61 ;  45  S.  L.  E.  657 ;  16 
S.  L.  T.  26 ;  5  Adam,  553. 

62.  Conviction — General  Conviction  Fol- 
lowing Alternative  Charge— Loitering  in 
"Street  or  Public  Place" — Street  Betting 
Act,  1906  (6  Edw.  VII.  c.  43),  sec.  1  (1).— 
A  complaint  charged  a  contravention  of  the 
Street  Betting  Act,  1906,  by  loitering  "in 
a  passage  or  unenclosed  piece  of  ground," 
the  same  being  "  a  street  or  public  place  " 
within  the  meaning  of  the  Act.  Held  that 
the   charge   was    alternative,   and  that  a 


general  conviction  following  thereon  fell  to 
be  quashed.  Lang  v.  Walker,  1910  (J.), 
S.  C.  41 ;  47  S.  L.  R.  162 ;  1909,  2  S.  L.  T. 
462;  6  Adam,  180. 

63.  Conviction— General  where  only  Part 
of  Charge  Proved.— A  magistrate  convicted 
of  the  "contravention  charged,"  which 
included  an  aggravation  of  the  offence, 
whereas  the  complainer  had  proved  only 
the  offence  but  not  the  aggravation.  The 
Court  suspended  the  conviction.  Russell  v. 
Sinclair,  1905  (J.),  42  S.  L.  R.  734;  13 
S.  L.  T.  248 ;  4  Adam,  589. 

64.  Conviction— Penalty— Imprisonment 
—Street  Betting  Act,  1906  (6  Edw.  VII. 
c.  43),  sacs.  1  and  3— Summary  Procedure 
(Scotland)  Act,  1864  (27  &  28  Vict.  c.  53), 
sec.  18,  Schedule  K,  Nos.  3  and  6— Summary 
Jurisdiction  (Scotland)  Act,  1881  (44  &  45 
Vict.  0.  33),  sec.  6. — In  the  case  of  a  convic- 
tion upon  a  complaint  charging  a  contra- 
vention of  the  Street  Betting  Act,  1906, 
sec.  1,  the  conviction  should  be  in  the  form 
prescribed  by  Schedule  K,  No.  3,  of  the 
Summary  Procedure  (Scotland)  Act,  1864 
(conviction  for  a  penalty,  and,  in  default 
of  payment,  imprisonment),  not  in  the  form 
prescribed  by  Schedule  K,  No.  6  (judgment 
for  a  penalty  recoverable  by  diligence). 
Stenhouse  v.  Dykes,  1908  (J.),  S.  C.  61 ;  45 
S.  L.  R.  657 ;  16  S.  L.  T.  26  ;  5  Adam,  553. 

65.  Conviction— Reset— Charge  Contain- 
ing Alterations  of  Times,  Places,  and 
Articles  Alleged  to  have  been  Received.— 
A  person  was  charged  with  reset  of  a 
number  of  specified  articles  of  similar  nature 
and  value  at  various  places  in  Glasgow, 
either  named  or  described  as  unknown  to 
the  complainer,  and  at  times  between  certain 
dates,  the  particular  occasions  being  simi- 
larly described  as  unknown.  He  was  con- 
victed of  "  the  crime  charged."  Held  in 
a  suspension  that  it  was  unnecessary  to 
specify  in  the  conviction  following  on  such 
a  complaint  the  particular  times  and  places 
where  it  was  held  proved  the  crime  had 
been  committed,  or  in  the  circumstances  of 
the  case  to  specify  the  particular  articles 
as  to  which  accused  was  found  guilty,  and 
conviction  and  sentence  sustained.  Gold  v. 
NeUson,  1908  (J.),  S.  C.  5 ;  45  S.  L.  R.  57 ; 
15  S.  L.  T.  458  ;  5  Adam,  423. 


66.  Conviction— Sentence  —  Competency 
—Offence—  Tried  Summarily  —  Limitation 
of  Sentence— Summary  Jurisdiction  (Scot- 
land) Act,  1908(8  Edw.  VII.  c.  65),  sec.  13— 
Night  Poaching  Act,  1898  (9  Geo.  IV.  c.  99),, 
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sec.  1. — A  person  charged  on  a  summary 
complaint  with  a  third  offence  against  the 
Night  Poaching  Act,  1828,  was  convicted 
and  sentenced  to  four  months'  imprison- 
ment. Held,  in  a  suspension,  that  the 
sentence  was  incompetent  in  so  far  as  it 
exceeded  the  limit  of  three  months'  im- 
prisonment prescribed  by  the  Summary 
Jurisdiction  Act,  1908,  sec.  13.  Whillans 
V.  Hilson,  1910  (J.),  S.  C.  1 ;  47  S.  L.  E. 
152;  1909,  2  S.  L.  T.  403;  6  Adam, 
129. 


67.  Conviction— Sentence  —  Complaint- 
Common  Law  Offence— Notice  of  Penalty- 
Summary  Procedure  (Scotland)  Act,  1864, 
sec.  29— Burgh  Police  (Scotland)  Act,  1892, 
sec.  490.— A  summary  complaint  in  a  burgh 
police  court  charging  assault  at  common 
law  was  headed  "Under  the  Summary 
Jurisdiction  (Scotland)  Acts,  1864  and 
1881,  and  the  Criminal  Procedure  (Scotland) 
Act,  1887,"  and  did  not  contain  any  refer- 
ence to  the  Burgh  Police  (Scotland)  Act, 
1892.  Held  that  it  was  competent  for  the 
magistrate  on  this  complaint  to  pronounce 
a  sentence  within  the  maximum  authorised 
by  sec.  490  of  the  Burgh  Police  Act,  1892, 
although  the  sentence  was  in  excess  of  the 
maximum  authorised  by  sec.  29  of  the 
Summary  Procedure  Act,  1887.  Fmdlay 
V.  Walher,  1908  (J.),  S.  C.  2;  15  S.  L.  T. 
359  ;  5  Adam,  408. 


68.  Conviction  —  Sentence — Discrepancy 
between  Charge  and  Verdict. — A  jury 
returned  a  verdict — "  (juilty  of  fire-raising 
as  libelled,"  on  an  indictment  which  charged 
setting  fire  to  stacks;  not  technically 
"fire-raising."  Conviction  held  good. 
Angus  v.  H.  M.  Advocate,  1905  (J.),  8  F.  10  ; 
43  S.  L.  E.  49;  13  S.  L.  T.  507;  4  Adam, 
640. 


69.  Conviction  —  Sentence — Excessive — 
Burgh  Summary  Procedure  Act,  1864  (27 
&  28  Vict.  c.  53),  sec.  29— Burgh  Police 
(Scotland)  Act,  1892  (55  &  56  Vict.  c.  55), 
sec.  490. — Where  an  accused  was  charged 
in  a  burgh  police  court  by  the  ordinary 
summary  form  headed  as  proceeding  under 
the  Summary  Jurisdiction  Acts,  lield  that 
it  was  competent  for  the  magistrate  to 
pronounce  a  sentence  authorised  by  sec.  490 
of  the  Burgh  Police  (Scotland)  Act,  but  in 
excess  of  the  maximum  penalty  warranted 
by  the  Summary  Procedure  (Scotland)  Act, 
1864,  sec.  29.  Findlay  v.  Walker,  1907  (J.), 
44  S.  L.  E.  966 ;  15  S.  L.  T.  359  ;  5  Adam, 
408. 


70.  Conviction  —  Sentence  —  Excessive- 
Hard  Labour— Trout  (Scotland)  Act,  1860 
(23  &  24  Vict.  c.  45),  sec.  5— Summary 
Jurisdiction  Act,  1881  (44  &  45  Vict.  c.  33), 
sec.  6  (6)— Prisons  (Scotland)  Act,  1877  (40 
&  41  Vict.  c.  53),  sec.  44.— A  person  con- 
victed of  a  statutory  offence  on  a  summary 
complaint  was  sentenced  to  a  fine,  and  in 
default  to  imprisonment  with  hard  labour. 
Held  in  a  suspension  that,  under  the  Sum- 
mary Jurisdiction  Acts,  a  sentence  of  hard 
labour  in  default  of  payment  of  fine  being 
incompetent,  it  was  not  rendered  competent 
by  the  Prisons  (Scotland)  Act,  1877,  sec.  44, 
which  did  not  apply  to  summary  pro- 
cedure, and  conviction  quashed.  Anderson 
V.  Begg,  1907  (J.),  S.  0.  102;  44  S.  L.  E. 
968;  15  S.  L.  T.  280  ;  5  Adam,  387. 

71.  Conviction  —  Sentence  —  Failure  to 
Mete  out  Fullest  Punishment— Betting- 
Forfeiture  of  Money. — A  conviction  and 
sentence  for  a  breach  of  the  law  against 
betting  held  good  although  the  magistrate 
had  not  ordered  forfeiture  of  money  found  on 
the  accused  when  apprehended.  Flarmagan 
V.  Hill,  1904  (J.),  7  F.  26 ;  42  S.  L.  E.  224 ; 
12  S.  L.  T.  588;  4  Adam,  480. 

72.  Conviction— Sentence  —Fine— Alter- 
native Imprisonment— Two  or  More  Per- 
sons Convicted. — A  sentence  imposing  a 
general  fine  on  two  accused  with  an  alter- 
native of  imprisonment  is  incompetent. 
Cowans  v.  Sinclair,  1905  (J.),  42  S.  L.  E. 
739  ;  13  S.  L.  T.  370;  4  Adam,  585. 

73.  Conviction — ^  Sentence  —  Increase  in 
Penalty  by  Amending  Act — Offence  Com- 
mitted in  Part  Prior  to  Commencement  of 
Amending  Act  —  Imposition  of  Increased 
Penalty  —  Amendment  of  Sentence  —  Im- 
moral Traffic  (Scotland)  Act,  1902  (2  Edw. 
VII.  c.  11),  sec.  1  (1) — Criminal  Law  Amend- 
ment Act,  1912  (2  &  3  Geo.  V.  c.  20),  sec.  7 
(2)— Summary  Jurisdiction  (Scotland)  Act, 
1908  (8  Edw.  VII.  c.  65),  sec.  75.— The 
Criminal  Law  Amendment  Act,  1912,  which 
increased  the  period  of  imprisonment  which 
may  be  awarded  on  conviction  of  an  offence 
under  the  Immoral  Traffic  Act,  1902,  to 
six  months,  came  into  operation  on  13th 
December  1912.  An  accused  was  convicted 
of  an  offence  under  these  Acts  during  a 
period  extending  from  1st  October  1912 
to  15th  March  1913,  and  sentenced  to  six 
months'  imprisonment.  Held  that  as  the 
offence  might  have  been  committed  in  whole 
or  in  part  prior  to  13th  December  1912, 
the  date  at  which  the  increased  penalty 
came  into  force,  the  conviction  could  not 
stand,   and    sentence    reduced   under  the 
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Summary  Jurisdiction  Act,  1908,  sec.  75, 
to  one  of  three  months'  imprisonment. 
Hall  V.  Macpherson,  1913  (J.),  S.  C.  100; 
50  S.  L.  E.  808;  1913,  2  S.  L.  T.  79; 
7  Adam,  173. 

74.  Conviction  —  Sentence  —  Penalty  — 
Conformity  to  Statute. — Where  a  statutory- 
penalty  was  fine  or  imprisonment,  and  the 
judge  convicted  and  admonished,  the  Court 
suspended  the  conviction.  Black  v.  Claxton, 
1906  (J.),  8  F.  69;  43  S.  L.  E.  865;  14 
S.  L.  T.  304 ;  5  Adam,  101. 

75.  Conviction  —  Sentence  —  Penalty  — 
Disconfonnity  to  Statute — Motor  Car  Act, 
1903 — Endorsation  of  Licence. — A  Sheriff 
found  proved  a  complaint  of  a  breach  of 
the  Motor  Car  Act,  1903,  and  sentenced 
the  accused,  but  omitted  to  cause  particulars 
of  the  conviction  to  be  endorsed  on  his 
licence.  Held  that  this  was  no  ground 
for  setting  aside  the  conviction.  Bell  v. 
Mitchell,  1905  (J.),  8  F.  15;  43  S.  L.  E. 
53;  13  S.  L.  T.  494;  4  Adam,  661. 

76.  Conviction  —  Sentence  —  Review  — 
Amendment  of  Sentence— Summary  Juris- 
diction (Scotland)  Act,  1908  (8  Edw.  VII. 
c.  65),  sec.  75. — Where  a  complaint  charging 
a  contravention  of  the  Betting  Acts  was 
held  irrelevant  and  a  conviction  following 
therein  set  aside,  held  that  this  was  not  a 
case  in  which  the  Court  should  amend  the 
conviction  under  sec.  75  of  the  Summary 
Jurisdiction  Act,  1908.  lApsey  v.  Mack- 
intosh, 1913  (J.),  S.  C.  104 ;  50  S.  L.  E.  810; 
1913,  2  S.  L.  T.  77;  7  Adam,  182. 

77.  Conviction  —  Sentence  —  Review  — 
Amendment  of  Incompetent  Sentence  — 
Detention  in  Reformatory  —  Reformatory 
Schools  Act,  1893  (56  &  57  Vict.  c.  48), 
sec.  1.  —  Where  an  offender,  who  was 
between  the  ages  of  twelve  and  sixteen 
years,  was  sentenced  to  detention  in  a 
reformatory  for  a  period  which  would  not 
expire  until  after  he  had  attained  the  age 
of  nineteen  years,  the  Court  quashed  the 
sentence,  but  expressed  the  opinion  that 
there  might  be  circumstances  in  which  it 
might,  on  consideration  of  public  interest 
and  the  interest  of  youthful  offenders, 
modify  such  a  sentence  so  as  to  bring  it 
within  the  limits  prescribed  by  the  Act  of 
Parliament.  Sweenie  and  Others  v.  Hart, 
1908  (J.),  S.  C.  81  ;  45  S.  L.  E.  791 ;  16 
S.  L.  T.  156;  5  Adam,  582. 

78.  Procedure  —  Conviction— Sentence — 
Review— Modification-Summary  Jurisdic- 


tion (Scotland)  Act,  1908  (8  Edw.  VII. 
c.  65),  sec.  75— Motor  Car  Act,  1903  (3  Edw. 
VII.  c.  36),  sees.  1  and  4  (1). — A  person  was 
convicted  of  having  driven  a  motor  car  at 
a  speed  which  was  dangerous  to  the  public, 
and  the  conviction  was  ordered  to  be  en- 
dorsed upon  his  licence.  Held  on  appeal 
that  the  Court  had  no  power  to  modify  the 
sentence  by  ordering  the  endorsation  to  be 
removed.  Cromwell  v.  Benton,  1911  (J.), 
S.  C.  86 ;  48  S.  L.  E.  823 ;  1911,  2  S.  L.  T. 
53 ;  6  Adam,  498. 

79.  Conviction— Sentence— Review— Re- 
striction by  High  Court— Summary  Juris- 
diction (Scotland)  Act,  1908  (8  Edw.  VII. 
c.  65),  sees.  13  and  75.— A  person  was  con- 
victed on  a  summary  complaint  of  a  third 
offence  against  the  Night  Poaching  Act, 
1828,  and  sentenced  to  four  months'  im- 
prisonment. In  a  suspension  the  Court 
restricted  the  sentence  to  three  months'  im- 
prisonment, the  maximum  penalty  pre- 
scribed by  the  Summary  Jurisdiction  Act, 
1908,  sec.  13.  Whillans  v.  Hilstm,  1910 
(J.),  S.  C.  1 ;  47  S.  L.  E.  152;  1909,  2 
S.  L.  T.  403;  6  Adam,  129. 

80.  Conviction  —  Sentence  —  Subseauent 
Alteration  on  —  Authentication  —  Slip 
Pasted  over  Writing. — An  alteration  upon 
a  sentence  made  by  pasting  over  the  words 
originally  written  a  piece  of  paper  bearing 
a  revised  version  held  to  vitiate  the  con- 
viction and  sentence.  Dunme  v.  Bell,  1 909 
(J.),  S.  C.  5 ;  46  S.  L.  E.  236 ;  16  S.  L.  T. 
631;  5  Adam,  625. 

81.  Conviction  —  Sentence  —  Subseq,uent 
Alteration  —  Fine,  with  Alternative  Sen- 
tence of  Imprisonment  Exceeding  Statutory 
Maximum  —  Summary  Jurisdiction  (Scot- 
land Act,  1908  (8  Edw.  VII.  c.  65),  sees. 
48,  57. — An  accused  was  convicted  on  a 
summary  complaint  in  the  Justice  of  Peace 
Court  and  sentenced  to  a  fine  of  £l,rwith 
the  alternative  of  thirty  days'  imprisonment. 
After  the  fine  had  been  paid,  and  certain  of 
the  justices  had  left  the  Court,  but  before 
the  sentence  had  been  recorded,  it  was 
noticed  that  rnider  the  Summary  Jurisdic- 
tion Act,  1908,  see.  48,  the  maximum 
period  of  imprisonment  appropriate  to  the 
fine  was  only  twenty  days.  The  accused 
was  then  recalled,  and  the  presiding  justice 
intimated  to  him  that  the  sentence  would 
he  a  fine  of  £1  with  the  alternative  of  im- 
prisonment for  twenty  days,  and  it  was  so 
recorded.  Held,  in  a  suspension,  that  the 
sentence  as  recorded  was  not  a  new  sentence 
but  was  a  correction  of  the  sentence  origin- 
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ally  pronounced,  which  could  be  com- 
petently made  by  the  presiding  justice,  and 
suspension  refused.  Renwick  v.  M'Dougall, 
1913  (J.),  S.  C.  53;  50  S.  L.  R.  700;  1 
S.  L.  T.  485;  7  Adam,  91. 

82.  Conviction  —  Sentence  —  Subsectuent 
Alteration  —  Increase  of  Sentence  —  Com- 
petency—Summary Jurisdiction  (Scotland) 
Act,  1908  (8  Edw.  VII.  c.  65),  sec.  48.— An 
accused  was  convicted  on  a  summary  com- 
plaint and  sentenced  to  a  fine  of  £5  with 
the  alternative  of  sixty  days'  imprisonment. 
After  the  presiding  magistrate  had  left  the 
Court,  but  before  the  prisoner  had  been 
removed,  the  magistrate's  attention  was 
called  to  the  fact  that,  under  sec.  48  of  the 
Summary  Jurisdiction  Act,  1908,  the  period 
of  imprisonment  was  in  excess  of  that  com- 
petent as  an  alternative  to  the  fine  imposed. 
The  magistrate  thereupon  returned  to  the 
Court,  intimated  that  he  had  made  a 
mistake  in  the  sentence,  and  increased  the 
amount  of  the  fine  to  £5,  5s.  Held  that  the 
alteration  was  incompetent,  and  conviction' 
quashed.  M'liory  v.  Findlay,  1 91 1  (J.),  S.  C. 
70  ;  48  S.  L.  E.  314 ;  1911,  1  S.  L.  T.  129  ; 
6  Adam,  417. 

83.  Conviction — Sentence — Suspension — 
Fundamental  Nullity— Licensing  Laws- 
Jurisdiction. — Held  in  a  suspension  of  a 
conviction  of  an  oflfence  under  the  Licensing 
Act,  1903,  sec.  65,  that  the  sentence  was 
fundamentally  bad  in  respect  (1)  that  it 
warranted  immediate  imprisonment,  al- 
though imprisonment  depended  only  upon 
failure  to  pay  a  fine ;  (2)  that  it  specified 
no  term  from  which  the  imprisonment  was 
to  run ;  and  (3)  that,  notwithstanding  the 
terms  of  sec.  102  of  the  Licensing  Act,  the 
High  Court  had  jurisdiction  to  quash  a 
sentence  which  was  fundamentally  bad; 
and  conviction  quashed.  Morrismi  v.  Peters, 
1909  (J.),  S.  C.  58 ;  46  S.  L.  E.  875 ;  1909, 
2  S.  L.  T.  ]  37 ;  6  Adam,  73. 

84.  Crime — "  Allowing  a  Ferocious  Dog  to 
go  at  Large." — There  is  no  crime  of  "keep- 
ing and  allowing  to  go  at  large  a  ferocious, 
savage,  or  vicious  dog,  to  the  danger  of  the 
lieges  "  Dalzell  v.  Dickie  &  Murray,  1905 
(J.),  8  F.  27 ;  43  S.  L.  E.  61 ;  13  S.  L.  T. 
516;  4  Adam,  693. 

85.  Crime— Culpable  and  Reckless  Driv- 
ing-" Danger  to  the  Lieges  "—Complaint 
— Eelevancy.— A  summary  complaint  which 
charges  the  accused  with  driving  a  vehicle 
in  a  culpable  and  reckless  manner,  but  does 
not  state  that  it  was  "to  the  danger  of  the 


lieges,"  although  it  narrates  damage  to 
property,  is  irrelevant  in  respect  that  no 
crime  known  to  the  common  law  of  Scotland 
is  libelled.  McAllister  v.  Abercrombie,  1907 
(J.),  S.  C.  95 ;  44  S.  L.  E.  734 ;  15  S.  L.  T. 
70 ;  5  Adam,  366. 

86.  Crime—"  Falsehood,  Fraud,  and  Wil- 
ful Imposition."— Criminal  letters  set  forth 
that  accused,  a  coal  merchant,  in  implement 
of  a  contract  whereby  he  undertook  to 
supply  a  firm  of  manufacturers  with  coal 
of  a  specified  colliery,  knowingly  supplied 
coal  of  other  collieries,  and  further  delivered 
therewith  a  false  certificate  to  the  effect  that 
the  coal  supplied  was  of  the  description 
specified,  and  in  respect  thereof  received 
payment,  &c.  The  Lord  Justice-Clerk 
directed  the  jury  that  the  crime  of  "false- 
hood, fraud,  and  wilful  imposition  "  would 
be  established  if  it  were  proved  that  th& 
accused  issued  a  false  certificate,  knowing 
it  to  be  false,  and  with  the  serious  purpose 
of  obtaining  an  advantage  in  some  way — 
whether  pecuniary  or  not — and  that  irre- 
spective of  what  the  results  of  accused's 
conduct  were.  Coats,  Ltd.  v.  Brovm,  1909 
(J.),  47  S.  L.  E.  100 ;  1909,  2  S.  L.  T.  370  ; 
6  Adam,  19. 

87.  Crime— "Fire-Raising" — Charge  of 
Setting  Fire  to  a  Stack— Indictment.— An 
indictment  "that  you  did  set  fire  to  a  stack 
wilfully"  is  a  good  charge  of  a  crime, 
although  not  technically  of  "  fire-raising. "^ 
Angus  v.  H.  M.  Advocate,  1905  (J.),  8  F.  10 ; 
43  S.  L.  R.  49;  13  S.  L.  T.  507 ;  4  Adam,  640. 

88.  Crime— Fraud— Conspiracy  to  Cheat 
Bookmaker. — Cheating  a  bookmaker  by 
posting  after  a  race  offers  to  bet  enclosed 
in  envelopes  bearing  to  be  posted  before  the 
race  was  run  [this  by  connivance  of  a  post-^ 
oflace  official],  held  to  be  a  fraud  indictable  at 
common  law.  Clayton  v.  H.  M.  Advocate, 
1906  (J.),  8  F.  41;  43  S.  L.  E.  388; 
13S.  L.  T.  810;  5  Adam,  12. 

89.  Crime  —  Incest  —  Intercourse  with 
Wife's  Sister  During  Lifetime  of  Wife— Act 
1567,  1  Jas.  VI.  c.  U.—Held  by  a  full  Bench 
(diss.  Ld.  Johnston)  that  sexual  intercourse 
between  a  husband  and  the  sister  of  his 
living  wife  is  not  a  crime  according  to  the 
law  of  Scotland.  Solicitor-General  v.  A.  B., 
1914  (J.),  S.  C.  38;  51  S.  L.  E.  83;  1913, 
2  S.  L.  T.  397 ;  7  Adam,  306. 

90.  Crime— Incest— Intercourse  between 
Panel  and  Brother's  Wife  while  Brother 
Alive— Act  1567,  1  Jas.  VI.  c.  U.—Held 
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by  a  full  Bench  that  sexual  intercourse 
between  a  man  and  his  brother's  wife  during 
the  lifetime  of  his  brother  is  a  crime  accord- 
ing to  the  law  of  Scotland.  H.  M.  Advocate 
V.  Ryan,  1914  (J.),  S.  C.  108;  51  S.  L.  E. 
424;  1914,  1  S.  L.  T.  300;  7  Adam,  404. 
(See  H.  M.  Advocate  v.  M.  li.). 

91.  Crime— Murder— Culpable  Homicide- 
Insanity— Mental  Degeneracy  not  Amount- 
ing to  Insanity. ^At  the  trial  of  a  person 
charged  with  murder.  Lord  Johnston 
directed  the  jury  that  mental  degeneracy 
not  amounting  to  insanity,  at  the  time 
when  the  crime  was  committed,  was  not 
an  extenuating  circumstance  which  could 
reduce  the  crime  from  that  of  murder  to 
that  of  culpable  homicide  (dicta  of  Ld.  Deas 
in  H.  M.  Advocate  v.  Dingwall,  1867,  5  Irv. 
466,  commented  on  and  doubted).  H.  M. 
Advocate  v.  Eiggins,  1914  (J.),  S.  C.  1 ; 
51  S.  L.  E.  24;  1913,  2  S.  L.  T.  258; 
7  Adam,  229. 

92.  Crime  — Murder— Insanity— Mental 
Deterioration— Epilepsy.— In  a  charge  of 
murder  where  the  defence  was  that  the 
panel  had  been  subject  to  epileptic  fits 
resulting  in  mental  deterioration,  Lord 
Guthrie  charged  the  jury  that  it  was  a 
question  of  fact  for  them  whether  there 
was  such  a  want  of  mental  capacity  as  to 
diminish  responsibility  to  the  eflfect  of 
reducing  the  crime  from  murder  to  culpable 
homicide.  H.  M.  Advocate  v.  Edmonstone, 
1909  (J.),  2  S.  L.  T.  223. 

93.  Crime— Murder— Insanity— Sentence. 

On  a  charge  of  murder  a  special  plea  of 

insanity  was  put  in  and  the  jury  found 
the  panel  guilty  of  culpable  homicide  while 
his  mind  was  in  an  abnormal  state.  The 
Lord  Justice-Clerk  sentenced  the  prisoner  to 
ten  years'  penal  servitude.  H.  M.  Advocate  v. 
Gh-aham,  1906,  14  S.  L.  T.  579;  5  Adam,  212. 

94.  Indictment—  Competency — Libelling 
Previous  Conviction  of  Intent.  —  Incom- 
petent to  libel  in  aggravation  previous 
conviction  of  intent  to  commit  crime. 
H.  M.  Advocate  v.  Coggans,  1905  (J.),  8  F. 
109 ;  43  S.  L.  E.  45 ;  13  S.  L.  T.  467 ; 
4  Adam,  635. 

95.  Indictment  —  Form  —  Charge  of 
Attempted  Fraud  against  Two  Persons 
"Acting  in  Concert  "—Effect  of  Averment 

of  "  Conceit."— Observations  (by  the  Lord 
Justice-General  in  charging  the  jury)  on 
the  eflfect  of  an  averment  of  "concert"  in 


an  indictment  charging  two  persons  with 
attempted  fraud.  JS.  M.  Advocate  v. 
Camerons,  1911  (J.),  S.  C.  110;  48  S.  L.  E. 
804;  1911,  2  S.  L.  T.  108 ;  6  Adam,  456. 

96.  Indictment  —  Relevancy  —  Crime  — 
Attempt  to  Procure  Abortion. — An  indict- 
ment charged  A.  with  sending  by  post  to 
B.  ecbolics  to  be  administered  to  C,  along 
with  directions  for  their  use,  and  with  thus 
attempting  to  procure  abortion  of  C.  Objec- 
tion to  relevancy  sustained.  H.  M.  Advocate 
V.  Baxter,  1908  (J.),  46  S.  L.  E.  92;  16 
S.  L.  T.  475 ;  5  Adam,  609. 

97.  Indictment  —  Eelevancy  —  Fraud- 
Tendering  Worthless  Cheque  in  Payment 
of  Goods  Already  Delivered.— An  indict 
ment  set  forth  that  the  accused,  having 
purchased  and  obtained  delivery  of  certain 
goods,  did  fraudulently  tender  in  payment 
of  the  said  goods  a  cheque  upon  a  bank, 
although  he  had  no  funds  in  the  bank 
and  knew  that  the  cheque  would  not  be 
honoured.  Held  that  a  charge  of  fraud 
had  not  been  relevantly  averred  in  respect 
that  it  was  not  stated  that  the  accused 
had  obtained  delivery  of  the  goods  by 
means  of  the  worthless  cheque.  Mather 
V.  H.  M.  Advocate,  1914  (J.),  S.  C.  184; 
51  S.  L.  E.  810;  1914,  2  S.  L.  T.  212; 
7  Adam,  525. 

98.  Indictment— Relevancy — Fraudulent 
Concealment  of  Bankruptcy.— See  H.  M. 
Advocate  v.  Cornelius,  1884  (J.),  5  Coup. 
443  ;  H.  M.  Advocate  v.  M'Gregor,  ib.  473. 

99.  Indictment  —  Eelevancy  —  Murder- 
Specification. — See  H.  M.  Advocate  v.  Dnff, 
1910,  6  Adam,  248. 

100.  Indictment  —  Relevancy  —  Reset  — 
Suf&ciency  of  Specification — Criminal  Pro- 
cedure (Scotland)  Act,  1887  (50  &  51  Vict, 
c.  35),  sees.  19  and  58. — A  person  was  con- 
victed on  an  indictment  which  set  forth  a 
charge  of  reset  of  certain  articles  during 
a  period  between  two  given  dates  within 
certain  premises  and  "  on  diflFerent  occa- 
sions during  said  period,  the  particular 
occasions  being  to  the  prosecutor  unknown." 
Annexed  thereto  was  a  list  of  productions, 
including  certain  specified  fittings  and  a 
list  of  witnesses.  On  an  objection  to  the 
relevancy  of  the  indictment,  held  that  the 
indictment,  taken  along  with  the  list  of 
productions  and  witnesses  annexed,  gave 
the  accused  suflScient  notice  of  the  charge 
against  him,  and  suspension  refused. 
Maguire  v.  H.  M.  Advocate,  1908  (J.),  S.  C. 
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49;    45   S.  L.  E.   651;  16  S.  L.  T.  23; 
5  Adam,  539. 

101.  Indictment—  Relevancy  —  Theft  — 
Charge  of  Stealing  Book  Containing  Trade 
Secrets  and   Making  Copies  and  Appro- 
priating  Secrets— Latitude    in  Time.— A 
husband   and   wife   were    charged   on   an 
indictment    which    set    forth    that    the 
husband  (1)  between  3rd  July  1907  and 
2nd    April    1913,    did    steal    a    book  of 
recipes   of   chemical  secrets   belonging   to 
his  employers ;  and  (2)  did  make,  during 
the  same  period,  copies  of  the  recipes  with 
intent  to   dispose   of  them  for  profit,  in 
breach  of  an  agreement  of  secrecy  with  his 
employers ;  and  that  the  wife,  in  the  know- 
ledge that  the  copies  had  been  fraudulently 
made  by  her  husband,  did  offer  to  dispose 
of  them  or  other  copies  to  certain  persons, 
and  did  thus  attempt  to  appropriate  to  her 
own  profit  trade  secrets  which  were  the 
exclusive  property  of  the  employers.     Held 
that  the  first  branch  of  the  charge  against 
the  husband,  viz.  theft  of  the  book,  was 
relevant,  but  that  the  second,  which  merely 
charged  the  accused  with  the  preparation 
for,  and   not  with   the  perpetration  of  a 
crime,  was  irrelevant.     Held  further,  that 
the   charge  against    the  wife,   being    de- 
pendent on  the  second  branch  of  the  charge 
against  the  husband,  fell  with  it.     Obsena- 
tions  (by  the  Lord  Justice-Clerk)  on  the 
duty  of  a  prosecutor  to  set  forth  special 
reasons  to  justify  such  an  extreme  latitude 
of  time  as  that  taken  in  the  indictment. 
H.  M.   Advocate  v.   Mackenzie,  1913  (J.), 
S.C.  107;  50S.L.  R.  813;  1913,2  8.  L.  T. 
48  ;  7  Adam,  189. 

102.  Mistaken  Identity.— See  Spence  v. 
Neilson,  1892  (J.),  3  White,  309. 

103.  Nobile  of&.avam.— Held  incompetent 
for  a  single  Lord  Commissioner  of  Justiciary 
to  entertain  an  application  for  the  exercise 
of  the  noble  oficiwn  of  the  High  Court. 
Lowson  V.  H.  M.  Advocate,  1909  (J.), 
2  S.  L.  T.  329 ;  6  Adam,  83. 

104.  Oppression  —  Procedure  —  Accused 
Unrepresentedby  Law- Agent— Duty  of  Pre- 
siding Judge  to  Inform  Accused  of  Right  to 
Lead  Evidence  and  Address  the  Court.— 
In  criminal  prosecutions  where  the  accused 
is  not  represented  by  an  agent  it  is  the 
duty  of  the  presiding  judge  to  inform  the 
accused  of  his  right  to  lead  evidence  and 
to  address  the  Court.  Graham  v.  M'Lennan, 
1911  (J.),  S.  C.  16;  48  S.  L.  R.  58; 
1910,  2  S.  L.  T.  312;  6  Adam,  315. 


105.  Oppression — Procedure— Girl  of  Fif- 
teen Charged  with  Theft— Preparation  of 
Defence— Failure  to  Inform  Accused  of 
Right  to  Adjournment— Summary  Pro- 
cedure (Scotland)  Act,  1864  (27  &  28  Vict. 
0.  53),  sec.  11.— A  girl  of  fifteen  was  appre- 
hended on  a  charge  of  theft.  It  was  her 
first  offence.  She  was  not  afforded  an 
opportunity  of  seeing  her  parents  before 
the  trial  came  on,  and  at  the  trial  was  not 
informed  by  the  magistrate  of  her  right 
to  an  adjournment  in  order  to  prepare  her 
defence.  She  was  convicted  and  sentenced 
to  imprisonment.  Held,  in  a  suspension, 
that  in  the  circumstances  the  failure  to 
inform  accused  of  her  right  to  an  adjourn- 
ment amounted  to  oppression,  and  convic- 
tion and  sentence  quaslied.  M'Oinnes  v. 
Neilson,  1910  (J.),  S.  C.  58 ;  47  S.  L.  E. 
378 ;  1910,  1  S.  L.  T.  259;  6  Adam,  221. 


106.  Oppression— Procedure — High  Court 
-Inquiry— Remit  to  Sheriff.— In  a  bill  of 
suspension  it  was  averred  that  the  magis- 
trate who  tried  the  case  had  refused  to 
hear  evidence  tendered  by  the  accused. 
The  Court  remitted  to  the  Sheriff  to  inquire 
and  report.  Lairds  v.  Nelson,  1905  (J.), 
42  S.  L.  E.  463 ;  12  S.  L.  T.  858 ;  4  Adam, 
537. 

107.  Oppression— Procedure— Irregularity 
— Warrant  to  Cite  Witnesses  for  Precogni- 
tion on  Oath— No  Person  Charged  with 
Offence. — Preparatory  to  instituting  a  prose- 
cution under  the  Lotteries  Act,  1823,  and 
before  a  charge  had  been  made  against  any 
person  in  connection  therewith,  a  warrant 
was  granted  on  the  application  of  the  pro- 
curator-fiscal to  cite  witnesses  for  precog- 
nition on  oath,  and  following  thereon  certain 
persons  were  cited  to  appear  for  examina- 
tion. Held  that  such  a  method  of  pro- 
cedure was  not  applicable  to  the  case,  and 
warrant  quashed.  Forbes  v.  Main ;  Cran  v. 
Main ;  Hebson  v.  Main ;  Jamieson  v.  Main, 
1908  (J.),  S.  C.  46  ;  45  S.  L.  E.  613;  15 
S.  L.  T.  1042 ;  5  Adam,  503. 

108.  Oppression  —  Procedure  —  Proof  — 
Magistrate  asking  Information  from  Per- 
son not  Witness  in  Case  before  Pronouncing 
Sentence. — In  a  prosecution  of  a  lorryman 
for  reckless  driving,  it  was  proved  that 
the  accused's  lorry  had  collided  with  a  tram 
car.  The  presiding  magistrate  convicted 
the  accused,  but  before  passing  sentence 
asked  the  tramway  manager,  who  was 
present  in  Court,  but  who  had  not  been 
examined  as  a  witness  in  the  case,  what 
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was  the  amount  of  damage  done  to  the 
tram  car.  After  the  manager  had  stated 
the  amount  the  magistrate  fined  the 
accused  30s.  Held  that  the  information 
given  by  the  manager  was  not  competently 
before  the  magistrate,  and  conviction 
quashed.  Question  whether  the  result  would 
have  been  the  same  if  the  question  had  been 
put  to  the  prosecutor.  Leavack  v.  MacLeod, 
1913  (J.),S.  C.  51;  50S.L.  E.  699;  1913, 
1  S.  L.  T.  473 ;  7  Adam,  87. 

109.  Oppression — Procedure  —  Review  — 
Sentence— Penalty— Summary  Jurisdiction 
(Scotland)  Act,  1908  (8  Edw.  VII.  c.  65), 
sec.  75. — Where  magistrates  convicted  a 
butcher  of  an  offence  under  the  Public 
Health  Act,  1897,  and  sentenced  him  to 
pay  a  fine  of  £250,  the  Court  refused  to 
interfere  with  the  discretion  of  the  magis- 
trates on  the  ground  that  the  penalty  was 
oppressive.  Kenn  v.  Bell,  1910  (J.),  S.  C. 
13 ;  47  S.  L.  E.  160 ;  1909,  2  S.  L.  T.  468 ; 
6  Adam,  192. 

110.  Oppression  —  Procedure  —  Sheriff  — 
Review— Doubtful  Relevancy  of  Action — 
Decree  after  Proof— Small  Debts  (Scotland) 
Act,  1837  (1  Vict.  c.  41),  sec.  31.— In  a  small 
debt  action  against  a  sheriff-officer  and  his 
cautioner  for  recovery  of  certain  county 
assessments  alleged  to  have  been  collected 
by  the  sherifi-officer  and  unaccounted  for 
by  him,  the  Sheriff,  after  proof,  decerned 
against  both  defenders  jointly  and  severally. 
In  an  appeal  by  the  cautioner,  held  that 
although  it  was  doubtful  whether  the 
summons  disclosed  any  ground  of  legal 
liability  against  him,  yet,  as  decree  had 
been  pronounced  after  a  proof,  the  import 
of  which  was  not  before  the  court  of 
review,  the  Court  was  not  entitled  to  find 
that  the  Sheriff  had  acted  oppressively, 
and  appeal  dismissed.  Inverness  County 
Gmmcil  v.  Morrison,  1910  (J.),  S.  C.  80; 
47  S.  L.  E.  679;  1910,  2  S.  L.  T.  9; 
6  Adam,  270. 

111.  Oppression—  Procedure  —  Sheriff— 
Review — Summons  Disclosing  no  Legal 
Ground  of  Liability— Small  Debt  Act,  1837, 
sec.  31. — Decree  was  granted  by  the  Sheriff- 
Substitute  in  an  action  of  damages  in  the 
Small  Debt  Court  where  the  summons  dis- 
closed no  legal  ground  of  liability  against 
the  defenders.  Held  {dub.  the  Lord  Justice- 
General)  that  the  decree  amounted  to 
"oppression"  in  the  sense  of  the  statute 
and  appeal  sustain^  (Scottish  North- 
Eastern  Ely.  v.  Mathews,  1866,  5  Irv.  237, 
followed).    Henderson  &  Sons  v.  The  National 


Telephone  Coy.  Ltd.,  1909  (J.),  S.  C.  46; 
46  S.  L.  E.  650;  1909,  1  S.  L.  T.  397; 
6  Adam,  50. 

112.  Oppression  —  Procedure  —  Suspen- 
sion.— Where  a  party  was  cited  as  a  witness 
in  a  prosecution  for  theft  and,  immediately 
following  upon  conviction  of  the  accused, 
was  placed  in  the  dock  on  a  charge  of  reset 
and  sentenced  without  having  any  previous 
notice,  held  that  the  proceedings  against 
him  had  been  irregular  and  oppressive  in 
respect  (1)  that  he  was  present  in  Court 
under  citation  as  a  witness  and  had  no 
previous  notice  that  he  was  to  be  charged 
with  any  offence ;  and  (2)  that  it  was  the 
duty  of  the  Sheriff  to  have  informed  him 
of  his  right  to  an  adjournment  of  the  trial. 
Conviction  quashed.  Kelly  v.  Mitchell,  1907 
(J.),  S.  C.  52  ;  44  S.  L.  E.  467  ;  14  S.  L.  T. 
832;  5  Adam,  268.     Cf.  No.  117. 

113.  Previous  Convictions  —  Proof  — 
Criminal  Procedure  (Scotland)  Act,  1887 
(50  &  51  Vict.  c.  35),  sees.  66,  67,  and  71.— 

In  a  prosecution  under  the  Prevention  of 
Crimes  Act,  1871,  an  extract  conviction  for 
theft  having  attached  thereto,  a  schedule  of 
previous  convictions  was  proved  to  apply 
to  the  accused.  Held  (applying  sec.  67  of 
the  Criminal  Procedure  (Scotland)  Act, 
1887)  that  it  was  unnecessary  to  lead 
further  evidence  at  the  trial  to  prove  that 
the  previous  convictions  contained  in  the 
schedule  also  applied  to  the  accused. 
Martin  v.  Boyd,  1908  (J.),  S.  C.  52;  45 
S.  L.  E.  653;  16  S.  L.  T.  12;  5  Adam, 
528.     Cf.  No.  153. 

114.  Procedure  —  Adj  ournment  —  Indict- 
ment Containing  Two  Charges— Conviction 
on  First  Charge,  but  Sentence  Delayed  until 
End  of  Trial  on  Second  Charge— No  Formal 
Adjournment. — Where  there  has  been  a 
conviction  on  the  first  branch  of  an  indict- 
ment charging  (1)  a  crime,  and  (2)  habitual 
criminality,  there  is  no  necessity  for  an 
interlocutor  or  adjournment  of  the  diet 
before  proceeding  with  the  second  charge, 
the  proceedings  being  continuous  (Cor- 
storphine  v.  Jameson,  1910  (J.),  S.  C.  21 ;  47 
S.  L.  E.  247  ;  1910, 1  S.  L.  T.  86  ;  6  Adam, 
154,  distinguished).  H.  M.  Advocate  v, 
Gillan,  1910  (J.),  S.  C.  49 ;  47  S.  L.  E.  444 ; 
1910,  1  S.  L.  T.  192;  6  Adam,  205. 

115.  Procedure  — Adjournment— Irregu- 
larity—No  Interlocutor — Summary  Pro- 
cedure Act,  1864,   sec.  10,  Schedule  E.— 

Where  summary  proceedings  are  adjourned, 
an  interlocutor  making  the  adjournment  to 
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a  fixed  day  must  be  signed,  otherwise 
subsequent  proceedings  are  vitiated.  Taylm- 
V.  Sempll,  1906  (J.),  8  F.  74;  43  S.  L.  R 
870;  14  S.  L.  T.  302  ;  5  Adam,  114. 

116.  Procedure— Adjournment  — Irregu- 
larity—No  Written  Interlocutor— Sum- 
mary Jurisdiction  (Scotland)  Act,  1908 
(8  Edw.  VII.  c.  65),  Schedule  E.— A  person 
was  charged  with  two  separate  offences 
upon  separate  complaints,  and  the  trial  in 
both  cases  was  fixed  for  the  same  day. 
The  accused  was  convicted  in  the  first 
case,  and  intimation  was  made  that 
sentence  would  be  deferred  until  the 
second  case  was  heard.  The  second  case 
was  then  proceeded  with,  and  at  its  con- 
clusion on  the  same  day  sentence  in  the 
first  case  was  pronounced.  Held  in  a 
suspension  that  the  proceedings  in  the  first 
case  fell,  there  having  been  no  formal 
adjournment  of  the  trial,  and  conviction 
quashed.  CorstorphiTiev.  Jameson,  1910  (J.), 
S.  C,  21  ;  47  S.  L.  E.  247  ;  1910,  1  S.  L.  T. 
86  ;  6  Adam,  154. 

117.  Procedure— Adjournment— Refusal. 

— Refusal  to  grant  adjournment  held  fatal 
to  conviction.  Massey  v.  Lamb,  1906  (J.), 
8  F.  88 ;  43  S.  L.  R.  509 ;  13  S.  L.  T.  938  ; 

5  Adam,  59. 

118.  Procedure  —  Appeal  —  Habitual 
Criminal — Application  to  Lead  Evidence 
in  Defence  not  Tendered  at  Trial— Com- 
petency—Prevention  of  Crime  Act,  1908 
(8  Edw.  VII.  c.  59). — Where  a  person  con- 
victed of  being  an  habitual  criminal  has 
not,  at  the  trial,  tendered  evidence  in  his 
defence,  he  may  competently  apply  to 
tender  such  evidence  on  appeal,  and  if  the 
application  is  granted  and  evidence  is  led, 
the  Court  will  then  review  the  verdict  in 
the  light  of  such  additional  evidence. 
H.  M.  Advocate  v.  Gillan,  1910  (J.),  S.  C. 
84 ;  47  S.  L.  E.  676 ;  1910, 1  S.  L.  T.  410 ; 

6  Adam,  256. 

119.  Procedure  —  Appeal  —  Habitual 
Criminal  —  Evidence  —  Review  —  Duty  of 
Court  of  Criminal  Appeal. — Held  that,  in 
an  appeal  to  the  Court  of  Criminal  Appeal 
against  the  finding  of  a  jury  on  a  charge 
of  being  an  habitual  criminal,  it  is  the  duty 
of  the  Court  to  consider  the  ease  on  its 
merits,  and  not  merely  to  consider  whether 
there  was  evidence  upon  which  the  jury 
could  reasonably  find  as  they  did.  Opinion 
{per  Ld.  Mackenzie)  that  the  Judge  who 
presided  at  the  trial  should  not  sit  as  a 
member  of  the  Court  of  Appeal.    Heron  v. 


H  M.  Advocate,  1914  (J.),  S.  C.  7;  51 
S.  L.  R.  47;  1913,  2  S.  L.  T.  309; 
7  Adam,  246. 

120.  Procedure  —  Appeal  —  Habitual 
Criminal— Plea  of  Gruilty— Withdrawal  of 
Plea  on  Appeal  after  Sentence— Criminal 
Procedure  (Scotland)  Act,  1887  (50  &  51 
Vict.  c.  35),  sees.  31  and  41— Prevention 
of  Crime  Act,  1908  (8  Edw.  VII.  c.  59), 
sees.  10,  17  (3)  (5).— Two  persons  charged 
with  theft  and  with  being  habitual 
criminals  pleaded  guilty  to  both  charges, 
and  were  remitted  for  sentence  to  the 
High  Court.  Both  were  sentenced  to 
terms  of  penal  servitude  and  preventive 
detention,  one  having  been  refused  leave 
to  withdraw  his  admission  of  being  an 
habitual  criminal.  Both  then  appealed 
and  asked  leave  to  withdraw  their  pleas 
to  the  charge  of  habitual  criminality  on  the 
ground  that  they  did  not,  in  pleading 
guilty,  understand  the  nature  and  conse- 
quences of  the  charge.  The  Court, ,  in 
respect  that  the  procedure  had  been  regular 
throughout,  and  the  accused  had  been 
advised  by  law-agents,  refused  the  appeals. 
Paul  V.  H.  M.  Advocate;  Knox  v.  H.  M. 
Advocate,  1914  (J.),  S.  C.  69 ;  51  S.  L.  E. 
210;  1914,  1  S.  L.  T.  82;   7  Adam,  343. 

121.  Procedure  —  Appeal  —  Habitual 
Criminal  —  Proof  —  Tender  of  Additional 
Evidence  by  Accused — Prevention  of  Crime 
Act,  1908  (8  Edw.  VII.  c.  59),  sec.  10  (2).— 
A  person  was  convicted  of  being  an  habitual 
criminal.  On  an  appeal  he  offered  to  lead 
evidence  to  show  that  during  six  months 
out  of  the  twelve  previous  to  his  appre- 
hension he  had  been  in  honest  employment. 
The  Court  refused  the  evidence  tendered  on 
the  ground  that  even  if  proved  it  would 
not  make  the  verdict  of  the  jury  an 
improper  verdict.  H.  M.  Advocate  v.  Gillan, 
1910  (J.),  S.  C.  84;  47  S.  L.  R.  676;  1910, 
1  S.  L.  T.  410 ;  6  Adam,  256. 

122.  Procedure  —  Appeal  —  Habitual 
Criminal— Verdict— Form  of— Prevention 
of  Crime  Act,  1908  (8  Edw.  VII.  c.  59),  sec. 
10  (2). — At  the  trial  of  a  person  charged 
with  being  an  habitual  criminal  the  jury 
returned  a  verdict  of  "guilty."  Held,  on 
an  appeal,  that  the  verdict  was  in  proper 
form,  and  that  it  was  not  necessary  that 
it  should  contain  a  finding  that  since  the 
age  of  sixteen  the  panel  had  been  at  least 
three  times  previously  convicted  and  was 
leading  persistently  a  dishonest  or  criminal 
life.  H.  M.  Advocate  v.  Gilkm,  1910  (J.), 
S.  C.  84 ;  47  S.  L.  E.  676  ;  1910,  1  S.  L.  T. 
410;  6  Adam,  256. 

17 


515 


JUSTICIAEY 


516 


123.  Procedure  —  Citation  —  Child— Op- 
pression.— The  Court  refused  to  suspend 
proceedings  against  a  lad  of  eleven  who 
had  been  charged  on  a  summary  complaint 
which  was  handed  to  his  mother,  his  father 
being  alive.  The  boy  appeared  in  Court, 
and  was  sent  to  an  industrial  school. 
Hunter  v.  Waddell,  1904  (J.),  7  F.  61 ;  42 
S.  L.  E.  47 ;  12  S.  L.  T.  389 ;  4  Adam,  417. 

124.  Procedure  —  Citation  —  Improper — 
Adjournment. — An  accused  appeared  and 
rightly  objected  to  his  citation,  which  was 
to  appear  in  three  days,  whereas  he  was 
entitled  to  seven.  The  magistrate  pro- 
posed to  adjourn  the  case,  but  the  accused 
said  no.  Thereupon  the  magistrate  tried 
and  convicted  him.  The  Court  quashed 
the  conviction.  Diinlop  v.  Goudie,  1895 
(J.),  22  E.  34 ;  32  S.  L.  E.  606  ;  1  Adam, 
554. 

125.  Procedure  —  Citation  —  Proceedings 
against  Child — Attendance  of  Guardian — 
Children  Act,  1908  (8  Edw.  VII.  c.  67), 
sec.  98  (1). — Held  that  it  is  unnecessary, 
under  sec.  98,  subsec.  (1),  of  the  Children 
Act,  1908,  to  formally  cite  a  parent  to 
attend  the  Court  so  long  as  he  receives 
reasonable  notice  of  the  proceedings  against 
his  child.  fVhite  v.  Jeaiis,  1911  (J.),  S.  C. 
88  ;  48  S.  L.  E.  825  ;  1911,  2  S.  L.  T.  54  ; 
6  Adam,  489. 

126.  Procedure— Citation— Record— Con- 
viction in  Absence. — Where  on  summary 
procedure  an  accused  is  convicted  in 
absence,  the  record  should  note  the  pro- 
duction of  the  execution  of  citation. 
Powdrell  v.  Galloway,  1904  (J.),  7  F.  9;  42 
S.  L.  E.  200;  12  S.  L.  T.  586  ;  4  Adam, 
432. 

127.  Procedure— Evidence — Commission 
to  Take. — Evidence  relating  to  a  criminal 
charge  cannot  be  taken  on  commission. 
H.  M.  Advocate  v.  Hunter,  1905  (J.),  7  F.  73 ; 
42  S.  L.  E.  381 ;  12  S.  L.  T.  723 ;  4  Adam, 
523. 

128.  Procedure— High  Court  —  Insanity 
in  Bar  of  Trial— Insanity  not  Pleaded  but 
Question  Raised  by  Ciowa.— Circumstances 
in  which  the  Court,  the  Crown  having  pro- 
duced medical  certificates  of  the  accused's 
insanity  and  counsel  for  the  accused  having 
intimated  that  personal  instructions  for 
the  defence  as  from  a  sane  person  had 
been  received  and  that  the  accused  desired 
to  plead  not  guilty  and  go  to  trial,  allowed 


the  case  to  proceed  in  ordinary  course ;  and 
charge  to  jury  (per  Lord  Justice-General)  in 
the  circumstances.  H.  M.  Advocate  v. 
Brown,  1907  (J.),  S.  C.  67 ;  44  S.  L.  E.  634 ; 
14  S.  L.  T.  952;  5  Adam,  312. 

129.  Procedure — Insanity — High  Court — 
Objection  of  a  Preliminary  Nature- 
Criminal  Procedure  (Scotland)  Act,  1887 
(50  &  51  Vict.  c.  35),  sees.  29  and  41.— 
At  the  first  diet  of  a  prosecution  for 
murder  the  Sheriff  reserved  for  the  second 
diet  a  question  raised  by  the  prosecutor  as 
to  whether  the  accused  was  sane  and  cap- 
able of  pleading,  and  did  not  call  upon  him 
to  plead  guilty  or  not  guilty.  Held  (1) 
that  the  Sheriff  had  acted  competently, 
and  (2)  that  had  it  been  otherwise  the 
whole  proceedings  would  not  have  been 
rendered  bad  as  it  would  not  have  been 
open  to  the  Court  of  the  second  diet  to 
review  the  conduct  of  the  case  at  the  first 
diet.  H.  M.  Advocate  v.  Brown,  1907  (J.), 
S.  C.  67  ;  44  S.  L.  E.  634  ;  14  S.  L.  T.  952  ; 

5  Adam,  312. 

130.  Procedure— Insanity— Plea  in  Bar 
of  Trial— Plea  Tendered  During  Lucid 
Interval. — A  plea  of  insanity  in  bar  of 
trial  was  tendered  on  behalf  of  a  person 
charged  with  crime.  It  appeared  from  the 
medical  testimony  that  the  accused  was  a 
dangerous  lunatic  who  had  lucid  intervals, 
and  that  at  the  time  of  the  trial  he  was 
enjoying  such  an  interval.  Lord  Salvesen 
sustained  the  plea,  and  ordered  the  accused 
to  be  detained  during  His  Majesty's 
pleasure.  H.  M.  Advocate  v.  Flynn,  1910 
(J.),  47    S.  L.  E.  625 ;  1   S.  L.  T.  356 ; 

6  Adam,  251. 

131.  Procedure  —  Irregularity  —  Convic- 
tion—Record—Alteration of  Date  of  Con- 
viction after  Execution  of  Sentence— Form 
or  Substance— Summary  Jurisdiction  (Scot- 
land) Act,  1908  (8  Edw.  VII.  c.  65),  sees.  55 
and  75. — A  person  was  convicted  of  an 
offence  on  23rd  September,  and  on  the 
same  day  paid  the  fine  imposed  upon  him. 
The  conviction  and  sentence  were  errone- 
ously recorded  in  the  minutes  of  Court  as 
of  date  21st  September,  and  a  few  days 
later,  on  discovery  of  the  error,  the  date 
was  altered  by  the  Clerk  of  Court.  Held 
that  the  alteration  was  irregular  after  the 
sentence  had  been  carried  into  effect,  and 
that  as  the  irregularity  was  a  matter  of 
substance  and  not  merely  of  form  the  con- 
viction fell  to  be  quashed.  Smith  v.  Sempill, 
1911  (J.),  S.  C.  30  ;  48  S.  L.  E.  64 ;  1910, 
2  S.  L.  T.  321 ;  6  Adam,  348. 
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132.  Procedure—  Irregularity  —  Kemit — 
Pailure  to  Remit  to  any  Competent  Juris- 
diction— Nullity   of  SubsecLuent  Proceed- 
ings —  Summary    Jurisdiction    (Scotland) 
Act,   1908  (8  Edw.  VII.  c.  65),  sec.  9.— 
Certain  persons   arrested  in   Grlasgow  on 
suspicion  of  an  offence  committed  in  Irvine 
were  brought    before    the   magistrate    in 
Crlasgow  on  a  petition  by  the  procurator- 
fiseal  professing  to  be  under  sec.  9  of  the 
Summary    Jurisdiction   Act,    1908.      The 
petition   stated  that  the  offence  charged 
could   not  competently  be   tried  in   that 
Court,  and  craved  warrant  to  remit  the 
accused  to  "  the  Ayrshire  police  at  Irvine." 
The    interlocutor    following    thereon   was 
*'  remits  to  the  Sheriff,  and  grants  warrant 
as  craved."     The  accused  thereafter  were 
removed   to   Ayr,   and  after  sundry  pro- 
cedure were   convicted  and   sentenced  in 
the  Sheriff  Court  there.     Held,  in  a  sus- 
pension, that  the  accused  were  never  legally 
before  the  Sheriff  in  Ayrshire  in  respect 
that  there  had  been  no  remit  to  any  com- 
petent   jurisdiction,    and    conviction    and 
sentence   quashed.     O'Bonnell  v.  M'Kemia, 
1910  (J.),  S.  C.  68 ;  47  S.  L.  E.  554 ;  1 910, 
1  S.  L.  T.  332 ;  6  Adam,  242. 

133.  Procedure  —  Irregularity  —  Suspen- 
sion— Rejection  of  Evidence.— The  rejec- 
tion of  competent  evidence  by  a  Sheriff 
trying  a  case  with  a  jury  entitles  the 
accused  to  suspend.  Priteca  v.  H.  M.  Advo- 
mte,  1906  (J.),  8  F.  66 ;  43  S.  L.  E.  861 ; 
14  S.  L.  T.  218;  5  Adam,  79. 

134.  Procedure — Irregiilarity— Warrant 
to  Apprehend  —  Commitment  to  Prison 
without  Examination— Validity  of  Suhse- 
^luent  Proceedings.— A  person  charged  with 
assault  was  apprehended  upon  a  warrant 
obtained  upon  a  petition  to  the  Sheriff  for 
authority  to  apprehend  the  accused  and 
bring  him  up  for  examination.  Thereafter 
he  was  served  with  an  indictment,  which, 
however,  was  not  proceeded  with.  Sub- 
sequently, by  minute  written  upon  the 
original  petition,  another  application  was 
made  to  the  Sheriff  for  warrant  to  appre- 
hend the  accused  (upon  the  same  charge) 
and  to  commit  him  to  prison,  but  omitting 
to  crave  for  a  warrant  for  examination. 
This  was  granted,  and  the  accused,  having 
been  re-apprehended,  was  served  with 
another  indictment  and  was  eventually 
tried  and  convicted.  Held  (by  a,  full 
Bench)  in  a  suspension  that  even  if  the 
commitment  of  the  accused  without  ex- 
amination was  bad  it  did  not  affect  the 
validity    of    the    subsequent    proceedings 


upon  indictment,  and  suspension  refused. 
Opinion  per  curiam  (diss.  Ld.  Salvesen)  that 
the  commitment  without  examination, 
although  faulty  practice,  was  not  in  the 
circumstances  invalid.  M'Vey  v.  H.  M. 
Advocate,  1911  (J.),  S.  C.  94;  47  S.  L.  E. 
905  ;  1911,  2  S.  L.  T.  119  ;  6  Adam,  503. 

135.  Procedure  —  Irregularity  —  Wrong 
Statement  by  Prosecutor  —  Conviction — 
Suspension. — Held  that  the  mere  fact  that 
a  prosecutor  in  his  address  to  the  Court 
makes  a  statement  against  the  accused  for 
which  there  is  no  warrant  in  the  evidence, 
is  not  per  se  a  sufficient  ground  for  quashing 
a  conviction.  Martin  v.  Boyd,  1908  (J.), 
S.  C.  52 ;  45  S.  L.  E.  653 ;  16  S.  L.  T.  12 ; 
5  Adam,  528. 

136.  Procedure  —  Merchandise  Marks 
Act,  1887  (50  &  51  Vict.  c.  28),  sees.  2  (5) 
and  21— Summary  Jurisdiction— Sheriff- 
Quarter  Sessions— Competency.— -ff«W  that 
the  summary  jurisdiction  conferred  by 
sec.  21  of  the  Merchandise  Marks  Act, 
1887,  upon  the  Sheriff  in  Scotland  meant 
summary  jurisdiction  as  known  in  that 
country,  and  no  appeal  from  the  Sheriff  to 
Quarter  Sessions  being  known,  it  was  in- 
competent. Turnhull  v.  H.  M.  Advocate, 
1908  (J.),  S.  C.  47;  45  S.  L.  E.  614;  15 
S.  L.  T.  1037 ;  5  Adam,  498. 

137.  Procedure  —  New  Proceeding  —  Ir- 
regularities —  Effect  of  Irregularities  in 
Earlier  Proceedings— Order  under  Children 
Act,  1908  (8  Edw.  VII.  c.  67),  sec.  58.— 
A  child  who  pleaded  guilty  to  a  charge  of 
theft  was  ordained  to  appear  for  sentence 
on  a  later  date.  On  the  date  specified  the 
magistrate,  instead  of  pronouncing  sentence, 
ordered  the  child  to  be  sent  to  an  industrial 
school  in  terms  of  the  Children  Act,  1908. 
Held,  in  a  suspension,  that  this  order  was 
a  new  proceeding  under  the  Children  Act, 
and  accordingly  was  not  affected  by  irregu- 
larities existing  in  the  prior  proceedings, 
which  had  been  abandoned.  White  v.  Jeans, 
1911  (J.),  S.  C.  88 ;  48  S.  L.  E.  825  ;  1911, 
2  S.  L.  T.  64 ;  6  Adam,  489. 

138.  Procedure— Objections  —  Noting  of 
Objections  in  Record— Summary  Jurisdic- 
tion (Scotland)  Act,  1908  (8  Edw.  VII. 
c.  65),  sec.  41.— Objections  taken  in  the 
course  of  proceedings  under  a  summary 
complaint  ought  to  be  noted  in  the  record, 
as  provided  for  by  sec.  41  of  the  Summary 
Jurisdiction  Act,  1908,  otherwise  the  whole 
proceedings  following  on  the  complaint  will 
be  vitiated.     Cownell  v.  Mitchell,  1913  (J,), 
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S.  C.  13  ;  50  S.  L.  E.  117  ;  1912,  2  S.  L.  T. 
393 ;  7  Adam,  23. 

139.  Procedure— Plea  in  Bar  of  Trial— 
Tholed  Assize— English  Sentence  Pleaded 
in  Bar  of  Trial  in  Scotland. — A  person, 
charged  in  the  Sheriff  Court  at  Jedburgh 
with  obtaining  goods  on  false  pretences, 
objected  that  he  had  already  tholed  an 
assize  with  respect  to  the  charge.  He  had 
been  convicted  of  a  similar  oflFence  by  a 
Court  of  Quarter  Sessions  in  England  and 
had  then,  in  accordance  with  English 
practice,  pleaded  guilty  to  the  Jedburgh 
offence,  in  connection  with  which,  although 
a  warrant  was  out  for  his  apprehension  in 
Scotland,  no  formal  charge  had  been  made 
against  him.  The  English  Court,  in  passing 
sentence,  had  declared  that  they  had  taken 
the  Jedburgh  offence  into  consideration. 
Held  that  the  objection  fell  to  be  repelled, 
in  respect  that  the  proceedings  in  England 
could  not  be  regarded  as  a  formal  trial  of 
the  accused  for  the  Jedburgh  offence. 
Hilson  V.  Easson,  1914  (J.),  S.  C.  99;  51 
S.  L.  E.  392;  1914,  1  S.  L.  T.  275; 
7  Adam,  390. 

140.  Procedure — Police  Court— Clerk- 
Appointment  not  Authenticated. — A  magis- 
trate appointed  a  temporary  clerk  to  act 
during  the  absence  of .  the  clerk  and  the 
appointment  was  minuted,  but  the  minute 
not  signed.  Held  that  the  proceedings  of 
that  Court  were  invalid.  Brown  v.  Neilson, 
1907  (J.),  S.  C.  3;  44  S.  L.  E.  52;  14 
S.  L.  T.  420;  5  Adam,  149. 

141.  Procedure — Previous  Conviction  — 
Aggravation — Complaint  —  Competency  — 
Statutory  Offence  —  Betting  —  "  Third 
Offence  "—Founding  on  Analogous  Convic- 
tion under  Different  Statute — Street  Bet- 
ting Act,  1906  (6  Edw.  VII.  c.  43),  sec.  1  (1)— 
Summary  Jurisdiction  (Scotland)  Act,  1908 
(8  Edw.  VII.  c.  65),  sec.  34  (7).— Where  a 
complaint  charged  "  a  third  offence  "  against 
the  Street  Betting  Act,  1906,  held  that  it 
was  incompetent  to  found  on  a  previous 
conviction  obtained  under  a  different 
statute  for  the  purpose  of  raising  a  second 
offence  under  the  Street  Betting  Act  into 
the  category  of  a  third  offence,  and  con- 
viction following  thereon  quashed.  Per 
Lord  Ardwall :  "It  appears  to  me  that  a 
distinction  must  be  drawn  between  making 
use  of  a  previous  conviction  as  a  mere 
aggravation  of  an  offence  in  the  ordinary 
sense  of  the  term  '  aggravation '  and  making 
use  of  it  as  a  substantive  part  of  a  statutory 
offence."    Hefferan  v.    Wright,   1911    (J.), 


S.  C.  20 ;  48  S.  L.  E.  56 ;  1910,  2  S.  L.  T. 
310;  6  Adam,  321. 

142.  Procedure  —  Previous  Conviction — 
Aggravation — Previous  Conviction  of  Com- 
pany Libelled  against  Company's  Repre- 
sentative—  Summary  Jurisdiction  (Scot- 
land) Act,  1908  (8  Edw.  VII.  c.  65),. 
sec.  28  (2)  {c).—Held  incompetent  in  pro- 
ceedings against  an  individual  representa- 
tive of  a  company  for  an  offence  committed 
by  the  company  to  libel  as  an  aggravation 
of  the  offence  a  conviction  previously 
obtained  against  the  company  in  its  cor- 
porate capacity.  Campbell  v.  Macpherson, 
1911  (J.),  S.  C.  33;  48  S.  L.  E.  147; 
1910,  2  S.  L.  T.  421 ;  6  Adam,  394. 

143.  Procedure  —  Previous  Conviction- 
Aggravation — Previous  Conviction  under 
Review  when  Libelled. — It  is  incompetent 
to  libel,  as  an  aggravation  of  an  offence, 
a  previous  conviction  which  is  at  the 
moment  under  appeal  to  the  High  Court. 
M'Call  V.  MikMl,  1911  (J.),  S.  C.  1; 
48  S.  L.  E.  53;  1910,  2  S.  L.  T.  376; 
6  Adam,  303. 


144.  Procedure  —  Previous  Conviction- 
Aggravation — Statutory  Offence— Betting 
— Proof  of  Previous  Conviction  Libelled  as 
Aggravation  of  Offence— Street  Betting 
Act,  1906  (6  Edw.  VII.  c.  43),  sec.  1— Sum- 
mary Jurisdiction  (Scotland)  Act,  1908 
(8  Edw.  VII.  c.  65),  sec.  24  (2),  (4)  and  (8).— 
In  a  complaint  charging  a  contravention 
of  the  Street  Betting  Act,  1906,  a  previous 
conviction  was  libelled  as  an  aggravation 
of  the  offence  charged.  Held  that  the 
previous  conviction  was  competently  proved 
after  the  accused  had  been  convicted  of  the 
offence  charged,  and  that  it  would  have- 
been  incompetent  to  prove  it  in  causa. 
Campbell  v.  Kerr,  1912  (J.),  S.  C.  10; 
49  S.  L.  E.  197;  1911,  2  S.  L.  T.  500; 
6  Adam,  550. 


145.  Procedure— Probation  of  Offenders 
Act,  1907  (7  Edw.  VII.  c.  17),  sec.  6  (5)- 
Breach  of  Probation  Bond — Judge  Entitled, 
to  Convict  and  Sentence. — Under  the  Pro- 
bation of  Offenders  Act,  1907,  the  magis- 
trate who  deals  with  an  offender  brought, 
before  the  Court  for  failure  to  observe  the 
conditions  of  his  bond  need  not  be  the 
same  magistrate  who  tried  the  offender  on 
the  original  charge  and  discharged  him  on 
his  entering  into  a  bond.  M'Intyre  v. 
Henderson,  1911  (J.),  S.  C.  73;  48  S.  L.  E.. 
588;  1911,  1  S.  L.  T.  343;  6  Adam,  433. 
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146.  Procedure  —  Proof  —  Attempted 
Fraud  on  Underwriters— Claim  not  Proved 
— Preparation  or  Perpetration.— At  the 
trial  of  two  persons  charged  on  indictment 
with  attempting  to  defraud  certain  under- 
writers who  had  insured  an  article  which 
the  accused  represented  to  have  been  stolen 
from  them,  the  Crown  failed  to  prove  by 
■competent  evidence  that  a  claim  for  pay- 
ment had  actually  been  made  by  the  accused 
against  the  underwriters.  Held  (by  the 
Lord  Justice-General  in  charging  the  jury) 
that  notwithstanding  the  omission  to  prove 
the  claim  the  jury  were  entitled  to  convict 
if  they  were  satisfied  that  the  fraudulent 
-scheme  of  the  accused  had  been  carried 
beyond  the  stage  of  preparation  and  had 
entered  the  stage  of  perpetration.  H.  M. 
Advocate  v.  Camerons,  1911  (J.),  S.  C.  110; 
48  S.  L.  E.  804;  1911,  2  S.  L.  T.  108; 
6  Adam,  456. 

147.  Procedure  —  Proof — Competency  — 
Obtaining  Money  Fraudulently  by  False 
Statements — Proof  of  Similar  Statements 
made  to  Others  about  the  Same  Time. — In 
a  charge  of  fraudulently  obtaining  money 
from  a  person  by  means  of  false  representa- 
tions, held  competent  to  prove  similar 
representations  made  by  the  accused  to 
•other  persons  on  the  same  day.  Gallagher 
V.  Paton,  1909  (J.),  S.  C.  50;  46  S.  L.  R. 
■654  ;  1909,  1  S.  L.  T.  399 ;  6  Adam,  62. 

148.  Procedure— Proof— Habitual  Crimi- 
nality— "Leading  Persistently  a  Dishonest 
or  Criminal  Life" — Prevention  of  Crime 
-Act,  1908  (8  Edw.  VII.  c.  59),  sec.  10  (2).— 
In  order  to  justify  a  conviction  of  habitual 
criminality  the  Crown  must,  in  addition  to 
proving  the  necessary  previous  convictions 
against  the  accused,  also  prove  that  at  the 
time  of  his  apprehension  the  accused  was 
in  fact  leading  a  dishonest  or  criminal  life. 
.Stirling  v.  H.  M.  Advocate,  1911  (J.),  S.  C. 
M  ;  48  S.  L.  K  756  ;  1911, 1  S.  L.  T.  464  ; 
6  Adam,  451. 

149.  Procedure — Proof— Habitual  Crimi- 
nality—"Leading  Persistently  a  Dishonest 
or  Criminal  Life  "—Prevention  of  Crime 
Act,  1908  (8  Edw.  VII.  c.  59),  sec.  10  (2).— 
Observations  (by  the  Lord  Justice-General 
in  charging  the  jury)  as  to  the  proof 
required  to  establish  that  the  accused  "  is 
leading  persistently  a  dishonest  or  criminal 
life."  H.  M.  Advocate  V.  Gillan,  1910  (J.), 
S.  C.  49 ;  47  S.  L.  E.  444  ;  1910,  1  S.  L.  T. 
192;  6  Adam,  205. 

150.  Procedure — Proof— Habitual  Crimi- 
jiality— Previous  Convictions— Prevention 


of  Crime  Act,  1908  (8  Edw.  VII.  c.  59),  sees. 
10  (2)  (a)  and  17  (3)— Criminal  Procedure 
(Scotland)  Act,  1887  (50  &  51  Vict.  c.  35,  sec. 
67. — An  indictment  charged  the  accused  (1) 
with  theft  aggravated  by  previous  convic- 
tions, and  (2)  with  being  an  habitual 
criminal.  Li  the  list  of  productions  annexed 
was  an  extract  conviction  of  theft  with 
schedule  of  previous  convictions  all  applying 
to  the  accused.  Held,  with  regard  to  the 
second  charge,  that  it  was  incompetent  to 
prove  the  three  previous  convictions 
necessary  to  establish  habitual  criminality 
by  means  of  the  extract  conviction  pro- 
duced, and  a  verdict  of  not  proven  upon 
that  charge  directed  to  be  returned.  H.  M. 
Advocate  v.  Lavelle ;  H.  M.  Advocate  v. 
Bmmar,  1909  (J.),  47  S.  L.  E.  49  ;  2  S.  L.  T. 
301,  304 ;  6  Adam,  103,  109. 

151.  Procedure— Proof— Habitual  Crimi- 
nality— Previous  Convictions— Prevention 
of  Crime  Act,  1908  (8  Edw.  VII.  c.  59),  sees. 
10  (2)  and  17  (3)— Criminal  Procedure 
(Scotland)  Act,  1887  (50  &  51  Vict.  c.  35), 
sees.  66  and  67.  —  Held  that  the  three 
previous  convictions  necessary  to  establish 
habitual  criminality  under  sec.  10  (2)  of 
the  Prevention  of  Crime  Act,  1908,  may 
competently  be  proved  by  production  of 
separate  extract  convictions  under  the 
hand  of  the  proper  officer,  and  that  under 
sec.  66  of  the  Criminal  Procedure  Act, 
1887,  without  producing  witnesses  to  apply 
them  to  the  accused,  provided  that  they 
have  been  included  in  the  list  of  productions 
annexed  to  the  indictment  and  that  the 
accused  has  not  given  notice  of  objection 
thereto.  But  held,  also,  that  sec.  67  of  the 
Criminal  Procedure  Act,  1887,  does  not 
apply.  H.  M.  Advocate  v.  Gillan,  1910  (J.), 
S.  C.  49 ;  47  S.  L.  E.  444 ;  1910,  1  S.  L.  T. 
192  ;  6  Adam,  205. 

152.  Procedure— Proof— Habitual  Crimi- 
nality—Proof of  Age— Prevention  of  Crime 
Act,  1908  (8  Edw.  VII.  c.  59),  sec.  10  (2).— 
Held  that,  in  proceedings  under  the  Pre- 
vention of  Crime  Act,  1908,  the  statement, 
uncorroborated,  of  a  police  constable  that 
an  accused  after  apprehension  gave  his 
age  as  forty-four  was  not  sufficient  proof 
of  the  accused's  age,  and  a  verdict  of 
habitual  criminality  obtained  upon  that 
evidence  alone,  as  to  age,  recalled.  M'Court 
V.  H.  M.  Advocate,  1913  (J.),  S.  C.  6 ;  50 
S.  L.  E.  87;  1912,  2  S.  L.  T.  389; 
7  Adam,  9. 

153.  Procedure— Proof— Habitual  Crimi- 
nal—Proof of  Charge — Previous  Convictions 
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—Prevention  of  Crime  Act,  1908,  sees. 
10(2),  17  (3)— Criminal  Procedure  (Scotland) 
Act,  1887,  sees.  66,  67. — Extract  conviction 
with  schedule  of  previous  convictions  held 
incompetent  as  evidence  of  previous  con- 
victions. H.  M.  Advocate  v.  Lavelle,  1909 
(J.),  2  S.  L.  T.  301  ;  E.  M.  Advocate  v. 
Bonnar,  1909,  2  S.  L.  T.  304 ;  6  Adam,  103. 

154.  Procedure— Proof— Lewd  and  Libidi- 
nous Practices— Offence  Depending  upon 
Age  of  Injured  Person — Proof  of  Age. — 
At  the  trial  of  a  person  charged  with  lewd 
and  libidinous  practices  towards  a  girl,  the 
girl  deponed  that  her  age  was  eleven  years, 
but  there  was  no  corroboration  of  her 
statement.  The  accused  was  convicted. 
Held,  in  a  suspension,  that  the  age  of  the 
girl,  which  was  a  crucial  fact  in  the  com- 
mission of  the  offence,  had  not  been  proved, 
and  conviction  jMflwAec?.  Lockwoodv.  Walker, 
1910  (J.),  S.  C.  3;  47  S.  L.  E.  155;  1909, 
2S.  L.  T.  400;  6  Adam,  124. 

155.  Procedure— Proof— Poaching  Acts — 
Conviction  on  Evidence  of  Single  Witness 
—Poaching  Prevention  Act,  1862  (25  &  26 
Vict.  c.  114),  sec.  3— The  Game  (Scotland) 
Act,  1832  (2  &  3  Will.  IV.  c.  68),  sec.  1.— 
Seld  that  sec.  3  of  the  Poaching  Prevention 
Act,  1862,  incorporates  into  that  Act  the 
whole  provisions  regarding  procedure  of 
the  Game  (Scotland)  Act,  1832,  and  that 
in  order  to  justify  a  conviction  in  a  prose- 
cution under  the  former  Act  the  evidence 
of  one  credible  witness  may  be  sufficient. 
Anderson  v.  Macdonald,  1910  (J.),  S.  C.  65  ; 
47  S.  L.  E.  465;  1910,  1  S.  L.  T.  258; 
6  Adam,  229. 

156.  Procedure  —  Proof — Public  and 
Official  Documents — Begulations  for  the 
Territorial  Force— Copy  Not  Formally  Put 
in  Evidence — The  Territorial  and  Reserve 
Forces  Act,  1907  (7  Edw.  VII.  c.  9),  sec.  26 
(2)— The  Army  Act,  1881  (44  &  45  Vict. 
c.  58),  sec.  163,  as  Amended  by  the  (Annual) 
Acts  to  1911. — At  the  trial  of  a  person  con- 
victed of  a  contravention  of  the  Territorial 
and  Eeserve  Forces  Act,  1907,  a  copy  of 
the  Eegulations  for  the  Territorial  Force 
was  put  in,  but  only  after  the  case  for  the 
Crown  had  been  closed,  and  without  having 
been  proved  by  evidence  on  oath.  Held 
that  while  the  Eegulations  proved  them- 
selves, it  was  incumbent  on  the  prosecutor 
to  put  them  in  evidence  before  closing  his 
case,  and  conviction  quashed.  Todd  v. 
Anderson,  1912  (J.),  S.  C.  105 ;  49  S.  L.  E. 
1002 ;  1912,  2  S.  L.  T.  217 ;  6  Adam,  713. 

157.  Procedure  —  Proof — Statutory 
Offence- Motor  Car  Act,  1903  (3  Edw.  VII. 


c.  36),  sec.  9— Excessive  Speed— Proof  of 
Warning  or  Notice  of  Intended  Prosecution. 
— In  a  prosecution  for  a  contravention  of 
sec.  9  of  the  Motor  Car  Act,  1903  (which 
imposes  a  speed  limit),  the  prosecutor  failed 
to  prove  that  warning  or  notice  of  the 
intended  prosecution  had  been  given  to 
the  accused  in  terms  of  the  section.  Held 
that  a  conviction  without  such  proof  was 
bad.  Dickson  v.  Stevenson,  1 9 1 2  (J.),  S.  C.  1 ; 
49  S.  L.  E.  194;  1911,  2  S.  L.  T.  484; 
6  Adam,  541. 

158.  Procedure— Proof— Witness— Prose- 
cutor Examined  as  a  Witness.— The  prose- 
cutor in  a  criminal  case  is  not  a  competent 
witness,  and  the  fact  that  he  has  given 
evidence  is  per  se  a  sufficient  ground  for 
quashing  a  conviction.  Graham  v. 
M'Lennan,  1911  (J.),  S.  C.  16 ;  48  S.  L.  K 
58;  1910,  2S.  L.  T.  312;  6  Adam,  315. 

159.  Procedure  —  Record  —  Documentary 
Evidence— Exhibit. — In  course  of  the  trial 
of  a  motor  driver  charged  with  reckless 
driving,  the  Sheriff  asked  to  see  his  licence^ 
and  the  accused  produced  it.  Held  that 
the  licence  did  not  require  to  be  noted  as 
a  production.  Bell  v.  Mitchell,  1905  (J.)^ 
8  F.  15;  43  S.  L.  E.  53;  13  S.  L.  T.  494;. 

4  Adam,  661. 

160.  Procedure  —  Record  —  Documentary 
Evidence — Noting. — Conviction  suspended 
where  there  had  not  been  noted  on  record 
a  letter  founded  on  by  the  accused  and  put 
to  a  witness.  Avery  v.  Eilson,  1906  (J.), 
8  F.  60 ;  43  S.  L.  E.  505 ;  13  S.  L.  T.  913 ; 

5  Adam,  56. 

161.  Procedure— Record— Names  of  Wit- 
nesses —  Summary  Procedure  Act,  1864,. 
sec.  16. — Held  that  every  person  examined 
on  oath  in  a  prosecution  is  a  witness,  and 
his  name  must  be  entered  on  the  record^ 
although  his  evidence  was  quite  unnecessary 
because  he  proved  a  document  which  proved 
itself.  M'Gregm  v.  Disselduff,  1907  (J.), 
S.  C.  21 ;  44  S.  L.  R.  77  ;  14  S.  L.  T.  434; 
5  Adam,  196. 

162.  Procedure  —Record — Productions- 
Error  in  Document  Noted  —  Summary 
Procedure  Act,  1864,  sec.  16.— Sec.  16  of 
the  Summary  Procedure  Act,  1864,  pro- 
vides that  in  the  record  of  proceedings- 
under  the  Act  a  note  shall  be  made  of  the 
documents  produced.  In  proceedings  upon 
which  a  conviction  followed  the  record 
contained  a  note  of  a  document  produced 
but  bearing    a  wrong   date.     Held   in  a 
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suspension  that  as  the  error  could  not  have 
prejudiced  anyone  it  was  not  a  ground  for 
setting  aside  the  conviction.  Howe  v. 
Knowles,  1909  (J.),  S.  C.  61 ;  46  S.  L.  R. 
881 ;  1909,  2  S.  L.  T.  144 ;  6  Adam,  77. 

163.  Procedure  —  Record  —  Production  — 
Noting. — Held  that  a  police  charge  book, 
produced  during  the  examination  of  a 
"witness  for  the  prosecution,  by  the  desire 
of  the  accused,  was  not  a  production  re- 
quiring to  be  noted  as  a  production  in  the 
cause.  Reid  v.  Neilson,  1907  (J.),  44  S.  L.  R. 
970;  15  S.  L.  T.  278;  5  Adam,  401. 

164.  Procedure  —  Search  Warrant  —  Sus- 
pected Betting  House— Seizure  of  Docu- 
ments—Postal Orders —Admissibility  as 
Eyidence— Betting  Act,  1853  (16  &  17 
Vict.  c.  119),  sec.  11. — Held  that  a  search 
warrant  granted  under  see.  11  of  the 
Betting  Act,  1853,  authorising  a  constable 
"to  seize  all  lists,  cards,  or  other  docu- 
ments relating  to  racing  or  betting  "  found 
in  premises  suspected  of  being  used  as  a 
betting  house,  covered  postal  orders,  and 
that  postal  orders  seized  thereunder  might 
competently  be  used  in  evidence  against 
a  person  charged  with  being  the  keeper  of 
the  betting  house.  Hodgson  v.  Macpherson, 
1913  (J.),  S.  C.  68 ;  50  S.  L.  R.  752  ;  1913, 
2S.  L.  T.  8;  7  Adam,  118. 

165.  Procedure  —  Search  Warrant  —  Sus- 
pected Betting  House — Seizure  of  Docu- 
ments—Unopened Letters— Betting  Act, 
1853  (16  &  17  Vict.  c.  119),  sec.  11.— Under 
.sec.  11  of  the  Betting  Act,  1853,  any  justice 
of  the  peace  may  in  certain  circumstances 
authorise  any  constable  by  special  warrant 
to  enter  any  house,  &c.,  suspected  of  being 
kept  or  used  as  a  betting  house,  "and  to 
seize  all  lists,  cards,  or  other  documents 
relating  to  racing  or  betting  found  in  such 
house  or  premises."  Held  that  "documents" 
did  not  cover  unopened  letters  found  in  the 
premises,  and  accordingly  that  a  warrant 
under  the  section  for  the  seizure  of  letters 
and  a  subsequent  warrant  for  the  opening 
of  them  and  the  inventorying  of  their 
contents  had  been  illegally  granted. 
M'Lauchlan  v.  Benton,  1911  (J.),  S.  C.  12; 
48  S.  L.  R.  96;  1910,  2  S.  L.  T.  331; 
6  Adam,  378. 

166.  Procedure— Sentence— Form  of  Sen- 
tence—  Summary  Jurisdiction  (Scotland) 
Act,  1908  (8  Edw.  VII.  c.  65),  sec.  53  and 
Schedule  E. — The  finding  and  sentence  of 
a  Court  of  summary  criminal  jurisdiction 
should  always  be  minuted  in  the  form  pre- 


scribed by  Schedule  E  to  the  Summary 
Jurisdiction  Act,  1908.  Held,  however, 
that,  where  an  accused  was  charged  on  a 
complaint  setting  forth  a  number  of 
separate  offences,  a  sentence  finding  the 
accused  "guilty"  but  omitting  the  statutory 
words  "as  libelled,"  was  not  invalid,  it 
being  clear  from  the  subsequent  part  of  the 
sentence  that  the  accused  had  been  found 
guilty  of  all  the  offences  libelled.  Paterson 
v.  MacLerman,  1914  (J.),  S.  C.  123; 
51  S.  L.  R.  594;  1914,  1  S.  L.  T.  459; 
7  Adam,  428. 

167.  Procedure  —  Sentence  —  Previous 
Conviction. — When  a  judge  considers  a 
previous  sentence  he  should  look  at  the 
conviction  and  sentence  alone  and  not 
consider  the  details  which  led  thereto. 
Cmmell  v.  Mitchell,  1909  (J.),  S.  C.  13; 
46  S.  L.  R.  241 ;  16  S.  L.  T.  669  ;  5  Adam, 
641. 

168.  Procedure  —  Stated  Case  —  Magis- 
trate's Duty  in  Stating  Case— Facts  Found 
froved— Evidence  of  Witnesses.— O^miwi 
{'per  Lord  Justice  -  Clerk)  that  the  duty  of 
a  magistrate  in  stating  a  stated  case  is  to 
set  forth  the  facts  found  proved,  and  not 
to  set  forth  the  evidence  of  witnesses. 
Stenhmse  v.  Dykes,  1908  (J.),  S.  C.  61 ;  45 
S.  L.  R.  657 ;  16  S.  L.  T.  26  ;  5  Adam,  553. 

169.  Procedure— Stated  Case— Method  of 
Stating  Case. — Observed  that  a  stated  case 
ought  to  set  forth  the  facts  found  proved 
and  not  what  the  witnesses  said.  Gordon 
V.  Hansen,  1914  (J.),  S.  C.  131 ;  51  S.  L.  R. 
669 ;  1914,  2  S.  L.  T.  5 ;  7  Adam,  441. 

170.  Procedure — Stated  Case — Becord — 
Documentary  Evidence —  "  Put  in  Evi- 
dence."— The  record  in  a  summary  com- 
plaint bore  that  there  had  been  "  produced 
in  evidence"  documents,  including  a  Govern- 
ment report,  which  was  not  evidence  in  the 
cause,  and  in  an  appeal  by  stated  case  it 
was  stated  that  objection  had  been  taken 
"  to  the  production  "  of  the  report  "  which 
was  put  in  evidence."  Parties  were  not 
agreed  as  to  what  had  occurred.  The 
Court  remitted  to  the  Sheriff-Substitute  for 
information,  and  on  learning  that  the  report 
was  mostly  produced  to  a  witness  to  know 
if  his  opinion  agreed  with  what  was  therein 
stated,  dismissed  the  appeal.  Fairhairn  and 
Others  v.  Loch  Ryan  Oyster  Fishery  Coy.  Ltd., 
1908  (J.),  S.  C.  1;  45  S.  L.  R.  238;  15 
S.  L.  T.  577  ;  5  Adam,  450. 
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171.  Procedure— Stated  Case — Kefusal  to 
State  Case — Summary  Prosecutions  Appeals 
(Scotland)  Act,  1875,  sees.  3  and  4 — Com- 
plaint— Amendment — Discretion  of  Judge. 
— In  a  complaint  for  a  contravention  of 
certain  statutory  enactments  the  complainer 
craved  penalties  under  two  statutes  whereas 
the  respondent  was  only  liable  under  one. 
The  Sheriff-Substitute,  after  disallowing  an 
amendment  of  the  complaint,  dismissed  it 
and  refused  to  state  a  case  for  appeal.  The 
Court  refused  to  interfere  with  the  discre- 
tion of  the  Sheriff-Substitute  and  appeal 
refused.  Cumming  v.  Frame,  1909  (J.), 
S.  C.  56 ;  46  S.  L.  E.  652  ;  1909, 1  S.  L.  T. 
472  ;  6  Adam,  57. 

172.  Procedure  —  Statutory  Offence  — 
Dealing  in  Game  without  Licence— Time 
for  Bringing  Complaint  —  Game  Licences 
Act,  1860  (23  &  24  Vict.  c.  90),  sees.  3,  13, 
14— Game  Act,  1831  (1  &  2  Will.  IV.  c.  32), 
sec.  41— Excise  Act,  1848  (11  &  12  Vict, 
c.  118),  sec.  3 — Prosecutions  for  contraven- 
tion of  the  Game  Licences  Act,  1860,  and 
for  the  recovery  of  penalties  imposed  by 
the  Act,  are  timeously  brought  within  six 
months  of  the  commission  of  the  alleged 
offences.  M'Lean  v.  Johnston,  1913  (J.), 
S.  C.  1 ;  50  S.  L.  E.  16 ;  1912,  2  S.  L.  T. 
276;  7  Adam,  1. 

173.  Procedure  —  Statutory  Offence  — 
Motor  Car  Act,  1903  (3  Edw.  VII.  c.  36), 
sec.  9  (2)— Notice  of  Prosecution.  —  ifeW 
that  "  notice  of  the  intended  prosecution," 
in  terms  of  sec.  9,  subsec.  (2),  of  the  Motor 
Car  Act,  1903,  ought  to  be  in  writing,  and 
that  it  should  set  forth  the  particulars  of 
the  offence,  stating  generally  what  it  was, 
and  the  place,  date,  and  hour  at  which  it 
occurred.  Hughes  v.  Nimmo,  1910  (J.), 
S.  C.  45  ;  47  S.  L.  E.  381 ;  1910,  1  S.  L.  T. 
188;  6  Adam,  217. 

174.  Procedure  —  Summary  —  Record  of 
Proceedings— Inaccurate  Entry  of  Name  of 
a  Witness— Summary  Procedure  (Scotland) 
Act,  1864  (27  &  28  Vict.  c.  53),  sec.  16.— 
Where  the  name  of  a  witness  examined  was 
inaccurately  entered  in  the  record,  but  his 
designation  and  address  were  correctly 
given,  and  there  was  no  difficulty  in  identi- 
fying the  person  to  whom  the  entry  applied, 
lield  that  the  name  was  sufficiently  set  forth. 
Ooldv.  Neilson,  1908  (J.),  S.  0.  5;  45  S.  L.  E. 
57 ;  15  S.  L.  T.  458 ;  5  Adam,  423. 

175.  Procedure— Title  to  Plead— Partner 
Claiming  to  Plead  on  Behalf  of  Firm.— A 

firm  of  law-agents  having  appealed  to  the 
High  Court  against  a  conviction  of  a  statu- 


tory offence,  one  of  the  partners  claimed  to 
plead  on  behalf  of  the  firm.  The  Court 
refused  to  hear  him  and  continued  the  ease 
to  allow  counsel  for  the  appellants  to  be 
instructed.  Macbeth  &  Maclagcm  v.  Mac- 
millan,  1914  (.J.),  S.  C.  165;  51  S.  L.  R. 
676  ;  1914,  2  S.  L.  T.  30;  7  Adam,  493. 

176.  Procedure  —  Trial  —  Emergence  of 
Question  of  Civil  Right— Prosecution  under 
Game  (Scotland)  Act,  1832.— At  the  trial  of 
a  person  charged  with  trespassing  in  pur- 
suit of  game  or  rabbits  contrary  to  the 
G-ame  Act,  1832,  the  question  arose  whether 
one  of  five  joint  tenants  of  common  pasture 
land  had  the  right  to  authorise  the  accused 
to  kill  rabbits  upon  the  land.  Held  that 
a  question  of  civil  right  had  emerged  and 
that  the  complaint  fell  to  be  dismissed. 
Morrison  v.  Anderson,  1913  (J.),  S.  C.  114; 
50  S.  L.  E.  817;  1913,  2  S.  L.  T.  124; 
7  Adam,  201. 

177.  Prosecutor  —  Instance — Indictment 
— Lord  Advocate  Appointed  to  Bench- 
Indictment  at  Instance  of  Solicitor-General 
during  Vacancy  in  O&ce  of  Lord  Advocate 
—Competency  —  Solicitor-General  Ap- 
pointed to  Bench  before  Sentence— Lapse 
of  Indictment— Criminal  Procedure  (Scot- 
land) Act,  1887  (50  &  51  Vict.  c.  35),  sees. 
2  &  3. — An  indictment  dated  after  the  Lord 
Advocate  has  been  appointed  to  the  Bench 
and  before  his  successor  has  been  appointed, 
rightly  proceeds  at  the  instance  of  the 
Solicitor-General,  and  may  be  signed  by 
a  procurator-fiscal  "by  authority  of  the 
Solicitor-General."  Further,  the  fact  that 
the  Solicitor-General  has  been  appointed 
to  the  Bench  prior  to  sentence  being  pro- 
nounced does  not  cause  the  indictment  to 
lapse.  Solicitor  -  General  v.  Lavelle,  1914 
(J.),  S.  C.  15;  51  S.  L.  E.  101;  1913, 
2  S.  L.  T.  427 ;  7  Adam,  255. 

178.  Prosecutor— Private— Common  In- 
former —  Complaint  —  Competency  —  In- 
stance—Salmon Fisheries  Acts,  1844  (7  &  8 
Vict.  c.  95),  sees.  1  and  2,  and  1828  (9  Geo. 
IV.  c.  39),  sec.  9. — Held  that  a  complaint 
charging  a  contravention  of  the  Salmon 
Fisheries  Act,  1844,  sec.  1,  was  competently 
brought  at  the  instance  of  a  complainer  who 
had  no  proprietary  or  leasehold  rights  over 
the  locios  where  the  offence  was  committed. 
Munro  v.  Buchanan,  1910  (J.),  S.  C.  47; 
47  S.  L.  E.  467;  1910,  1  S.  L.  T.  262; 
6  Adam,  601. 

179.  Prosecutor— Private — Concurrence 
of  Lord   Advocate  —  Criminal   Letters  — 
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Authority  to  Proceed  without  Concurrence. 
— The  Lord  Advocate  declined  to  prosecute 
or  give  his  concurrence  to  a  prosecution  at 
the  instance  of  the  complainers,  who  alleged 
that  a  criminal  wrong  had  been  done,  to 
their  injury.  The  complainers  then  pre- 
sented a  bill  for  criminal  letters  in  the 
High  Court  asking  authority  either  to 
prosecute  without  the  Lord  Advocate's 
concurrence  or  to  have  him  ordained  to 
•concur.  The  Court  (diss.  Ld.  M'Laren),  in 
the  circumstances  disclosed  to  it,  passed  the 
bill  and  authorised  the  complainers  to  proceed 
without  the  concurrence  of  the  Lord  Advo- 
cate. /.  (&  P.  Coats,  Ltd.  V.  Brown,  1909  (J.), 
S.  C.  29  ;  46  S.  L.  R  643 ;  1909,  1  S.  L.  T. 
432;  6  Adam,  19. 

180.  Prosecutor  —  Private  —  Concurrence 
of  Lord  Advocate  —  Indictment  —  Sheriff 
Court— Public  Interest.— An  indictment  in 
the  Sheriff  Court  at  the  instance  of  a  private 
prosecutor  with  the  concurrence  of  the  Lord 
Advocate  held  incompetent  where  the  charge 
was  not  made  in  the  public  interest.  Dunbar 
V.  Johnston,  1904  (J.),  7  F.  40 ;  42  S.  L.  R. 
266;  12  S.  L.  T.  592;  4  Adam,  505. 

181.  Prosecutor — Private — Delegation — 
Public  or  Private  Prosecutor— Poor— Poor 
Law  (Scotland)  Act,  1845— Summary  Juris- 
diction (Scotland)  Act,  1881  (44  &  45  Vict.  c. 
33),  sec.  9  (X).—Held  that  the  inspector  of  poor 
of  a  parish  prosecuting  under  sec.  80  of  the 
Poor  Law  (Scotland)  Act,  1845,  is  not  a 
public  but  a  private  prosecutor,  and  is 
■entitled  under  the  Summary  Jurisdiction 
(Scotland)  Act,  1881,  sec.  9  (1),  to  be 
represented  in  the  prosecution  by  a  duly 
•qualified  .law-agent.  Motion  v.  M'Ginnes, 
1907  (J.),  S.  C.  105;  44  S.  L.  R.  973; 
15  S.  L.  T.  276 ;  5  Adam,  393. 

182.  Prosecutor  —  Private — Delegation — 
Summary  Jurisdiction  (Scotland)  Act,  1881 
(44  &  45  Vict.  c.  33),  sec.  9  (1).—Eeld  that 
a  private  prosecutor  was  entitled  to  be  repre- 
sented at  the  trial  by  any  duly  qualified  law- 
agent  notwithstanding  that  the  complaint 
had  been  signed  by  a  different  law-agent. 
The  Duke  of  Sutherland  v.  Douglas,  1907  (J.), 
,S.  C.  107 ;  44  S.  L.  R.  975  ;  15  S.  L.  T.  327  ; 
5  Adam,  416. 

183.  Prosecutor— Private— Delegation  of 
Title  to  Prosecute  —  Public  or  Private 
Prosecutor — Summary  Jurisdiction  (Scot- 
land) Act,  1881  (44  &  45  Vict.  c.  33),  sec.  9 
(1). — Held  that  an  inspector  or  an  official 
appointed  by  a  local  authority  to  put  in 
force  the  provisions  of  the  Sale  of  Food 
^nd  Drugs  Acts  and  to  take  proceedings 


for  offences  thereunder  is  a  private  prose- 
cutor and  consequently  entitled  under  the 
Summary  Jurisdiction  Act,  1881,  sec.  9  (1), 
to  conduct  a  prosecution  by  means  of  a  duly 
qualified  law-agent.  Wilson  v.  M'Laughlan, 
1907  (J.),  S.  C.  61;  44  S.  L.  R.  469; 
14  S.  L.  T.  850 ;  5  Adam,  284. 

184.  Prosecutor— Private— Delegation  to 
Qualified  Agent— Education  Act,  1872,  sec. 
70 — Summary  Jurisdiction  Act,  1881,  sec. 
9  (1). — The  person  appointed  by  a  School 
Board  to  prosecute  under  the  Education 
Act  cannot  delegate  his  powers  so  as  to 
be  represented  by  a  qualified  law-agent. 
M'Mwdo  V.  M'Grachen,  1907  (J.),  S.  C.  1 ; 
44  S.  L.  E.  74;  14  S.  L.  T.  418;  5  Adam, 
164. 

185.  Prosecutor  —Private  —  Incorporated 
Company — Instance. — Opinion  {per  the  Lord 
Justice-General)  that  a  complaint  at  the 
instance  of  an  incorporated  company  does 
not  require  the  conjunction  in  the  instance 
of  an  officer  of  the  company.  Fairhairn  and 
Others  v.  Loch  Ryan  Oyster  Fishery  Coy.  Ltd. 
and  Another,  1908  (J.),  S.  C.  1 ;  45  S.  L.  R. 
238;  15  S.  L.  T.  577;  5  Adam,  450. 

186.  Prosecutor — Private— Local  Author- 
ity—Competency—Sale of  Food  and  Drugs 
Act,  1875  (38  &  39  Vict.  c.  63),  sees.  13  and  33 
(9)— Interpretation  Act,  1889(52  &  53  Vict, 
c.  63),  sec.  2  (1).— A  complaint  charging  an 
offence  against  the  Food  and  Drugs  Acts 
cannot  be  at  the  instance  of  the  local 
authority  itself,  but  must  be,  if  not  by  the 
procurator-fiscal,  at  the  instance  of  the 
individual  by  whom  the  article  was  sub- 
mitted for  analysis.  Golquhoun  v.  Dwmharton 
Magistrates,  1907  (J.),  S.  C.  57 ;  44  S.  L.  R. 
465;  14  S.  L.  T.  847. 

187.  Prosecutor— Private— Title  to  Prose- 
cute—Children Act,  1908  (8  Edw.  VII.  c.  67), 
Part  I.— Title  of  Parish  Council  to  Prosecute 
for  Offences  under  Part  I. — Held  that  a 
Parish  Council  had  no  title  to  prosecute  a 
complaint  charging  an  offence  against  the 
provisions  of  Part  I.  of  the  Children  Act, 
1908.  Glasgow  Parish  Council  v.  Edward, 
1914  (J.),  S.  C.  159 ;  51  S.  L.  R.  674 ;  1914, 
2  S.  L.  T.  43  ;  7  Adam,  486. 

188.  Prosecutor— Private— Title  to  Pro- 
secute —  Concurrence  of  Fiscal  —  Patents 
and  Designs  Act,  1907  (7  Edw.  VII.  c.  29), 
sec.  84  —  Unregistered  Person  describing 
himself  as  Patent  Agent.— Held  that  the 
Chartered  Institute  of  Patent  Agents  is 
entitled  to  bring,  with  the  concurrence  of 
the  procurator-fiscal,  a  complaint  charging 
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an  accused  -with  contravening  sec.  84  of 
the  Patents  and  Designs  Act,  1907,  by 
describing  himself  as  a  patent  agent 
without  being  registered.  Lockwood  v. 
Chartered  Institute  of  Patent  Agents,  1913 
(J.),  S.  C.  8;  50  S.  L.  E.  114;  1912,  2 
S.  L.  T.  354 ;  7  Adam,  14. 

189.  Prosecutor— Private— Title  to  Pro- 
secute—Concurrence of  Public  Prosecutor 
—Caledonian  Railway  Act,  1898,  sec.  36.— 
Held  that  the  Caledonian  Eaihvay  Company 
has  a  title  to  prosecute  for  the  offence  of 
trespassing  upon  the  railway  under  see.  36 
of  the  Caledonian  Railway  Act,  1898, 
without  the  concurrence  of  the  public  pro- 
secutor. Caledonian  Ely.  Coy.  v.  M'Gregor, 
1909,  S.  C.  1010;  46  S.  L.  R.  721  ;  1909, 
1  S.  L.  T.  522. 

190.  Prosecutor  —  Private — Title— Proof 
of— Poaching. — The  title  of  a  prosecutor 
under  the  Day  Trespass  Act  was  set  forth 
in  the  complaint.  No  objection  was  taken 
to  the  title.  Held  that  it  was  not  necessary 
for  the  prosecutor  to  lead  evidence  to 
prove  his  title.  Saunders  v.  Paterson,  1905 
(J.),  7  F.  58 ;  42  S.  L.  R.  732  ;  13  S.  L.  T. 
251 ;  4  Adam,  568. 

191.  Prosecutor— Private— Title  to  Prose- 
cute— Scottish  Insurance  Commissioners — 
National  Insurance  Act,  1911  (1  &  2  Geo. 
V.  c.  55),  sec.  69  {2).— Held  that  the  Scottish 
Insurance  Commissioners  had  no  title  under 
the  National  Insurance  Act,  1911,  to 
prosecute  a  complaint  in  respect  of  failure 
to  pay  contributions  under  the  Act,  and 
that  such  a  prosecution  was  competeot  only 
at  the  instance  of  the  public  prosecutor. 
Observations  on  the  right  of  private  persons 
in  Scotland  to  prosecute,  and  on  dicta  in 
previous  cases.  Rintoul  v.  Scottish  Insurance 
Commissioners,  1913  (J.),  S.  C.  120;  50 
S.  L.  R.  892;  1913,  2  S.  L.  T.  177; 
7  Adam,  210.  Sutherland  v.  Scottish 
Insurance  Commissioners,  1913  (J.),  S.  C. 
120;  50  S.  L.  R.  892;  1913,  2  S.  L.  T. 
177;  7  Adam,  210. 

192.  Statutory  Offence— Aerated  Water 
Shop — Sale  for  Consumption  off  Premises — 
Burgh  Police  Act,  1903,  sec.  82  (1).— A 
confectioner  who  sold  bottles  of  lemonade 
to  be  drunk  off  the  premises  was  not  keep- 
ing an  "aerated  water  shop."  Machay  v. 
Miller,  1906  (J.),  8  F.  55  ;  43  S.  L.  R.  392  ; 
13  S.  L.  T.  836;  5  Adam,  43. 

193.  Statutory  Offence— "Annoyance  of 
Lieges"— Complaint— Eelevancy.-Annoy- 


ance  of  the  lieges  is  of  the  essence  of  the 
offence  constituted  by  disorderly  conduct 
while  drunk,  and  must  be  libelled  in  the 
complaint.  Rowland  v.  Deas,  1906  (J.), 
8  F.  86  ;  43  S.  L.  R.  859  ;  14  S.  L.  T.  293 ; 
5  Adam,  89. 

194.  Statutory  Offence  —  Betting  — 
"Betting  House "  — Edinburgh  Municipal 
and  Police  Act,  1879  (42  &  43  Vict, 
c.  cxxxii.),  sec.  284  —  Betting  Acts,  185S 
(16  &  17  Vict.  c.  119),  sec.  1,  and  1874 
(37  &  38  Vict.  c.  15),  sec.  4.— A  complaint 
charged  an  accused  with  having  contra- 
vened sec.  284  of  the  Edinburgh  Municipal 
and  Police  Act,  1879,  by  keeping  certain 
premises  as  a  betting  house.  It  was  proved 
that  no  persons  resorted  to  the  premises 
for  the  purpose  of  betting,  that  the  whole 
business  was  done  by  means  of  letters, 
telegrams,  or  telephone  messages,  and  that 
no  money  was  received  by  the  accused 
before  the  event  on  which  the  bet  was  made 
had  been  decided.  Held  that  the  premises 
were  not  a  "betting  house"  within  the  mean- 
ing of  the  Act  {Duffv.  Neilsm,  1892  (J.),  20 
R.  33,  distinguished).  Traynor  v.  Macpherson, 
1911  (J.),  S.  C.  54;  48  S.  L.  R.  29;  1911, 
1  S.  L.  T.  32 ;  6  Adam,  407. 

195.  Statutory  Offence— Betting— Betting 
House — Evidence  —  Advertisements— Pro- 
cedure—Witness— Naming  in  Complaint. — 
Held  that  a  conviction  of  keeping  a  betting 
house  was  justified  by  these  facts: — (1)  An 
advertisement  appeared  in  sporting  papers 
bearing  the  accused's  name  and  the  address 
of  the  house.  There  was  no  one  else  there 
to  whom  the  advertisement  could  refer ;: 
(2)  slips  relating  to  bets  were  found  in  the 
house ;  (3)  witnesses  proved  the  meaning 
and  history  of  these  slips.  It  was  further 
held  that  these  witnesses  need  not  be 
named  in  the  complaint.  They  did  not 
speak  to  particular  bets.  They  explained 
the  papers.  Maguire  v.  Renton,  1909  (J.)^ 
S.  C.  21  ;  46  S.  L.  R.  244  ;  16  S.  L.  T.  666; 
5  Adam,  652. 

196.  Statutory  Offence— Betting— Betting 
House  —  Newspaper  Ofice  —  Newspaper 
Offering  Prizes  for  Forecasts  of  Football 
Matches— Betting  Act,  1853  (16  &  17  Vict, 
c.  119),  sec.  1.— The  proprietors  of  a  weekly 
newspaper  published  in  their  paper  a  notice 
offering  a  money  prize  to  the  person  who, 
on  a  form  cut  from  the  paper  and  sent  to 
their  office,  should  correctly  forecast  the 
results  of  certain  football  matches.  The 
proprietors  sold  their  newspapers  at  whole- 
sale prices  to  newsagents,  who  retailed  them, 
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at  one  penny  each  to  members  of  the  public. 
No  coupons  were  sold  apart  from  the  papers, 
but  some  of  the  papers  were  bought  by 
members  of  the  public  solely  for  the  sake 
of  the  coupons.  Held  that  the  newspaper 
proprietors  had  not  contravened  sec.  1  of 
the  Betting  Act,  1853.  John  Leng  &  Coy. 
Ltd.  V.  Mackintosh,  1914  (J.),  S.  C.  77; 
51  S.  L.  E.  266;  1914,  1  S.  L.  T.  167; 
7  Adam,  356. 

197.  Statutory  Offence— Betting— Betting 
House— Ready  Money  or  Credit  Betting- 
Betting  Act,  1853  (16  &  17  Vict.  c.  119), 
sec.  1. — In  a  prosecution  of  a  bookmaker 
for  a  contravention  of  sec.  1  of  the  Betting 
Act,  1853,  it  appeared  that  a  quantity  of 
betting  material  and  a  number  of  postal 
orders  for  small  sums  were  found  at  the 
business  premises  of  the  accused.  No 
instance,  however,  was  proved  of  money 
having  been  received  by  the  bookmaker 
before  the  race  on  which  it  was  staked  was 
run,  but  it  was  proved  that  clients  did  not 
receive  their  winnings  until  after  their  cash 
had  been  received.  Held  (diss.  Ld.  Salvesen) 
that  the  accused  had  contravened  the  Act. 
Opinions  reserved  as  to  whether  a  credit 
system  of  betting  would  be  an  infringement 
of  the  Act.  Traynor  v.  Macpherson,  1914 
(J.),  S.  C.  174;  51  S.  L.  E.  802;  1914,  2 
S.  L.  T.  216 ;  7  Adam,  509. 

198.  Statutory  Offence — Betting — Invita- 
to  Bet — Place. — Where  a  firm  of  book- 
makers issued  circulars  inviting  persons  to 
bet  and  containing  an  address  to  which 
communications  might  be  sent,  held  that 
there  being  an  invitation  to  bet  and  an 
address  given  for  correspondence,  it  was 
immaterial  that  there  was  no  mention  of 
the  precise  place  where  the  bet  would  be 
accepted,  and  that  therefore  an  offence  had 
been  committed  within  the  meaning  of  the 
Betting  Acts.  Stott  v.  Benton,  1907  (J.), 
S.  C.  88  ;  44  S.  L.  E.  730 ;  15  S.  L.  T.  66  ; 
5  Adam,  355. 

199.  Statutory  Offence— Betting— "Place" 
— Common  Stair. — Held  that  a  common 
stair  in  which  a  gamester,  without  any 
authority  from  the  householders,  made  a 
book,  was  not  a  "  place  "  within  the  meaning 
of  the  Burgh  Police  Act,  1892,  sees.  4,  407. 
Vallance  v.  Campbell,  1906  (J.),  8  F.  62 ; 
43  S.  L.  K.  507;  13  S.  L.  T.  969;  5 
Adam,  70. 

200.  Statutory  Offence  —  Betting  — 
"Place"  —  Uncovered  Enclosure  —  Burgh 
Police  Act,  1892,  sec.  407.— The  tenant  of 


an  enclosure  of  1100  square  yards,  into 
which  the  public  were  admitted  for  pastimes 
on  payment  of  one  penny,  permitted  Clark 
to  stand  about  and  make  bets  with  members 
of  the  public.  Held  that  the  enclosure  was 
a  "place"  in  the  sense  of  sec.  407  of  the 
Burgh  Police  Act,  1892.  Clarl  v.  Dykes, 
1906  (J.),  8  F.  43;  43  S.  L.  E.  389;  13 
S.  L.  T.  842;  5  Adam,  17. 

201.  Statutory  Offence  —  Betting  — 
"Place"  — Walled-in  Area.— A  walled-in, 
but  unroofed,  area  entered  by  a  door  lield 
to  be  a  "place"  within  the  meaning  of  the 
Burgh  Police  (Scotland)  Act,  1892,  sec. 
407.  Flammgan  v.  Hill,  1904  (J.),  7  F. 
26;  42  S.  L.  E.  224;  12  S.  L.  T.  588; 
4  Adam,  480. 

202.  Statutory  Offence— Betting— "  Pub- 
lic Place  "—"  Enclosed  Place  "—"  Place  to 
which  the  Public  have  Restricted  Right  of 
Access  "—Railway  Depot — Street  Betting 
Act,  1906  (6  Edw.  VII.  c.  43),  sec.  1  (4).— 
The  mineral  dep6t  of  a  railway  company 
was  enclosed  by  walls  and  fences  except  for 
a  distance  of  about  213  yards,  where  it 
was  bounded  by  and  open  to  the  main  line 
of  the  company,  which  again  was  bounded 
by  and  open  to  the  main  line  of  another 
company.  The  only  persons  who  had  a 
right  to  enter  the  dep6t  were  railway 
servants  and  persons  having  business  with 
the  railway  company.  Held  (dub.  Ld. 
Justice-Clerk)  that  the  dep6t  was  an  "  en- 
closed place  to  which  the  public  had  a 
restricted  right  of  access"  within  the  mean- 
ing of  sec.  1  (4)  of  the  Sti'eet  Betting  Act 
1906.  Walker  v.  Beid,  1911  (J.),  S.  C.  41 
48  S.  L.  E.  99;  1910,  2  S.  L.  T.  384 
6  Adam,  358. 

203.  Statutory  Offence— Betting— "Pub- 
lic Place "—" Unenclosed  Ground"— Open 
Shed  on  Quay— Street  Betting  Act,  1906 
(6  Edw.  VII.  c.  43),  sec.  1  (1)  and  (,4:).— Held 
that  an  open  shed  situated  on  a  quay  to 
which  the  public  had  unrestricted  access 
was  "  unenclosed  ground,"  and  therefore  a 
"  public  place  "  within  the  meaning  of  the 
Street  Betting  Act,  1906.  Campbell  v. 
Kerr,  1912  (J.),  S.  C.  10;  49  S.  L.  E.  197; 
1911,  2  S.  L.  T.  500;  6  Adam,  550. 

204.  Statutory  Offence— Betting— "Pub- 
lic Place  "—"  Unenclosed  Ground  to  which 
the  Public  have  Unrestricted  Access"— 
Street  Betting  Act,  1906  (6  Edw.  VII.  c.  43), 
sec.  1  (1)  and  (4).— A  field  situated  between 
two  streets  was  private  property,  and  was 
let  to  two  persons  for  betting  purposes. 
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At  one  time  the  field  had  been  enclosed  by 
wire  fences,  but  for  more  than  a  year  the 
fences  had  been  in  absolute  disrepair,  and 
during  that  time  the  public  had,  without 
restraint,  used  the  field  as  a  public  place 
and  recreation  ground.  Held  that  the  field 
was  a  "  public  place "  within  the  meaning 
of  the  Street  Betting  Act,  1906.  Breslin 
and  M'Fhee  v.  Thomson,  1910  (J.),  S.  C.  5; 

47  S.  L.  E.  154;  1909,  2  S.  L.  T.  402; 
6  Adam,  134. 

205.  Statutory  Offence— Betting— Search 
of  Suspected  Houses  —  Seizure  of  Docu- 
ments— Unopened  Letters — Betting  Act, 
1853  (16  &  17  Vict.  c.  119),  sec.  11.— 
Under  sec.  11  of  the  Betting  Act,  1853, 
any  justice  of  the  peace  may  in  certain 
circumstances  authorise  any  constable  by 
special  warrant  to  enter  any  house,  &c., 
suspected  of  being  kept  or  used  as  a  betting 
house,  "and  to  seize  all  lists,  cards,  or 
other  documents  relating  to  racing  or 
betting  found  in  such  house  or  premises." 
Eeld  that  "documents"  did  not  cover 
unopened  letters  found  in  the  premises. 
M'Lauchlan  v.  Benton,  1911  (J.),  S.  C.  12; 

48  S.  L.  R.  96;  1910,  2  S.  L.  T.  331; 
6  Adam,  378. 

206.  Statutory  Offence  — Betting — 
"Street"  — "Common  Close."— Held  (1) 
that  the  Street  Betting  Act,  1906,  pro- 
hibits betting  in  a  common  close ;  (2)  that 
a  passage  common  to  two  ground  flats  fell 
within  the  definition  of  a  "common  close." 
Fallance  v.  Campbell,  1909  (J.),  S.  C.  9 ; 
46    S.    L.    R.    239;    16    S.   L.   T.    635; 

5  Adam,  635. 

207.  Statutory  Offence  — Betting  — 
"  Street "  —  "  Passage  "  —  Common  Close— 
"Passage  Leading  to  Common  Close  or 
Common  Stair  "—Street  Betting  Act,  1906 
(6  Edw.  .VII.  c.  43),  sec.  Z.~Held  that  a 
passage  leading  into  a  common  court,  from 
which  court  there  were  a  number  of 
entries,  including  that  of  a  common  stair, 
was  not  a  passage  leading  to  "a  common 
close  or  common  stair  "  within  the  meaning 
of  the  Act.  Hasson  v.  Neilson,  1908  (J.), 
S.  C.  57 ;  45  S.  L.  R.  649  ;  16  S.  L.  T.  24 ; 

6  Adam,  520. 

208.  Statutory  Offence  — Betting  — 
"Street" — Person  Standing  on  a  Railway 
Abutting  on  a  Street  Receiving  Bets  from 
Persons  in  the  Street— Burgh  Police  (Scot- 
land) Acts,  1903  (3  Edw.  VII.  c.  33),  sec. 
51 ;  and  1892  (55  &  56  Vict.  c.  55),  sec.  4  (31). 
— A  bookmaker  standing  on  a  railway 
separated  from  a  street  by  a  sleeper  fence 


leaned  over  the  fence  and  accepted  betting 
slips  and  sums  of  money  from  persons 
standing  in  the  street.  Held  that  he  had 
rightly  been  convicted  of  engaging  in 
betting  in  a  street  contrary  to  sec.  51  of 
the  Burgh  Police  Act,  1903.  Queen  v. 
Wilson,  1910  (J.),  S.  C.  62;  47  S.  L.  R. 
468;  1910,  1  S.  L.  T.  261 ;  6  Adam,  238. 

209.  Statutory  Offence  — Betting— 
"Street" — "Property  Belonging  to  and 
Used  by  Railway  Company  for  Railway 
Purposes  "—Burgh  Police  Act,  1903,  sec.  51 
— Govan  Corporation  Order,  1904. — Ground 
in  the  neighbourhood  of  a  harbour  used  as 
access  to  docks  held  to  be  a  "  street "  in  the 
sense  of  the  above  statutes.  Smith  v.  Dykes, 
1907  (J.),  S.  C.  17;  44  S.  L.  E.  106;  14 
S.  L.  T.  438 ;  5  Adam,  206. 

210.  Statutory  Offence  — Betting— 
"Street"  —  "Public  Passage"  —  Street 
Betting  Act,  1906,  sec.  1  (1)  and  (4).— A 
small  piece  of  ground  owned  by  a  railway 
company  lay  between  the  railway  platform 
and  the  station  road.  It  was  open  to  the 
road,  and  there  was  an  access  to  the  rail- 
way platform  from  it  by  a  door  usually 
kept  shut  except  when  there  was  extra 
traffic.  Held  not  to  be  a  "  public  passage  " 
and  therefore  not  a  "street"  within  the 
meaning  of  the  Act.  Langy.  Walker,  1910 
(J.),  S.  C.  41;  47  S.  L.  R.  162;  1909, 
2S.  L.  T.  462;  6  Adam,  180. 

211.  Statutory  Offence —Betting  — 
"  Street  "—Public  Passage— Street  Betting 
Act,  1906  (6  Edw.  VII.  c.  43),  sees.  1  (1) 
and  4. — Held  that  a  passage  within  private 
property  to  which  the  public  were  not 
entitled  to  access  as  a  matter  of  right,  but 
which  was  used  by  them  owing  to  its  being 
insufficiently  closed,  was  not  a  public 
passage,  and  therefore  not  a  "street" 
within  the  meaning  of  the  Act.  Hassan  v. 
A'eilson,  1908  (J.),  S.  C.  57  ;■  45  S.  L.  R. 
649;  16  S.  L.  T.  24;  5  Adam,  520. 

212.  Statutory  Offence— Betting— Use  of 
Rooms  for  Receipt  of  Money  for  Purposes 
of  Betting— Betting  Acts,  1853  (16  &  17 
Vict.  c.  119),  sees.  1  and  3,  and  1874 
(37  &  38  Vict.  c.  15),  sec.  4.— An  accused 
was  convicted  of  a  contravention  of  the 
Betting  Acts  by  keeping  a  room  at  one 
address  and  a  room  at  another  address  for 
the  purpose  of  betting  and  receiving  money. 
Held  that  the  conviction  was  good,  although 
all  the  bets  were  made  and  all  the  money 
was  received  at  one  room,  while  the  other 
room  was  used  exclusively  for  settling  up 
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accounts  (Stoddart  v.  Hawke,  [1902]  1  K.  B. 
353,  applied).  Hodgson  v.  Macpherson,  1913 
(J.),  S.  C.  68;  50  S.  L.  E.  752;  1913, 
2  S.  L.  T.  8;  7  Adam,  118. 

213.  Statutory  Offence  —  Betting  and 
Gaming— Game  of  Hazard.— Where  a  cup 
and  ball  game  required  skill  (almost  un- 
attainable) for  its  successful  manipulation, 
the  Court  held  it  to  be  a  game  of  chance 
when  exposed  in  an  ice-cream  shop  for  the 
delectation  of  such  customers  as  might  care 
to  put  a  penny  in  the  slot  and  play  for  a 
prize.     Forte  v.  Dewar ;  Ogikie  v.  Benigno, 

1905  (J.),  7  F.  82 ;  42  S.  L.  R.  728 ;  13 
S.  L.  T.  249 ;  4  Adam,  575. 

214.  Statutory  Offence  —  Bribery  — 
"  Agent  "—Prevention  of  Corruption  Act, 

1906  (6  Edw.  VII.  c.  34),  sec.  l.—Held  that 
a  police  constable  was  an  agent  of  the  chief 
constable  within  the  meaning  of  sec.  1  of 
the  Prevention  of  Corruption  Act,  1906. 
Graham  v.  Hart,  1908  (J.),  S.  C.  26;  45 
S.  L.  R.  332;  15  S.  L.  T.  749;  5  Adam, 
457. 

215.  Statutory  Offence  —  Contravention 
of  Children  Act,  1908  (8  Edw.  VII.  c.  67), 
sec.  120  (1)  and  (5)— Exclusion  of  Children 
from  Bars  of  Licensed  Premises — "  Bar  " — 
Box  Partitioned  off  from  Bar.— At  one  end 
of  the  main  bar  of  certain  licensed  premises 
there  was  an  apartment  or  box  separated 
from  the  bar  by  wooden  partitions  7  feet 
high  and  closed  by  a  door.  The  apartment 
was  used  as  a  luncheon  room  where  liquor 
was  served  along  with  food,  but  there  was 
no  evidence  that  it  was  exclusively  or 
mainly  used  for  the  supply  of  intoxicating 
liquor.  Held  that  the  apartment  did  not 
form  part  of  the  "bar"  of  the  premises 
within  the  meaning  of  the  Act.  Donaghue 
V.  M'Intyre,  1911  (J.),  S.  C.  61 ;  48  S.  L.  R. 
310 ;  1911,  1  S.  L.  T.  131 ;  6  Adam,  422. 

216.  Statutory  Offence  —  Contravention 
of  Children-  Act,  1908  (8  Edw.  VII.  c.  67), 
sec.  7— Insuring  Life  of  an  Infant— Insur- 
ance Effected  Prior  to  Act— Payment  of 
Premiums  Thereafter.— 5eM  that  it  was 
not  a  contravention  of  sec.  7  of  the  Children 
Act,  1908,  for  a  person  who  had  undertaken 
the  nursing  and  maintenance  of  an  infant 
and  had  insured  its  life  prior  to  the  com- 
mencement of  the  Act,  to  continue  to  pay 
the  premiums  of  insurance  after  the  Act 
had  come  into  force.  Glasgow  Parish 
Council  V.  Martin,  1910  (J.),  S.  C.  102;  47 
S.  L.  E.  773;  1910,  2  S.  L.  T.  121;  6 
Adam,  276. 


217.  Statutory  Offence  —  Contravention 
of  Coal  Mines  Regulation  Act,  1908 
(8  Edw.  VII.  c,  57),  sec.  1 — Maximum  Period 
of  Underground  Employment— Exceptions 
— "Meeting  any  Danger  or  Apprehended 
Danger."— Held  that  the  danger  referred  to 
in  sec.  1  (2)  of  the  Coal  Mines  Regulation 
Act,  1908,  is  danger  arising  out  of  some 
abnormal  occurrence,  and  accordingly  that 
workmen  engaged  on  a  Sunday  night  and 
Monday  morning  in  repairing  falls  from 
the  roof  of  a  mine,  such  as  occurred  fre- 
quently between  Saturdays  and  Mondays 
when  the  mine  was  idle,  did  not  fall  within 
the  exception  provided  by  the  section. 
Tliorneyeroft  v.  Archibald,  1913  (J.),  S.  C. 
45 ;  50  S.  L.  R.  485  ;  1913,  1  S.  L.  T.  286  ; 
7  Adam,  78. 

218.  Statutory  Offence  —  Contravention 
of  Coal  Mines  Regulation  Act,  1908  (8  Edw. 
VII.  c.  57),  sec.  1  (1),  (2)  and  (7)— Maximum 
Period  of  Consecutive  Underground  Em- 
ployment—Workmen Working  in  Shifts— 
Applicability  of  Provisions  to  Firemen. — 
Eeld  that  the  provisions  of  sec.  1  (1)  and 
(2)  of  the  Coal  Mines  Regulation  Act,  1908, 
apply  to  firemen,  with  the  modification 
that  in  their  case  nine  and  a  half  hours  is  to 
be  read  into  the  subsection  instead  of  eight 
hours  ;  and  accordingly  that  there  had  been 
no  contravention  of  the  Act  in  the  case  of 
two  firemen,  members  of  a  shift,  who  had 
been  below  ground  for  over  fifteen  hours, 
in  respect  that  the  period  between  the 
times  at  which  the  last  fireman  in  the  shift 
left  the  surface  and  the  first  fireman  in  the 
shift  returned  thereto,  did  not  exceed  nine 
and  a  half  hours.  Roger  v.  Stevenson,  1913, 
(J.),  S.  C.  30;  50  S.  L.  R.  89;  1912,  2 
S.  L.  T.  404 ;  7  Adam,  52. 

219.  Statutory  Offence  —  Contravention 
of  Coal  Mines  Regulation  Act,  1887  (50  & 
51  Vict.  c.  58),  sec.  13  (2) ;  and  Coal  Mines 
(Weighing  of  Minerals)  Act,  1905  (5  Edw. 
VII.  c.  9),  sec.  1  (4)— Provision  of  "Proper 
Facilities ' '  for  Checkweigher- ' '  Shelter 
from  the  Weather." — Held  that  the  provi- 
sion of  a  "shelter  from  the  weather"  in 
sec.  1  (4)  of  the  Coal  Mines  (Weighing  of 
Minerals)  Act,  1905,  means  the  provision 
of  a  structure  without  reference  to  its 
temperature;  and  accordingly,  that  the 
owners  of  a  colliery,  by  refusing  to  heat 
artificially  the  checkweigher's  weighhouse, 
had  not  failed  to  provide  him  with  "  proper 
facilities  "  in  the  sense  of  sec.  13  (2)  of  the 
Coal  Mines  Regulation  Act,  1887.  Dal- 
mellington  Iron  Goy.  Ltd.  v.  Mackenna,  1912 
(J.),  S.  C.  63;  49  S.  L.  R.  763;  1912, 
2  S.  L.  T.  39 ;  6  Adam,  629. 
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220.  Statutory  Offence — Contravention 
of  Coal  Mines  Act,  1911  (1  &  2  Geo.  V.  c.  50), 
sec.  46  (4)  —  Regulations  for  Safety  of 
Miners — "Mechanical  Haulage  "^ — Whether 
Expression  Applicable  to  Haulage  Oper- 
ated by  Gravity. — Held  that  a  system  of 
haulage  in  use  in  a  mine  by  which  an  empty 
tub  was  pulled  up  an  incline  by  the  weight 
of  a  loaded  tub  descending  the  incline  and 
attached  to  the  empty  tub  by  a  chain 
passing  round  a  pulley  fixed  at  the  top  of 
the  incline,  was  not  a  system  of  "  mechanical 
haulage  "  in  the  sense  of  sec.  46  (4)  of  the 
Coal  Mines  Act,  1911,  and  that  accordingly 
it  was  not  necessary  for  the  mine  owners 
to  provide  certain  safeguards  which  under 
the  section  were  compulsory.  Soutar  v. 
Reid,  1913  (J.),  S.  C.  84 ;  50  S.  L.  E.  762 ; 
1913,  2  S.  L.  T.  10;  7  Adam,  145. 

221.  Statutory  Oflfence  —  Contravention 
of  Patents  and  Designs  Act,  1907  (7  Edw. 
VII.  c.  29),  sec.  84— Unregistered  Person 
Describing  himself  as  Patent  Agent. — Held 
that  a  person  who,  although  being  regis- 
tered, had  described  himself  as  a  "  British 
and  Foreign "  patent  agent,  was  guilty  of 
a  contravention  of  sec.  84  of  the  Patents 
and  Designs  Act,  1907.  Lockwood  v. 
Chartered  Institute  of  Patent  Agents,  1 9 1 3  ( J. ), 
S.  C.  8;  50  S.  L.  R.  114;  1912,  2  S.  L.  T. 
354;  7  Adam,  14. 

222.  Statutory  Offence  —  Contravention 
of  Tramways  Act  1870  (33  &  34  Vict.  c.  78), 
sec.  51 — Workmen's  Car — Refusal  to  Pay 
Higher  Fare  than  that  Applicable  to  Work- 
men— Proof  of  Fraud. — Where  a  person, 
not  being  a  workman,  who  had  been  in  the 
habit  of  travelling  in  a  workmen's  car  on 
a  particular  journey  at  the  workmen's  rate, 
refused  to  pay  the  ordinary  fare  for  the 
journey  when  called  on  to  do  so,  held  that 
he  could  not  be  convicted  of  an  oflfence 
under  sec.  51  of  the  Tramways  Act,  1870, 
unless  it  appeared  that  he  had  acted  with 
fraudulent  intention.  Nimmo  v.  The 
LanarTcshire  Tramways  Coy.,  1912  (J.),  S.  C. 
23  ;  49  S.  L.  R.  549 ;  1912,  1  S.  L.  T.  305 ; 
6  Adam,  571. 

223.  Statutory  Offence— Contravention  of 
Truck  Act,  1831  (1  &  2  Will.  IV.  c.  37),  sees. 
2,  3,  and  23— Contract  as  to  Manner  in 
which  Wages  are  to  be  "Laid  Out  or 
Expended  "—Deduction  for  Rents— Reten- 
tion of  Sums  to  become  Due  for  Occupation 
after  Right  of  Occupation  Ceases.— A  con- 
tract between  a  company  and  its  workmen, 
who  occupied  houses  belonging  to  the 
company  for  the  period  of  their  employ- 
ment, provided  that  the  company  should 


be  entitled  in  the  event  of  the  workmen 
leaving  its  employment,  to  retain  whatever 
moneys  were  in  its  hands  until  the  work- 
men removed  from  the  houses  belonging 
to  it,  and  that  for  rent  of,  and  obligations 
connected  with  their  occupation  of,  the 
houses  subsequent  to  their  leaving  the 
employment.  On  a  certain  date  the  work- 
men left  the  employment  owing  to  a  strike, 
and  from  the  wages  payable  on  that  date 
the  company,  in  virtue  of  the  above  con- 
tract, withheld  in  the  case  of  each  workman 
a  sum  in  respect  of  what  might  thereafter 
becorne  due  for  the  occupation  of  his  house. 
Held  that  the  contract  and  the  retention  of 
part  of  the  wages  were  both  illegal,  in 
respect  (1)  (following  Williams  v.  North's 
Navigation  Collieries  (1889),  Ltd.,  [1 906]  A.  C. 
136)  that  they  were  in  contravention  re- 
spectively of  sees.  2  and  3  of  the  Truck 
Act;  1831 ;  and  (2)  (following  M'Farlane  v. 
Birrell,  1888  (J.),  16  R.  28)  that  they  did 
not  fall  within  the  exception  in  sec.  23, 
seeing  that  the  sums  retained  were  not  rent, 
but  damages  for  illegal  occupation.  Surrir 
merlee  Iron  Coy.  Ltd.  v.  Thomson,  1913  (J.) 
S.  C.  34 ;  50  S.  L.  R.  274 ;  1913, 1  S.  L.  T. 
43 ;  7  Adam,  60.  John  Watson,  Ltd.  v. 
Thomson,  1913  (J.),  S.  C.  34;  50  S.  L,  E. 
274;  1913,  1  S.  L.  T.  43;  7  Adam,  60. 

224.  Statutory  Offence— Diseases  of  Ani- 
mals Act,  1894  (57  &  58  Vict.  c.  57),  sec.  52 
—Order  of  the  Board  of  Agriculture,  23rd 
June  1903 — Cattle  Market  —  Cleansing  of 
Pens— Complaint  —  Relevancy. — An  order 
of  the  Board  of  Agriculture  provided  that 
all  pens  used  in  connection  with  a  market 
or  sale  should  be  cleansed  before  being 
again  used.  A  complaint  setting  forth 
that  pens  had  not  been  disinfected  after 
one  sale  and  before  the  next  sale  three 
days  later,  held  irrelevant  in  respect  that  it 
did  not  specify  that  the  pens  were  used  on 
both  days.  Hilson  v.  John  Swan  &  Sons, 
Ltd.,  1907  (J.),  44  S.  L.  R.  473 ;  14  S.  L.  T. 
78.5. 

225.  Statutory  Oflfence  —  Factory  and 
Workshop  Act,  1901  (1  Edw.  VII.  c.  22), 
sec.  149  (l)and  Sixth  Schedule,  Part  II.  (28) 
"  Bottle- Washing  Works  "  —  "  Non-textile 
Factory" — Washing  Bottles  and  Bottling 
Beer  by  Machinery  in  Wine  Merchant's 
Premises. — On  the  premises  of  a  firm  of 
wholesale  grocers  and  wine  merchants 
there  was,  on  one  floor,  a  bottle-washing 
machine,  and,  on  another  floor,  a  portable 
bottle-filling  machine,  both  machines  being 
worked  by  electricity.  Held  that  the  use 
of  the  premises  did  not  constitute  them, 
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or  any  part  of  them,  "  bottle  -  washing 
works  "  or  a  "  non-textile  factory  "  within 
the  meaning  of  sec.  149  (1)  and  Schedule 
VL,  Part  II.  (28),  of  the  Factory  and 
Workshop  Act,  1901.  James  Keith,  Ltd.  v. 
Kirkwood,  1914  (J.),  S.  C.  150;  51  S.  L.  E. 
«64;  1914,  2  S.  L.  T.  33 ;  7  Adam,  472. 

226.  Statutory  Offence— False  Trade  De- 
scription—Merchandise Marks  Act,  1887 
(50  &  51  Vict.  c.  28),  sec.  2  (2).— A  person, 
for  the  purpose  of  securing  a  conviction, 
by  letter  requested  a  clothier  to  send  him 
patterns  of  "Scotch  Tweeds  All  Wool"  in 
order  that  he  might  choose  materialfor  a 
suit.  A  number  of  patterns  were  sent  him 
"  as  desired,"  some  of  which  did  not  answer 
the  description  "  Scotch  Tweeds  All  Wool," 
having  in  the  fabric  a  large  percentage  of 
cotton.  A  suit  having  been  ordered  and 
supplied  of  a  pattern  not  answering  the 
description,  a  complaint  was  brought 
against  the  clothier  under  sec.  2  (2)  of  the 
Merchandise  Marks  Act,  1887.  Held  that 
the  clothier  had  not  committed  an  offence, 
inasmuch  as  the  trade  description  had  not 
been  applied  to  the  goods  sold.  H.  M. 
Advocate  v.  Jamb,  1908  (J.),  S.  C.  90;  45 
S.  L.  E.  852;  16  S.  L.  T.  320;  5  Adam, 
586 ;  also  H.  M.  Advocate  v.  Suits,  Ltd., 
1908,  S.  C.  1163;  45  S.  L.  E.  886;  16 
S.  L.  T.  323. 

227.  Statutory  Offence  —  Fishing  —  Con- 
travention of  Salmon  Fisheries  Acts- 
Weekly  Close  Time  —  Failure  to  Open 
Stake-Nets  —  Net  out  of  Water  at  Ebb 
Tide — Salmon  Fisheries  (Scotland)  Acts, 
1862  (25  &  26  Vict.  c.  97),  sees.  6  and  7 ; 
and  1868  (31  &  32  Vict.  c.  123),  sec.  24,  and 
Schedule  D,  Bye-Law  l.—Held  {diss.  Ld. 
Ormidale)  that  the  owner  of  a  stake-net 
placed  in  situ  for  fishing  in  a  tidal  river, 
who  had  closed  the  pouches  of  his  net 
during  the  last  three  and  a  half  hours  of 
the  weekly  close  time,  had  not  contravened 
the  bye-law  in  Schedule  D  annexed  to  the 
Salmon  Fisheries  (Scotland)  Act,  1868,  in 
respect  that  during  the  whole  of  that  time 
the  net  had  been  on  dry  ground  owing  to 
the  ebb  tide.  Uarl  of  Galloway  v.  Birrell, 
1914  (J.),  S.C.  92;  51S.  L.  E.  369;  1914, 
1  S.  L.  T.  247 ;  7  Adam,  366. 

228.  Statutory  Offence  —  Fishing  —  Con- 
travention of  Salmon  Fisheries  (Scotland) 
Act,  1868  (31  &  32  Vict.  c.  123),  sec.  21— 
Possession  of  Salmon  during  Close  Time- 
Defence  that  Salmon  taken  with  Rod  and 
Iiine — Onus  of  Proof. — A  fishmonger  was 
charged  under  sec.  21  of  the  Salmon 
Fisheries  Act,   1868,  with   having  in   his 


possession  a  salmon  taken  within  the  limits 
of  the  statute  between  the  commencement 
of  the  latest  and  the  termination  of  the 
earliest  annual  close  time  which  was  in 
force  at  the  time.  At  the  time  rod-fishing 
was  open,  and  the  charge  was  found  not 
proven.  Held  that  the  essence  of  the 
offence  was  the  possession  of  a  salmon 
during  close  time,  and  as  the  possessor  had 
not  discharged  the  omis  on  him  of  proving 
that  the  fish  had  been  taken  by  rod  and 
line,  he  ought  to  have  been  convicted. 
Fishmongers  of  London  v.  Stiven,  1912  (J.), 
S.  C.  28  ;  49  S.  L.  E.  558  ;  1912, 1  S.  L.  T. 
313;  6  Adam,  586. 

229.  Statutory  Offence  —  Fishing  —  Con- 
travention of  Sea  Fisheries  Act,  1883  (46 
&  47  Vict.  c.  22),  sees.  12  and  14  (2)— 
Powers  of  Sea-Fishery  Oficer— Legality  of 
Orders  —  Offending  Trawler  Ordered  to 
"go"  to  Nearest  Port  —  Trawler  Subse- 
quently Acquitted. — A  sea-fishery  officer 
ordered  the  master  of  a  trawler,  which 
appeared  to  him  to  be  fishing  within  the 
three-mile  limit,  to  go  with  his  vessel  to 
Cromarty,  which  was  the  nearest  and  most 
convenient  port.  The  master  of  the  trawler 
refused  to  obey.  Held  (by  a  full  Bench) 
that  the  order  had  been  lawfully  given  and 
that  the  master  of  the  trawler  by  refusing 
to  comply  was  guilty  of  a  contravention 
of  sec.  14  (2)  of  the  Sea  Fisheries  Act, 
1883.  Held  further  that  the  lawfulness  of 
the  order  was  not  affected  by  the  fact  that 
the  master  of  the  trawler  was  subsequently 
acquitted.  Uorrlon  v.  Hansen,  1914  (J.), 
S.  C.  131;  51  S.  L.  E.  669;  1914,  2 
S.  L.  T.  5;  7  Adam,  441. 

230.  Statutory  Offence  —  Fishing  —  Con- 
travention of  Trout  (Scotland)  Act,  1860, 
sec.  2— Fishing— Set  Line.— A  person  was 
convicted  of  a  contravention  of  the  Trout 
Act,  1860,  sec.  2,  charging  the  using  of  a 
set  line.  A  rod  and  line  had  been  used 
but  the  rod  was  placed  on  the  ground  and 
secured  by  means  of  stones  placed  upon  it. 
Held  on  a  stated  case  that  it  was  a  question 
of  facts  and  circumstances  whether  a  rod 
and  line,  or  a  fixed  engine,  had  been  used, 
and  that  the  stated  facts  justified  the 
finding  of  the  Sheriff,  and  appeal  refused. 
Calderwood  and  Another  v.  M'Adam,  1909 
(J.),  46  S.  L.  E.  883  ;  1909,  2  S.  L.  T.  143 ; 
6  Adam,  83. 

231.  Statutory  Offence— Fishing— Trout- 
Contravention  of  Act  1607,  c.  3— "Stank" 
— Theft  of  Trout.— ifeW  that  a  reservoir 
constructed  on  the  lands  of  a  proprietor 
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who  had  reserved  his  fishing  rights  and 
had  stocked  the  reservoir  with  trout — 
there  being  no  inlet  to  or  outlet  from  the 
reservoir  for  fish — was  a  "stank"  within 
the  meaning  of  the  Act  1 607,  c.  3 ;  and 
that  certain  persons  who  had  taken  trout 
from  it  by  means  of  rod  and  line  had 
contravened  the  Act  and  were  liable  to  a 
penalty.  Pollok  v.  M'Caie,  1910  (J.),  S.  C. 
23 ;  47  S.  L.  E.  245 ;  1910,  1  S.  L.  T.  83 ; 
6  Adam,  139. 

232.  Statutory  Offence  —  Frequenting 
Public  Place  with  Intent  to  Commit 
Felony— "Place  Adjacent  to  a  Street  or 
Highway  "—Hotel— Vagrancy  Act,  1824 
(5  Geo.  IV.  c.  83),  sec.  4— Prevention  of 
Crimes  Act,  1871  (34  &  35  Vict.  c.  112), 
sec.  lb.— Held  that  the  Central  Eailway 
Station  Hotel,  Glasgow,  was  a  "place 
adjacent  to  a  street  or  highway"  within 
the  meaning  of  sec.  4  of  the  Vagrancy  Act, 
1824.  M'lniyre  v.  Morton,  1912  (J.),  S.  C. 
58 ;  49  S.  L.  R.  781 ;  1912,  2  S.  L.  T.  70 ; 

6  Adam,  634. 

233.  Statutory  Offence— Gaming— Glas- 
gow Police  (Further  Powers)  Act  1892 
(55  &  56  Vict.  c.  clxv.),  sec.  22— "Lottery  " 
—Game  of  Chance  or  Skill.— A  person  was 
charged  with  exposing  in  his  shop  a 
"lottery"  consisting  of  a  machine  which 
was  operated  by  placing  a  penny  in  a  slot 
and  releasing  a  spring  whereby  two  balls 
were  projected  to  the  top  of  the  machine 
whence  they  descended  through  a  number 
of  irregularly  placed  pins  and  emerged  at 
any  one  of  five  openings  where  they  might 
be  caught  in  a  cup  operated  by  the  manipu- 
lator. There  was  no  part  of  the  machine 
where  the  ball  could  emerge  that  could  not 
be  reached  by  the  cup.  The  manipulator 
if  successful  in  catching  a  ball  received  a 
check  entitling  him  to  goods  to  the  value 
of  two  pence.  Held  by  a  full  Bench  {diss. 
Ld.  Johnston)  that  as  the  desired  result 
might  be  attained  on  every  occasion  by  the 
exercise  of  skill,  the  machine  was  not  a 
"lottery"    {Forte    v.   Dewar,    1905    (J.); 

7  F.  82 ;  4  A.  575,  overruled).  Di  Carlo  v. 
M'Intyre,  1914  (J.),  S.  C.  60;  51  S.  L.  R. 
49;  1913,  2  S.  L.  T.  350;  7  Adam,  293. 

234.  Statutory  Offence— Gaming— Pre- 
vention of  Gaming  (Scotland)  Act,  1869 
(32  &  33  Vict.  c.  87),  sec.  3— Construction 
—"Public     Place"— Railway   Platform.— 

Held  that  a  railway  platform  is  a  "public 
place  "  within  the  meaning  of  see.  3  of  the 
Prevention  of  (naming  Act,  1869.  Woods 
V.  Undsay,  1910  (J.),  S.  C.  88 ;  47  S.  L.  R. 
774;  1910,  2  S.  L.  T.  68;  6  Adam,  294. 


235.  Statutory  Offence— Ice-Cream  Shop 
—  Licence  —  Fried-Fish  Shop— Sale  of 
Aerated  Water. — The  host  of  a  fried  fish 
shop  who  has  no  licence  to  deal  in  aerated 
waters  may  serve  his  guests  with  a  drink 
of  effervescing  lemonade.  Vellutini  v. 
Forsyth,  1905  (J.),  8  F.  8 ;  43  S.  L.  R.  51 ; 
13S.  L.  T.  517;  4  Adam,  656. 

236.  Statutory  Offence— Ice-Cream  and 
Aerated  Water  Shops— Registration  of 
Shop— Sale  of  Ice-Cream  in  Shop  where 
Other  Goods  are  also  Sold— Burgt  Police 
Scotland)  Act,  1903  (3  Edw.  VII.  c.  34), 
sec.  82  (1). — Held  that  occasional  sales  of 
ice-cream  in  a  shop  where  other  articles 
were  regularly  sold  did  not  constitute  the 
shop  in  question  an  "ice-cream  shop''  in 
the  sense  of  the  statute,  and  appeal  against 
conviction  for  non-registration  sustained. 
M'Laren  v.  Thomson,  1907  (J.),  S.  C.  27; 
44  S.  L.  R.  251 ;  14  S.  L.  T.  620.  Held 
the  tenant  of  an  "  ice-cream  shop  "  must  be 
registered.  Conviction  against  a  tenant's 
wife  who  carried  on  the  business  in  his 
absence  and  failed  to  register  quashed. 
Benassi  v.  M'Lennan,  1907  (J.),  S.  C.  27; 
44  S.  L.  R.  251 ;  14  S.  L.  T.  620 ;  5  Adam, 
220. 

237.  Statutory  Offence — Ice-Cream  Shop 
— Registration  of  Places  for  Public  Refresh- 
ment—Ice-Cream Dealer  Registered  under 
Dairies,  Cowsheds,  and  Milkshops  Order, 
1885,  sec.  6— Necessity  for  Registration 
under  Burgh  Police  (Scotland)  Acts,  1903 
(3  Edw.  VII.  c.  33),  sec.  82 ;  and  1911  (1  &  2 
Geo.  V.  c.  57),  sees.  1  and  3. — Held  that  an 
ice-cream  dealer  who  was  registered  in  a 
register  of  purveyors  of  milk,  kept  by  the 
Corporation  of  Glasgow  under  the  Dairies, 
Cowsheds,  and  Milkshops  Order,  1«85,  was 
not  exempt  from  registration  under  the 
Burgh  Police  Acts,  1903  and  1911,  as  a 
person  using  premises  as  a  place  for  public 
refreshment.  Porcelli  v.  M'Intyre,  1914 
(J.),  S.  C.  169;  51  S.  L.  R.  751;  1914, 
2  S.  L.  T.  102  ;  7  Adam,  500. 

238.  Statutory  Offence— Intimidation- 
Conspiracy  and  Protection  of  Property 
Act,  1875  (38  &  39  Vict.  c.  86),  sec.  7— 
Trades  Disputes  Act,  1906  (6  Edw.  VII. 
c.  47),  sec.  2  (1). — Circumstances  in  which 
held  that  "persistently  following"  certain 
persons  from  place  to  place,  and  "  watching 
and  besetting  "  their  respective  houses,  was 
not  "  peacefully  persuading "  them  to 
abstain  from  work  in  the  sense  of  sec.  2  (1) 
of  the  Trades  Disputes  Act,  1906.  Wilson 
V.  Rentmi,  1910  (J.),  S.  C.  32  ;  47  S.  L.  R. 
209 ;  1910,  1  S.  L.  T.  30;  6  Adam,  166. 
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239.  Statutory  Offence— Keeping  Premises 
Open  Contrary  to  Bye-Law— Conviction — 
Necessity  for  Proving  Purpose  for  which 
kept  Open— City  of  Glasgow  Bye-Laws  made 
under  Burgh  Police  (Scotland)  Acts,  1892 
to  1911. — Where  it  was  proved  that  an 
accused  had  kept  his  premises  open,  or  had 
suffered  them  to  be  kept  open,  after  the 
hours  specified  in  a  bye-law  made  under 
the  Burgh  Police  Acts,  1892  to  1911,  held 
that  this  was  sufficient  per  se  to  establish 
a  contravention  of  the  bye-law  without  any 
proof  as  to  the  purpose  for  which  the 
premises  were  kept  open.  M'Intyre  v. 
Fersichini,  1914  (J.),  S.  C.  126  ;  51  S.  L.  E, 
610;  1914,  1  S.  L.  T.  490;  7  Adam, 
433. 


240.  Statutory  Offence— Leaving  Articles 
on  Footway— Street— Obstruction— Burgh 
Police  (Scotland)  Act,  1892,  sec.  381  (14).— 
Sec.  3«1  (14)  of  the  Burgh  Police  Act, 
1892,  applies  to  the  footway  only  of  a 
street,  not  the  carriageway.  Observations 
{per  Lord  Justice-General)  upon  what  con- 
stitutes an  offence  under  the  subsection. 
Merrylees  v.  Emslie,  1909  (J.),  S.  C.  65; 
46  S.  L.  E.  884;  1909,  2  S.  L.  T.  139; 
6  Adam,  87. 


241.  Statutory  Offence— Loaded  Revolver 
—No  Satisfactory  Explanation — Complaint 
— Relevancy — Specification — Summary  Pro- 
cedure (Scotland)  Act,  1864  (27  &  28  Vict. 
c.  53),  sec.  16. — In  a  complaint  under  sec. 
25  of  the  Glasgow  Police  (Further  Powers) 
Act,  1892,  objection  was  taken  to  the 
relevancy  on  the  ground  that  the  complaint 
did  not  set  forth  that  the  accused  had  been 
asked  to  give  an  account  of  his  possession 
of  a  revolver.  Held  on  a  bill  of  suspension 
(1)  that  it  was  for  the  magistrate  and  not 
for  the  police  to  judge  of  the  satisfactory 
nature  of  the  explanation  unless  it  could 
be  there  and  then  verified,  and  (2)  that  the 
complaint  was  therefore  relevant ;  and 
suspension  refused.  Beid  v.  Neilson,  1907, 
(J.),  44  S.  L.  E.  970;  15  S.  L.  T.  278; 
5  Adam,  401. 

242.  Statutory  Offence  —  Managing  a 
Brothel— Manager  "Found  in  any  Building 
or  Part  of  a  Building"  Used  as  a  Brothel- 
Glasgow  Police  Act,  1866  (29  &  30  Vict, 
c.  cclxxiii.),  sec.  142. — Held  that  a  person 
found  on  the  landing  of  a  common  stair 
outside  the  door  of  a  house  used  as  a 
brothel  and  managed  as  such  by  him,  was 
found  "in"  the  house  within  the  meaning 
of  sec.  142  of  the  Glasgow  Police  Act,  1866. 
M'Intyre  v.  Thomson,  1912  (J.),  S.  C.  19; 


49  S.  L.  E.  547;  1912,  1  S.  L.  T.  307; 
6  Adam,  564. 

243.  Statutory  Offence  —  Managing  a 
Brothel— Manager  "Found  in  any  Building" 
Used  as  a  Brothel— Two  Tenements  having 
Same  Access,  but  Separated  by  a  Common 
Court— Burgh  Police  (Scotland)  Act,  1892 
(55  &  56  Vict.  c.  55),  sec.  403.— Two  tene- 
ments of  dwelling-houses,  consisting  of  a 
front  and  a  back  tenement,  and  having  the 
same  access  from  the  street,  were  separated 
by  a  common  court.  A  woman  found  in 
the  front  tenement  was  convicted  of 
managing  the  back  tenement  as  a  brothel. 
Held  that  as  the  accused  had  not  been  found 
in  the  back  tenement  she  had  not  been 
found  "  in  "  a  building  managed  as  a  brothel 
within  the  meaning  of  sec.  403  of  the 
Burgh  Police  Act,  1892,  and  conviction 
quashed.  Blackwood  v.  M'Intyre,  1914  (J.), 
S.  0. 165 ;  51  S.  L.  E.  800 ;  1914,  2  S.  L.  T. 
100 ;  7  Adam,  494. 

244.  Statutory  Offence — Motor  Car  Act, 
1903  (3  Edw.  VII.  c.  36),  sec.  9— Excessive 
Speed— Ascertainment  of  Speed — Evidence. 

— A  person  was  convicted  of  having  driven 
a  motor  car  on  the  highway  at  a  speed 
exceeding  20  miles  an  hour,  contrary  to 
the  Act.  The  conviction  proceeded  upon 
the  evidence  of  two  policemen  who  were 
stationed  at  a  point  thirty  yards  distant 
from  the  end  of  a  "  trap  "  which  was  ^  of 
a  mile  long.  The  entrance  to  the  "  trap  " 
was  thus  470  yards  from  where  the  police- 
men were  standing.  One  of  the  policemen 
had  a  stop  watch,  and  their  evidence  was 
that  the  speed  through  the  "trap"  was 
25  miles  an  hour.  Held,  in  a  suspension, 
that  as  the  alleged  speed  was  only  five  miles 
in  excess  of  the  statutory  limit,  the  evidence 
led  was  too  unreliable  to  justify  a  con- 
viction, and  conviction  quashed.  Wright  v. 
Mitchell,  1910  (J.),  S.  C.  94;  47  S.  L.  E. 
699 ;  1910,  2  S.  L.  T.  30 ;  6  Adam,  287. 

245.  Statutory  Offence— Motor  Car  Act, 
1903  (3  Edw.  VII.  c.  36),  sec.  9  (1)— Exces- 
sive Speed— Proof— Motor  Bicycle  Timed 
over  Section  of  Road  beyond  Scheduled 
Area. — A  person  was  convicted  of  a  con- 
travention of  the  Motor  Gar  Act,  1903,  and 
Eegulation  thereunder,  in  respect  that  he 
had  exceeded  the  speed  limit  of  10  miles 
within  a  scheduled  area.  The  proof  showed 
that  the  scheduled  area  included  1320 
yards  of  road ;  that  the  distance  over  which 
the  accused  was  timed  was  1414  yards, 
and  extended  beyond  the  scheduled  area 
at  both  ends ;  and  that  the  speed  for  the 
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1414  yards  exceeded  16  miles  per  hour. 
In  a  suspension,  held  that  the  rate  at 
which  the  1414  yards  had  been  covered 
rendered  it  certain  that  the  speed  limit  had 
been  exceeded  within  the  scheduled  area, 
and  conviction  sustained.  Yeaman  v. 
Jamesm,  1910  (J.),  S.  C.  8  ;  47  S.  L.  E.  158 ; 
1909,  2  S.  L.  T.  459;  6  Adam,  149. 

246.  Statutory  Offence— Motor  Car  Act, 
1903  (3  Edw.  VII.  c.  36),  sec.  9— Excessive 
Speed— Proof— Sufficiency  of  Evidence. — 
The  driver  of  a  motor  car  was  convicted 
of  driving  his  car  over  a  measured  distance 
at  a  speed  exceeding  the  speed  limit,  upon 
the  evidence  of  two  constables  stationed 
one  at  either  end  of  the  measured  distance. 
Held  that  the  evidence  adduced  was 
sufficient  in  law  to  warrant  the  conviction. 
Scott  v.  Jamesm,  1914  (J.),  S.  C.  187; 
51  S.  L.  E.  808;  1914,  2  S.  L.  T.  186; 
7  Adam,  529. 

247.  Statutory  Offence— Motor  Car  Acts, 
1896  (59  &  60  Vict.  c.  36),  and  1903 
(3  Edw.  VII.  c.  36)— Heavy  Motor  Car 
(Scotland)  Order,  1905,  Art.  VII.— Heavy 
Motor  Car — Excessive  Speed — Speed  Limit 
Fixed  accordingto  Axle-weight — Car  having 
one  Axle  above  and  Another  below 
Specified  Axle-weight.  —  Held  {dub.  Ld. 
Johnston)  that  under  the  Heavy  Motor 
Car  (Scotland)  Order  1905,  Art.  VII.,  the 
speed  limit  for  a  heavy  motor  car  fitted 
with  pneumatic  tyres,  the  registered  axle- 
weight  of  which  was  2  tons  2  cwts.  as 
regards  the  front  axle  and  over  6  tons  as 
regards  the  back  axle,  was  eight,  and  not 
twelve,  miles  an  hour.  AuU  v.  Pearson, 
1914  (J.),  S.  C.  4;  51  S.  L.  E.  43;  1913, 
2  S.  L.  T.  315 ;  7  Adam,  235. 

248.  Statutory  Offence— Motor  Car  Act, 
1903  (3  Edw.  VII.  c.  36),  sec.  10  (1)— 
Scheduled  Area  —  Warning  Posts  —  Appro- 
priate Position.— Opmion  (per  the  Lord 
Justice-Clerk)  that  the  proper  places  at 
which  to  erect  warning  posts  are  the  points 
at  which  the  scheduled  area  actually  begins 
or  ends,  unless  the  configuration  of  the 
ground,  &e.,  renders  it  necessary  that  in 
order  to  give  a  driver  reasonable  warning 
the  posts  should  be  erected  at  a  reasonable 
distance  from  the  commencements  of  the 
scheduled  area.  Yeaman  v.  Jameson,  1910 
(J.),  S.  C.  8;  47  S.  L.  E.  158;  1909, 
2  S.  L.  T.  459  4  6  Adam,  149. 

249.  Statutory  Offence  —  Motor  Car  — 
Speed  Limit— Locus— Motor  Car  Act,  1903 
(3  Edw.  VII.  c.  36),  sec.  9  (1).— In  a  complaint 
under  the  Motor  Car  Act,  which  set  forth  as 


the  locus  of  the  offence  only  a  quarter  of  amile 
of  the  road  whereas  regulations  under  the 
Act  prescribed  three-quarters  of  a  mile, 
held  in  a  suspension  that  the  complaint 
was  relevant  and  that  the  specification  of 
the  locus  was  sufficient  notice  to  the  accused 
of  the  charge  to  be  met  by  him.  Christie 
V.  Stevenson,  1907  (J.),  S.  C.  100 ;  44  S.  L.  E. 
965 ;  15  S.  L.  T.  324 ;  5  Adam,  384. 

250.  Statutory  Offence— Public  Offences 
—  "Public  Show"— Burgh  Police  Act,  1892, 
sec.  397. — A  person  who,  without  licence 
of  the  magistrates,  performed  musical 
interludes  upon  a  portable  platform  erected 
upon  the  seashore  within  burgh,  held  to 
have  contravened  sec.  397  of  the  Burgh 
Police  Act,  1892,  which  forbids  unlicensed 
"shows"  or  "public  entertainments." 
Pdtriclc  V.  Wood,  1905  (J.),  8  F.  4; 
43  S.  L.  E.  46 ;  13  S.  L.  T.  520 ;  4  Adam, 
648. 

251.  Statutory  Offence — Police  Offences 
—"Public  Show "— Penny-in-the-Slot  Mar 
chines— Glasgow  Police  (Further  Powers) 
Act,  1892  (55  &  56  Vict.  c.  165),  sec.  7.— 
'L'he  Glasgow  Police  (Further  Powers)  Act, 
1892,  sec.  7,  provides,  inter  alia,  that  no 
public  show  shall  be  opened  or  set  up 
without  permission  of  the  magistrates,  who 
may  regulate  or  prohibit  such  public  shows, 
and  that  any  person  contravening  such 
regulation  or  prohibition  shall  be  liable  to 
a  penalty.  Held  that  an  automatic  vaude- 
ville, consisting  of  premises  opening  directly 
off  a  public  street,  and  fitted  up  with  a 
number  of  automatic  penny-in-the-slot 
machines,  such  as  gramophones,  &c.,  to 
which  the  public  had  access  free  of  charge, 
was  a  public  show  within  the  meaning  of 
the  Act,  and  fell  to  be  conducted  conform 
to  regulations  prescribed  by  the  magis- 
trates. Allan  V.  Neilson,  1908  (J.),  S.  C. 
76 ;  45  S.  L.  E.  788 ;  16  S.  L.  T.  178 ; 
5  Adam,  537. 

252.  Statutory  Offence  —  Protection  of 
Animals —  Knackery— Prohibition  against 
Selling  Alive  or  "Permitting"  Sale  of  Ani- 
mals "  Delivered  "  to  Knacker — Protection 
of  Animals  (Scotland)  Act,  1912  (2  &  3 
Geo.  V.  c.  14),  sec.  6  (2),  First  Schedule, 
Regulation  9. — A  knacker's  assistant,  with- 
out the  knowledge  of  the  knacker,  pur- 
chased a  horse  at  a  market  some  distance 
from  the  knackery  for  £1  and  re-sold  it 
(alive)  for  £\,  10s.  to  a  person  who  exported 
it  to  Antwerp.  There  was  no  evidence  as 
to  the  purpose  for  which  the  knacker's 
assistant  bought  the  horse.     The  knacker's 
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assistant  and  the  knacker  having  been  con- 
victed of  a  contravention  of  sec.  5  (2)  of 
the  Protection  of  Animals  Act,  1912,  by 
respectively  selling  and  permitting  the  sale 
of  the  horse  alive,  the  Court  {diss.  Ld. 
Salvesen)  sustained  the  conviction  of  the 
assistant,  holding  (1)  that  Regulation  9  of 
the  First  Schedule  applied  to  assistants  as 
well  as  to  knackers,  and  (2)  that,  in  the 
absence  of  proof  to  the  contrary,  the  horse 
must  be  presumed  to  have  been  "delivered  " 
for  knackery  purposes;  but  quashed  the 
conviction  of  the  knacker,  holding  that,  in 
the  circumstances,  he  could  not  be  said  to 
have  ' '  permitted  "  the  sale.  Dundas  v.  Phyn, 
1914  (J.),  S.  C.  114 ;  51  S.  L.  E.  427  ;  1914, 
1  S.  L.  T.  311;  7  Adam,  414. 

253.  Statutory  Offence— Public  Health- 
Unsound  Meat— "Animal  or  Article"— 
Penalty— Public  Health  (Scotland)  Act, 
1897  (60  &  61   Vict.  c.    38),   sec.   43.— A 

butcher  was  convicted  under  the  Public 
Health  Act,  1897,  of  having  in  his  posses- 
sion for  sale  ten  pieces  of  unsound  meat. 
The  pieces  of  meat  were  all  parts  of  one 
animal.  He  was  fined  £250,  or  £25  in 
respect  of  each  "article."  Thereafter  he 
brought  a  suspension  on  the  ground  that 
he  was  only  liable  to  one  penalty  of  £50  in 
respect  of  one  "animal."  Seld  that  the 
offences  were  separate,  and  that  accused 
was  liable  to  a  penalty  of  £50  for  each 
offence,  and  suspension  refused.  Kenn  v. 
Bell,  1910  (J.),  S.  C.  13 ;  47  S.  L.  E.  160; 
1909,  2  S.  L.  T.  468 ;  6  Adam,  192. 

254.  Statutory  Offence — Quarry — Special 
Bules— Contravention — Change  of  Tenancy 
— Metalliferous  Mines  Regulation  Act,  1872 
<35  &  36  Vict.  c.  77),  sees.  24, 28  (1),  and  41— 
Quarries  Act,  1894  (67  &  58  Vict,  c,  42), 
sec.  2. — Special  rules  under  the  Metalli- 
ferous Mines  Regulation  Act,  1872,  were 
established  at  a  quarry  which  afterwards 
was  untenanted  and  unwOrked.  After  an 
interval  the  quarry  was  let  to  a  new  tenant 
who  was  unaware  of  the  special  rules.  Held, 
in  a  stated  ease,  that  the  special  rules  were 
not  binding  upon  the  new  tenant  and  that 
he  had  rightly  been  found  not  guilty  of  the 
contravention  thereof  charged.  Observed 
(by  Ld.  Ardwall)  that  the  question  might 
have  been  different  had  the  quarry  been 
taken  over  as  a  going  concern.  Gordon  v. 
Anderson,  1910  (J.),  S.  C.  26;  47  S.  L.  E. 
156 ;  1909,  2  S.  L.  T.  461 ;  6  Adam,  161. 

255.  Statutory  Offence— Ship— Receiving 
Money  in  Respect  of  Steerage  Passage- 
Complaint  —  Relevancy  —  Specification  of 


Passage  —  Merchant  Shipping  Act,  1894, 
sec.  320. — In  a  complaint  charging  a  breach 
of  the  above  section,  which  forbids  taking 
passage-money  from  intending  emigrants 
without'at  the  same  time  delivering  a  ticket 
signed  by  the  master  or^Owner,  held  that  it 
was  not  necessary  to  specify  the  ship  or 
passage  in  respect  of  which  the  money  was 
obtained.  Hart  v.  Hunter,  1906  (J.),  8  F. 
34;  43  S.  L.  E.  294;  13  S.  L.  T.  710; 
5  Adam,  1. 

256.  Statutory  Offence— Shop  Hours  Act, 
1904. — In  this  case  a  number  of  objections 
to  the  relevancy  of  a  complaint  charging  a 
breach  of  an  order  made  in  pursuance  of  the 
above-cited  Act  were  taken  but  repelled. 
Hamilton  v.  Fyfe,  1907  (J.),  S.  C.  79 ;  44 
S.  L.  E.  113;  14  S.  L.  T.  530;  5  Adam, 
170. 

257.  Statutory  Offence  —  Suspicion  of 
Sheep  Scab  —  Notification  —  Sheep  Scab 
Order,  1905,  sec.  1  (1)— Diseases  of  Animals 
Act,  1894,  sees.  22  and  52.— The  Sheep  Scab 
Order,  1905,  sec.  1  (1)  enacts — "Every 
person  having  or  having  had  in  his  posses- 
sion or  under  his  charge  a  sheep  affected 
with,  or  suspected  of,  sheep  scab  shall  .  .  . 
give  notice,"  &c.  Held  that  the  words 
"  suspected  of  "  mean  that  there  is  a  reason- 
able suspicion  of  scab  known  to  the  person 
in  possession,  the  reasonableness  of  the 
suspicion  depending  upon  the  circumstances 
of  each  case,  and  particularly  upon  the 
knowledge  and  experience  of  the  person 
raising  the  suspicion,  and  the  comparative 
knowledge  of  the  person  in  possession. 
Circumstances  in  which  the  Court  refused  an 
appeal  by  stated  case.  Maclean  v.  Laid- 
law,  1909  (J.),  S.  C.  68;  46  S.  L.  E.  877 ; 
1909,  2  S.  L.  T.  140;  6  Adam,  93. 

258.  Statutory  Offence— Trespass  in  Pur- 
suit of  Game— Retrieving  Dead  or  Wounded 
Game— Game  (Scotland)  Act,  1832  (2  &  3 
Will.  IV.  c.  68),  sec.  1.— A  rabbit,  after 
being  shot  by  a  gamekeeper  on  the  public 
road,  ran  into  private  ground  and  there  fell 
dead  or  moribund.  Held  that  the  game- 
keeper, in  sending  his  dog  to  retrieve  it, 
did  not  commit  a  trespass  "in  search  or 
pursuit  of  game"  within  the  meaning  of 
sec.  1  of  the  Game  (Scotland)  Act,  1832. 
Nicoll  V.  Strachan,  1913  (J.),  S.  C.  18; 
50  S.  L.  R.  120;  1912,  2  S.  L.  T.  383; 
7  Adam,  31. 

259.  Statutory  Offence— Unlicensed  Ad- 
vertisements —  Advertisement  Exhibited 
on  Hoarding  Erected  on  Railway  Property 
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and  Fronting  a  Public  Street— Exemption 
of  Railway  Property— Edinburgh  Corpora- 
tion Act,  1899  (62  &  63  Vict.  c.  Ixxi.),  sec.  45. 
— An  advertising  company  erected  hoard- 
ings upon  lands  belonging  to  a  railway 
company  which  abutted  upon  a  public  street 
in  the  city  of  Edinburgh.  The  lands  were 
separated  from  the  street  by  an  open  fence, 
and  the  hoardings  were  erected  about  a  foot 
within  this  fence.  Held  that  the  hoardings 
did  not  fall  within  the  exemption  in  favour 
of  railway  property  contained  in  sec.  45  (1) 
(4)  of  the  Edinburgh  Corporation  Act, 
1899.  Campbell  v.  Macpherson,  1911  (J.), 
S.  C.  .33 ;  48  S.  L.  E.  147  ;  1910,  2  S.  L.  T. 
421 ;  6  Adam,  394. 


260.  Statutory  Offence  —  Weights  and 
Measures  —  Offence  —  Complaint  —  Rele- 
vancy— Burgh  Police  (Scotland)  Act,  1892 
(55  &  56  Vict.  c.  55),  sec.  430.— Sec.  430  of 
the  Burgh  Police  Act,  1892,  makes  it  an 
offence  to  expose  for  sale  goods  of  a  certain 
weight,  measure,  or  number,  when  in  fact 
they  are  not  of  that  weight,  &c.  The  Court 
held  a  complaint  relevant  which  set  forth 
only  that  a  party  had  exposed  goods  for 
sale  as  being  of  a  certain  weight  which  they 
were  not,  although  it  did  not  set  forth  that 
the  seller  had  weighed  them.  Barty  v. 
Hill,  1907  (J.),  S.  C.  36 ;  44  S.  L.  E.  247 ; 
14S.  L.  T.  616;  5  Adam,  235. 


261.  Statutory  Offence  —  Weights  and 
Measures— Sale  of  Butter -Implied  Repre- 
sentation as  to  Weight — Label  "Not  Sold 
by  Weight " — Fraudulent  Intent — Glasgow 
Corporation  Act,  1907  (7  Edw.  VII.  c.  cxlvi.), 
sec.  60. — A  purchaser  presented  to  a  shop- 
man a  written  order  for  a  quarter  pound  of 
butter  and  was  handed,  without  remark,  a 
print  of  butter  contained  in  a  wrapper  on 
which  was  printed  "This  article  is  not  sold 
by  weight."  The  butter  weighed  less  than 
a  quarter  pound,  but  the  price  paid  for  it 
was  not  in  excess  of  the  current  market 
price  for  that  quantity  of  butter.  The 
salesman  in  the  shop  had  been  instructed 
not  to  sell  butter  by  weight.  The  shop- 
keeper having  been  convicted  of  a  con- 
travention of  sec.  60  of  the  Glasgow 
Corporation  Act,  1907,  held  (!)  that,  not- 
withstanding the  notice  on  the  wrapper, 
the  butter  had  been  represented  as  being 
of  the  weight  asked  for;  but  (2)  that  it 
was  proved  that  the  deficiency  in  weight 
arose  without  any  fraudulent  intent,  and 
conviction  quashed.  Galbraith's  Stores,  Ltd. 
V.  M'Intyre,  1912  (J.),  S.  C.  66 ;  49  S.  L.  E. 
783;  1912,  2  S.  L.  T.  64;  6  Adam,  641. 


262.  Statutory  Offence  —  Weights  and 
Measures — Sale  of  Goods  under  Weight- 
Goods  Weighed  along  with  Wrapper  — 
Fraudulent  Intent — Burgh  Police  (Scotland) 
Act,  1892  (55  &  56  Vict.  c.  55),  sec.  430.— 
A  shop  manager  was  convicted  of  a  con- 
travention of  sec.  430  of  the  Burgh  PoHce 
Act,  1892,  in  that  he,  in  response  to  a 
request  for  a  half  pound  of  tea,  delivered 
to  the  purchaser  a  packet  of  tea  which  had 
been  made  up  for  sale  as  a  half  pound 
packet,  but  which  fell  short  of  that  weight 
by  the  weight  of  the  paper  wrapper  of  the 
packet.  On  the  outside  of  the  wrapper 
was  printed  "This  packet  is  guaranteed 
gross  weight."  In  the  grocery  trade  in  the 
district  it  was  customary  when  weighing 
tea  in  presence  of  a  purchaser  to  include 
the  wrapper  in  the  weight,  and  "gross 
weight "  was  understood  to  mean  the  com- 
bined weight  of  the  article  and  its  receptacle. 
Held  that  as  it  was  proved  that  the  defi- 
ciency in  the  weight  of  the  tea  was  not  due 
to  any  fraudulent  intent,  the  conviction  fell 
to  be  quashed.  So  held  also,  in  similar 
circumstances,  where  the  words  printed  on 
the  wrapper  were  "Full  weight  of  tea 
including  wrapper.''  Masterton  v.  Soutar; 
Collier  v.  Soutar,  1912  (J.),  S.  C.  74;  49 
S.  L.  E.  797 ;  1912,  2  S.  L.  T.  79 ;  6  Adam, 
654. 


LAND  COURT 

See  Small  Landholder. 

LANDLORD  AND  TENANT 

See  (1)  Compulsory  Powers. 

(2)  Mines  and  Minerals. 

(3)  Negligence. 

(4)  Small  Landholder. 

Arbitration,  19,  27,  32,  40,  43;  see  also 

voce  Arbitration. 
Bankruptcy  of  Tenant,  37,  38. 
Compensation,  27-36. 

For  Disturbance,  27-2^ 

For  Improvements,  30-36. 
Defective  Premises,  5,  7-17. 
Drains,  8,  10,  13,  34,  45. 
Ejection,  49. 

Eviction,  see  Warrandice,  infra. 
Fences,  1. 
Flooding,  5. 
Hypothec,  2,  3 ;  see  also  Sequestration 

for  Eent,  infra. 
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Insanitary  House,  8,  10,  13. 
Interdict,   see    Interdict,   voce   Compe- 
tency. 
Landlord,  4-20. 
Lease,  21-44. 

Constitution,  19,  21-24. 
Construction,  25,  26. 
Irritancy,  37-39. 

Questions   under,    as    Affecting 
Valuation,  see  Valuation  Acts, 
voce  Value. 
Eei  interventus,  21-23. 
Reservations,  25,  26. 
Termination,  27-44. 
Market  Garden,  35,  36. 
Negligence  of  Landlord,  5-17;  see  also 

voce  Negligence. 
Obligations  of  Landlord,  4,  5,  17-19, 

24,  40-43,  47. 
Obligations  of  Tenant,  33,  44,  50. 
Poinding,  20 ;  see  also  voce  Poinding. 
Powers  of  Tenant,  51,  52. 
Prohibition  of  Licensed  Premises,  39. 
Eei  interventus,  21-23. 
Rent,  Retention  of,  45-47. 

Payment    of,    without    Eeserva- 
tion   of  Claim   of   Damages, 
see   Personal  Bar,   voce   Act- 
ings. 
Repairs,  1,  4,  5,  9,  13-15,  17,  46,  47. 
Sequestration  for  Rent,  2,  20 ;  see  also 

voce  Abuse  of  Process. 
Subjects  Let,  48. 
Tenant,  49-52. 

Liability  of  Outgoing  to  Incoming 
FOR  Injuries  to  Subjects  due 
TO  his  Fault,  see  Negligence, 
voce  Property. 
Right  of  Pre-emption  when  Land- 
lord Proposes  to  Sell  Pro- 
perty, see  Property,  voce  Sale 
of  Heritage. 
Termination  of  Tenancy,  27-44 ;  see  also 

voce  Lease,  supra. 
Title  to  Sue,  8, 12, 16 ;  see  also  voce  Title 

to  Sue. 
Valuation  of  Sheep  Stock,  40-43. 
Warrandice,  53. 

1.  Fences— Repair  —  Summary  Applica- 
tion—A. S.,  loth  July  1839,  sec.  137— Repair 
■of  Fences.  —  In  an  action  in  the  Sheriff 
Court  for  a  remit  to  a  man  of  skill  to 
examine  fences  the  pursuer  appealed  to  the 
Court  of  Session.  Before  the  case  was 
heard  the  landlord  availed  himself  of  a 
break  and  terminated  the  lease.  Held  that 
in  the  circumstances  the  proposed  remit 
was  incompetent,  and  action  dismissed. 
Jenkins  v.  Gascoigne,  1907,  S.  C.  1189;  44 
S.  L.  E.  861  ;  15  S.  L.  T.  269. 


2.  Hypothec— Hired  Furniture— Piano- 
Sale  in  Sectuestration— Remedies  of  Owner. 
— Where  property  of  a  third  party  is  in- 
cluded in  the  inventory  of  articles  to  be 
exposed  for  sale  under  a  landlord's  seques- 
tration for  rent,  the  proper  course  for  the 
owner  is  to  move  the  Sheriff  who  grants 
the  warrant  of  sale  to  insert  a  condition  in 
the  warrant  that  his  (the  third  party's) 
stuff  be  sold  last  of  all,  or  to  make  a  similar 
request  to  the  Sheriff-Clerk  who  is  the 
judge  of  the  roup.  M'Intoshv.  Potts,  1905, 
7  F.  765 ;  42  S.  L.  R.  576 ;  13  S.  L.  T. 
108. 

3.  Hypothec— Shop— Articles  Purchased 
and  Paid  for  but  not  Delivered  to  Buyer.— 

A  landlord's  hypothec  extends  to  articles 
in  a  shop  which  have  been  sold  but  not 
delivered,  even  although  the  articles  have 
been  paid  for  and  set  aside  for  the  pur- 
chaser. Little  V.  M'Oonnell,  1910,  S.  C.  219  ; 
47  S.  L.  R.  214;  1909,  2  S.  L.  T.  47. 

4.  Landlord — Liability— Damage  Due  to 
Operations  on  Adjoining  Premises.  —  The 
tenant  of  the  top  flat  of  an  urban  tene- 
ment which  had  been  let  to  him  for  the 
purposes  of  a  photographic  business  brought 
an  action  against  the  proprietor  of  the  tene- 
ment in  respect  of  structural  and  other 
damage  in  the  top  flat  caused  by  the 
defender's  building  operations  upon  the 
lower  flats.  Held  that  while  the  proprietor 
was  admittedly  bound  to  restore  the  struc- 
tural damage  done  to  the  tenant's  premises 
he  was  also  liable  in  damages  (1)  for  injury 
to  the  tenant's  business  during  the  work  of 
restoration ;  (2)  for  injury  to  his  furniture 
and  materials;  and  (3)  for  injury  to  his 
business  during  the  operations  complained 
of,  but  only  (diss.  Ld.  Johnston)  where  this 
was  due  to  physical  and  tangible  injury  to 
the  premises,  and  where  it  was  material 
and  not  merely  of  a  temporary  character 
(Lament  v.  The  Lord  Advocate,  1869,  7  M. 
607,  examined  and  explained).  Euber  v. 
Ross,  1912,  S.  C.  898;  49  S.  L.  R.  580; 
1912,  1  S.  L.  T.  399. 

5.  Landlord  —  Negligence  —  Breach  of 
Contract— Flooding— Obligation  to  Keep 
Premises  Wind-  and  Water-tight— Defec- 
tive Repairs  —  Averments  —  Relevancy. — 
In  an  action  by  the  tenant  of  a  workshop 
against  his  landlord  for  damages  caused 
by  flooding,  pursuer  averred  that  a  rain- 
water conductor  passed  down  the  outer 
wall  of  the  workshop  from  the  roof  and 
connected  with  a  drain  pipe  about  one  foot 
below  the  ground  ;  that  the  drain  pipe  had 
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been  opened  by  plumbers  employed  by  the 
defender  for  the  purpose  of  clearing  it, 
and  that  it  had  not  been  efficiently  closed ; 
that  the  drain  pipe  again  became  choked, 
owing  to  earth  having  entered  through  the 
opening,  and  that  the  water  was  thereby 
caused  to  regurgitate  and  pass  through  a 
hole  in  the  wall,  through  which  a  gas  pipe 
was  carried  into  the  workshop,  just  above 
the  level  of  the  floor;  and  that  the  de- 
fenders were  liable  in  respect  that  they  had 
failed  (1)  to  provide  wind-  and  water-tight 
premises,  and  (2)  to  properly  repair  the 
drain  pipe.  Held  that  pursuer  had  failed 
to  relevantly  aver  on  the  part  of  the  land- 
lord either  (1)  breach  of  his  obligation  to 
provide  wind-  and  water-tight  premises — 
the  existence  of  the  hole  in  the  wall  not 
inferring  such  breach,  or  (2)  negligence — 
the  landlord,  having  employed  a  proper 
tradesman,  not  being  liable  for  the  negli- 
gence of  the  tradesman's  servant;  and 
action  dismissed.  In  a  second  claim  in  the 
same  action  the  Court  held  that  the  rele- 
vancy of  the  pursuer's  averments  depended 
upon  inquiry  and  allowed  a  proof  before 
answer.  Wolf  son  v.  Forrester,  1910,  S.  C. 
675;  47  S.  L.  E.  525;  1910,  1  S.  L.  T. 
318. 


6.  Landlord  —  Negligence  —  Damages  — 
Bar— "Mora"— Payment  of  Rent  without 
Deduction  or  Reservation.— In  an  action 
raised  by  a  tenant  in  the  tenth  year  of 
his  lease  against  his  landlord  to  recover 
damages  alleged  to  have  been  suffered  in 
that  and  the  preceding  year  through  the 
latter's  failure  to  fulfil  the  obligation  under- 
taken by  him  in  the  lease  to  burn  yearly  one 
year  with  another  a  certain  proportion  of 
the  moorland,  held  that  the  pursuer  was 
not  barred  by  delay,  or  by  having  paid 
rent,  and  only  complaining  without  making 
a  specific  claim,  inasmuch  as  the  damage 
caused  by  the  failure  to  burn  was  cumu- 
lative, and  he  was  entitled  to  wait  till  it 
declared  itself  and  could  be  estimated. 
Ramsay  v.  Eoioison,  1908,  S.  C.  697;  45 
S.  L.  E.  539;  15  S.  L.  T.  983. 

7.  Landlord  —  Negligence  —  Defective 
Premises— Accident  to  Child  of  Tenant— 
Enowledge. — After  a  tenant  had  occupied 
a  flat  for  six  months  his  child  was  burnt  to 
death  by  fire  set  to  her  clothes  by  a  gas 
burning  to  light  the  common  stair.  Action 
by  the  father  against  the  landlord  for 
damages  dismissed  as  irrelevant.  Davidson 
V.  Sprevgel.  1909,  S.  C.  566 ;  46  S.  L.  E.  413; 
1909,  1  S.  L.  T.  220. 


8.  Landlord  —  Negligence  —  Defective 
Premises  —  Damages  for  Insanitary  Con- 
dition of  a  House— Title  to  Sue. — An  action 
of  damages  against  the  landlord  for  the 
loss  and  inconvenience  sufiered  by  the  in- 
habitants of  a  house  which  is  let  to  a  tenant 
through  its  insanitary  condition  is  based 
upon  the  contract  of  lease,  and  consequently 
the  wife  and  children  of  the  tenant  not 
being  parties  to  that  contract  have  no  title 
to  sue  such  an  action.  Cameron  v.  Young, 
1908  (H.  L.),  S.  C.  7 ;  45  S.  L.  E.  410;  15 
S.  L.  T.  976. 

9.  Landlord  —  Negligence  —  Defective 
Premises — Defective  Outside  Stair  Giving 
Access  to  Premises- Possession  and  Con- 
trol.— The  only  access  to  premises  in  an 
upper  storey  of  a  building  let  to  a  tenant 
was  by  an  outside  wooden  stair  and  gang- 
way which  led  to  no  other  premises.  The 
repairs  to  the  stair  and  gangway  were 
executed  by  the  landlord  and  not  by  the 
tenant.  In  an  action  against  the  landlord 
by  a  visitor  to  the  premises  to  recover  dam- 
ages for  personal  injury  sustained  through 
the  defective  condition  of  the  gangway, 
held  {dub.  iLd.  Skerrington)  that  the  land- 
lord was  not  liable  in  respect  that  he  could 
not  be  said  to  have  retained  possession 
and  control  of  the  stair  and  gangway. 
M'llwaine  v.  Stewart's  Trs.,  1914,  S.  C.  934; 
51  S.  L.  E.  831 ;  1914,  2  S.  L.  T.  127. 

10.  Landlord  —  Negligence  —  Defective 
Premises— Drainage  —  lUness  of  Tenant's 
Family.  —  A  tenant  brought  an  action 
against  his  landlord  for  damages  on  the 
ground  that  the  latter  had  so  neglected  to 
remedy  defective  drainage  that  the  former's 
child  was  taken  ill  with  diphtheria,  and 
averred  as  to  damages,  expenses  for  medical 
attendance,  drugs,  and  removal,  and  sought 
compensation  for  "great  annoyance  and 
discomfort,  and  also  anxiety  during  the 
illness  of  his  family."  The  Court,  hMing 
that  there  must  be  inquiry,  but  that  the 
averment  of  annoyance,  discomfort,  and 
anxiety  was  irrelevant,  remitted  to  the  Lord 
Ordinary  to  allow  a  proof  before  answer 
of  the  items  of  damage  set  forth  in  a  speci- 
fication lodged  by  the  pursuer,  deleting 
therefrom  a  claim  based  on  the  general  ill 
health  of  his  family.  Soutar  v.  Mulhem, 
1907,  S.  C.  723;  44  S.  L.  E.  563;  14 
S.  L.  T.  862. 

11.  Landlord  —  Negligence  —  Defective 
Premises— Faulty  Common  Stair— Known 
Defect.— Action  for  damages  for  injuries 
resulting  from   the    faulty  constructional 
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design  of  a  common  stair  dismissed  as  irre- 
levant. Mechan  v.  Watson,  1907,  S.  C.  25; 
MS.  L.  E.  28;  14  S.  L.  T.  397. 

12.  Landlord  —  Negligence  —  Defective 
Premises— Faulty  Common  Stair— Title  to 
Sue— Title  of  Wife  of  Tenant  to  Sue  for 
Damages  for  Injuries. — In  an  action  by  the 
wife  of  a  tenant  of  a  dwelling-house  against 
the  landlord  to  recover  damages  for  injuries 
sustained  by  her  owing  to  the  defective 
condition  of  the  common  stair  leading  to 
the  house,  the  defender  pleaded  that  the 
pursuer  had  no  title  to  sue  in  respect  that 
she  was  not  a  party  to  the  lease.     Held  by 
Lord  Hunter  (Ordinary)  that  the  pursuer 
had  a  title  to  sue  in  respect  that  the  stair 
did  not  form  part  of  the  subjects  let,  but 
remained  under  the  control  of  the  landlord, 
who  was  l^ound  to  maintain  it  in  a  reason- 
ably safe  condition  for  tenants  and  others 
using  it  as  a  means  of  access  to  the  subjects 
{Cameron  v.   Ymmg,  1908  (H.  L.),  S.  C.  7 ; 
and   Cavalier  v.   Pope,  [1906]  A.  C.  428, 
distinguished).     Mellon  v.  Henderson,  1913 
(0.  H.),  S.  C.  1207 ;  50  S.  L.  E.  708  ;  1913, 
1  S.  L.  T.  257. 

13.  Landlord  —  Negligence  —  Defective 
Premises  —  Known  Danger  —  Insanitary 
House — Tenant  Remaining  in  Occupation 
on  Promise  by  Landlord  to  Remedy  De- 
fects—Volenti  non  fit  injuria. — A  tenant 
complained  of  the  insanitary  condition  of 
a  house,  and  the  factors  promised  to  put 
it  right  but  delayed  doing  so.  The  tenant 
then  threatened  to  remove,  but  was  taken 
ill  before  he  could  find  another  house. 
Held  there  must  be  inquiry,  and  issues 
ordered.  Cameron  v.  Yowng,  1907,  S.  C. 
475  ;  44  S.  L.  E.  344  ;  14  S.  L.  T.  739. 

14.  Landlord  —  Negligence  —  Defective 
Premises  —  Known  Danger  —  Promise  to 
Repair. — The  wife  of  a  tenant  of  a  house 
injured  through  accident  caused  by  de- 
fective stair  sued  the  landlord  for  damages. 
She  averred  a  four  years'  tenancy,  a  steady 
deterioration  of  the  stair,  bad  lighting, 
complaints  to  the  factor,  and  promises  by 
him  to  make  good.  Her  husband  relied 
on  the  promises  and  stayed  on.  The  Court 
allowed  an  issue.  Grant  v.  M'Clafferty,  1 907, 
S.  C.  201;  44  S.  L.  E.  179;  14  S.  L.  T. 
571. 

15.  Landlord  —  Negligence  —  Defective 
Premises — Promises  to  make  good  Defect. 

— Where  a  tenant  complained  to  his  land- 
lord's factor  of  a  defect  in  the  ceiling,  and 
the  factor  promised  to  have  the  defect 
made  good,  but  did  not  do  so ;  and  mean- 


while the  tenant,  relying,  on  the  promise, 
stayed  on ;  then,  the  defect  having  resulted 
in  injuries  to  the  tenant's  family,  held 
that  an  action  by  the  injured  persons  against 
the  landlord  for  reparation  was  relevant. 
M'Kinlay  v.  M'Clymont,  1905, 43  S.  L.  E.  9  ; 
13  S.  L.  T.  427.    But  see  Nos.  12  and  16. 

16.  Landlord  —  Negligence  —  Defective 
Premises  —  Titl6  to  Sue  —  Servant  of 
Tenant — Jus  qusBsitum  tertio. — Where  a 
housekeeper  of  a  tenant  of  a  house  under 
a  lease  sued  the  landlord  for  injuries  re- 
ceived by  her  by  a  falling  ceiling,  held 
(1)  that  the  pursuer  not  being  a  party  to 
the  contract  of  lease  had  no  title  to  sue, 
but  (2)  that  the  pursuer  was  entitled  to 
sue  on  the  ground  of  negligence,  and  that 
the  action  so  far  as  laid  on  negligence  was 
relevant.  Kennedy  v.  Bruce,  1907,  S.  C. 
845  ;  44  S.  L.  E.  593  ;  14  S.  L.  T.  885. 

17.  Landlord  —  Negligence  —  Defective 
Premises— Unfulfilled  Promise  to  Repair 
— Volenti  non  fit  injuria. ^n  an  action 
of  damages  by  the  tenant  of  a  house 
against  his  landlords  for  injuries  due  to 
an  accident  alleged  to  have  been  caused 
by  the  defective  condition  of  the  railing 
on  the  kitchen  stair,  the  pursuer  averred 
that  prior  to  his  taking  the  house  and 
frequently  during  his  tenancy  the  de- 
fenders had  promised  to  repair  the  railing, 
but  had  failed  to  do  so  ;  that  about  a  month 
after  the  last  promise  was  made  and  five 
months  after  his  entry  he  sustained  his 
injuries  through  one  of  the  uprights  of 
the  railing,  of  which  he  had  taken  hold 
while  ascending  the  stair,  giving  way 
and  causing  him  to  fall  down  the  stair. 
The  defenders  pleaded  that  the  pursuer's 
averments  were  irrelevant  in  respect  (1) 
that  they  showed  that  the  pursuer  had 
accepted  the  risk  of  the  defective  con- 
dition of  the  railing,  and  (2)  that  the 
accident  was  not  a  natural  consequence  of 
the  defenders'  failure  to  repair  the  railing. 
The  Court  sustained  the  relevancy  and 
allowed  an  issue.  Observations  (by  Ld. 
Skerrington)  on  the  reciprocal  contractual 
duties  of  landlord  and  tenant.  DicMe  v. 
Amicable  Property  Investment  Building 
Society,  1911,  S.  C.  1079 ;  48  S.  L.  E.  892 ; 
1911,  2  S.  L.  T.  113. 

18.  Landlord  —  Obligations  —  Implied 
Obligation  to  Provide  Water  Supply  — 
Tarm.—Held  by  Lord  Ormidale  (Ordinary) 
that  in  a  lease  of  agricultural  subjects, 
apart  from  any  express  stipulation,  there 
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is  no  implied  obligation  on  the  landlord 
to  provide  a  constant  supply  of  water. 
Russell  V.  Sime,  1912  (0.  H.),  2  S.  L.  T. 
344. 

19.  Landlord— Obligation  to  put  Sub- 
jects in  Tenantable  Order— Reference  to 
Arbitration— Partial  Award.— A  landlord 
bound  himself  to  put  the  subjects  let  in 
tenantable  order.  It  was  agreed  between 
the  landlord  and  incoming  tenant  that  the 
sum  required  to  do  so  should  be  determined 
by  arbitration.  After  a  certain  sum  had 
been  awarded  by  the  arbiters  appointed, 
the  tenant  raised  an  action  of  reduction, 
and  the  Court  reduced  the  award  and  hsld 
that  the  arbiters  had  not  determined  the 
question  submitted  to  them  in  respect  that 
(1)  at  common  law  an  obligation  by  the 
landlord  to  put  buildings,  &c.,  into  tenant- 
able  order  at  the  beginning  of  a  lease 
involved  a  higher  standard  than  the  obliga- 
tion of  an  outgoing  tenant  to  leave  them 
in  the  like  condition ;  (2)  that  upon  a 
sound  construction  of  the  lease  and  sub- 
mission it  was  the  amount  of  the  owners' 
obligation  qud,  landlord  and  not  quA  out- 
going tenant  that  had  been  referred  to 
arbitration.  Davidson  v.  Logan,  1908,  S.  C. 
350 ;  45  S.  L.  R.  142 ;  15  S.  L.  T.  565. 

20.  Landlord— Poinding  of  Effects  Previ- 
ously Sequestrated  for  Rent— Competency. 
— Where  a  landlord  has  taken  out  a 
sequestration  for  rent  a  personal  creditor 
of  the  tenant  is  entitled  to  poind  the  seques- 
trated effects,  although  he  is  not  entitled 
to  sell  them  or  remove  them  from  the 
premises.  Wylie  v.  Fisher,  1907,  S.  C.  686 ; 
44  S.  L.  R.  506  ;  14  S.  L.  T.  894. 

21.  Lease  —  Constitution  —  Draft  Lease 
Mutually  Approved  in  all  Clauses  but  One 
and  Followed  by  Possession — Rei  inter- 
ventus. — Parties  to  a  draft  lease  of  a  farm 
were  agreed  upon  its  terms,  with  the 
exception  of  a  clause  relating  to  repairs 
on  buildings  and  fences.  This  clause  as  it 
stood  bound  the  landlord  to  put  the  houses 
into  repair  and  the  tenant  to  accept  the 
houses,  fences,  and  drains  as  in  good  con- 
dition and  to  maintain  them.  The  tenant 
on  the  faith  of  the  draft  lease  entered  upon 
the  farm,  possessed  it  for  three  years,  and 
expended  a  considerable  sum  of  money 
upon  it.  Thereafter  the  draft  lease,  which 
had  been  retained  by  the  landlord,  was 
sent  to  the  tenant's  agent,  who  altered  the 
repairs  clause  so  as  to  oblige  the  landlord 
to  put  in  repair  not  only  the  houses  but 
also  the  fences  and  drains — an  obligation 


to  which  the  tenant  maintained  the  land- 
lord had  consented.  On  the  landlord 
proposing  to  treat  the  tenant  as  possessing 
on  a  yearly  tenancy  merely  the  latter 
sought  declarator  that  the  former  was 
bound  to  execute  a  formal  lease  in  terms 
of  the  draft  as  altered,  or  in  such  terms 
as  the  Court  might  fix.  Eeld  (rev.  Ld. 
CuUen)  that  a  valid  contract  of  lease 
between  the  parties  had  been  constituted 
in  terms  of  the  draft  founded  on,  omitting 
the  clause  dealing  with  the  obligations  both 
of  landlord  and  tenant  as  to  fences  and 
drains.  Wight  v.  Newton,  1911,  S.  C.  762 ; 
48  S.  L.  R.  637;  1911,  1  S.  L.  T.  335. 

22.  Lease — Constitution  —  Lease  Signed 
by  Tenant — Mandate  to  Prepare  Lease  not 
Given  by  One  of  Two  Proprietors— Ulti- 
mate Refusal  to  Sign — Operations  in  Hope  of 
Lease  not  Constituting  Rei  interventus. — 
In  a  question  relating  to  a  lease  by  joint 
owners  the  Lord  Ordinary  held  after  a  proof 
that  though  the  lease  had  been  signed  by 
the  tenant  it  had  not  been  agreed  to  by 
one  of  the  two  proprietors,  that  the  other 
proprietor  or  the  factor  of  the  property 
could  not  be  regarded  as  the  agent  of  the 
non-assenting  proprietor,  and  that  the  lease 
was  not  binding  on  the  proprietors.  Obser- 
vations on  the  necessity  of  an  agreement  of 
some  kind  in  order  to  let  in  the  plea  of  rei 
interventus.  Barr  v.  Turner,  1904  (0.  H.), 
12  S.  L.  T.  369. 

23.  Lease  —  Constitution  —  Offer  and 
Acceptance— Homologation  and  Rei  inter- 
ventus—Lease  of  Hotel  from  Year  to  Year 
—Application  by  Repudiating  Tenant  for 
Renewal  of  Licence. — After  certain  negotia- 
tions the  proprietor  of  an  hotel  wrote  to 
the  tenant,  a  licence-holder,  that  he  agreed 
to  the  tenant  continuing  in  the  hotel  for 
another  year,  and  to  this  letter  the  tenant 
did  not  reply.  The  tenant  then  applied 
for  a  renewal  of  the  licence,  stating  in  her 
application  the  yearly  rental  of  the  hotel. 
The  proprietor,  in  the  belief  that  the  hotel 
had  been  let  to  the  tenant  for  another 
year,'  did  not  himself  apply  for  a  licence. 
The  licence  was  duly  renewed  to  the 
tenant.  Thereafter  the  tenant  intimated 
to  the  proprietor  that  she  was  giving  up 
the  hotel  at  28th  May  following.  Held 
that  this  intimation  came  too  late,  and  that 
the  tenant  was  bound  for  another  year. 
Station  Hotel,  Nairn,  Ltd.  v.  Macpherson, 
1905  (0.  H.),  13  S.  L.  T.  456. 

24.  Lease  —  Constitution  —  Verbal  Let 
followed  by  Writing— Date  of  Obligation— 
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Muirburn. — A  moorland  farm  was  let  verb- 
ally in  1895  for  a  period  of  nineteen  years. 
The  parties  negotiated  for  a  formal  lease, 
but  were  at  variance,  inter  alia,  on  the 
amount  of  muirburn  to  be  undertaken  by 
the  landlord.  No  formal  lease  was  ever 
-executed,  but  in  1902  a  draft  lease  was 
signed.  It  declared  the  term  of  entry 
thereunder  to  be  Martinmas  1895,  "notwith- 
standing the  date  hereof,"  and  provided 
"and  with  regard  to  heather  burning  on 
•the  moorland  the  proprietor  hereby  under- 
takes to  burn  "  a  certain  proportion  yearly, 
one  year  with  another.  Held  that  the 
obligation  did  not  run  from  1902,  but  from 
the  date  of  entry  in  1895.  Bamsay  v. 
Eowison,  1908,  S.  C.  697  ;  46  S.  L.  R.  539  : 
15  S.  L.  T.  983. 


25.  Lease —  Construction  —  Reservations 
— Power  to  Resume  Lands  for  Specified 
Purposes  "or  for  any  other  Purpose"— 
Erection  of  Naval  Base — I^usdem  generis 
Principle. — Reservations  in  a  lease  of  agri- 
cultural subjects  included,  inter  alia,  power 
to  the  landlord  to  resume  lands  "  for  the 
purpose  of  planting,  feuing,  or  letting  on 
"building  leases,  or  for  making,  altering,  or 
widening  roads,  or  for  making  railroads  or 
canals,  or  for  any  other  purpose."  Held 
that  the  words  "  or  for  any  other  purpose  " 
were  wide  enough  to  cover  the  erection  of 
buildings  and  plant  in  connection  with  the 
construction  of  a  naval  base.  Observations 
(by  Ld.  Kinnear)  upon  the  principle  of 
construction  known  as  ejusdem  generis.  The 
Admiralty  v.  Burns,  1910,  S.  C.  531  ;  47 
S.  L.  R.  481 ;  1910,  1  S.  L.  T.  277. 


26.  Lease —  Construction — Reservations 
— Power  to  Resume  Lands  for  Specified 
Purposes  "  or  other  Purposes  " — Grazing 
for  Pedigree  Sheep— Notice — Agricultural 
Holdings  (Scotland)  Act,  1908(8  Edw.  VII. 
c.  64,  sec.  18  (1)  (b),  (2),  (5).— A  lease  of 
agricultural  subjects  contained  a  reservation 
to  the  landlord  of  power  to  resume  the 
lands  for  any  purpose  whatever,  except 
that  of  letting  to  another  tenant,  on  giving 
one  month's  notice  to  the  tenant.  Held  by 
Lord  Hunter  (Ordinary)  that  the  grazing 
of  pedigree  sheep  was  one  of  the  "other 
purposes  "  referred  to  in  sec.  18  (5)  of  the 
Agricultural  Holdings  Act,  1908,  and  that 
the  landlord  was  entitled  to  resume  the 
lands  for  that  purpose  on  giving  one 
month's  notice.  Crichton-Stuart  v.  Ogilvie, 
1914,  S.  C.  888;  51  S.  L.  R.  761;  1914, 
2  S.  L.  T.  116. 


27.  Lease  —  Termination— Compensation 
for  Disturbance  —  Claim— Onus  —  "  Grood 
and  Sufficient  Cause  " — Agricultural  Hold- 
ings (Scotland)  Act,  1908  (8  Edw.  VII. 
c.  64),  sec.  10. — With  regard  to  sec.  10  of 
the  Agricultural  Holdings  Act,  1908, 
observed  (by  the  Lord  President)  "  that  the 
real  object  of  the  clause  is,  not  to  give 
fixity  of  tenure,  but  is  to  provide  for  com- 
pensation if  there  has  been  capricious  action 
on  the  part  of  the  landlord  in  refusing  to 
renew  the  lease."  Observations  (by  the  Lord 
President)  upon  the  onus  on  parties  in  a 
claim  for  compensation  for  disturbance,  and 
upon  the  different  grounds  which  an  arbiter 
might  consider  "  good  and  sufficient  cause  " 
for  bringing  a  tenancy  to  an  end.  Brown 
V.  Mitchell,  1910,  S.  C.  369;  47  S.  L.  R. 
216;  1910,  1  S.  L.  T.  65. 

28.  Lease — Termination — Compensation 
for  Disturbance— Notice  of  Claim— Valid- 
ity— Repeal  of  Act  under  which  Notice 
Given— Agricultural  Holdings  (Scotland) 
Act,  1906  (6  Edw.  VII.  c.  56),  sec.  4— Agri- 
cultural Holdings  (Scotland)  Act,  1908 
(8  Edw.  VII.  c.  64),  sees.  10  and  36— Inter- 
pretation Act,  1889  (52  &  53  Vict.  c.  63), 
sees.  36  and  37. — A  tenant  who  had  received 
notice  to  quit  on  1st  May  1908  gave  notice 
within  two  months  from  that  date,  as 
required  by  the  Agricultural  Holdings  Act, 
]  906,  of  his  intention  to  claim  compensation 
for  disturbance  under  that  Act.  The  1906 
Act  was  repealed  before  it  came  into  force. 
Held  that  notice  of  the  claim  had  been 
validly  given  under  the  Act  of  1 908.  Brown 
V.  Mitchell,  1910,  S.  C.  369 ;  47  S.  L.  R. 
216;  1910,  1  S.  L.  T.  65. 


29.  Lease — Termination — Compensation 
for  Disturbance— Reasonable  Opportunity 
to  Landlord  of  Valuing  Stock  and  Imple- 
ments— Expense  Directly  Attributable  to 
Tenant's  Quitting  his  Holding  —  Agri- 
cultural Holdings  (Scotland)  Act,  1908 
(8  Edw.  VIL  c.  64),  sec.  10.— Where  out- 
going tenants  gave  notice  to  their  landlord 
in  May  1912  that  they  intended  to  claim 
compensation  for  disturbance  under  sec.  10 
of  the  Agricultural  Holdings  Act,  1908, 
and  without  any  further  notice  proceeded 
in  February  1913  to  sell  their  stock  and 
implements  by  public  roup,  held  that  they 
had  given  to  the  landlord  a  reasonable 
opportunity  of  making  a  valuation  in  terms 
of  the  Act,  there  being  no  duty  imposed  on 
a  tenant  to  give  notice  of  such  an  oppor- 
tunity. Barbour  v.  M'Douall,  1914,  S.  C. 
844;  51  S.  L.  R.  720;  1914,  2  S.  L.  T. 
72. 
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30.  Lease— Termination— Compensation 
for  Improvements— Agreement — Construc- 
tion—Artificial  Manures— Feeding  Stuffs— 
' '  Value  "—Agricultural  Holdings  (Scotland) 
Act,  1908  (8  Edw.  VII.  e.  64),  sees.  1  (1),  4, 
and  5,  and  First  Schedule. — A  lease  dated 
in  1900  provided  with  regard  to  the  Agri- 
cultural Holdings  Actj  1 883,  that  the  com- 
pensation payable  to  the  tenant  at  the 
termination  of  the  tenancy  should  not 
exceed  the  rates  specified  in  the  schedule 
annexed  to  the  lease,  and  that  the  com- 
pensation therein  provided  should  be  held 
as  substituted  for  that  under  Part  Third  of 
the  Schedule  to  the  Act.  The  schedule 
annexed  to  the  lease  was  not  challenged  as 
being  unfair  and  unreasonable.  Held  (1) 
that  the  terms  of  the  lease  and  of  head  IV. 
of  the  schedule  annexed  precluded  the 
tenant  from  claiming  compensation  for 
artificial  manures,  other  than  those  specified, 
which  had  grown  a  crop,  and  that  sec.  5  of 
the  Agricultural  Holdings  Act,  1908,  did  not 
apply ;  (2)  that  the  "  value  "  which  formed 
the  basis  of  calculation  under  head  V.  of  the 
schedule  was  the  original  manurial  value  of 
the  feeding  stuffs ;  (3)  that  the  terms  of  the 
lease  and  of  head  V.  of  the  schedule  validly 
precluded  the  tenant  from  claiming  com- 
pensation for  feeding  stuffs  of  the  character 
specified  in  said  head,  which  were  consumed 
on  the  holding  (exclusive  of  the  permanent 
pasture  thereon)  prior  to  the  last  year  of 
the  tenancy ;  and  (4)  that  the  tenant  was 
entitled  to  compensation  in  respect  of  the 
consumption  on  the  holding  of  feeding  stuffs,  - 
the  manurial  residuum  whereof  entered  the 
farmyard  manure  which  was  left  unapplied 
to  the  land  by  the  tenant  at  outgoing,  but 
subject  to  deduction  of  such  sum  as  might 
be  found  to  be  deductible  under  the  pro- 
visions of  the  note  appended  to  the 
schedule.  Brmm  v.  Mitchell,  1910,  S.  C. 
369;  47  S.  L.  E.  216:  1910,  1  S.  L.  T.  65. 


31.  Lease  —  Termination  —  Compensation 
for  Improvements  —  Agreement  Limiting 
Time  for  Making  Claim  —  Validity  of 
Agreement  — Agricultural  Holdings  (Scot- 
land) Act,  1883  (46  &  47  Vict.  c.  62),  sec.  36 
—Agricultural  Holdings  Act,  1900  (63  &  64 
Vict.  c.  50),  sees.  1  (1),  2  (2).— An  agreement 
between  a  landlord  and  a  tenant  by  which  a 
scale  of  compensation  payable  to  the  tenant 
was  substituted  for  the  rate  provided  by  the 
Agricultural  Holdings  Act  contained  the 
proviso  that  no  claim  for  compensation 
should  be  made  later  than  one  month  prior 
to  the  determination  of  the  tenancy.  The 
tenant  having  presented  a  claim  for  com- 
pensation prior  to,  but  within  one  month 


of,  the  determination  of  the  tenancy  (which 
but  for  the  proviso  would  have  been 
timeously  made),  the  landlord  objected 
that  the  claim  was  excluded,  as  it  had  not 
been  timeously  made  in  terms  of  the  agree- 
ment. Held  (rev.  Ld.  Guthrie)  that  the 
stipulation  for  a  month's  notice  was  void 
in  respect  that  it  was,  in  the  eireutnstances, 
an  agreement  by  which  the  tenant  was 
"  deprived  of  his  right  to  claim  compensa- 
tion "  within  the  meaning  of  sec.  36  of  the 
Act  of  1883.  Cathcart  v.  Chalmers,  1911, 
S.  C.  292 ;  48  S.  L.  E.  207 ;  1910,  2  S.  L.  T. 
364.  Affirmed  on  appeal,  1 91 1  (H.  L.),  S.  C. 
38  ;  48  S.  L.  E.  457 ;  1911,  1  S.  L.  T.  395. 

32.  Lease  —  Termination  —  Compensation 
for  Improvements  —  Arbitration  —  Agri- 
cultural Holdings  Act,  1900,  sec.  2  (1),  (2> 
(3) ;  Second  Schedule,  Part  II.,  sees.  1,  4.— 
An  agricultural  lease  provided  for  the  settle- 
ment by  two  arbiters  of  claims  for  improve- 
ments of  a  specified  class.  On  the  expiry 
of  the  lease  the  tenant  claimed  under  these 
heads,  and  in  addition  claimed  under  the 
Agricultural  Holdings  Act.  Held  that 
there  was  no  agreement  in  writing  to  refer 
these  additional  claims  to  two  arbiters; 
and  that  accordingly,  in  terms  of  the  Act, 
the  reference  must  be  made  to  one  arbiter. 
Hamilton  Ogihy  v.  Elliot,  1904,  7  F.  1115; 
42  S.  L.  E.  41 ;  12  S.  L.  T.  397. 

33.  Lease  — Termination  —  Compensation, 
for  Improvements  —  Artificial  Manures  — 
Claim — Tenant  Bound  by  Lease  to  Apply 
Artificial  Manure — "Benefit"  Given  by 
Landlord  —  Agricultural  Holdings  (Scot- 
land) Act,  1908  (8  Edw.  VII.  c.  64),  sec.  1 
(1),  (2)  (a). — A  lease  contained  a  stipulation 
that  the  tenant  should  apply  to  the  land  a 
certain  quantity  of  farmyard  manure,  and  if 
he  did  not  make  sufficient  farmyard  manure 
for  the  purpose  should  apply,  as  a  substitute, 
a  specified  quantity  of  artificial  manure.  On 
quitting  his  holding  the  tenant  claimed  com- 
pensation for  the  unexhausted  value  of  the 
artificial  manures  which  he  had  applied. 
Held  that  the  claim  was  not  excluded  by 
the  stipulation  in  the  lease,  as  it  could  not 
be  assumed  that  the  landlord  in  fixing  the 
rent  had  given  "  any  benefit "  in  the  sense 
of  sec.  1  (2)  (a)  of  the  Act  in  consideration 
of  the  improvement.  M'Quater  v.  Ferguson, 
1911,  S.  C.  640;  48  S.  L.  E.  560;  1911, 
1  S.  L.  T.  295. 


34.  Lease  —  Termination  —  Compensation 
for  Improvements  —  Drainage  Improve- 
ments—Notice of  Intention  to  Execute 
Improvements  — Agreement    to    Dispense 
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with  Notice— Proof— Agricultural  Holdings 
(Scotland)  Act,  1908  (8  Edw.  VII.  c.  64), 
sec.  3  (1)  and  (4).— In  a  claim  by  outgoing 
tenants  for  compensation  under  the  Agri- 
cultural Holdings  Act,  1908,  in  respect  of 
drainage  improvements,  no  notice  had  been 
given  to  the  landlord  as  required  by  sec.  3 
(1)  of  the  Act,  but  the  tenants  maintained 
that  there  had  been  an  agreement  under 
sec.  3  (4)  to  dispense  with  notice.  It 
appeared  that  the  tiles  for  the  improve- 
ments had  been  supplied  by  the  landlord, 
while  the  cartage  and  the  laying  of  the 
drains  had  been  done  by  the  tenants  at 
their  own  expense,  and  that  this  was  the 
custom  of  the  estate.  Held  that  in  the 
circumstances  an  agreement  to  dispense 
with  notice  could  not  be  inferred,  Opinion 
reserved  as  to  whether  such  an  agreement 
must  be  proved  by  writing.  Barbawr  v. 
M'Dmall,  1914,  S.  C.  844 ;  51  S.  L.  E.  720 ; 
1914,  2  S.  L.  T.  72. 

35.  Lease  —  Tennination  —  Compensation 
for  Improvements— Market  Garden — Agri- 
cultural Holdings  (Scotland)  Act,  1908  (8 
Edw.  VII.  c.  64),  sec.  29  (2)— Improvements 
"then  Executed."— Held  that  the  words 
"  then  executed  "  occurring  in  see.  29  (2)  of 
the  Agricultural  Holdings  Act,  1908,  mean 
"  thereafter  executed  "  {Smith  v.  Callander, 
1901,  3  F.  (H.  L.)  ^8,  followed).  Taylor  v. 
SteelMaitland,  1913,  S.  C.  562  ;  50  S.  L.  E. 
395;  1913,  1  S.  L.  T.  224. 

36.  Lease  —  Termination — Compensation 
for  Improvements — Market  Garden — Vary- 
ing Portions  of  Arable  Farm  Cultivated  as 
Market  Garden— Whether  Market  Garden 
in  Sense  of  Act — Agricultural  Holdings 
(Scotland)  Act,  1908  (8  Edw.  VIL  c.  64), 
sees.  23  (1),  29  (2),  and  35  (1).— Under  a 
lease  dated  in  1892,  a  farm  of  153  acres 
was  let  "primarily  as  an  agricultural 
subject,"  the  tenant,  however,  being 
entitled  to  use  all  or  so  much  of  the  land 
as  he  might  think  proper  for  the  purposes 
of  a  market  garden,  but  subject  to  certain 
conditions  as  to  cultivation,  including  a 
condition  as  to  rotation  of  crop.  The 
tenant  cultivated  annually  about  50  acres, 
but  not  always  the  same  50  acres,  as  a 
market  garden.  In  1902  he  was  proceed- 
ing to  erect  a  forcing-house  for  the  pro- 
duction of  rhubarb  when  the  estate  factor 
wrote  to  him  asking  his  intentions,  and 
advising  him  that  the  conditions  of  the 
lease  would  be  strictly  enforced.  The 
house  was  completed  and  the  forcing  of 
rhubarb  was  continued  until  the  expiry  of 
the  lease  in  1911,  when  the  tenant  claimed 
compensation  for  improvements  under  the 


Agricultural  Holdings  Act,  1908,  in  respect 
of  the  forcing-house  and  of  the  rhubarb 
stools  left  in  the  ground.  Held  (diss.  Ld. 
Johnston)  that  the  fact  that  the  subjects 
cultivated  were  small  in  extent  and  had 
varied  from  time  to  time,  did  not  prevent 
them  from  forming  a  market  garden  within 
the  meaning  of  the  Agricultural  Holdings 
Act,  for  the  purpose  of  a  claim  for  com- 
pensation for  improvements.  Held  further 
(1)  that  the  restrictions  in  the  lease  were 
not  removed  by  sec.  23  (1)  of  the  Act, 
which  applied  only  to  arable  land ;  (2) 
that  the  factor's  letter  was  a  "notice  of 
dissent,"  in  the  sense  of  sec.  29  (2),  to  any- 
thing done  in  contravention  of  the  lease ; 
and  (3)  that  the  tenant  was  entitled  to 
compensation  but  only  if,  and  in  so  far  as, 
the  growing  of  rhubarb  with  a  forcing- 
house  was  a  method  of  cultivation  con- 
sistent with  the  terms  of  the  lease.  Taylor 
V.  Steel-Maitland,  1913,  S.  C.  562;  50 
S.  L.  E.  395;  1913,  1  S.  L.  T.  224. 

37.  Lease  —  Termination  —  Irritancy 
Clause— Bankruptcy  of  Tenant.— A  lease 
provided  that  in  the  event  of  the  tenant's 
bankruptcy  the  lease  should  be  void  and 
null  in  the  option  of  the  proprietors,  and 
it  should  not  be  in  the  tenant's  power  to 
continue  in  possession  of  or  carry  on  and 
manage  the  farm  for  his  own  or  his  credi- 
tors' behoof;  and  the  proprietors  should 
be  entitled  to  re-enter  and  resume  posses- 
sion or  relet  the  same  as  if  the  lease  had 
come  to  its  natural  termination.  On  the 
sequestration  of  the  tenant  in  April  the 
proprietor  presented  a  note  of  suspension 
against  the  trustee  of  the  tenant  to  have 
him  interdicted  from  (1)  trespassing  or 
entering  upon  the  farm;  (2)  performing 
agricultural  operations,  in  particular 
ploughing,  preparing,  or  manuring  any 
part  of  the  farm  for  the  purpose  of  sowing 
or  planting  potatoes,  turnips,  or  other 
seeds  or  plants,  and  from  sowing  or  plant- 
ing the  same ;  and  (3)  molesting  the  corn- 
plainer  in  his  performance  of  agricultural 
operations  on  the  farm.  The  Lord  Ordin- 
ary granted  and  continued  interim  interdict 
as  craved  subject  to  the  respondent's  whole 
claims  for  the  bankrupt's  assets  on  the 
farm.  The  Court  recalled  the  interlocutor 
so  far  as  it  granted  interim  interdict  in 
general  terms,  and  granted  interim  interdict 
against  the  respondent  from  entering  upon 
the  farm  or  carrying  on  agricultual  opera- 
tions, except  in  so  far  as  might  be  necessary 
for  the  preservation,  removal,  or  realisation 
of  animals  or  articles  upon  the  farm  belong- 
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ing  to  the  bankrupt,  or  for  the  purpose  of 
preserving  and  ingathering  the  corn  crop 
grown  by  the  bankrupt  prior  to  the  date 
of  his  bankruptcy ;  quoad  ultra  adhered. 
Chalmer's  Tr.  v.  Dick's  Tr.,  1908,  16  S.  L.  T. 
105. 

38.  Lease  —  Termination  —  Irritancy 
Clause— Bankruptcy  of  Tenant— Rights  in 
Crop. — On  the  termination  of  a  lease  of  a 
farm  by  the  bankruptcy  of  the  tenant,  held, 
on  the  construction  of  the  irritancy  clause 
of  the  lease,  that  the  tenant's  trustee  in 
bankruptcy  had  no  rights  in  the  crop  sown 
by  the  tenant  before  bankruptcy,  but  not 
ingathered  till  after.  Chalmer's  Tr.  v. 
Dick's  Tr.,  1909,  S.  C.  761;  46  S.  L.  E. 
521;  1909,  1  S.  L.  T.  324. 

39.  Lease  —  Termination  —  Irritancy 
Clause — Prohibition  of  Licensed  Premises 
—Interest  of  Landlord. — A  building  lease 
contained  a  declaration  that  if  the  tenant 
allowed  a  public-house  to  be  kept  upon  the 
ground  let  without  the  landlord's  consent, 
the  lease  should  in  the  landlord's  option 
come  to  an  end.  Ten  years  after  the 
granting  of  the  lease,  and  in  face  of  the 
express  disapproval  of  the  landlord,  the 
then  tenant  obtained  a  licence  for  premises 
on  the  ground  and  proceeded  to  carry  on  a 
public-house  business.  The  landlord  having 
brought  an  action  for_irritancy,  held  that 
he  had  an  interest  to  enforce  the  prohibi- 
tion, and  decree  of  irritancy  pronounced. 
Lord  Belhaven  and  Stenton  v.  Chassels,  1904 
<0.  H.),  12  S.  L.  T.  290. 

40.  Lease  —  Termination — Obligation  to 
Purchase  Way-going  Sheep  Stock  at  the 
Valuation  of  Arbiters  Mutually  Chosen— 
Transmissibility  of  Obligation  against 
£xecutors  of  Grantor. — The  proprietor  of 
an  estate,  an  heir  of  entail  in  possession, 
granted  a  lease  of  a  sheep  farm  which  con- 
tained the  following  clause  : — "  And  the 
proprietor  binds  and  obliges  himself  that 
he  .  .  .  shall  purchase  the  way-going 
.  .  .  sheep  stock  ...  at  the  valuation 
of  two  arbiters  mutually  chosen  or  overs- 
man.  .  .  ."  Held  that  as  the  lessor  had 
become  personally  bound  and  not  con- 
tracted qiid  heir  of  entail  only  his  executors 
were  liable  to  implement  the  obligation 
and  bound  to  appoint  an  arbiter.  Gardiner 
V.  Stewart's  Trs.,  1908,  S.  0.  985 ;  45  S.  L.  E. 
800;  16  S.  L.  T.  200. 

41.  Lease— Termination  — Obligation  to 
Take  Over  Stock— Personal  Obligation  of 
Lessor — Transmission   against  Succeeding 


Heir  of  Entail.— Obligations  inserted  in  a 
lease  granted  by  an  heir  of  entail  in  posses- 
sion to  take  over  the  stock  at  a  valuation 
at  the  termination  of  the  lease  do  not 
transmit  against  the  succeeding  heir  of 
entail.  Gillespie  v.  Biddell,  1 909  (H.  L.), 
S.  C.  3 ;  46  S.  L.  E.  29 ;  16  S.  L.  T.  464. 

42.  Lease— Termination— Obligation  to 
Take  Over  Sheep  Stock— Transmission 
against  Executors  of  Lessor. — An  heir  of 
entail  in  possession  granted  leases  of  sheep 
farms  which  contained  an  obligation  upon 
the  proprietor  to  take  over  and  pay  for  the 
sheep  stock  on  the  farms  at  the  end  of  the 
leases.  The  succeeding  heir  of  entail  having 
repudiated  the  obligation  contained  in  the 
leases,  the  tenants  sought  to  enforce  it 
against  the  executors  of  the  lessor.  Held 
in  a  petition  by  the  executors  for  the 
opinion  of  the  Court  under  the  British  Law 
Ascertainment  Act,  1859,  that  the  whole 
heritable  estate  held  in  fee-simple,  as  also 
the  whole  moveable  estate  of  the  lessor, 
was  liable  to  make  good  the  obligation 
contained  in  the  leases.  {Vide  Gillespie  v. 
Biddell,  1909  (H.  L.),  S.  C.  3;  Gardiners  v. 
Stewarts  Trs.,  1908,  S.  C.  985,  followed). 
Riddell's  Exrs.  v.  Milligan's  Exrs.,  1909, 
S.  C.  1137;46S.L.E.815;  1909,2S.L.T. 
73.     Cf.  No.  41. 

43.  Lease  —  Termination  —  Obligation  to 
Take  Over  Sheep  Stock— Valuation  of 
Sheep  Stock— Arbitration— Basis  of  Valua- 
tion —  Agricultural  Holdings  (Scotland) 
Act,  1908  (8  Edw.  VII.  c.  64),  sec.  11  (3), 
and  Second  Schedule  (9). — In  a  case  stated 
under  the  Agricultural  Holdings  Act, 
1908,  with  regard  to  the  method  to  be 
adopted  by  the  arbiter  of  valuing  sheep 
stock  to  be  taken  over  at  the  end  of  the 
lease  by  the  proprietor  or  incoming 
tenant,  held  by  the  Sheriff  and  affirmed  on 
appeal — "  It  is  the  duty  of  the  arbiter  to 
value  the  sheep  upon  the  basis  of  their 
value  to  an  occupant  of  the  farm  in  view 
of  the  arbiter's  estimate  of  the  return  to 
be  realised  by  such  occupant  from  them  in 
accordance  with  the  course  of  prudent 
management  in  lamb's  wool  and  price 
when  ultimately  sold,  and  not  upon  the 
basis  either  (1)  of  market  value  only,  or 
(2)  of  the  cost  and  loss  which  would  be 
involved  in  the  re-stocking  of  the  farm 
with  a  like  stock  if  the  present  sheep  stock 
were  removed.  The  arbiter  is  entitled  to 
take  into  account  both  current  market  prices 
and  the  special  qualities  of  the  sheep,  both 
in  themselves  and  in  their  relation  to  the 
ground,  which,  in  his  opinion,  will  tend 
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either  to  enhance  or  to  diminish  the  said 
return  to  be  realised  from  them  by  an 
occupant  of  the  farm."  Williamson  v. 
Stewart,  1912,  S.  C.  235;  49  S.  L.  E.  170; 
1911,  2  S.  L.  T.  485. 

44.  Lease  —  Termination  —  Outgoing  — 
Management — Five-shift  Rotation — Obli- 
gation of  Tenant  to  Sow  Grass  Seeds  with 
Waygoing  White  Crop. — The  tenant  of  a 
farm  obliged  himself  by  his  lease  to  observe 
the  rules  of  good  husbandry,  and  in  par- 
ticular to  follow  the  five-shift  rotation  of 
crops  as  defined  in  the  lease.  Held  that 
he  was  bound,  in  the  last  year  of  his  lease, 
to  sow  grass  seeds  along  with  his  way- 
going white  crop,  receiving  reasonable  re- 
muneration therefor;  or  alternatively  to 
grant  all  necessary  facilities  to  the  land- 
lord or  incoming  tenant  to  do  so.  Gordon 
V,  Hogg,  1912,  S.  C.  986 ;  49  S.  L.  E.  721 ; 
1912,  1  S.  L.  T.  465. 

45.  Rent— Retention— Defective  Drain- 
age.— In  an  action  against  the  tenants  of  a 
farm  for  payment  of  arrears  of  rent,  held 
that  a  claim  by  defenders  to  retain  a  portion 
of  the  rent  in  respect  of  defective  drainage 
and  consequent  deprivation  of  use  of  part 
of  the  subjects  let,  was  irrelevant.  Brown 
V.  Simpson,  1910  (O.  H.),  1  S.  L.  T.  183. 

46.  Rent— Retention— Failure  of  Land- 
lord to  Execute  Repairs.— Where  a  tenant 
of  an  agricultural  subject  defended  an 
action  for  rent  on  the  ground  that  the 
landlord  had  failed  to  put  the  buildings 
into  tenantable  repair,  the  Court  allowed  a 
proof.  Sivright  v.  lAghthowme,  1890,  17  E. 
917;  27S.  L.  E.  718. 

47.  Rent  —  Retention  —  Obligation  of 
Landlord  to  put  Subjects  into  Tenantable 
Repair— Liquid  and  lUictuid.— In  defence 
to  an  action  by  a  landlord  for  payment  of 
the  rent  of  a  farm  the  tenant  pleaded  that 
he  was  entitled  to  retain  the  rent  on  the 
ground  that  the  landlord  had  failed  to 
implement  his  obligation  under  the  lease 
to  put  the  buildings  and  fences  into  tenant- 
able  repair.  Held  that  this  defence  was 
relevant,  and  proof  allowed  {M'Donald  v. 
liydd,  1901,  3  F.  923,  followed).  Observed 
that  as  the  claim  of  retention  was  not  a 
counter-claim  of  damages  the  question  of 
liquid  and  illiquid  did  not  arise.  Earl  of 
Galloway  v.  M'Oonnell,  1911,  S.  C.  846;  48 
S.L.E  751;  1911,  2  S.  L.  T.  4. 

48  Subjects  Let— Agricultural  Access- 
Farm  Road— Implied  Grant.— In  a  lease 


of  a  farm  the  subjects  let  were  described 
by  enumerating  "the  fields  or  enclosures, 
marked  numbers  [specified  in  detail]  on  a, 
plan."  There  were  three  roads  upon  the 
farm,  none  of  which  were  included  in  the 
numbers  specified.  Held  that  the  tenant 
was  entitled  to  use  not  only  two  of  the 
roads  without  which  it  was  impossible  to 
obtain  access  to  portions  of  the  farm,  but 
also  the  third  road  which  ran  through  the 
middle  of  the  subjects  let,  and  which  was 
in  a  reasonable  and  obvious  sense  intended 
for  their  use,  although  not  essential  for  the 
purpose  of  access.  Addison  v.  Brown,  1907, 
45  S.  L.  E.  269 ;  15  S.  L.  T.  674. 

49.  Tenant— Ejection— Servant  in  Estate 
House — Furniture  Thrown  Out. — Where  a 
master  dismissed  a  servant,  part  of  whose 
remuneration  was  the  use  of  a  house  be- 
longing to  the  master,  and  nine  days  after 
put  the  servant's  furniture  out  of  doors, 
held  that  an  action  by  the  servant  for 
damage  to  furniture  by  exposure  to  weather 
was  irrelevant,  the  pursuer  having  set  forth 
no  title  to  possess.  Sinclair  v.  Tod,  1907, 
S.  C.  1038;  44  S.  L.  E.  771 ;  15  S.  L.  T.  113. 

50.  Tenant— Obligations — Urban  Subject 
—  Duty  to  Preserve  Subject  Let  from 
Injury— Duty  to  Turn  Off  Water  when 
Leaving  House  Empty.- if«W  that  the 
tenant  of  a  house,  who  vacated  it  for  a 
month  in  winter  without  having  either 
turned  off  the  water  or  informed  the  land- 
lord that  she  was  going  away,  was  liable 
for  damage  caused  by  the  bursting  of  the 
water-pipes  owing  to  frost.  Michel  v. 
M'Goard,  1913,  S.  C.  896;  50  S.  L.  E. 
682;  1913,  1  S.  L.  T.  463. 

51.  Tenant— Powers — Reasonable  Use- 
Shop— Advertisements  AfiBxed  to  Walls.— 
A  tenant  of  a  shop  for  the  sale  of  clothes, 
&c.,  held  entitled  to  fix  on  the  outside 
walls,  from  time  to  time,  banners  adver- 
tising special  sales  of  his  goods.  Morrison 
V.  Forsi/th,  1909,  S.  C.  329 ;  46  S.  L.  E. 
273;  16  S.  L.  T.  643. 

52.  Tenant— Powers — Reasonable  Use — 
Shop — Show-Case  Outside.  —  Apart  from 
custom,  there  is  not  implied  in  the  lease  of 
a  shop  a  right  to  the  tenant  to  attach  a 
show-case  to  the  outside  wall.  British 
Linen  Coy.  v.  Pv/rdie,  1905,  7  F.  923;  42 
S.  L.  E.  709 ;  13  S.  L.  T.  243. 

53.  Warrandice— Partial  Eviction— Ex- 
penses  of  Maintaining   Possession.— Th© 
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defenders  let  a  farm  to  the  pursuer,  re- 
serving right  to  fish  in  a  boundary  stream 
and  a  loch  "  by  themselves  or  others  having 
their  written  authority,"  and  granted 
absolute  warrandice.  Persons  without  the 
defenders'  written  authority  fished  in  the 
stream,  and  in  an  action  of  interdict  brought 
against  them  by  the  pursuer,  vindicated 
their  right  so  to  do.  Held  that  the  pursuer 
was  entitled  to  a  reduction  of  his  rent  as 
for  a  partial  eviction,  and  to  recover  from 
the  defenders  the  expenses  of  the  interdict 
proceedings.  Dougall  v.  Dunfermline  Magis- 
trates, 1908,  S.  C.  151 ;  45  S.  L.  E.  131 ; 
15  S.  L.  T.  505. 


LANDS  CLAUSES  ACTS 

Acquisition  of  Lands  under.  Obliga- 
tions OF  PuEOHASERS,  see  Com- 
pulsory Powers. 

Consigned  Money  under,  see  Entail, 
voce  Consigned  Money. 

PoRM  OF  Conveyance  under,  see 
Superior  and  Vassal,  voce  Casu- 
alty. 


LAND  VALUATION 

See  Valuation  Acts. 

LAND  VALUES    ' 

Duty  on,  see  Eevenue. 

LAW-AGENT 

See  Agency  ;  see  also  Expenses,  voce 
Agent-Disbueser. 

"LAWN" 

See  Building  Restrictions,  voce 
Construction. 

LAY-DAYS 

See  Carriage  (II.)  by  Sea. 

LEASE 

See  Landlord  and  Tenant  ;  see  also 
Small  Landholder. 

As  Affecting  Bondholders,  see  Right 
IN  Security,  voce  Heritable. 


As  Affecting  Valuation,  see  Valua- 
tion Acts,  voce  Value. 

Long  Lease,  Recovery  of  Rents 
UNDER,  see  Right  in  Security,  voce 
Heritable. 

Trustees'  Power  to  Grant,  see  Trust, 
voce  Trustee  (Powers). 


LEGACY 

See  Succession. 

LEGACY  DUTY 

See  Revenue. 

LEGITIM 

See  Parent  and  Child. 

See  also  (1)  Election;  (2)  Marriage- 
Contract. 

LENOCINIUM 

See  Husband  and  Wife,  voce  Divorce. 

LICENSING  LAWS 

Administration,  1-7,  25-27. 

Appeal,  1,  2,  4,  8 ;  see  also  Review  (I.), 
voce  Appeal  (Competency)  ;  Review 
(II.),  voce  (1)  Competency  of 
Appeal  ;  (2)  Suspension. 

BoNA-FiDE  Traveller,  1],  12. 

Breach  of  Certificate,  9-12,  15-19. 

Certificate,  9-23. 

Closing  Hours,  16,  17,  20-22. 

Conditional  Grant  op  Licence,  28. 

Drunkenness,  17-19. 

Hotel,  11-14. 

Licence  Duty,  24. 

Licensing  Authority,  1-7,  25,  26. 

Licensed  Premises,  24. 

Offences  under,  9-12,  15-19,  25-27;  see 
also  (1)  Justiciary,  voce  Conviction 
(Sentence);  (2)  Review  (II.),  voce 
(•A)  Competency  of  Appeal  ;  (S)  Sus- 
pension. 

"Offensive  Trade,"  see  voce  Public 
Health. 

"Particular  District"  or  "Locality," 
20-22. 

Passenger  Vessel,  Sale  of  Liquor  on 
Sunday,  9-10. 

Prosecutor,  27. 
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PxiBLic-HOUSE,  15-22,  24,  26. 

Refreshment  Rooms,  24. 

Register,  20. 

Renewal  of  Certificate,  13,  23. 

Servant,  15. 

Sunday,  Sale  of  Liquor  on,  9-12. 

Theatre,  28. 


1.  Administration — Licensing  Authority 
— Appeal  Court— Constitution— Exclusion 
of  Member— Licensing  (Scotland)  Act,  1903 
<3  Edw.  VII.  c.  25),  sees.  4,  5  (2),  (6),  (10), 
and  6. — A  member  of  a  Licensing  Appeal 
Court  was  advised  by  the  clerk  that  he  was 
ineligible  to  sit  and  vote  in  respect  that  he 
had  not  been  duly  elected  in  terms  of  the 
Act.  In  point  of  fact  the  member  did  not 
go  on  the  bench.  Held  that  as  there  was 
a  quorum  without  him,  his  absence  did  not 
invalidate  the  proceedings,  and  opinion 
expressed  that,  even  if  he  had  been  excluded 
from  taking  part  in  the  business  of  the 
Court,  he  would  have  been  properly 
«xcluded.  Brown  v.  Cameron,  1910  (0.  H.), 
1  S.  L.  T.  181. 


2.  Administration— Licensing  Authority 
— Appeal  Court— Constitution — Vacancy- 
Licensing  (Scotland)  Act,  1903  (3  Edw.  VII. 
«.  25),  sees.  4,  5,  and  6.— At  a  meeting  of  a 
Licensing  Appeal  Court  there  was  a  vacancy 
owing  to  an  omission  or  failure  on  the 
part  of  the  magistrates  to  elect  a  successor 
to  a  retiring  member.  There  was,  however, 
a  quorum.  Held  that  the  Appeal  Court 
had  been  duly  constituted.  Brown  v. 
Cameron,  1910  (0.  H.),  1  S.  L.  T.  181. 

3.  Administration— Licensing  Authority 
—  Discretion  —  District  Over-Licensed  — 
Mode  of  Selecting  Certificate  to  be  Refused. 
— A  licence-holder  who  had  been  refused 
a  renewal  of  his  certificate,  the  only  ground 
of  objection  being  that  the  district  was 
over-licensed,  brought  an  action  of  reduction 
of  the  deliverance  of  the  Licensing  Court 
on  the  ground  that  the  magistrates,  by  the 
procedure  which  they  had  adopted,  namely, 
that  of  first  granting  all  the  certificates  to 
which  no  objection  had  been  taken,  and 
thereafter  proceeding  to  consider  those  to 
which  objections  had  been  taken,  had  made 
it  impossible  for  them  to  exercise  a  proper 
judicial  discretion  with  regard  to  the 
pursuer's  application.  Hekl  that  the 
ground  of  reduction  was  irrelevant. 
Observations  (by  the  Lord  President)  on  the 
procedure  adopted  by  the  magistrate. 
■Goodall  V.  Shaw,  1913,  S.  C.  630;  50 
S.  L.  R.  438;  1913,  1  S.  L.  T.  245. 


4.  Administration— Licensing  Authority 
—Irregularity  —  Absence  of  Members  of 
Appeal  Court  during  Part  of  Case— Dis- 
qualification —  Decision  —Validity.  — 
Certain  members  of  a  Licensing  Appeal 
Court  who  had  not  heard  part  of  the  evi- 
dence led  in  a  case  took  part  in  its  decision. 
Held  that  the  decision  was  thereby  vitiated, 
and  that  it  could  not  be  validated  by 
deducting  the  votes  of  the  disqualified 
members.  Goodall  v.  Bilsland  and  Others; 
Cassidy  v.  Bilsland  and  Others,  1909,  S.  C. 
1152;  46  S.  L.  R.  555;  1909,  1  S.  L.  T. 
376. 

5.  Administration — Licensing  Authority 
—Licensing  Court— Statutory  Meeting- 
Failure  to  Obtain  Quorum— Petition  to 
Court  of  Session  to  Appoint  New  Meeting 
—Licensing  (Scotland)  Act,  1903  (3  Edw. 
VII.  c.  25). — The  statutory  meeting  of  a 
Licensing  Court  could  not  be  constituted 
because  of  the  failure  of  a  quorum  to  attend 
on  the  appointed  date.  As  the  statute 
made  no  provision  for  such  a  contingency, 
a  petition  was  presented  to  the  First 
Division  to  appoint,  in  virtue  of  its  nohile 
offidum,  a  new  meeting.  The  Court  granted 
the  petition.  Buchanan,  &c.,  Petrs.,  1910, 
S.  C.  685;  47  S.  L.  R.  626;  1910,  1 
S.  L.  T.  375. 

6.  Administration— Licensing  Authority 
— Members  of  Licensing  Court  —  Bias- 
Interest — Disciualification. — Held  that  sub- 
scribers to  a  society  the  objects  of  which, 
inter  alia,  were  to  secure  the  reduction  of 
existing  licences  and  to  oppose  the  granting 
of  new  ones,  were  not  disqualified  from 
acting  as  members  of  a  Licensing  Court. 
Opinion  reserved  (per  Lord  President) 
whether  membership  of  such  a  society 
would  amount  to  disqualification.  Goodall 
V.  Bilsland  and  Others;  Cassidy  v.  Bilsland 
and  Others,  1909,  S.  C.  1152;  46  S.  L.  R. 
555;  1909,  1  S.  L.  T.  376. 

7.  Administration— Licensing  Authority 
—Members  of  Licensing  Court- Bias— Dis- 
OLuallfication. — Held  that  the  mere  fact  of 
belonging  to  a  temperance  society,  the 
object  of  which  was  the  total  suppression 
of  all  licensed  premises,  did  not  operate  as 
a  disqualification  for  sitting  as  a  member 
of  a  Licensing  Court.  M'Geehen  v.  Knox, 
1913,  S.  C.  688;  50  S.  L.  R.  463;  1913, 
1  S:  L.  T.  283. 


8.  Appeal  —  Unauthorised—  Eatification 
after  Expiry  of  Time-Limit— Validity. — 
The  holder  of  a  mandate  on  behalf  of  certain 
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persons  to  oppose  the  granting  of  a  licence 
at  a  Licensing  Court,  lodged,  without 
authority,  an  appeal  in  the  names  of  these 
persons  to  the  Appeal  Court.  Held  that 
his  clients,  after  the  time  for  appealing  had 
expired,  could  not  ratify,  quoad  third 
parties,  the  appeal  lodged  in  their  names. 
Ooodall  V.  Bilsland  and  Others;  Cassidy  v. 
Bilsland  and  Others,  1909,  S.  C.  1152;  46 
S.  L.  K  555;  1909,  1  S.  L.  T.  376;  and 
see  Eeview,  voce  Appeal  (Competency). 

9.  Certificate— Breach— Selling  Liquor  on 
Passenger  Vessel  on  Sunday — Penalty — 
Passenger  Vessels'  Licences  Amendment 
(Scotland)  Act,  1882  (45  &  46  Vict.  c.  66), 
sees.  1  and  2— Finance  Act,  1910  (10  Edw. 
VII.  c.  8),  sec.  50  (3). — A  complaint  charged 
a  contravention  of  see.  2  of  the  Passenger 
Vessels'  Licences  Act,  1882,  in  respect  that 
the  accused,  contrary  to  the  condition  of 
his  licence,  sold  intoxicating  liquor  on 
board  a  passenger  vessel  on  a  Sunday ;  and 
proceeded — "Whereby  you  are  guilty  of 
an  offence  within  the  meaning  of  sec.  50  (3) 
of  the  Finance  Act,  1910,  and  are  liable 
to  the  Excise  penalty  of  £50."  Eeld  that 
the  complaint  was  irrelevant,  in  respect 
that  the  accused,  being  the  holder  of  an 
unexpired  licence  at  the  date  of  the  offence, 
was  not  a  person  "required  to  take  out 
a  licence"  under  the  Finance  Act,  1910, 
and  was  therefore  not  liable  to  a  penalty 
of  £50.  Guthrie  v.  Wilson,  1911  (J.),  48 
S.  L.  R.  106 ;  1  S.  L.  T.  30 ;  6  Adam,  386. 


10.  Certificate  — Breach  of  Condition — 
Selling  Liquor  on  Passenger  Vessel  on  Sun- 
day— Penalty— Passage  Vessels  Licences 
Act,  1828  (9  Geo.  IV.  c.  47),  sec.  3— 
Passenger  Vessels  Licences  Amendment 
(Scotland)  Act,  1882  (45  &  46  Vict.  c.  66), 
sees.  1  and  2— Finance  (1909-10)  Act,  1910 
(10  Edw.  VII.  c.  8),  sec.  49  (1),  50  (3),  52,  92, 
96,  (1),  First  Schedule  (D).— A  complaint 
charged  the  holder  of  a  passenger  vessel 
licence,  endorsed  with  a  condition  against 
selling  liquor  on  Sunday,  with  having  con- 
travened the  condition  on  a  particular 
Sunday,  whereby  he  had  been  guilty  of 
selling  liquor  without  a  licence  contrary 
to  the  Finance  (1909-10  Act,  1910,  and 
was  liable  to  a  penalty  of  £50.  Held  (1) 
that  the  condition  had  been  validly  endorsed 
on  the  licence ;  (2)  that  the  penalty  for 
infringement  was  that  provided  by  the 
Act  of  1910,  viz.  £50,  and  not  that  incor- 
porated with  the  Act  of  1882,  from  sec.  3 
of  the  Passage  Vessels  Licences  Act,  1828, 
viz.  £10 ;  and  consequently  that  the  com- 
plaint was  both  competent  and  relevant. 


Rhind  v.  Wimpress,  1914  (J.),  S.  C.  31  > 
51  S.  L.  R.  78;  1913,  2  S.  L.  T.  355- 
7  Adam,  281. 

1 1 .  Certificate  —  Hotel — Breach  —  Bona- 
fide  Traveller— Licensing  (Scotland)  Act, 
1903  (3  Edw.  VII.  c.  25),  sec.  60.— A  person 
travelled  on  a  Sunday  to  a  place  ten  miles 
distant  from  his  home,  and  on  his  return 
was  supplied  with  liquor  at  a  hotel  in  the 
village  where  he  resided.  The  hotelkeeper 
was  convicted  of  a  breach  of  his  certificate. 
Held,  sustaining  the  conviction,  that  the 
moment  the  person  reached  the  place  where 
he  resided  he  ceased  to  be  a  bond-fide 
traveller  {Galloway  v.  Weber,  1889  (J.), 
16  E.  46,  appioved).  Cairns  v.  Todd,  1910 
(J.),  S.  C.  17;  47  S.  L.  R.  165;  1909. 
2S.  L.  T.  464;  6  Adam,  198. 

12.  Certificate — Hotel  — Breach— Bona- 
fide  Traveller — One  Bona-fide  Traveller 
Treating  Another — Licensing  (Scotland) 
Act,  1903  (3  Edw.  VII.  c.  25),  sec.  60  (1).— 
Two  bond-fide  travellers  were  supplied  with 
liquor  on  a  Sunday.  One  paid  for  both. 
The  hotelkeeper  was  convicted  of  an 
offence  in  having  sold  and  given  out  to  the 
one  traveller  liquor  "not  for  the  personal 
use  of  and  to  be  drunk  by''  him.  Held 
that  no  offence  had  been  committed,  as 
both  were  bond-Jide  travellers,  and  convic- 
tion quashed.  Clyde  v.  Davidson,  1910  (J.), 
S.  C.  11 ;  47  S.  L.  R.  167 ;  1909,  2  S.  L.  T. 
466  ;  6  Adam,  187. 

13.  Certificate  — Hotel— Holder  of  Six- 
Day  Certificate  Granted  an  Unrestricted 
Certificate—  "New  Certificate  "  or  Eenewal 
of  Certificate  —  Confirmation  —  Licensing 
Act,  1903,  sees.  13  and  107.— Held  that  where 
the  holder  of  a  six-day  certificate  applies 
for  an  unrestricted  hotel  certificate,  he  is 
applying  for  a  renewal,  not  for  a  "new 
certificate,"  and  that  consequently  con- 
firmation is  unnecessary.  Quinn  v.  Magis- 
trates of  Paisley,  1909,  S.  C.  1085;  46 
S.  L.  R.  825;  1909,  2  S.  L.  T.  35. 


14.  Certificate— Hotel— Time  for  Limit- 
ing Application  to  Six-Day  Certificate- 
Licensing  (Scotland)  Act,  1903,  sec.  38  (1). 
— Opinion  (per  Lord  President)  that  in  an 
application  for  an  hotel  certificate  it  is  not 
necessary  to  state  that  the  crave  is  for  a 
six-day  licence,  but  that  the  restriction 
is  timeously  brought  before  the  Court  when 
the  application  is  being  disposed  of.  Quinn 
V.  Magistrates  of  Paisley,  1909,  S.  C.  1085; 
46  S.  L.  R.  825 ;  1909,  2  S.  L.  T.  35. 
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15.  Certificate— Public-house— Breach- 
Breach  by  Servants— Licensing  Act,  1903 
(3  Edw.  VII.  c.  25),  sec.  59.— Held  that  a 
licence-holder  was  rightly  convicted  where 
he  had  failed  to  instruct  his  servant  as  to 
compliance  with  the  Act,  and  such  servant 
had  outwith  his  master's  knowledge  and 
presence  sold  to  a  child  under  fourteen 
years  of  age.  Greig  v.  MacLeod,  1908  (J.), 
S.  C.  14 ;  45  S.  L.  E.  233  ;  15  S.  L.  T.  620 ; 
5  Adam,  445. 

16.  Certificate  —  Public-house — Breach- 
Hours  of  Closing— "  Keeping  Open  House." 
— The  fact  that  a  public-house  door  was 
open  at  11.20  p.m.,  and  that  two  people 
came  out,  is  not  sufficient  alone  to  establish 
a  charge  of  keeping  open  house  during 
prohibited  hours.     Stirrat  v.  Lang,   1877, 

3  Coup.  510. 

17.  Certificate  —  Public-house— Breach— 
Licence-holder  Drunk — After  Hours. — It  is 

in  breach  of  his  certificate  if  a  licence- 
holder  gets  drunk  on  his  premises  after 
business  hours.  Kessack  v.  Smith,  1905  (J.), 
7  F.  75 ;  42  S.  L.  E.  725 ;  13  S.  L.  T.  198  ; 

4  Adam,  557. 

18.  Certificate  —  Public-house— Breach — 
Permitting  Drunkenness.  — "Two  men 
brought  a  drunken  friend  into  a  public- 
house  because  he  was  going  to  pay  for 
their  drinks.  The  barman  supplied  the 
friends  with  glasses  of  whisky  on  condition 
that  they  would  take  incapax  home,  and 
also  gave  the  latter  a  bottle  of  soda  water. 
The  three  sat  down  to  drink,  and  were 
discovered  by  a  policeman,  and  the  licence- 
holder  was  convicted  by  the  magistrate 
of  permitting  drunkenness.  The  Court 
quashed  the  conviction,  holding  that  the 
publican  had  taken  all  steps  reasonable  in 
the  circumstances  to  prevent  drunkenness 
on  the  premises.  Soutar  v.  Auchinachie, 
1909  (J.),  S.  C.  16;  46  S.  L.  E.  243; 
16  S.  L.  T.  663 ;  5  Adam,  647. 

19.  Certificate  —  Public-house— Breach- 
Permitting  Drunkenness.— A  publican  and 
his  friend  got  drunk  together  in  the  licensed 
premises  after  hours.  Eeld  that  there  was 
a  breach  of  certificatein  permitting  drunken- 
ness. Kessack  v.  SmUh,  1905  (J.),  7  F.  75 ; 
42  S.  L.  E.  725;  13  S.  L.  T.  198; 
4  Adam,  557. 

20.  Certificate  —  Public-house  —  Discon- 
form  to  Register— Noted  Diminution  of 
Hours  of  Standing  Open.— A  certificate  in 
the  scheduled  form  had  noted  at  the  foot 


that  the  house  for  which  it  was  granted 
was  in  a  "  particular  district,"  with  an  early 
hour  of  closing.  The  register  contained 
no  such  qualification.  Held  that  the  certifi- 
cate was  irregular,  but  valid.  Black  v. 
Grangemouth  Magistrates,  1907,  S.  C.  218 ; 
44S.  L.  E.  185;  14  S.  L.  T.  548. 

21.  Certificate— Public-house  —  Hours  — 
Reduction  Below  Scheduled  Number.— It 
is  competent  for  magistrates  to  grant  a 
certificate  for  a  public-house  in  a  "par- 
ticular locality"  (sec.  35  of  Act  1903), 
where  the  hours  of  standing  open  are  less 
than  the  number  in  the  scheduled  form  of 
certificate.  Black  v.  Grangemouth  Magis- 
trates, 1907,  S.  C.  218;  44  S.  L.  E.  185; 
14  S.  L.  T.  548. 

22.  Certificate— Public-house— Hours  of 
Closing  —  "  Particular  Locality  "  —  Licens- 
ing Act,  1903,  sec.  35.— A  resolution  by 
magistrates  that  an  area  should  be  a  "  par- 
ticular locality "  for  early  .  closing  held 
valid  although  it  covered  all  the  public- 
houses  in  the  town.  Black  v.  Grangemouth 
Magistrates,  1907,  S.  C.  218 ;  44  S.  L.  E. 
185;  14  S.  L.  T.  548. 

23.  Certificate  —  Renewal  —  Objections- 
Title  to  Object— Objection  by  Mandate- 
Averment  that  Objections  Really  those  of 
Mandatary— General  Objections  that  Dis- 
trict Over-Licensed— Competency.— In  an 
action  of  reduction  of  the  deliverance  of  a 
Licensing  Court  refusing  to  grant  a  licence- 
holder  a  renewal  of  his  certificate,  pursuer 
averred  (1)  that  the  objections  which  had 
been  taken  to  his  certificate,  although 
ostensibly  in  the  names  of  owners  or 
occupiers  of  property  in  the  district,  were 
in  reality  the  objections  of  a  vigilance 
association  (with  no  locus  standi)  to  whose 
agent  the  objectors  had  been  induced  to 
give  a  mandate;  and  (2)  that  no  specific 
objections  had  been  taken  to  his  certificate, 
but  merely  a  general  objection  that  the 
district  was  over-licensed.  Held  that  these 
averments  were  irrelevant,  and  action 
dismissed.  Goodall  v.  Shaw,  1913,  S.  C. 
630;  50  S.  L.  E.  438;  1913,  1  S.  L.  T. 
245. 

24.  Licensed  Premises— Public-house  or 
Railway  Refreshment  Rooms  —  Refresh- 
ment Rooms  Adjoining  Railway  Station- 
Use  by  General  Public— Finance  (1909-10) 
Act,  1910  (10  Edw.  VII.  c.  8),  First 
Schedule  (5). — Circumstances  in  which  held 
by  Lord  Cullen  (Ordinary)  that  the  refresh- 
ment rooms  at  Mallaig  railway  station  were 
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"  premises  adapted  to  be  and  bondfde  used 
as  refreshment  rooms  at  a  railway  station," 
and  accordingly  that  the  maximum  licence 
duty  exigible  in  respect  thereof  under  the 
provisions  of  the  Finance  Act,  1910,  was 
£50.  Robertson  v.  The  Lard  Advocate,  1913 
(0.  H.),  1  S.  L.  T,  200. 


25.  Offence— Procedure— Offences  against 
the  Licensing  Laws— Magistrates— Justices 
of  the  Peace — Concurrent  Jurisdiction.— 
Justices  of  the  peace  of  a  county  have  con- 
current jurisdiction  with  the  magistrates  of 
a  burgh  within  the  county  to  try  persons 
resident  in  the  burgh  for  offences  against 
the  Licensing  Act  committed  there.  Tasker 
V.  Simpson,  1904  (J.),  7  F.  33 ;  42  S.  L.  E. 
228;  12  S.  L.  T.  584. 


26.  Offence  —  Procedure  —  Public-house 
—Licensing  Act,  1903,  sec.  91  (1),  (2),  (3).— 
Offences  against  the  provisions  of  the  above 
Act  may  be  tried  under  the  Burgh  Police 
Act,  1892,  or  the  Summary  Jurisdiction 
Acts.  Rowland  v.  Deas,  1906  (J.),  8  F. 
86  j  43  S.  L.  E.  859  ;  14  S.  L.  T.  293. 


27.  Offence — Prosecution  —  Prosecutor — 
Remuneration  —  County  Council  —  Burgh 
Police  Act  Offence  or  Licensing  Act  Offence. 

— The  burgh  prosecutor  of  a  police  burgh 
to  which  the  Burgh  Police  Act  of  1892 
applied  was  also  appointed  to  prosecute 
offences  within  the  burgh  under  the  Licens- 
ing (Scotland)  Act,  1903.  Held  that  he 
was  not  entitled  under  sec.  91  (1)  of  the 
Licensing  Act  to  be  remunerated  by  the 
County  Council  in  respect  of  prosecutions 
of  offences  specified  in  sec.  70  of  that  Act, 
such  offences  being  in  virtue  of  subsec.  (4) 
of  that  section  offences  against  the  Police 
Acts  and  not  against  the  Licensing  Acts. 
Smith  V.  Ayr  County  Council,  1907,  S.  C. 
649;  44  S.  L.  "E.  414  ;  14  S.  L.  T.  815. 


28.  Theatre— Conditional  Licences— Con- 
dition that  Licensee  should  not  Apply  for 
an  Excise  Licence  without  Justices'  Con- 
sent—Licensing Act,  1835,  sec.  7— Licens- 
ing Act,  1903,  sec.  47— Theatre  Regulation 
Act,  1845. — Held  that  the  justices  in  grant- 
ing a  theatre  licence  are  entitled  to  impose 
the  condition  that  the  grantees  should  not 
apply  for  an  Excise  licence  without  the 
consent  of  the  justices.  Temperance  Halls 
Co-operative  Building  Society,  Ltd.  v.  Glasgow 
Pavilion  Coy.  Ltd.,  1907  (6.  H.),  15  S.  L.  T. 
212.  (See  also  Pkoperty,  voce  Sale  op 
Heritage.) 


LIEN 

See  Eetention. 

Accountant's,  see  Company,  voce  Books. 

Company's,  over  Shares  eor  Debts  Due 
BY  "Holder,"  see  Company,  voce 
Shares. 

Law-Agent's,  see  Company,  voce  Liqui- 
dation. 

Eailway  Company's,  see  Sale,  voce 
Stoppage  in  transitu. 

Salvor's,  see  Ship,  voce  Salvage. 

Seamen's,  see  Ship,  voce  Seaman. 


LIFERENT  AND  FEE 

See  (1)  Succession. 

(2)  Trust. 

(3)  Vesting. 

Advances,  Power  to  Make,  15. 
Appointment,  Power  of,  25;   see  also 

voce  Faculties  and  Powers. 
Apportionment,  Power  of,  29;  see  voce 

Faculties  and  Powers. 
Bonus,  4,  5. 

Capital  or  Income,  4-10. 
Casualties,  11. 
Constitution,  1,  2. 
Construction,  16,  17,  30-33. 
Contingent  Fee,  3. 
Defeasible  Fee,  17,  18. 
Destination,  2,  12,  13,  32. 
Disposal,  Power  of,  12,  18,  19,  22,  23. 
Dividends,  4,  5. 
Fiduciary  Fee,  2,  13, 
Heritable  Subjects,  Alterations  on, 

10,  36. 
Holograph  Writing,  Construction  of, 

31. 
Implied  Fee,  15. 
Implied  Liferent,  1. 
Improvements,  10. 
Investments,  6,  32. 
Liferent  Allenarly,  13,  14,  16,  32. 
Liferent  or  Fee,  13-32. 
Liferenter  and  Fiar,  4-12, 
Literary  Works,  7. 
Lordships,  9. 
Minerals,  8,  9. 

Occupant  or  Liferenter,  33-36. 
Powers  of  Liferenter,  12, 18-20,  22,  23. 
Profits  from  Sale  of  Books,  7. 
Protected  Succession,  24. 
Qualified  Fee,  20. 
Eents,  8,  9. 
Eepugnancy,  25-28. 
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Rkstrictions,  14,  17,  25-28. 

Royalties,  7. 

Successive  Liferents,  13,  29. 

Trust,  2. 

"  Use,"  34-36. 

Valuation  of  Shares,  29. 

Wayleave,  9. 

1.  Liferent  —  Constitution  —Implied.  — 
Held  that  there  could  be  no  implied  gift 
of  a  liferent  in  circumstances  other  than 
those  expressly  set  forth  in  the  deed  con- 
ferring it.  Bate's  Trs.  v.  Bate,  1906,  8  F. 
861 ;  43  S.  L.  R.  660;  14  S.  L.  T.  95. 

2.  Liferent— Constitution— Trust  —  Des- 
tination—Fee and  Liferent— Fiduciary  Fee. 
— A  party  in  right  of  a  heritable  bond 
conveyed  the  same  by  a  disposition  assigna- 
tion and  settlement  to  certain  persons  in 
liferent,  and  to  the  heir  of  entail  who  might 
be  in  possession  of  certain  estates  at  the 
expiry  of  the  liferent  in  fee.  Opinion  (jper 
the  Lord  President)  that  such  a  destination 
could  not  be  effectual  without  the  inter- 
position of  a  trust.  Colvile's  Trs.  v. 
Marindin  and  Others,  1908,  S.  C.  911;  45 
S.  L.  R.  746;  16  S.  L.  T.  197. 

3.  Liferent  —  Contingent  Fee  —  Entail 
Amendment  (Scotland)  Act,  1868,  sec.  17. 
— Held  that  the  representatives  of  a  person 
who  enjoyed  the  liferent  of  a  share  of 
residue  and  had  a  right  of  fee,  but  con- 
tingent on  his  surviving  another  person, 
had  no  claim  to  the  fee,  their  author 
having  died  while  his  right  was  still  con- 
tingent. Shiells'  Trs.  v.  Shiells'  Trs.,  1906, 
8  F.  848 ;  43  S.  L.  R.  623  ;  14  S.  L.  T.  74. 

4.  Liferenter  and  Fiar— Capital  or  In- 
come—Bonus— Dividend— Issue  of  Fresh 
Capital— Shares  in  Company.— A  company 
determined  to  distribute  a  portion  of  a 
reserve  fund  among  shareholders  in  the 
form  of  a  bonus  dividend;  and  simul- 
taneously to  issue  new  shares  to  the  same 
amount  as  the  sum  being  distributed, 
giving  to  each  shareholder  the  option  of 
acquiring  new  shares  of  a  value  equal  to 
the  sum  he  was  receiving  as  bonus  dividend. 
In  a  question  between  the  fiar  and  life- 
renter  of  certain  shares,  held  that  the 
bonus  dividend  went  to  the  liferenter. 
Blyth's  Trs.  v.  Milne,  1905,  7  F.  799;  42 
S.  L.  R.  676 ;  13  S.  L.  T.  292. 

5.  Liferenter  and  Fiar— Capital  or  In- 
come—Bonus—Dividends—Issue of  Fresh 
Capital.— The  directors  of  a  theatrical  com- 
pany applied  a  reserve  fund  to  the  purchase 


of  additional  property.  This  was  done  by 
creating  new  capital  and  by  offering  that 
new  capital  to  the  shareholders  in  the  form 
of  a  dividend  bonus,  declaring  the  bonus 
at  such  an  amount  that  each  shareholder 
would  have  exactly  enough  money  to  pay 
for  the  new  share  offered.  Held  in  a 
question  between  a  liferenter,  a  widow  of 
a  shareholder,  and  the  fiar,  that  the  bonus 
was  part  of  the  capital  of  the  trust  estate. 
Howard's  Trs.  v.  Howard,  1907,  S.  C.  1274; 
44  S.  L.  R.  952;  15  S.  L.  T.  316. 

6.  Liferenter  and  Fiar— Capital  or  In- 
come—Expense of  Changes  in  Trust  Invest- 
ments.— Held  that  such  expenses  were  a 
charge  on  the  capital  of  the  trust.  Wears 
V.  Roger's  Tr.,  1906  (0.  H.),  13  S.  L.  T. 
980. 

7.  Liferenter  and  Fiar— Capital  or  In- 
come —  Literary  Works  —  Royalties  and 
Profits  from  Sale  of  Books.— A  testator 
directed  his  trustees  to  hold  the  residue 
of  his  estate  for  the  liferent  use  of  his 
niece  and  to  pay  her  the  free  annual  income 
thereof.  He  was  the  author  of  a  number 
of  books,  some  of  which  were  published 
during  his  lifetime  and  others  after  his 
death,  and  the  remuneration  received  there- 
for was  in  one  or  other  of  the  following 
ways: — (1)  Payment  of  a  sum  down;  (2) 
a  royalty  on  sales ;  and  (3)  a  share  of 
profits.  Held  (1)  that  the  royalties  and 
profits  derived  from  the  sale  of  books 
published  prior  to  the  testator's  death  fell 
to  the  liferentrix  as  income ;  and  (2)  that 
all  proceeds  from  the  sale  of  books  published 
after  the  testator's  death  fell  to  be  treated 
as  capital.  Davidson's  Trs.  v.  Ogilvie,  1910, 
S.  C.  294;  47  S.  L.  R.  248;  1910,  1 
S.  L.  T.  45. 

8.  Liferenter  and  Fiar — Capital  or  In- 
come—Minerals—Minerals Opened  up  after 
Testator's  Death —  Will— Construction. — 
Where  minerals  had  not  been  worked 
during  the  lifetime  of  a  testator,  but  were 
subsequently  let  by  his  trustees,  held  that 
the  rent  paid  for  them  went  to  capital  and 
not  to  income.  Banken's  Trs.  v.  Banken, 
1908,  S.  C.  3 ;  45  S.  L.  R.  10;  15  S.  L.  T. 
385.  (See  also  Succession,  voce  Accumu- 
lations.) 

9.  Liferenter  and  Fiar— Capital  or  In- 
come— Rents  and  Lordships — Minerals — 
Wayleave. — A  trust  estate  consisted  of  three 
separate  parcels  of  land,  the  minerals  in 
which  could  not  be  worked  the  one  from 
the  other.     At  the    truster's    death    the 
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minerals  in  the  first  parcel  were  let  and 
worked,  in  the  second  were  let  but  un- 
worked,  and  in  the  third  were  unlet.  Held 
(1)  (follomng  Dick's  Trs.  v.  Robertson,  1901, 
3  F.  1021)  that  should  the  minerals  in  the 
second  parcel  be  worked,  the  lordships 
would  fall  to  the  liferenter ;  and  (2)  that 
should  the  minerals  in  the  third  parcel  be 
let,  the  rents  and  lordships  fell  to  be 
accumulated  for  the  fiars,  the  liferenter 
getting  only  the  interest,  but  that  any 
wayleave  would  fall  to  the  liferenter. 
JSlaismith's  Trs.  v.  Naismith  and  Others,  1909, 
S.  C.  1380;  46  S.  L.  E.  844;  1909,  2 
S.  L.  T.  127. 

10.  Liferenter  and  Fiar — Capital  or  In- 
come— Bepairs  on  Heritable  Subjects — Ex- 
traordinary Expenditure.— i?«Z(i  by  Lord 
Skerrington  (Ordinary)  that  expenditure 
on  structural  alterations  on  heritable 
subjects  forming  part  of  a  trust  estate, 
and  on  an  installation  of  electric  light, 
consisted  of  extraordinary  repairs  or  im- 
provements the  cost  of  which  fell  to  be 
charged  against  capital.  Templeton  v.  Burgh 
of  Ayr,  1912  (0.  H.),  1  S.  L.  T.  421. 

11.  Liferenter  and  Fiar — Income — Casu- 
alties —  Purchase  by  Trustees  of  Feu- 
Duties  and  Ground- Annuals. — In  a  question 
between  the  liferenters  and  fiars  in  a  trust 
estate,  held  that  duplicands  of  feu-duties 
and  ground-annuals,  partly  disponed  by 
the  testator  and  partly  purchased  by  the 
trustee,  fell  equally  to  income.  Mac- 
dougalVs  Factm  v.  Watson,  1909,  S.  C.  215 ; 
46  S.  L.  E.  172  ;  16  S.  L.  T.  530. 

12.  Liferenter  and  Fiar  —  Liferent  of 
Moveables  with  Unlimited  Power  of  Dis- 
posal— Destination  Over — Sale  of  Move- 
ables during  Life  of  Liferenter.— A.  testator, 
by  his  will,  gave  his  widow  the  liferent  use 
and  enjoyment  of  all  his  moveables,  with 
power  to  her  to  dispose  of  all  or  any  of  the 
same  "by  way  of  gift  and  otherwise"  as 
she  thought  fit.  There  was  a  destination 
over  of  the  moveables  not  disposed  of  by 
her  during  her  lifetime.  Held  by  Lord 
CuUen  (Ordinary)  that  the  price  of  certain 
farm  stock  sold  by  the  trustees  during  the 
lifetime  of  the  widow  belonged  to  her. 
Currie's  Trs.  v.  Gwrie,  1912  (0.  H.),  1 
S.  L.  T.  16. 

13.  Liferent  or  Fee— Destination— Suc- 
cessive Liferents— Fiduciary  Fee.— By  a 
disposition  lands  were  destined  to  A.  and 
B.  in  liferent  allenarly,  and  to  the  heirs  of 
the  body  of  B.,  whom  failing  to  the  heirs 


of  the  body  of  A.,  whom  failing  to  other 
substitutes  in  fee,  with  a  declaration  that 
A.,  during  her  lifetime,  should  enjoy  the 
liferent  to  the  exclusion  of  B.  Held  by 
Lord  Skerrington  (Ordinary)  that  during 
A.'s  lifetime  A.  and  not  B.  was  fiduciary 
fiar.  Campbell  v.  Duncan,  1913  (0.  H.), 
1  S.  L.  T.  260. 

14.  Liferent  or  Fee— Direction  to  "Di- 
vide" Residue  among  Children  —  Subse- 
quent Eestriction  of  Child's  Share  to  Life- 
rent with  Fee  to  Issue. — A  testator  directed 
his  trustees  to  "  divide  "  the  residue  of  his 
estate  "  equally  among  "  his  children,  and 
with  regard  to  the  share  of  residue  which 
might  "effeir  or  belong"  to  one  of  his 
sons,  he  directed  them  to  hold  and  invest 
the  same  in  their  own  names  for  behoof  of 
that  son  and  his  widow  in  liferent  allenarly 
and  for  his  issue  in  fee.  The  son  survived 
the  testator  and  died  unmarried.  Held 
that  his  share  of  residue  had  vested  in  him 
in  fee.  Cowan's  Tr.  v.  Jardine,  1913,  S.  C. 
927  ;  50  S.  L.  E.  711 ;  1913,  1  S.  L.  T.  493. 

15.  Liferent  or  Fee — Direction  to  Hold  for 
Liferent  only — Power  to  Make  Advances 
— Intestacy.— Where  there  was  no  initial 
gift  of  a  fee,  but  only  a  direction  to  trustees 
to  divide  into  shares  and  hold  the  shares  in 
liferent,  coupled  with  a  power  to  make 
advances  to  the  beneficiaries  out  of  capital^ 
the  Court  refused  to  hold  that  there  was 
an  implied  fee  although  the  result  was  to 
hurl  the  corpus  of  the  share  into  intestacy. 
Macgregor's  Trs.  v.  Macgregor,  1909,  S.  C. 
362  ;  46  S.  L.  E.  296  ;  1909,  1  S.  L.  T.  73. 
(See  also  Succession,  voce  Accretion.) 

16.  Liferent  or  Fee — "Direction  to  Pay 
to  or  Secure  and  Stock  out  for" — Will- 
Construction. — A  testator  directed  his 
trustees  to  pay  to  or  secure  and  stock  out 
for  Mary,  Jane,  and  Christina,  daughters 
of  Duncan  Smith,  share  and  share  alike,, 
the  sum  of  £9000,  that  is,  £3000  to  each 
in  liferent  allenarly,  and  to  the  lawful  issue 
of  their  bodies  in  fee.  A  declaration 
followed  that  the  shares  of  predeceasers 
should  accrue  to  the  survivors  or  survivor 
in  liferent,  and  to  their  or  her  issue  in  fee. 
Mary  and  Jane  both  predeceased  the 
testator,  unmarried.  Christina  survived 
the  testator,  but  died  also  unmarried. 
Held  that  the  right  of  Christina  in  her 
original  share,  and  also  in  the  shares  of 
her  sisters  which  accresced  to  her,  was 
limited  to  a  liferent.  Steele  (Ramsay's 
Factor)  v.  SmUh's  Trs.,  1910  (0.  H.),  1 
S.  L.  T.  87. 
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17.  Liferent  or  Fee— Gift  of  Fee  Subject 
■to  Resolutive  Condition— Will— Construc- 
tion.— A  testator  directed  his  trustees  to 
pay  and  make  over  the  shares  of  residue 
■effeiring  to  his  sons  to  them  on  their 
respectively  attaining  the  age  of  twenty- 
four  years.  Vesting  was  declared  to  he 
postponed  until  the  date  of  payment.  By 
u  codicil  he  directed  his  trustees,  without 
making  any  express  revocation,  to  hold  the 
■sons'  shares  for  them  respectively  in  life- 
rent and  their  respective  issue  in  fee.  Held 
that  a  right  of  fee  vested  in  each  son  on 
his  attaining  the  age  of  twenty-four,  subject 
to  defeasance  in  the  event  of  his  dying 
leaving  issue  ;  and  that  accordingly  two  of 
the  sons  who  had  survived  and  had  died 
without  issue  were  fiars  of  their  shares 
(Dalgleish's  Trs.  v.  Bannerman's  Ears.,  1889, 
16  R.  559 ;  and  Tweeddale's  Trs.  v.  Tweed- 
dale,  1905,  8  F.  264,  followed).  Moore 
(Bunten's  Factor)  v.  Buiiten,  1909  (0.  H.), 
2  S.  L.  T.  451. 

18.  Liferent  or  Fee  —  Liferent  with 
Power  of  Appropriation  or  Disposal. — By 

a  mutual  settlement  spouses  conveyed  their 
whole  estates  to  the  survivor  in  liferent  and 
to  their  children  in  fee.  The  survivor  was 
appointed  to  be  executor  to  the  predeceaser, 
and  was  also  given  power  to  encroach  upon 
and  to  use  and  dispose  of  the  fee.  Upon 
the  death  of  the  husband,  held  that  the 
wife's  interest  in  his  estate  was  limited  to 
a  liferent,  and  that  the  beneficial  fee  had 
vested  in  the  children  of  the  marriage, 
subject  to  defeasance  in  the  event  of  the 
liferentrix  exercising  the  power  of  appro- 
priation or  disposal  (Eeddie  Trs.  v.  lAndsay, 
1890,  17  R.  558,  followed;  Denholm's  Trs. 
V.  Denholm's  Trs.,  1908,  S.  C.  255,  distirir- 
guished).  Dingwall  v.  Dow,  1909  (0.  H.), 
2  S.  L.  T.  311. 

19.  Liferent  or  Fee  —  Liferent  and 
Power  of  Disposal  by  Will.— The  Court 
refused  to  ordain  trustees  to  make  im- 
mediate payment  to  a  beneficiary  of  a  fund 
held  by  them  for  him  in  liferent,  but  with 
a  power  of  disposal  by  will.  Mackenzi^s 
Trs.  V.  Kilmarnock's  Trs.,  1909,  S.  C.  472; 
46  S.  L.  R.  217  ;  16  S.  L.  T.  676  ;  Ewing's 
Trs.  V.  Ewing,  1909,  S.  0.  409  :  46  S.  L.  R. 
316;  1909,  1  S.  L.  T.  104. 

20.  Liferent  or  Fee— Liferent  with  Power 
of  Encroachment— Qualified  Fee.— A  testa- 
tor left  the  whole  residue  of  his  estate  to 
his  wife  subject  to  certain  conditions  and 
directions.  Held  that  her  right  was  a 
qualified  one — more  than  a  liferent,  and 


less  than  a  fee.     Forsyth  v.  Forsyth,  1905 
(0.  H.),  12  S.  L.  T.  778. 

21.  Liferent  or  Fee— Liferenter  Born  after 
Date  of  Deed— Right  to  Fee— Whether 
Annuitant  or  Liferenter— Entail  Amend- 
ment Act,  1848  (11  &  12  Vict.  c.  36),  sees. 
47  and  48— Entail  Amendment  Act,  1868 
(31  &  32  Vict.  c.  84),  sec.  11.— Held  that  a 
person  in  right  of  a  share  in  an  annuity 
secured  by  an  antenuptial  bond,  of  full 
age,  and  born  after  the  date  of  the  deed, 
was  neither  a  person  "in  possession"  of 
land  or  estate  within  the  meaning  of  sec. 
47  of  the  Entail  Act,  1848,  nor  a  person 
having  a  "liferent"  interest  within  the 
meaning  of  sec.  48  of  the  Entail  Act,  1848, 
and  sec.  17  of  the  Entail  Act,  1868,  so  as 
to  entitle  him  to  immediate  payment  of  a 
share  of  the  capital.  Dryburgh's  Tr.  v. 
Dryhurgh's  Tr.,  1912,  S.  C.  939 ;  49  S.  L.  R. 
611;  1912,  1  S.  L.  T.  385.  (And  see 
Succession,  voce  Accretion.) 

22.  Liferent  or  Fee— Power  of  Consump- 
tion or  Disposal. — By  mutual  settlement  a 
wife  conveyed  to  her  husband  her  whole 
estate  with  power  to  deal  with  it  as  he 
pleased.  By  a  subsequent  clause  she  pro- 
vided that  her  estate,  in  so  far  as  not 
consumed  by  her  husband,  should  go  at 
his  death  to  certain  other  persons.  Power 
of  revocation  was  reserved  in  the  deed. 
The  husband  survived  his  wife  and  died 
without  having  consumed  all  her  estate. 
Held  that  the  right  conferred  on  the 
husband  was  not  a  complete  fee,  and  that 
the  residue  of  the  wife's  estate  was  carried 
over  by  her  settlement.  Denholm's  Trs.  v. 
Denholm's  Trs.,  1907,  S.  C.  61 ;  44  S.  L.  R. 
42 ;  14  S.  L.  T.  394. 

23.  Liferent  or  Fee— Power  of  Disposal.— 

A  gift  in  liferent  with  a  power  of  disposal 
held  not  equivalent  to  a  fee  (Greenlees'  Trs. 
V.  Greenlees,  1894,  22  R.  136;  32  S.  L.  R. 
106;  2  S.  L.  T.  334,  distinguished;  Baird's 
Trs.  V.  Jackson,  1903,  5  F.  472  ;  40  S.  L.  R. 
585;  10  S.  L.  T.  719;  Douglas'  Trs., 
1902,  5F.  69;  40S.  L.  R.  103;  10  S.  L.  T. 
328,  followed).  Brown  v.  Warden,  1905 
(0.  H.),  12  S.  L.  T.  670. 

24.  Liferent  or  Fee— Protected  Succes- 
sion.— A  lady  bequeathed  shares  of  the 
residue  of  her  estate  to  nieces  "to  be 
invested  in  good  security,  .  .  .  and  in 
the  event  of  any  of  them  dying  without 
leaving  children  the  amount  settled  on 
them  shall  revert  equally  on  their  death  to 
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the  remaining  branches  of  the  family  of 
my  brother  J.  H.  .  .  ."  Held  that  a  fee 
was  conferred  on  the  nieces.  Houston  v. 
Mitchells,  1877,  5  E.  154;  15  S.  L.  E.  102. 

25.  Liferent  or  Fee— Repugnancy — Gift 
Restricted. —A  direction  to  trustees  to  hold 
daughters'  shares  of  residue  bequeathed 
"  for  behoof  of  my  children  equally,"  and 
"on  the  death  of  each  daughter  to  pay  her 
share  "  as  she  might  appoint,  held  to  confer 
on  the  daughters  a  liferent  with  power  of 
appointing,  and  not  a  fee.  Forrest's  Trs. 
V.  Beid,  1904,  7  F.  142;  42  S.  L.  E.  133; 
12  S.  L.  T.  484.  Cf.  Anderson's  Trs.  v. 
Anderson,  1904,  7  F.  224 ;  42  S.  L.  E.  167  ; 
12  S.  L.  T.  533. 

26.  Liferent  or  Fee— Repugnancy— Gift 
Restricted. — In  this  case  the  Court  recog- 
nised the  possibility  of  a  fee,  given  by  one 
part  of  a  deed,  being  restricted  by  clauses 
in  later  parts  of  the  deed ;  the  eflfect  of  the 
later  clause  being  to  suspend  payment 
during  the  life  of  the  beneficiary.  Tweed- 
dales'  Trs.  V.  Tweeddale,  1905,  8  F.  264; 
43  S.  L.  E.  193;  13  S.  L.  T.  621. 

27.  Liferent  or  Fee— Repugnancy— Gift 
Restricted— Gift  of  Fee— Subsequent  Direc- 
tion that  Fee  should  be  Alimentary.— A 
testator  directed  his  trustees  to  realise  his 
whole  estate,  and,  subject  to  the  dis- 
cretionary power  aftermentioned,  to  divide 
the  proceeds  equally  among  his  children. 
He  declared  that,  notwithstanding  this 
power  of  division,  his  trustees  should  have 
the  most  absolute  discretionary  power  to 
retain  the  share  or  shares  falling  to  any  of 
his  children  instead  of  paying  the  same 
over,  and  to  pay  over  the  annual  income 
only,  derived  from  the  share  or  shares  so 
retained.  He  further  declared  "that  the 
whole  provisions  hereunder  in  favour  of 
my  son  J.  W.  are  purely  and  strictly 
alimentary,  and  the  same  shall  not  be 
attachable  by  the  debts  or  deeds  of  the 
said  J.  W.,  nor  attachable  by  the  diligence 
of  his  creditors."  There  was  no  ulterior 
destination  of  J.  W.'s  share,  and  the 
trustees  were  prepared  to  hand  over  his 
share  to  him,  if  they  had  power  to  do  so. 
Held  (diss.  Ld.  Johnston)  that  a  right  of  fee 
was  conferred  on  J.  W.  by  the  settlement, 
that  the  declaration  that  the  provision  to 
him  should  be  alimentary  was  ineffectual, 
and  accordingly  that  he  was  entitled  to 
payment  of  his  share.  Watson's  Trs.  v. 
Watson,  1913,  S.  C.  1133 ;  50  S.  L.  E.  901 ; 
1913,  2  S.  L.  T.  172. 


28.  Liferent  or  Fee— Repugnancy— Gift 
of  Fee  Followed  by  Limiting  Provision.— A 

testator  disposed  of  the  residue  of  his  estate 
by  leaving  it  to  two  persons  "for  behoof 
of"  two  ladies,  and  directed  these  two 
persons  "  to  put  not  a  shilling  at  risk  during 
the  life  of  the  two  ladies."  There  was  no 
further  disposal  of  the  residue.  Held  that 
the  residue  vested  in  the  two  ladies 
equally  in  fee  and  that  they  were  entitled 
to  immediate  payment  thereof.  Veitch's 
Trs.  V.  Rutherford,  1914,  S.  C.  182; 
51  S.  L.  E.  150;  1913,  2  S.  L.  T.  439. 


29.  Liferent  or  Fee— Successive  Liferent 
— Party  Bom  after  Date  of  Deed— Right  ta 
Fee — Valuation  of  Share— Entail  Amend- 
ment (Scotland)  Act,  1868,  sec.  17.— A 
testator  directed  his  trustees  to  apportion 
the  residue  of  his  estate  among  his  children, 
declaring  that  the  shares  should  not  vest 
in  them  or  their  children  (his  grandchildren) 
but  that  they  should  receive  only  the 
interest.  On  the  death  of  his  grandchildren 
the  shares  were  directed  to  be  paid  to  their 
issue  (his  great-grandchildren).  The  funds 
were  to  be  managed  as  one  composite  fund. 
Certain  grandchildren  born  after  the 
testator's  death,  and  having  attained 
majority,  claimed  payment  of  their  shares 
in  fee,  and  founded  on  sec.  17  of  the  Entail 
Amendment  Act,  1868.  Held  (1)  that  the 
Act  applied  {Shklls'  Trs.,  1906,  8  F.  848 ; 
M'Culloch  V.  M'Culloch's  Trs.,  1903  (H.  L.), 
6  F.  3,  distinguished);  and  (2)  that  the 
shares  fell  to  be  valued  as  at  the  date  of 
payment.  Baxter  v.  Baxters,  1909,  S.  C. 
1027;  46  S.  L.  E.  743;  1909,  1  S.  L.  T. 
533. 

30.  Liferent  or  Fee— Will— Construction 
—Direction  to  "Hold  and  Apply"  in 
Manner  Provided  —  Annuity — Power  to 
Pay  over  Portion  of  Capital  of  Share.— 
A  testator  directed  his  trustees  to  hold  and 
apply  in  the  manner  provided  the  residue 
of  his  estate  for  behoof  of  his  children 
nominatim,  and  with  regard  to  his  son  T. 
directed  that  the  trustees  should  hold  and 
apply  his  share  as  follows : — (1)  To  pay 
him  a  certain  annuity  for  his  liferent 
alimentary  use,  and  (2)  to  hold  the  residue 
of  his  share  for  behoof  of  his  children,  with 
power  of  appointment  to  him.  The  trustees 
were  empowered,  notwithstanding  the  fore- 
going provisions,-  to  lend  or  pay  over  to 
T.  such  portion  of  the  capital  of  his  share 
as  they  might  think  proper.  And,  further, 
T.  was  empowered  to  confer  upon  his 
widow  a  liferent  of  one-half  of  his  share  so 
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far  as  not  paid  to  him  at  his  death.  Held 
by  Lord  Mackenzie  (Ordinary)  that  there 
had  been  no  gift  of  the  fee  of  his  share  to 
T.  Neilson's  Trs.  v.  Neilsm's  Trs.,  1909 
(0.  H.),  2  S.  L.  T.  282. 

31.  Liferent  or  Fee— Will— Construction 
— Holograph  Writings. — Held  upon  a  con- 
struction of  a  holograph  testamentary 
writing  contained  in  a  document  partly 
printed  and  partly  holograph,  that  a  life- 
rent only  of  the  estate  had  been  conferred 
upon  the  testator's  widow.  Carmichael's 
Exrs.  V.  Carmichaels,  1909,  S.  C.  1387;  46 
S.  L.  E.  807 ;  1909,  2  S.  L.  T.  4. 

32.  Liferent  or  Fee— Will— Direct  Words 
of  Gift  Followed  by  Instructions  to  Invest 
and  Convey  to  Daughters  in  Liferent  and 
their  Children  in  Fee— Destination  Over — 
Bequest  not  made  Fee  by  Power  to  Trus- 
tees to  Advance. — A  testator  directed 
his  trustees  on  the  happening  of  certain 
events  to  convey  his  whole  residue  equally 
among  his  children.  In  the  immediately 
following  clause  he  directed  his  trustees  to 
invest  the  daughters'  shares  in  certain 
classes  of  investments,  and  to  convey  the 
same  to  them  in  liferent  allenarly,  and  to 
their  children  in  fee,  with  a  destination 
over  to  their  brothers  and  sisters  then  alive. 
The  trustees  had  power  to  make  advances 
to  the  beneficiaries.  Held  that  the 
daughters  had  only  a  liferent  of  their 
shares  {Lindsay's  Trs.  v.  Lindsay,  1880, 
8  E.  281;  18  S.  L.  R.  199;  Dalgleish's 
Trs.  V.  Bannerman's  Exrs.,  1889, 16  E.  559; 
26  S.  L.  E.  424,  distinguished).  Matthew's 
Trs.  V.  Matthew,  1905  (O.  H.),  13  S.  L.  T. 
470. 

33.  Liferenter  or  Occupant — Liferent  or 
Right  of  Occupancy  of  House— Incidence  of 
Burdens— Will— Construction.— A  testator 
bequeathed  the  residue  of  his  estate  in 
shares  to  his  son  in  fee  and  to  his  four 
daughters  and  their  issue  in  liferent  and 
fee  respectively.  He  expressed  a  wish 
that  his  children  should  live  together  at 
his  house  so  long  as  they  remained  un- 
married, but  that  on  the  marriage  of  his 
son  he  should  occupy  the  house,  and  the 
trustees  were  directed  in  that  event  to 
convey  the  house  to  him ;  and  it  was 
further  declared  that,  as  the  unmarried 
daughters  would,  on  the  son's  marriage,  be 
deprived  of  a  residence,  the  son  should 
thereupon  pay  to  each  unmarried  daughter 
an  annuity  terminable  on  marriage.  Held 
that  the  unmarried  children  had  a  mere 
right  of  occupancy,  and  not  a  liferent,  of 


the  house.  MontgoTmrie-Flemin^s  Trs.  v. 
Carre,  1913,  S.  C.  1018;  50  S.  L.  E.  798  ; 
1913,  2  S.  L.  T.  72. 

34.  Liferenter  or  Occupant— "Liferent 
Use  and  Enjoyment"  of  House,  Coupled 
with  Directions  to  Divide  Residue  — 
Liability  for  Proprietor's  Burdens.  —  A 
testator  directed  his  trustee  to  give  his 
sister  the  "liferent  use  and  enjoyment" 
of  his  dwelling-house,  to  realise  the  whole 
residue  and  divide  it  among  certain  re-- 
siduary  legatees,  and  on  the  death  of  his 
sister  to  realise  the  dwelling-house  and 
divide  the  proceeds  among  the  residuary 
legatees.  Held  that  the  right  of  the  sister 
in  the  house  was  one  of  occupancy  merely, 
and  that  the  proprietor's  burdens  fell  to  be 
charged  upon  the  general  residue  (observa- 
tions [by  the  Lord  President]  on  Johnstone 
V.  Mackenzie's  Trs.,  1911,  S.  C.  321). 
Smarfs  Tr.  v.  Smarts  Trs.,  1912,  S.  C.  87 ; 
49  S.  L.  R.  42;  1911,  2  S.  L.  T.  379. 

35.  Liferent  or  Occupant — "Liferent  Use 
and  Enjoyment"  of  House— Incidence  of 
Burdens  —  Insurance  Premiums  —  Interest 
on  Bonds— Allowance  for  Upkeep  "  at  the 
Rate  of" — Arrears. — A  testator  directed 
his  trustees  "  to  retain  for  the  liferent  use 
and  enjoyment  of  my  unmarried  daughters 
or  daughter  "  certain  residences,  and  to  pay 
out  of  the  income  of  his  estate  "  an  allow- 
ance at  the  rate  of  £400  per  annum  towards 
the  upkeep"  of  these  residences.  Held 
that  there  fell  to  be  charged  against  the 
only  unmarried  daughter  occupying  the 
residences  not  only  {following  Johnstone  v. 
Mackenzie's  Trs.,  1912  (H.  L.),  S.  C.  106) 
feu-duties,  landlord's  taxes,  and  repairs, 
but  also  the  interest  on  bonds  and  the 
premiums  of  insurance  over  the  property. 
Held  also  that  in  the  event  of  there  not 
being  in  any  year  sufiicient  revenue  to  meet 
the  allowance  in  full,  payments  of  arrears 
fell  to  be  made  up  out  of  the  income  of 
future  years.  Glover's  Trs.  v.  Glover,  1913, 
S.  C.  115 ;  50  S.  L.  E.  71 ;  1912,  2  S.  L.  T. 
357. 

36.  Liferenter  or  Occupant — Liferent  Use 
of  Dwelling-house  —  Liability  for  Public 
Burdens  and  Repairs. — A  testator  directed 
his  trustees  to  give  to  his  wife  "  the  life- 
rent use  and  enjoyment "  of  his  dwelling- 
house,  to  pay  her  an  annuity,  and  to  set 
aside  a  sum  to  provide  for  same,  to  divide 
the  residue  of  his  estate  between  his  wife 
and  brothers,  and  on  the  death  of  his  wife 
to  pay  and  convey  the  dwelling-house  and 
the  annuity  fund  with  any  surplus  revenue 
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accrued  thereon  to  his  brothers.  Held  {rev. 
Ld.  Guthrie)  that  upon  a  sound  construc- 
tion of  the  bequest  the  right  of  the  wife 
was  not  a  proper  liferent,  but  merely  a 
right  of  occupancy,  and  accordingly  that 
upon  the  testator's  death  she  was  entitled 
to  occupy  the  dwelling-house  free  of  all 
liability  for  feu-duty,  proprietor's  taxes,  and 
landlord's  repairs.  Johnstone  v.  Mackenzie's 
Trs.,  1911,  S.    C.  321;   48  S.  L.  E.  256; 

1911,  1  S.  L.  T.  18.  On  appeal  the  House 
of  Lords  reversed  the  judgment  of  the 
Second  Division  and  restored  that  of  the 
Lord  Ordinary  (Cathcart's  Trs.  v.  Allardice, 
1899,  2  F.  326,  commented  on  and  doubted). 
1912  (H.  L.),  S.  G.  106;    49  S.  L.  E.  986; 

1912,  2  S.  L.  T.  226. 


LIQUID  AND  ILLIQUID 

See  Compensation. 

See  also  (1)  Akkestments,  voce  Subject 
Arested. 

(2)  Landlord  and  Tenant,  wee 

Eent  (Eetention). 

(3)  Sheriff,  voce  Procedure. 

LIQUIDATION 

See  Company. 

LIS  ALIBI  PENDENS 

See  Process. 


LOAN 

See  (1)  Evidence. 

(2)  Heritable   or   Moveable,   voce 
Loan. 

Heritable  Loan,  see  also  voce  Eecom- 

PENSE. 

Municipal  Loan,  see  Burgh,  voce  Loan. 

1.  Commodatum  —  Breach  of— Horse — 
Injury  to  Horse  while  being  Used  for  Pur- 
pose other  than  that  for  which  Lent. — 
Held  (1)  that  the  borrower's  use  of  the 
subject  lent  must  be  strictly  within  the 
purpose,  express  or  implied,  for  which  it 
was  lent;  and  (2)  that  if  use  is  made  of 
it  outwith  that  purpose  even  to  a  slight 
extent,  and  loss  occurs,  the  borrower  is 
liable  to  make  good  the  amount,  although 
the  loss  arose  from  mere  accident,  and  not 


from  any  fault  or  negligence  on  his  part. 
Bmglas  v.  Colvill  &  Cm).,  1905  (0.  H.), 
13  S.  L.  T.  665. 

2.  Money-Lender — Harsh  Transaction- 
Excessive  Interest— Money-Lenders  Act, 
1900  (63  &  64  Vict.  c.  51),  sec.  1.— A  money- 
lender in  exchange  for  a  loan  of  £72,  lOs. 
obtained  a  promissory  note  for  £110. 
This  sum  was  repayable  by  five  bi-monthly 
instalments  of  £22  each.  Had  the  loan 
been  repaid  in  terms  of  the  contract  the 
interest  would  have  amounted  to  89  per 
cent.  The  Lord  Ordinary  refused  to  reform 
the  transaction.  Howard  &  Cope,  Ltd.  v. 
Leckie,  1909  (0.  H.),  2  S.  L.  T.  444. 

3.  Money-Lender — Harsh  Transaction- 
Excessive  Interest — Money-Lenders  Act, 
1900,  sec.  1. — A  money-lender  advanced 
£50  to  a  debtor.  The  debtor  agreed  to 
repay  him  £70,  and  to  pay  the  same  by 
monthly  instalments  of  £5  each.  The 
debtor  granted  a  bill  for  the  £70  and 
assigned  a  policy  of  assurance  over  his  life 
and  certain  shares  in  security  of  his 
indebtedness.  The  Lord  Ordinary  refused 
to  hold  the  bargain  harsh  or  unconscion- 
able. Davis  &  Sons,  Ltd.  v.  M'Nally,  1904 
(O.  H.),  12  S.  L.  T.  234. 

4.  Money-Lender — Harsh  Transaction — 
Reformation  of  —  Excessive  Interest  — 
Money-Lenders  Act,  1900,  sec.  1.— A  farmer 
agreed  to  pay  £65  for  a  loan  of  £50  for 
four  months.  The  Court  refused  to  reform 
the  transaction.  Midland  Discownt  Coy. 
Ltd.  V.  MacdonaU,  1909,  S.  C.  477;  46 
S.  L.  E.  331 ;  1909,  1  S.  L.  T.  125. 

5.  Money-Lender— Registered  Name  — 
Money-Lenders  Act,  1900  (63  &  64  Vict, 
c.  51),  sec.  2  (1)  (c). — A  money-lender,  in 
security  of  a  loan,  took  an  absolute  disposi- 
tion in  her  favour,  not  in  her  registered 
name,  and  granted  a  back-letter  in  her 
registered  name.  Held  by  Lord  Skerring- 
ton  (Ordinary)  that  the  disposition  was 
void.  Phillips  v.  Blackhurst,  1912  (0.  H.), 
2  S.  L.  T.  254. 

6.  Money-Lender  —  Registered  Name- 
Security— Money-Lenders  Act,  1900,  sec. 
2  (1)  (c). — Where  a  money-lender  as  security 
for  a  loan  obtained  from  the  borrower  (1) 
a  promissory  note  which  conformed  to  the 
requirements  of  the  Money-Lenders  Act  in 
respect  it  was  taken  in  his  registered  name, 
and  (2)  a  cheque  which  did  not  do  so  in 
this  respect  and  was  therefore  invalid,  and 
brought  an  action  for  payment  against  the 


593 


LOAN 


594 


borrower,  founding  on  the  promissory  note 
but  not  on  the  cheque,  it  was  held  that  the 
loan  transaction  was  not  made  null  by  the 
invalidity  of  the  cheque,  and  that  there 
was  no  relevant  defence.  Sugar  v.  M'Adam, 
1914  (O.  H.),  1  S.  L.  T.  93. 

7.  Proof— Habili  mode.— An  action  for 
repayment  of  a  loan  by  a  deceased  was 
<iismissed  as  irrelevant  on  the  ground  that 
there  was  no  writ  produced.  The  pursuer 
thereafter  amended  his  summons,  conclud- 
ing for  payment  of  "the  sum  of  £104 
sterling,  with  interest,"  &c.,  and  reclaimed. 
The  Court  recalled  the  interlocutor  reclaimed 
against  and  remitted  the  case  to  the  Lord 
Ordinary  "to  allow  the  pursuer  a  proof 
Jiabili  modo  of  his  averments,  and  to  the 
defenders  a  conjunct  probation."  M'Craw 
V.  M'Craw' s  Trs.,  1906,  14  S.  L.  T.  580. 

8.  Proof— Habili  modo— Loan  Forming 
Part  of  Series  of  Transactions.- A  trustee 
in  bankruptcy  brought  an  action  against 
the  son  of  the  bankrupt  to  have  him 
■ordained  to  convey  to  the  trustee  certain 
heritable  subjects.  The  trustee  averred 
that  the  subjects  had  been  acquired  by  the 
bankrupt  and  the  title  thereto  taken  in 
name  of  the  son  at  a  time  when  the  bank- 
rupt was  entirely  insolvent,  and  that  the 
son  had  .never  given  any  price  or  other 
consideration  therefor.  The  son,  on  the 
other  hand,  averred  that  the  title  to  the 
subjects  had  been  taken  in  his  name  in 
security  of  certain  advances  made  by  him 
to  the  bankrupt,  and  claimed  that  he 
was  not  bound  to  grant  a  conveyance 
■except  upon  repayment  of  the  amount  of 
these  advances.  Pursuer  pleaded  that 
•defender's  averments  could  only  be 
proved  by  writ  of  the  bankrupt.  The 
Court,  before  answer,  allowed  the  parties 
a  proof  habili  modo  of  their  averments. 
Observations  (by  the  Lord  President)  upon 
limiting  the  proof  where  the  loan  alleged 
forms  part  of  a  series  of  transactions. 
Smith's  Tr.  v.  Smith,  1911,  S.  C.  653; 
48  S.  L.  E.  578;  1911,  1  S.  L.  T.  299. 

9.  Proof— Parole— I.  0.  U.— Discharge.— 
In  an  action  upon  an  L  0.  U.  for  repay- 
ment of  a  sum  of  money  the  defence  was 
that  the  I.  O.  U.  was  granted  as  a  tempor- 
ary receipt  for  shares,  that  in  due  time  the 
shares  were  allotted  to  the  pursuer,  and 
that  as  the  obligation  in  respect  of  which 
the  L  0.  U.  was  granted  had  been  dis- 
charged, the  defender  was  no  longer  liable 
thereunder.      Circumstances  in  which  held 


that  the  obligation  had  been  discharged, 
and  defender  assoilzied.  Observations  (by 
the  Lord  President)  upon  the  admissibility 
of  parole  evidence  in  such  a  ease.  Bishop 
V.  Bryce,  1910,  S.  C.  426  ;  47  S.  L.  E.  317  ; 
1910,  1  S.  L.  T.  196. 

10.  Proof— Writ  — Endorsed   Ohectue.- 

Endorsement  of  a  cheque  by  a  payee  does 
not  suffice  to  prove  loan  by  the  drawer  to 
the  payee.  Scotland  v.  Scotland,  1909,  S.  C. 
505  ;  46  S.  L.  E.  335  ;  1909,  1  S.  L.  T.  145. 

11.  Proof— Writ— Pencil.— ^eZtZ  that  a 
loan  of  money  was  proved  by  a  cheque 
drawn  by  the  lender  and  endorsed  and 
passed  through  the  bank  by  the  borrower, 
coupled  with  pencil  entries  in  the  books  of 
the  borrower.  Hope  v.  Derwent  Rolling 
Mills  Coy.  Ltd.,  1905,  7  F.  837 ;  42  S.  L.  E. 
794;  13  S.  L.  T.  36t. 

12.  Proof— Writ  or  Oath— Receipt  En- 
dorsed  on   Savings   Bank   Order.— In  an 

action  for  repayment  of  an  alleged  loan, 
the  pursuer  produced  in  proof  thereof  an 
order  witten  by  him  authorising  the 
savings  bank  to  pay  the  amount.  Across 
the  order  was  written  a  receipt  signed  by 
the  defender.  Held  (1)  that  the  order  with 
endorsement  was  an  acknowledgment  of 
the  receipt  of  the  money  by  the  defender ; 
(2)  that  the  onus  thereafter  lay  on  the 
defender  to  prove  scripto  that  the  money 
had  been  got  otherwise  than  as  a  loan. 
Gill  V.  Gill,  1907,  S.  C.  532  ;  44  S.  L.  E. 
376  ;  14  S.  L.  T.  756. 

13.  Repayment — "  To  be  Repaid  by  In- 
stalments as  Found  most  Convenient  to  " 
the  Borrower— Action  for  Whole  Loan. — 
A  sum  of  money  was  borrowed  subject  to 
the  above  condition  as  to  repayment.  In 
an  action  for  repayment  of  the  whole  sum, 
the  borrower,  founding  on  the  above  con- 
dition, alleged  that  it  was  inconvenient  for 
him  to  repay.  Held  that  there  must  be  a 
proof  as  to  this.  Shaw  v.  Kay,  1904,  12 
S.  L.  T.  262. 

14.  Set-off — Legacy  —  Declaration  that 
Legacy  to  Debtor's  Wife  to  be  Imputed 
towards  Reduction  of  Debt— Legacy  Sub- 
ject to  Life  Interests.— In  an  action  by 
testamentary  trustees  for  repayment  of  a 
loan  by  the  testator,  it  was  held  that  the 
debtor  was  not  entitled  to  have  a  legacy 
in  favour  of  his  wife  imputed  pro  tanto 
towards  reduction  of  the  loan  so  as  to 
prevent  the  trustees  obtaining  a  decree 
against  him,  in  respect  that  though  there 
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was  a  declaration  by  the  testator  that  the 
legacy  was  to  be  used  for  this  purpose,  the 
legacy,  being  subject  to  life  interests,  could 
not  be  paid  over.  Lennie's  Trs.  v.  John- 
stone, 1914  (0.  H.),  1  S.  L.  T.  47. 


LOCH 

See  Water. 

LOCAL  GOVERNMENT 

See  (1)  BuEGH. 

(2)  Bye-Law. 

(3)  Poor. 

^4)  Public  Authorities  Protection. 
(5)  Public  Health. 

1.  Account  —  Surcharge  —  Secretary  for 
Scotland  — Review. —  if eZrf  (1)  upon  the 
question  of  legality  of  payments  made  out 
of  the  county  funds  the  decision  of  the 
Secretary  of  State  for  ^Scotland  is  final ; 
(2)  the  individuals  who  sign  the  cheque 
are  the  persons  who  "make  payment" 
(see.  70,  Local  Government  Act,  1889), 
and  are  liable  to  be  surcharged.  Lanark 
Cownty  Auditor  v.  Lambie,  1905,  7  F.  1049; 
42  S.  L.  E.  615;  13  S.  L.  T.  137.  Mac- 
lachlan  &  Mackinnon  v.  CaTueron,  1899 
(0.  H.),  42  S.  L.  E.  620 ;  6  S.  L.  T.  384. 

2.  Clerk  of  the  Peace— Fees— Licensing 
(Scotland)  Act,  1903  (3  Edw.  VII.  c.  5)— 
Table  of  Fees— Table  under  A.  S.,  7tli  July 
1914— Table  under  A.  S.,  24th  November 
1205.— Held  that  the  table  of  fees  under  the 
Act  of  Sederunt,  24tb  November  1905, 
applies  to  judicial  business,  but  not  to 
licensing  under  the  Act  of  1903.  Stevenson 
(Clerk  of  the  Peace)  v.  The  Lord  Provost  and 
Magistrates  of  Dimdee,  1907  (0.  H.),  15 
S.  L.  T.  719. 

3.  County  Council  —  Burgh  Representa- 
tives—Right to  Vote— Election  of  Assessor. 
— The  burgh  representatives  on  a  county 
council  held  entitled  to  vote  on  the  appoint- 
ment of  a  county  assessor,  no  question  of 
"  expenditure  "  being  involved,  as  the  salary 
attaching  to  the  office  was  already  fixed. 
Ayr  Cmmty  Cmmcil  v.  Paterson,  1906,  8  F. 
796 ;  43  S.  L.  E.  594 ;  14  S.  L.  T.  44. 

4.  Distress  Committees  —  Allocation  of 
Expenses  —  Accounts  —  Audit  by  Local 
Government  Board — Objections  to  Accounts 
so  Audited— Competency— Unemployed 
Workmen  Act,  1905  (5  Edw.  VII.  c.  18), 


sees.  4  (3)  (g)  and  1  (6)— Local  Government 
(Scotland)  Act,  1889  (52  &  53  Vict.  c.  50), 
sees.  68  to  70. — Held  (by  a  majority  of  seven 
Judges,  diss.  Lord  Justice-Clerk  and  Lords 
Ardwall  and  Dundas)  that  the  regulations 
for  audit  of  accounts  of  Distress  Commit- 
tees made  by  the  Local  Government  Board 
in  virtue  of  powers  conferred  upon  them 
by  the  Unemployed  Workmen  Act,  1905, 
could  not  affect  the  allocation  of  expenses 
of  Distress  Committees  under  that  Act, 
and  could  not  deprive  Town  Councils  of 
their  legal  right  to  object  to  a  demand 
made  upon  them  for  a  rate  contribution. 
Edinbv/rgh  Tovm  Council  v.  Edinburgh  Dis- 
tress Committee,  1910,  S.  C.  153 ;  47  S.  L.  E. 
81 ;  1909,  2  S.  L.  T.  411.  (And  see  voce 
Burgh.) 

5.  Parish  Council  —  Local  Government 
(Scotland)  Act,  1894,  sec.  30.— Circumstances 
in  which  a  parish  council  was  held  entitled 
to  appoint  representatives  on  the  manage- 
ment of  a  charitable  trust.  M'Kime's  Trs. 
V.  M'Kerrmo  and  Others,  1908  (0.  H.),  16 
S.  L.  T.  18. 


LODGINGS 

See  Building  Eestrictions,  voce 
Construction. 


LUNACY 

As  Affecting  Crime  ;  see  Justiciary, 
voce  (!)  Crime;  (2)  Procedure 
(Insanity). 

As  Annulling  Marriage  ;  see  Husband 
AND  Wife,  voce  Marriage. 

Averments  of;  see  Evidence,  voce  Ad- 
missibility. 

Averments  of  Facility  and  Weakness 
OF  Mind  in  Action  of  Eeduction 
,0F  Will;  see  voce  Fraud  and  Mis- 
representation. 

Breach  of  Promise  by  one  Intermit- 
tently  Insane;    see   voce  Eepaka- 

TION. 

Commission  to  Examine  Lunatic;  see 
Evidence,  voce  Commission. 

Curator  of  Insane  Persons;  see  voce 
Judicial  Factor. 

Duty  of  Shipping  Company  to  Pro- 
vide for  Safety  of  Insane  Pas- 
senger; see  Negligence,  voce  Care 
of  Insane. 
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Capacity    to   Give 
ee     Evidence, 


Insane    Witness, 

Evidence;      see     jkvidence,     wee 

Witness. 
Lunacy  Act,  1857,  Appeal  to  Court 

OF  Session  under  ;  and  see  Eeview, 

mce  Appeal  (Competency). 
Lunatic  Husband,  Medical  Inspection 

OF  Ordered;  and  see  Process,  voce 

Husband  and  Wife. 
Pauper   Lunatic,    see   Poor,    wee    (1) 

Lunatic;  (2)  Settlement. 

Asylums  Officers'  Superannuation  Act, 
1909  (9  Edw.  VII.  c.  48),  sec.  1— Classifica- 
tion of  Officers.  —  Held  by  Lord  CuUen 
(Ordinary)  that  under  the  above  statute 
the  General  Board  of  Commissioners  in 
Lunacy  are  the  ultimate  arbiters  in  deter- 
mining the  classification  of  officers  and 
servants  for  the  purposes  of  superannua- 
tion allowances.  Ayr  District  Lunacy  Board 
V.  Lunacy  Commissioners  for  Scotland,  1912, 
(O.  H.),  2  S.  L.  T.  252. 


MAILLS  AND  DUTIES 

See  Eight  in  Security,  voce  Heritable. 

Action  of,  Against  Company  in  Liqui- 
dation, see  Company,  voce  Liquida- 
tion. 

Liability  for  Bates  of  Holder  of 
Decree  of,  see  Assessments,  voce 
Liability. 

MALICE 

See  (1)  Abuse  of  Process  ;  (2)  Slander. 

See  also  (1)  Arrestments,  voce  On  De- 
PENDANCE;  (2)  Master  and  Ser- 
vant, voce  Dismissal. 

"  Malice  and  Oppression,"  see  (1)  Debt, 
voce  Small  Debt;  (2)  Eeview,  voce 
Small  Debt. 


MALICIOUS  PROSECUTION 

See  Eeparation,  voce  Actionable 
Wrong. 


MANDATE 

See  Agency. 

See  also  Trust,  voce  Proof. 


MANDATARY 

See  Process. 

MANSE 

See  Church. 

Power  of  Trustees  to  Sell,  see  Trust, 
voce  Trustee  (Powers). 

MARKETS 

Markets  and  Fairs  Clauses  Act,  1847 
(10&  11  Vict.  c.  14). 

See  (1)  Burgh,  voce  Market. 

(2)  Bye-Law,  voce  Ultra  vires. 

Market   Garden,  see   Landlord    and 
Tenant,  voce  Lease. 


MARRIAGE-CONTRACT 

See  (1)  Succession. 
(2)  Trust. 

acquirenda,  3-7. 

Alimentary  Provision,  15;  see  also  (1) 
Alimentary  Provision  ;  (2)  Trust, 
voce  Denuding. 

Annuity,  1,  2. 

Antenuptial,  1-3,  5-19,  21. 

Appointment,  Power  of,  see  voce  Facul- 
ties and  Powers. 

Apportionment,  Power  of,  see  voce 
Faculties  and  Powers. 

Bankruptcy  of  Party  to,  14,  15. 

Construction,  3-11. 

Where  Questions  of  Foreign  Law 
Arise,  see  International  Law, 
voce  Marriage-Contract. 

Death  Duties,  10;  see  also  Eevenue, 
voce  (1)  Estate  Duty;  (2)  Settle- 
ment Estate  Duty  ;  (3)  Succession 
Duty. 

Denuding  of  Trustees,  see  Trust,  voce 
Denuding. 

Destination,  8. 

Discharge  of  Legal  Eights,  3,  17. 

Divorce,  1,  2,  4,  5,  8,  13. 

Election  between  Marriage-Contract 
and  Testamentary  Provisions  or 
Legal  Eights,  7,  11 ;  see  also  Elec- 
tion, iioce  Approbate  and   Eepro- 

BATE. 

Insurance  Policy,  Proceeds  of,  6. 
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Jus   CEEDITI,  12,  14,  15. 
Jus   KELICTI,  3. 

Jus  RBLiCTiE,  17 ;  see  also  Husband  and 

Wife,  voce  Jus  relicts. 
Legal  Eights,  3,  7,  11,  13,  17. 
Legitim,  7,   13;    see  also  Parent    and 

Child,  wee  Legitim. 
"  Means  .  .  .  now  Belonging  to  Me,"  9. 
Provisions  to  Children,  7,  8,  14,  15, 

21,  22. 
Provision    to    Wiee,    Obligation    to 

Secure,  16. 
Eeduction,  17. 
Eepugnancy,  21. 
Eevocability,  18-22;  see  also  Trust,  wee 

Eevocability. 
Spes  successionis,  9,  14,  15,  22. 
Terce,  11. 
Trustees,  3,  5-8,  10,  15,  16;  see  also  voce 

Trust. 

1.  Annuity  Payable  out  of  Lands  on 
Husband's  Death  —  Divorce.— A  husband 
by  antenuptial  marriage-contract  bound 
himself  to  provide  an  annuity  for  his  wife 
after  his  death,  and  secured  this  annuity 
on  lands  belonging  to  him,  binding  his 
successors  in  the  lands.  Having  disponed 
the  lands,  and  having  been  divorced  by  his 
wife,  the  latter  sued  the  disponee  in  the 
lands  for  her  annuity.  Held  that  death 
meant  actual  death,  not  divorce  {Somervell's 
Tr.  V.  Dawes,  1903,  5  F.  1065,  followed). 
Wilson  V.  Pearsm,  1908  (0.  H.),  15  S.  L.  T. 
1046. 

2.  Antenuptial  Contract  —  Divorce. — A 
domiciled  Scotsman  and  a  domiciled 
Frenchwoman  about  to  be  married  executed 
two  antenuptial  marriage-contracts — one 
in  Scots  form,  the  other  according  to 
French  law.  By  the  Scots  contract  the 
husband  bound  himself  to  infeft  and  seize 
his  wife  in  a  free  yearly  annuity  of  £1500, 
and  by  the  French  contract  he  made 
"  donation  "  of  an  annual  liferent  of  £1500, 
in  which  she  should  be  vested  by  the  mere 
fact  of  celebration  of  the  marriage.  The 
husband  having  been  divorced,  held,  with- 
out deciding  the  effect  of  the  Scots  deed, 
that  the  two  deeds  not  being  conflicting 
must  both  be  taken,  and  as  by  the  French 
deed  the  husband  had  undertaken  to  pro- 
vide an  annuity  of  £1500  to  his  wife,  if 
surviving,  such  annuity  became  payable. 
Hope  Vere  v.  Hope  Vere,  1907  (H.  L.),  44 
S.  L.  E.  978 ;  15  S.  L.  T.  361. 

3.  Construction— Acquirenda— Discharge 
of  Jus  relicti.— By  antenuptial  marriage- 


contract  a  lady  conveyed  to  trustees  her 
estate  and  what  she  might  acquire,  for, 
inter  alia,  payment  of  the  interest  to  the 
spouses  jointly  while  both  survived.  Two 
years  before  her  death  she  acquired  part 
of  an  uncle's  estate,  the  income  of  which  had 
not  been  paid  up  to  the  time  of  her  death. 
The  husband  survived  her  for  three  years. 
In  a  competition  between  her  executor  and 
his  trustees  as  to  half  the  accrued  income 
from  her  uncle's  estate,  held  that  the  half 
belonged  to  her  executor,  subject  to  one- 
third  which  belonged  to  the  husband's 
trustees  as  jus  relicti,  which  it  was  held  he 
had  not  abandoned.  Dick's  Trs.  v.  Baird, 
1909  (0.  H.),  1  S.  L.  T.  101. 

4.  Construction  —  AccLuirenda — Dissolu- 
tion of  Marriage. — Clause  of  aequirenda 
held  inapplicable  to  property  acquired  after 
dissolution  of  marriage.  Boyd's  Trs.  v.  Boyd, 
1905,  7  F.  576 ;  42  S.  L.  E.  435 ;  12  S.  L.  T. 
798.  (See  also  Vesting,  voce  Postponed 
Period.) 

5.  Construction  —  Aequirenda  —  Funds 
Settled  by  Wife's  Father  with  Liferent  to 
Wife  and  Survivor — Divorce  of  Husband 
and  Forfeit  of  Liferent. — By  an  ante- 
nuptial contract  of  marriage  a  lady  made 
over  to  her  trustees  her  whole  property 
then  belonging  to  her,  or  that  should  per- 
tain and  be  owing  to  her  during  the  sub- 
sistence of  her  marriage,  and  by  the  said 
contract  her  father  bound  himself  to  pay 
£5000  to  the  trustees  for  the  liferent  of 
his  daughter,  and  should  the  husband 
survive,  for  his  liferent.  There  was  a 
further  provision  in  regard  to  this  sum  on 
the  death  of  the  survivor.  The  husband 
was  divorced,  and  on  the  wife's  death  a 
multiplepoinding  was  raised,  the  fund  in 
medio  being  the  said  sum  and  the  interest 
accrued  thereon  since  the  date  of  the  wife's 
death.  Held  in  a  question  between  the 
marriage-contract  trustees  and  the  wife's 
testamentary  trustee  that  the  liferent  of 
said  sum  forfeited  by  the  husband  did  not 
fall  under  her  conveyance  to  the  former  of 
acquisita  and  aequirenda,  but  to  the  executry. 
Gavin's  Trs.  v.  (ralWs  Trs.,  1907  (0.  H.), 
15  S.  L.  T.  681. 

6.  Construction  —  Aequirenda — General 
Clause  of  Conveyance — Obligation  of  Hus- 
band to  Take  out  Life  Policy  and  Assign 
it  to  Wife— Policy  Taken  in  Names  of 
Marriage  -  Contract  Trustees.— By  ante- 
nuptial contract  of  marriage  spouses  con- 
veyed to  each  other  and  the  longest  liver 
in  liferent,  and  the  children  of  the  marriage 
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in  fee,  their  whole  estate  then  belonging 
to  them,  or  which  might  belong  to  them  at 
the  dissolution  of  the  marriage.  The  hus- 
band further  obliged  himself  to  effect  an 
insurance  upon  his  life  and  to  assign  the 
policy  to  his  wife.  The  policy  was  taken 
in  names  of  the  trustees,  and  upon  the 
husband's  death  the  proceeds  thereof  were 
paid  to  and  administered  by  them  under 
the  marriage-contract.  Held  that  the 
proceeds  of  the  policy  belonged  to  the 
wife  in  fee  and  did  not  fall  under  the 
general  clause  of  conveyance.  Constable  v. 
Machenzie,  1911  (0.  H.),  1  S.  L.  T.  411. 

7.  Construction  — Acquirenda  —  Legitim 
— Right  of  Marriage-Contract  Trustees  to 
Claim  Legitim  —  Right  of  Trustees  to 
Elect  between  Legitim  and  Testament- 
ary Provisions.  —  In  an  antenuptial  con- 
tract of  marriage  a  wife  conveyed  to  the 
trustees  therein  the  whole  estate,  heritable 
and  moveable,  belonging  to  her,  or  to  which 
she  had  right,  or  to  which  she  might  suc- 
ceed or  acc[uire  right  during  the  subsistence 
of  her  marriage,  and  undertook  to  complete 
titles  to  such  means,  estate,  and  effects,  and 
to  execute  such  further  deeds  as  might 
be  necessary  for  carrying  out  the  purposes 
of  the  trust.  Held  on  the  death  of  the 
wife's  father  that  the  marriage-contract 
trustees  were  not  entitled  to  insist  upon  his 
testamentary  trustees  paying  over  to  them 
the  amount  which  she  might  claim  as 
legitim,  but  that  the  right  to  elect  to  take 
the  testamentary  provisions  in  her  favour 
in  preference  to  her  legitim  still  remained 
with  her  alone.  Mackenzie's  Marriage-Con- 
trad  Trs.  v.  Beveridge's  Trs.  and  Others,  1908, 
S.  C.  1185;  45  S.  L.  E.  889;  16  S.  L.  T. 
337. 

8.  Construction  —  Destination—  Contin- 
gent Free  to  Issue— Funds  Settled  by  Wife 
—  Divorce  —  Declarator —Premature.— By 

marriage-contract  a  wife  conveyed  her 
estate  heritable  and  moveable  to  trustees, 
and  directed  them  at  what  periods  in  various 
events  they  were  to  convey  the  estate  to 
herelf  or  her  testamentary  assignees  and 
disponees.  In  each  case  the  fee  of  the  heri- 
tage was  disposed  of  unless  at  the  date  in 
question  there  were  issue  of  the  marriage. 
The  wife,  divorced  for  adultery,  brought  an 
action  which  was  defended  by,  inter  alios, 
the  children  of  the  marriage,  for  declarator 
that  she  was  entitled  to  the  sole  right,  title, 
and  interest  in  the  fee  of  the  heritable 
estate.  Held  that  the  children  of  the 
marriage  had  by  implication  a  right  to  the 
estate,  at  all  events  if  they  survived  their 


mother  and  the  death  or  second  marriage 
of  their  father,  and  that  whatever  the  precise 
nature  of  their  right,  it  was  at  any  rate 
sufiBcient  to  disentitle  the  pursuer  in  the 
existing  circumstances  to  the  declarator 
sought.  BurghrSmeaton  v.  Burgh-Smeaton's 
Judicial  Factor,  1907,  S.  C.  1009 ;  44  S.  L.  R. 
718;  15  S.  L.  T.  96. 

9.  Construction — General  Conveyance— 
"Means  .  .  .  now  Belonging  to  Me  "—Spes 
successionis. — Held  that  a  conveyance  by  a 
lady  in  her  marriage-contract  of  all  means 
"  now  belonging  to  me "  did  not  carry  a 
spes  successionis.  M'Ewan's  Trs.  v.  Macdonald, 
1909,  S.  C.  57 ;  46  S.  L.  R.  32 ;  16  S.  L.  T. 
432. 

10.  Construction  —  Incidence  of  Death 
Duties— Obligation  to  "  Make  Up  "  Capital 
Held  by  Marriage-Contract  Trustees  to 
Certain  Sum— Whether  Trustees  Entitled 
to  Receive  Capital  Sum  Free  of  Duties. 
— A  father,  who  was  a  party  to  his  son's 
marriage-contract,  which  provided  that  a 
sum  of  £30,000  should  be  vested  in  the 
trustees,  bound  himself  to  pay  to  the  trus- 
tees the  sum  of  £3750  or  such  other  sum, 
more  or  less,  as  (with  other  sums  men- 
tioned) should  "make  up  the  sum  of 
£30,000  to  be  received  by  the  trustees." 
Held  that  the  father's  obligation  did  not 
bind  his  estate  to  make  good  the  total  sum 
of  £30,000  free  of  all  Government  duties. 
Dmdas'  Trs.  v.  Dimdas'  Trs,  1912,  S.  C. 
375 ;  49  S.  L.  E.  417 ;  1912,  1  S.  L.  T.  141. 

11.  Construction — Terce — Repudiation  of 
Testamentary  Provisions — Provisions  for 
Wife  in  Marriage-Contract — Implied  Exclu- 
sion of  Legal  Rights. — A  marriage-contract 
provided  that  the  wife's  provisions  should 
not  in  any  way  be  held  as  in  full  of  terce. 
Held  that  the  wife  was  not  debarred  by  the 
marriage-contract  from  claiming  terce. 
Douglas  v.  Douglas'  Trs.,  1906  (O.  H.),  13 
S.  L.  T.  749. 

12.  Jus  crediti— Destination  to  Wife's 
Heirs. — A  destination  in  a  marriage-contract 
of  property  to  the  wife's  heirs  in  the  event 
of  the  primary  purpose  of  the  trust  failing, 
held  to  be  testamentary  and  to  confer  no 
jus  crediti  on  the  lady's  heirs.  Lord  Advo- 
cate V.  Stewart,  1906,  8  F.  579 ;  43  S.  L.  E. 
465;  13  S.  L.  T.  945. 

13.  Legitim— Funds  Settled  in  Marriage- 
Contract  on  Wife  in  Liferent,  with  Liferent 
to  Husband  should  he  Survive— Divorce  of 
Husband  and  Predecease  of  Wife— Liferent 
of  Husband   Forfeited  and   Falling  into 
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Wife's  Executry. — A  fund  was  settled  by 
marriage-contract  with  liferent  to  the  wife, 
and  with  liferent  on  her  predecease  to  the 
husband,  with  a  provision  as  to  the  destina- 
tion of  the  fund  on  the  death  of  the  survivor. 
The  husband  was  divorced,  and  the  wife  pre- 
deceased him.  The  husband's  liferent  was 
thus  forfeited.  On  the  death  of  the  wife, 
the  husband  being  still  alive,  a  multiple- 
poinding  was  raised  as  to  the  fund  and 
interest  accrued  thereon  since  the  date  of 
the  wife's  death.  Held(l)  that  the  interest 
on  the  fund  falling  into  the  executry  of 
the  wife,  the  child  of  the  marriage  was 
entitled  to  legitim  out  of  such  fund ;  and 
(2)  that  the  proper  division  of  such  fund 
for  purposes  of  ascertaining  the  amount 
of  legitim  was  tripartite.  Gavin's  Trs.  v. 
Walker's  Trs.,  1907  (0.  H.),  15  S.  L.  T. 
681. 

14.  Provisions  to  Children — Jus  crediti  or 
Spes  successionis — Bankruptcy  of  Husband. 
— A  husband,  by  antenuptial  contract, 
came  under  obligation  to  pay  to  the  children 
of  the  marriage  certain  sums  on  the  death  of 
the  survivor  of  the  spouses,  and  came  under 
a  further  obligation  to  secure  the  provision 
by  an  asignation  to  trustees  of  a  part  of 
his  estate  whenever  required.  Prior  to  his 
sequestration,  which  occurred  shortly  after 
the  marriage,  the  husband  had  not  been 
required  by  the  trustees  to  make  over  to 
them  any  estate  in  security.  Held  by  Lord 
Ormidale  (Ordinary)  that  the  children  had 
&jus  crediti,  and  might  have  ranked  in  the 
husband's  sequestration,  but  that  his  dis- 
charge freed  him  from  the  obligations 
undertaken  in  their  favour  in  the  marriage- 
contract.  Black  V.  Black's  Trs.,  1912 
(0.  H.),  2  S.  L.  T.  68. 

15.  Provisions  to  Children  — Jus  crediti 
or  Eight  of  Succession  —  Obligation  by 
Husband  to  Pay  at  such  Times  and  in  such 
Sums  as  he  Finds  it  Convenient — Bank- 
ruptcy of  Husband. — A  husband  undertook 
in  his  marriage-contract  to  pay  to  the 
trustees  before  his  death,  at  such  times 
and  in  such  sums  as  he  found  it  convenient, 
a  sum  of  £4000,  and,  until  it  was  paid  over, 
to  pay  interest  thereon  to  the  trustees  or 
to  his  wife.  The  trustees  were  directed  to 
hold  this  sum  and  the  profits  thereof  for 
the  liferent  alimentary  use  of  his  wife,  and 
on  her  death  in  the  event  of  her  predeceasing 
him,  then  for  himself  as  an  alimentary  pro- 
vision for  himself  and  the  children  of  the 
marriage ;  and  on  the  death  of  the  survivor 
of  the  spouses  to  hold  the  sum  for  the 
children  of  the  marriage.      The  husband 


having  become  bankrupt,  and  no  part  of 
the  sum  having  been  paid  to  the  trustees, 
the  trustees  claimed  to  be  ranked  for  this 
sum  in  the  sequestration.  Held  that  as  the 
husband  had  retained  the  control  of  the  sum 
the  children's  right  therein  was  not  a  jus 
crediti,  but  merely  a  right  of  succession,  and 
trustees'  claim  rejected.  Opinion  (per  the 
Lord  President)  that  the  wife  would  have 
a  good  claim  for  the  actuarial  value  of  her 
liferent  provision  (Herries,  Farquhar  &  Coy. 
V.  Brown,  1838,  16  S.  948,  commented  on; 
Fotheringham  v.  Fotheringham,  1734,  M. 
12941 ;  and  Fair  v.  Hunter,  1861,  24  D.  1, 
discussed  and  explained).  Mackinnon's  Trs.  v. 
Dimlop,  1913,  S.  C.  232;  50  S.  L.  E.  193; 
1912,  2  S.  L.  T.  422. 

16.  Provision  to  Wife  —  Obligation  by 
Husband  to  Secure  Provision  "as  soon  as 
he   is   able  to  do  so " —  Implement.  —  A 

husband,  by  antenuptial  contract,  came 
under  obligation  to  secure  certain  provisions 
in  favour  of  his  wife  to  the  satisfaction  of 
the  marriage-contract  trustees  "as  soon  as 
he  is  able  to  do  so."  In  an  action  at  the 
wife's  instance  to  have  him  ordained  to 
implement  this  obligation  the  pursuer 
averred  that  although  the  defender  had 
been  able,  and  is  now  able,  to  set  aside 
money  to  secure  the  provision,  he  refused 
to  do  so,  and  she  believed  that  it  was  his 
intention  to  leave  the  country  and  defeat 
her  rights.  Circumstances  in  which  the  Lord 
Ordinary  (Dewar),  after  a  proof,  assoilzied 
the  defender.  Htdchison  v.  Hutchison,  1913 
(0.  H.),  1  S.  L.  T.  76. 

17.  Reduction— Error— Discharge  by  Wife 
of  Legal  Eights. — The  Lord  Ordinary,  after 
a  proof,  held,  though  the  wife  had  no  indepen- 
dent legal  advice,  the  marriage-contract  had 
been  obtained  with  perfect  fairness  and  with 
full  intelligence  on  her  part,  and  that  she 
was  not  entitled  to  reduction  thereof. 
Motherwell  v.  Motherwell's  Trs.,  1906  (0.  H.), 
14  S.  L.  T.  167. 

18.  Eevocability.—(  ?Fa«v.  Watson,  1897, 
24  E.  330 ;  34  S.  L.  E.  267  ;  4  S.  L.  T.  232, 
followed).  Stevenson  v.  Currie,  1905  (0.  H.), 
13  S.  L.  T.  457. 

19.  Revocability — Contractual  or  Testa- 
mentary Provisions  —  Destination  by  One 
Spouse  to  Children  by  Former  Marriage  of 
the  Other  Spouse. — A  lady  by  her  marriage- 
cohtract  made  a  conveyance  of  acguisita  et 
acguirenda  to  trustees,  with  directions  in  the 
event  (which  happened)  of  the  dissolution 
of  the  marriage  by  her  husband's  death, 
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without  issue  of  the  marriage  surviving,  to 
pay  the  income  of  her  property  to  her,  and 
upon  her  death  to  pay  the  capital  to  her 
husband's  children  by  a  former  marriage. 
She  was  predeceased  by  her  husband,  and 
died  without  issue,  but  was  survived  by  the 
children  of  her  husband's  first  marriage. 
She  left  a  settlement  containing  provisions 
inconsistent  with  the  destination  in  her 
marriage-contract.  Held  that  the  provision 
in  favour  of  the  husband's  children  in  the 
marriage-contract  was  not  contractual,  and 
had  been  revoked  by  the  subsequent  settle- 
ment. Montgomerie's  Trs.v.A  lexander's  Trs. , 
1911,  S.  C.  856;  48  S.  L.  R.  761;  1911, 
2  S.  L.  T.  8. 

20.  Revocability  —  Postnuptial  —  Hus- 
band's Whole  Estate  Conveyed  to  Trustees 
for  Behoof  of  Wife  and  Child— Subsectuent 
Testamentary  Writings  by  Husband— Doc- 
ciuet  thereon  Approving  Holograph  of  Hus- 
hand  and  Signed  by  Wife. — A  husband  and 
wife  entered  into  a  postnuptial  contract  of 
marriage.  The  husband  thereby  conveyed 
his  whole  estate  in  trust  for  behoof  of  his 
wife  and  children,  and  the  wife  conveyed 
her  estate  to  her  husband  and  the  heirs  of 
the  marriage.  Power  was  reserved  to  the 
spouses  to  alter  or  revoke  its  terms  at  any 
time  during  their  joint  lives.  The  husband 
died  survived  by  his  wife  and  two  daughters. 
He  left  testamentary  writings  bearing  to 
dispose  of  his  whole  estate,  and  on  one  of 
these  was  a  docquet  in  the  husband's  hand- 
writing and  signed  by  the  wife — "  Seen  and 
approved  of  by  my  wife."  Held  that  the 
postnuptial  contract  was  not  revoked  by 
the  testamentary  writings.  Boucher's  Trs.  v. 
Boucher's  Trs.,  1907  (0.  H.),  15  S.  L.  T.  157. 

21.  Revocability— Provisions  to  Children 
—  Power  to  Revoke  Reserved  in  Deed  — 
Repugnancy. — By  antenuptial  contract  of 
marriage  a  husband  bound  himself  to  pro- 
vide a  free  annuity  to  his  widow,  and  con- 
veyed to  his  children  his  whole  heritable 
and  moveable  estate,  the  provisions  to  the 
children  to  be  in  full  satisfaction  to  them 
of  their  legal  rights.  The  deed  reserved 
power  to  the  husband  "to  revoke,  alter,  or 
vary  these  presents  in  so  far  as  regards  the 
provisions  to  his  children."  The  husband 
subsequently  made  a  will  by  which  he 
directed  the  residue  of  his  estate  to  be 
held  for  his  children  in  liferent  and  their 
issue  in  fee.  Held  that  the  reservation  in 
the  marriage-contract  of  power  to  revoke 
was  not  invalid  on  the  ground  of  repug- 
nancy, and  that  in  virtue  of  it  the  will  was 
effectual  (Fowler's  Trs.  v.  Fowler,  1898,  25  R. 


1034,  followed).  Simpson's  Trs.  v.  Taylor, 
1912,  S.  C.  280;  49  S.  L.  R.  215;  1912, 
1  S.  L.  T.  41. 

22.  Revocability— Provisions  to  Children 
of  Former  Marriage.— fieW  on  a  construc- 
tion of  the  terms  of  a  marriage-contract 
that  provisions  to  children  of  a  former 
marriage  conferred  spes  successionis  in  dbliga- 
tione  and  were  irrevocable  (Mackie  v.  Gloag's 
Trs.,  1884  (H.  L.),  11  R.  10;  21  S.  L.  E. 
465,  followed).  Allan's  Testamentary  Trs. 
V.  Allan's  Marriage-Contract  Trs.,  1907 
(0.  H.)  15  S.  L.  T.  73. 


MARRIED  WOMAN'S  PROPERTY 

See  Husband  and  Wife,  voce  Wife. 
See  also  Bankruptcy,  voce  Ranking. 


MASTER  AND  SERVANT 

See  (1)  Agency. 

(2)  Reparation. 

(3)  Slander. 

(4)  Workman's  Compensation. 

Agency,  43,  57 ;  see  also  voce  Agency. 

Apprenticeship,  Contract  of,  1-3. 

Assault,  50-53 ;  see  also  voce  Assault. 

Breach  of  Rules,  32,  40,  41,  44-46. 

Common  Employment,  see  'Fellow- 
Workman,  infra. 

Communications  between.  Diligence 
to  Recover,  see  Evidence,  voce 
Confidentiality. 

Contractor,  30. 

Contributory  Negligence,  24,  32. 

Custom  of  Trade,  3,  27. 

Dangerous  Machine,  20,  21,  24,  47. 

Dangerous  Place,  22. 

Defective  Plant,  23-29,  31,  35. 

Defective  System,  30. 

Dismissal,  4-6. 

"  Employed  Persons,"  see  voce  National 
Health  Insurance. 

Employer's  Liability  Act,  31-38. 

Employment,  7-16. 

Extra  Services,  Remuneration  for, 
10,  15. 

Fault  of  Master,  17-48. 

Fault  of  Servant,  49-59. 

Fellow- Workman,  18,  19,  21,  28,  39,  45, 
46,  49,  51. 

Horse,  17,  19,  25. 

Implied  Contract  of  Service,  2,  11,  61. 

Incompetent  Servant,  41,  42,  48. 
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Independent  Contractor,  49. 

Joint  Adventure,  16. 

Licence,  54. 

Malice,  6. 

Mine,  32,  40-42,  45,  46. 

Negligence,  17-49. 

Notice,  5,  9. 

Notice  of  Injury,  34. 

Offence  by  Servant,  Master's  Lia- 
bility FOR,  49-59;  see  Justiciary, 
voce  Complaint. 

Partner  or  Servant,  60. 

Police,  12. 

Scope  of  Employment,  50-59. 

Seaman,  27,  28. 

Shares  in  Business,  60. 

Ship,  22,  27,  28,  43. 

Slander,  55-57 ;  see  also  Slander,  voce 
Privilege. 

Squad,  14. 

Skilled  Workman,  13. 

Statutory  Duty,  32,  40,  41,  44-47. 

Superior  Workman,  31,  33,  35. 

Tacit  Eelocation,  8. 

Volunteer,  19. 

Wages,  61. 

"  W^ORKMAN,"  37,  38. 

Workmen's  Compensation,  see  voce. 
Wrongful  Detention,  59. 

1.  Apprentice— Contract  of  Apprentice- 
ship— Proof  of. — All  the  essentials  of  a 
contract  of  apprenticeship  do  not  require  to 
be  stated  in  the  writing  which  proves  the 
contract.  •  Gordon  v.  Cran  &  Coy.,  1904, 
42  S.  L.  E.  123;  12  S.  L.  T.  471. 

2.  Apprentice — Contract  of  Service  or 
Apprenticeship.  —Circumstances  in  which 
held  that  a  contract  averred  was  one 
of  service  and  not  apprenticeship,  there 
being  no  writing  founded  upon  and  no 
obligation  to  teach,  express  or  implied,  on 
the  part  of  the  master.  Royce  v.  John  Greig 
&  Sons,  1909  (0.  H.),  2  S.  L.  T.  298. 

3.  Apprentice  —  Contract  of  Service- 
Obligation  to  Grant  Certificate  of  Service 
—Custom  of  Trade— Proof. — A  dismissed 
apprentice  raised  an  action  against  his 
former  employers,  a  firm  of  engineers,  in 
whose  service  he  had  been  for  four  years 
and  three  months,  to  have  them  ordained 
to  grant  him  a  certificate  of  service.  The 
Lord  Ordinary  (Mackenzie),  holding  that 
the  contract  averred  was  one  of  service  and 
not  apprenticeship,  and  that  in  order  to 
succeed  the  pursuer  must  show  that  he 
could  import  into  the  contract  a  custom  of 


trade  in  regard  to  granting  such  certificates, 
and  that  he  had  failed  to  do  so,  dismissed 
the  action  as  irrevelant.  Royce  v.  John  Greig 
&  Sons,  1909  (0.  H.),  2  S.  L.  T.  298. 

4.  Dismissal  —  Justification  —  Clerk  of 
Works— Failure  to  Give  Whole  Time  to 
Work— Length  of  Notice.— -ffeM  (1)  that  it 
was  not  an  implied  term  in  the  engagement 
of  a  clerk  of  works  that  he  should  devote 
his  whole  time  to  the  job;  (2)  that  four 
weeks  was  reasonable  length  of  notice  of 
dismissal.  Cwrrie  v.  Glasgow  Central  Stores, 
Ltd.,  1905,  13  S.  L.  T.  88. 

5.  Dismissal  —  Justification— Contract- 
Action  for  Wrongous  Dismissal. — A  con- 
tract stipulated  that  an  engagement  might 
be  terminated  by  the  master  without  notice 
if  the  servant  was  "  guilty  of  such  miscon- 
duct as  I  consider  justifies  it."  In  an 
action  for  wrongous  dismissal,  held  that  the 
master  was  not  called  upon  to  prove  facts 
justifying  dismissal.  Taylor  v.  Smith,  1909 
(O.  H.),  1  S.  L.  T.  453. 

6.  Dismissal  —  Wrongful  —  Malice.— An 
action  for  damages  for  wrongful  dismissal 
was  founded  by  a  servant  on  the  "  malice  " 
of  his  master  in  dismissing  him.  Action 
dismissed  as  irrelevant.  Observations  on 
"  malice "  by  Lord  Kinnear.  Rrovm  v. 
Edinburgh  Magistrates,  1907,  S.  C.  256 ;  44 
S.  L.  E.  213;  14  S.  L.  T.  610. 

7.  Employment— Contract  to  Give  Regu- 
lar Employment — Relevancy.— By  agree- 
ment, employers  undertook  to  give  a  work- 
man regular  employment.  Held  that  an 
action  by  the  workman  on  his  dismissal 
three  years  later  against  the  employers  for 
breach  of  agreement  was  irrelevant,  the 
agreement  having  fixed  no  term  of  endur- 
ance. Laivrie  v.  Brown  &  Cay.  Ltd.,  1908, 
S.  C.  705;  45  S.  L.  E.  477  ;  15  S.  L.  T. 
981. 

8.  Employment  —  Contract  of  Employ- 
ment—Contract for  One  Year  with  Con- 
tinuance of  Service— Implied  Contract- 
Tacit  Relocation. — By  a  contract  of  employ- 
ment a  company  engaged  a  furrier  for  one 
year,  from  March  1909  till  February  1910, 
at  a  certain  salary;  the  furrier,  on  the 
other  hand,  agreed  to  give  his  whole  time 
to  the  service  of  the  company,  and  that  at 
the  end  of  the  agreement  he  would  not 
engage  in  any  similar  business,  for  a  period 
of  three  years,  within  a  certain  district. 
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The  furrier  continued  in  the  company's 
employment  after  February  1910,  while 
negotiations  for  a  new  contract  were  in 
progress,  until  July  1910,  when  he  was 
dismissed.  In  the  following  year  the 
company  sought  to  interdict  the  furrier 
from  engaging  in  business  in  breach  of  the 
agreement.  The  respondent,  while  admit- 
ting that  he  was  acting  contrary  to  the 
clause  of  restriction,  answered  that  the 
company  had  broken  their  contract,  and 
that  consequently  he  was  no  longer  bound 
by  it.  He  averred  that,  pending  the 
adjustment  of  a  new  contract,  he  continued 
in  the  complainers'  service  (after  February 
1910)  upon  the  terms  of  the  original 
agreement,  which  was  tacitly  renewed  for 
another  year.  Held  that  respondent's 
averments  were  inconsistent  and  self- 
destructive,  and  interdict  granted.  Observa- 
tions (by  the  Lord  President)  on  the  doctrine 
of  tacit  relocation  in  a  contract  of  service. 
Stanley,  Ltd.  v.  Hanway,  1911,  48  S.  L.  E. 
757 ;  2  S.  L.  T.  2. 


9.  Employment  —  Duration  —  Notice  — 
"  Shipping  Agent."— In  1891  a  railway  com- 
pany engaged  a  coal  merchant  to  act  for 
a  year  as  their  "  shipping  agent,"  his  duties 
being  to  procure,  as  far  as  possible,  that 
coal  for  the  foreign  market  should  be  con- 
signed from  ports  in  which  the  company 
had  an  interest.  Each  year's  contracts 
were  made  well  in  advance,  so  that  by 
1st  January  of  a  year  the  contracts  had 
been  arranged  up  to  -3 1st  October  of  that 
year.  The  agent  was  paid  a  salary  in  one 
payment  at  the  end  of  the  financial  year. 
His  employment  having  been  continued 
up  till  2nd  January  1901,  the  company 
gave  him  three  months'  notice.  EeU  that 
the  contract  was  one  of  yearly  service,  and 
that  the  agent  was  entitled  to  a  year's 
notice.  Stevenson  v.  North  British  Ely.  Coy., 
1905,  7  F.  1106;  42  S.  L.  R.  768;  13 
S.  L.  T.  267. 


10.  Employment— Extra  Services— Burgh 
Surveyor — Eemuneration — Delay— Onus. — 
In  an  action  by  a  burgh  surveyor  against 
his  employers,  the  Magistrates  of  Dundee, 
to  recover  £15,000  for  extra  work  done 
by  him  (during  a  period  of  thirty-eight 
years'  service)  which  he  alleged  was  beyond 
the  scope  of  his  duties  as  burgh  surveyor, 
held  that  pursuer's  delay,  while  not  an 
absolute  bar  to  his  claim,  threw  the  onus 
of  proving  the  claim  entirely  upon  him, 
and  that  he  had  failed  to  discharge  the 


onus.      Machison's    Trs.    v.    Magistrates    of 
Dundee,  1909,  S.  C.  971 ;  46  S.  L.  E.  577  ; 

1909,  1   S.    L.  T.    383.      Affirmed    1910 
(H.    L.),   S.  C.   27;    47  S.    L.   E.   354; 

1910,  1  S.  L.  T.  221, 

11.  Employment— Father  and  Daughter 
— Presumption. — Where  a  child  assists  its 
parent  in  the  conduct  of  a  business,  receiv- 
ing keep,  clothing,  and  pocket-money,  there 
is  no  presumption  that  the  father  has 
entered  into  a  contract  to  pay  wages  as 
well.  Urquhart  v.  Urquharts  Tr.,  1905, 
8  F.  42;  43  S.  L.  E.  7 ;  13  S.  L.  T.  430. 
Cf.  No.  61. 

12.  Employment— Police  Commissioners 
and  Police— Burgh  Police  (Scotland)  Act, 
1892  (55  &  56  Vict.  c.  55),  sees.  78,  85,  86, 
and  95— Police  (Scotland)  Act,  1890  (53  &  54 
Vict.  c.  67),  sec.  10, — The  relation  of  master 
and  servant  or  of  employers  and  employed 
does  not  subsist  between  the  commissioners 
of  a  police  burgh  and  the  police,  and 
accordingly  the  commissioners  are  not 
liable  to  be  called  on  to  answer  for  errors 
of  the  police.  Muir  v.  Hamilton  Magistrates, 
&c.,  1910  (O.  H.),  1  S.  L.  T.  164. 

13.  Employment— Skilled  Services— Lo- 
catio  operarum — Information  or  Materials 
Acquired  in  Course  of  Employment- 
Pursuer  employed  defender,  a  skilled 
person,  to  make  searches  in  the  public 
records  with  the  object  of  supplying 
abstracts  of  all  entries  relative  to  persons 
of  the  name  of  Lindsay.  The  defender 
made  notes  from  which  he  compiled  the 
abstracts  which  he  supplied  to  the  pursuer. 
In  an  action  against  the  defender  to  have 
him  ordained  to  deliver  to  the  pursuer  the 
original  notes  of  the  excerpts  which  he  had 
made  (there  was  also  a  conclusion  to  have 
the  defender  interdicted  from  communicat- 
ing without  permission  the  information  he 
had  acquired),  held  that  these  notes  were 
the  property  of  the  defender,  and  defender 
assoilzied.  Earl  of  Crawford  v.  Paton,  1910 
(0.  H.),  1  S.  L.  T.  423.  On  a  reclaiming 
note  the  Court  adhered,  and  held  further, 
that  no  ground  had  been  averred  or  proved 
to  justify  the  Court  in  granting  the  inter- 
dict craved  {Exparte  Horsfall,  1827,  7  B.  & 
C.  ^29,,  distinguished).  1911,  S.  C.  1017; 
48  S.  L.  E.  870;  1911,  2  S.  L.  T.  67. 

14.  Employment  —  Squad  Engaged  on 
Piecework— Subordinate  Member  of  Squad. 
— The  question  here  arose  in  a  claim  for 
damages  made  by  one  of  a  squad  of  riveters 
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employed  on  piecework  by  shipbuilders. 
A  squad  consists  of  two  riveters,  a 
holder-on,  and  a  rivet-heater.  The  two 
latter  obey  the  orders  of  the  riveters,  and 
are  selected  and  paid  by  them.  The  ship- 
builders supply  the  material  and  plant,  and 
their  foreman  inspects  the  work  as  it  is 
completed,  and  points  out  the  work  next 
to  be  performed.  The  rivet-heater  in  a 
squad  was  absent;  the  riveters  applied 
to  the  shipbuilder's  foreman,  and  he  chose 
out  a  lad  and  sent  him  to  them.  In  the 
course  of  the  work  the  lad  was  injured. 
He  sued  the  shipbuilders  for  damages. 
Held  that  he  was  not  their  servant.  Little- 
john  V.  Brown  &  Coy.  Ltd.,  1909,  S.  C.  169  ; 
46S.  L.  R.  42;  16  S.  L.  T.  446. 

15.  Employment  —  Terms  —  Extra  Ser- 
vices— Remuneration. — In  an  action  by  an 
estate  factor  after  the  termination  of  his 
appointment  for  remuneration  for  extra 
services  during  his  tenure  of  oifice,  held 
that  as  he  did  not  distinctly  aver  (1)  what 
were  the  alleged  extra  services ;  (2)  what 
were  his  duties  as  factor ;  and  (3)  what  was 
to  be  the  remuneration  for  the  extra 
services,  whether  fixed  or  to  be  calculated 
by  the  value  of  the  services,  the  action  was 
irrelevant  and  fell  to  be  dismissed.  Mac- 
kenzie V.  Baird's  Trs.,  1907,  S.  C.  838;  44 
S.  L.  R.  555 ;  14  S.  L.  T.  909. 

16.  Employment — Workman — Boatman- 
Kern  uneration  by  Share  of  Earnings— Joint 
Adventure. — Fish-curers  engaged  two  men 
to  work  a  "  flit-boat "  of  theirs,  and  agreed 
to  pay  them  one-third  share  each  of  the 
earnings  of  the  boat.  When  its  services 
were  not  required  the  owners  tried  to  give 
the  men  work  on  shore.  The  men  were 
bound  to  obey  the  orders  of  the  owners. 
One  of  the  men  was  drowned  in  course  of 
his  employment.  Held  that  the  owners 
were  liable  in  compensation.  Clark  v. 
Jamieson,  1909,  S.  C.  132  ;  46  S.  L.  R.  73 ; 
16  S.  L.  T.  450. 

17.  Master  —  Negligence  —  Charge  of 
Horse  and  Van— Previous  Complaints  as  to 
Temper  of  Horse — Volenti  non  fit  injuria. — 
The  widow  of  a  vanman  who  had  been 
killed  through  his  horse  bolting  raised  an 
action  of  damages  against  his  employer. 
She  averred  that  the  horse  supplied  to  the 
deceased  was  restive  and  fiery,  that  the 
deceased  had  complained  of  this  to  the 
defender,  and  that  the  defender  had  taken 
no  notice  of  these  complaints.  Held  that 
these    averments    were    relevant.       Issue 


approved.       Maclean    v.     Hamilton,     1905 
(0.  H.),  13  S.  L.  T,  77. 

18.  Master— Negligence— Common  Em- 
ployment— Employment  at  Time  of  Acci- 
dent— Casual  Labourer  Leaving  Work.— 
A  casual  labourer,  paid  by  the  hour  and 
employed  on  board  a  ship,  had  finished  his 
day's  work  and  was  walking  along  the  quay 
to  get  his  pay  at  a  pay-box  not  on  the 
employer's  premises,  when  he  was  injured 
by  a  stanchion  falling  (through  careless- 
ness, he  said)  from  the  ship.  He  sued  the 
employers  for  damages,  and  the  defence  of 
common  employment  was  pleaded.  Held 
that  at  the  time  of  the  accident  the  pursuer 
was  a  mere  man  in  the  street,  and  plea 
repelled.  Percy  v.  Donaldson  Brothers,  1909, 
S.  C.  267;  46  S.  L.  R.  199;  16  S.  L.  T. 
536. 

19.  Master — Negligence — Common  Em- 
ployment—Volunteer—Boy.— Held  that  a 
boy  of  ten  years  who  voluntarily  assisted 
the  defenders'  carter  by  holding  his  horse, 
was  in  the  position  of  a  fellow-workman  in 
a  question  arising  out  of  negligence  of 
another  of  the  defenders'  servants.  Lunnie 
V.  Glasgow  and  SouthrWestern  Ely.  Coy., 
1906,  8  F.  546;  43  S.  L.  R.  372;  13 
S.  L.  T.  820. 

20.  Master— Negligence — Dangerous 
Machine— Duty  to  Fence— Factory  and 
Workshop  Act,  1901  (1  Edw.  VII.  c.  22), 
sec.  10  (1)  (c). — Held  by  Lord  Skerrington 
(Ordinary)  that  a  stamp-press  used  in  the 
manufacture  of  basket  handles  was  not  a 
dangerous  machine  requiring  to  be  fenced 
either  at  common  law  or  under  the  Factory 
and  Workshop  Act,  1901.  Reid  v.  British 
Basket  Coy.  Ltd.,  1913  (0.  H.),  2  S.  L.  T. 
201. 

21.  Master  — Negligence— Dangerous 
Machine— Duty  to  Fence— Statutory  Duty 
—  Breach  of — Failure  of  Fellow- Work- 
man—Common  Employment— Factory  and 
Workshops  Act,  1901.— Certain  dangerous 
machinery  in  calico  printing  works  was 
fenced  in  accordance  with  the  duty  imposed 
by  the  Factory  and  Workshops  Act,  1901. 
The  gate  of  the  fencing  had  been  removed 
by  a  workman,  and  a  boy  employed  in  the 
works  went  through  the  opening  in  order 
to  speak  about  his  work  to  another  em- 
ployee. He  was  caught  by  the  revolving 
shaft  and  killed.  In  an  action  of  damages 
at  the  instance  of  the  parent  of  the  boy, 
held  that  the  statutory  obligation  on  the 
master  to  fence  was  absolute,  and  that  it 
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was  not  open  to  him  to  plead  the  fault  of- 
a  fellow-workman.  Mooney  v.  John  Glen  & 
Sons,  1913  (0.  H.),  2  S.  L.  T.  322. 

22.  Master  —  Negligence  —  Dangerous 
Place — Ship — Hatch. — Held  that  there  was 
no  negligence  on  the  part  of  shipbuilders  in 
allowing  a  hatch,  in  a  vessel  under  repair, 
to  remain  open  and  unfenced.  Burns  v. 
Henderson  &  Coy.  Ltd.,  1905,  7  F.  697;  42 
S.  L.  E.  586;  13  S.  L.  T.  116. 

23.  Master  —  Negligence  —  Defective 
Plant— Bad  Arrangement. — The  pursuer 
averred  that  he  worked  for  the  defenders 
at  a  crane  which  was  placed  near  a  pillar 
and  not  far  from  a  moulding  pit ;  that  the 
whole  arrangements  were  so  cramped  that 
there  was  not  room  to  work  properly,  and 
that  in  consequence  he  had  stumbled  and 
had  his  fingers  injured  by  a  wheel  of  the 
crane.  Held  that  there  was  no  relevant 
averment  of  fault.  Cheer  v.  Tii/rnbull  & 
Coy.,  1891,  19  R.  21 ;  29  S.  L.  R.  38. 

24.  Master  —  Negligence  —  Defective 
Plant — Dangerous  Machine — Employment 
of  Young  Lad  Thereat  —  Contributory 
Negligence. — Held  that  to  set  a  boy  of 
thirteen  to  drive  a  reaping-machine  may 
amount  to  fault,  and  it  is  no  defence  to  an 
action  of  damages  by  the  boy  for  injuries 
sustained  while  driving  the  machine  to  say 
that  if  he  had  acted  with  the  care  and 
caution  which  might  have  been  expected 
of  an  older  person  he  would  not  have  been 
injured.  Devine  v.  Aitken,  1905  (0.  H.), 
13  S.  L.  T.  736. 

25.  Master  —  Negligence  —  Defective 
Plant — Plant  in  Disrepair— Vicious  Horse 
—Liability  of  Limited  Company— Common 

Law.— Held  that  a  limited  company  was 
not  liable  for  an  accident  caused  by  a 
defect  in  plant  originally  sufficient  but 
which  had  been  allowed  to  get  out  of  order 
through  the  negligence  of  their  servant, 
but  Jield  that  the  company  were  liable  for 
an  accident  caused  by  a  vicious  horse  which 
it  was  averred  that  they  were  careless  and 
negligent  in  supplying  for  the  purposes  of 
their  trade.  Robertson  v.  Thomas',  Ltd., 
1907  (O.  H.),  15  S.  L.  T.  32. 

26.  Master  —  Negligence  —  Defective 
Plant— Koad— Private    Road— Issue.— A 

carter  having  loaded  his  cart  in  a  foundry 
belonging  to  the  defenders  was  fatally 
injured  while  leading  his  horse  out  by  a 
road  belonging  to  them.  In  an  action  by 
iis  widow,  who  averred  that  the  exit  was 


in  a  defective  and  dangerous  condition, 
being  uneven  and  slippery  and  difficult  to 
walk  upon  without  great  risk  of  falling, 
lield  that  the  action  was  relevant  and  form 
of  issue  approved.  Murphy  v.  Stewwrt  & 
Coy.  Ltd.,  1906,  14  S.  L.  T.  336. 

27.  Master— Negligence— Defective  Plant 
—Ship— Faulty  Structure  when  Vessel  put 
to  Sea. — Where  the  pursuer  of  an  action 
for  damages  for  personal  injury  received 
on  board  ship  from  the  faulty  construction 
of  a  hatch  averred  that  the  vessel  was 
improperly  equipped  when  she  put  to  sea, 
it  not  appearing  that  the  alleged  defect 
was  obvious,  or  that  it  could  have  been 
•remedied  by  those  on  board,  the  Court 
allowed  an  issue.  Tyrrell  v.  Paton  &  Hendry, 
1905,  8  F.  112;  43  S.  L.  R.  89;  13 
S.  L.  T.  529. 

28.  Master— Negligence— Defective  Plant 
—Ship  —  Insecure  Ladder — Fellow- Work- 
man—Custom  of  Trade.— There  being  no 
custom  for  owners  of  ships  to  inspect  the 
minor  details  of  a  ship's  construction  prior 
to  every  voyage,  held  that,  where  a  seaman 
was  hurt  through  defects  in  a  ladder  which 
had  been  carelessly  mended  by  a  fellow- 
seaman,  the  owner  was  not  responsible. 
Gillies  V.  Cairns,  1905,  8  F.  174  ;  43  S.  L.  R. 
218;  13  S.  L.  T.  586. 

29.  Master— Negligence— Defective  Plant 
— Stevedores. — A  labourer  who  was  em- 
ployed by  stevedores  met  his  death  while 
passing  down  a  ladder  from  the  side  of  a 
vessel  to  the  quay.  One  of  the  rungs  of 
the  ladder  was  awanting,  and  the  labourer, 
being  unaware  of  the  defect,  fell.  The 
widow  sued  the  owners  of  the  ship  for 
damages,  averring  negligence  on  their  part 
in  respect  of  the  defective  ladder.  The 
Lord  Ordinary  allowed  an  issue.  Adamson 
V.  M'Guiness,  1907  (0.  H.),  14  S.  L.  T. 
672. 

30.  Master — Negligence— Defective  Sys- 
tem— Railway  in  Course  of  Construction — 
Failure  to  Provide  "Redcap"  during  Shunt- 
ing.— Held  that  an  averment  to  the  effect 
that  a  contractor  had  failed  to  provide  a 
"  redcap  "  during  shunting  operations  was 
relevant  to  infer  liability  at  common  law. 
.Bremner  v.  M'Alpine,  1907  (0.  H.),  15 
S.  L.  T.  106. 

31.  Master  —  Negligence  —  Employers' 
Liability  Act,  1880  —  Defective  Plant  — 
Superior  Workman.— This  was  an  action 
for  damages  under  the  Employers'  Liability 
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Act,  1880,  raised  by  a  workman  who  had 
sustained  injuries  while  in  charge  of  a 
planing  machine.  His  averments  came  to 
this :  that  no  broom  was  supplied  for  the 
purpose  of  removing  chips  which  accumu- 
lated on  the  floor  and  rendered  foothold 
insecure;  that  while  using  an  extem- 
porised scraper  for  the  purpose  the  imple- 
ment caught  in  the  machine,  jerked  him 
forward,  and  caused  the  accident.  He 
added  that  he  had  complained  to  the 
foreman  of  the  want  of  a  broom,  but  had 
been  told  to  go  on  with  his  work.  The 
Court  dismissed  the  action  as  irrelevant. 
Hosie  V.  Walker,  Ltd.,  1907,  S.  C.  134;  44 
S.  L.  E.  151  ;  14  S.  L.  T.  492. 

32.  Master  —  Negligence  —  Employers' 
Liability  Act,  1880— Defective  Koadway— 
Mine— Fall  from  Roof  of  Eoad  in  Mine- 
Contributory  Negligence. — A  miner  in 
breach  of  his  duty  failed  to  efficiently 
prop  the  road  in  a  mine  as  the  workings 
advanced.  Subsequently,  after  the  duty 
of  seeing  to  the  security  of  the  road  had 
devolved  upon  an  overseer,  who  had 
neglected  to  do  so,  the  miner  was  injured 
by  a  fall  from  the  roof  of  the  road.  Held 
(Ld.  Salvesen)  that  the  miner  was  not 
guilty  of  contributory  negligence.  Colder 
v.  Nimmo  &  Coy.  Ltd.,  1906  (0.  H.),  45 
S.  L.  E.  212;  14  S.  L.  T.  563. 

33.  Master  —  Negligence  —  Employers' 
Liability  Act,  1880  —  Foreman —Superior 
Workman.— To  found  a  claim  under  sec. 
1  (3)  of  the  Employers'  Liability  Act, 
1880,  there  must  be  an  order,  express  or 
implied,  given  by  the  workman  in  charge, 
and  conformed  with.  Mere  non-inter- 
ference by  the  superior  workman  will  not 
do.  Canavan  v.  Green  &  Coy.,  1905,  8  F. 
275 ;  43  S.  L.  E.  200  ;  13  S.  L.  T.  679. 

34.  Master  —  Negligence  —  Employers' 
Liability  Act,  1880— Notice— Service  of— 
Company. — A  notice  delivered  to  the  head 
official  of  a  company  at  one  of  its  offices 
held  good  notice  of  accident.  Duncan  v. 
Fife  Coal  Coy.  Ltd.,  1905,  7  F.  958;  42 
S.  L.  E.  822;  13S.  L.  T.  370. 

35.  Master  —  Negligence  —  Employers' 
Liability  Act,  1880,  sec.  1  (2)— Superior 
Workman  —  Defective  Plant.— A  pursuer 
averred  that  while  attaching  a  box  to 
a  crane  chain  the  chain  was  raised 
suddenly  and  too  soon,  in  consequence  of 
of  which  he  sustained  injuries ;  that  the 
raising  of  the  chain  was  due  to  the  failure 
of  the  man  in  charge  of  the  crane  to  see  the 


pursuer ;  that  the  craneman  failed  to  see 
him  because  no  light  had  been  provided,, 
and  that  it  was  the  duty  of  another  who,, 
he  averred,  was  a  superintendent  within 
the  meaning  of  the  Act,  to  see  that  light 
was  provided.  Held  that  a  relevant  case 
had  been  stated  under  the  Act.  Moran 
V.  Morrison  <&  Mason,  Ltd.,  1907  (0.  H.), 
14  S.  L.  T.  693. 

36.  Master  —  Negligence  —  Employers' 
Liability  Act,  1880,  sec.  1  (1)— "Ways"— 
Open  Joists  in  House  in  Course  of  Con- 
struction.— Held  that  the  open  joists  of  a 
floor  in  a  house  in  course  of  construction 
were  not  a  "  way  "  within  the  meaning  of 
sec.  1.  (1)  of  the  Employers'  Liability  Act^ 
1882.  M'Gowan  v.  Smith,  1907,  S.  C.  548; 
44  S.  L.  E.  384 ;  14  S.  L.  T.  766. 

37.  Master  —  Negligence  —  Employers' 
Liability  Act,  1880,  sec.  8— "Workman. "^ 

— Held  that  a  man  whose  duties  were  to 
open  and  close  the  doors  of  a  shed,  to  watch 
the  shed  overnight,  and  to  clean  out  the 
office,  was  not  a  workman  in  the  sense  of 
the  Act.  Anderson  v.  Buncan  &  Coy.,  1906 
(0.  H.),  14  S.  L.  T.  575. 

38.  Master  —  Negligence  —Employers' 
Liability  Act,  1880— "  Workman  "—Van- 
man. —^oSerfaom  v.  Thomas',  Ltd.,  1907 
(0.  H.),  15  S.  L.  T.  32. 


39.  Master  —  Negligence — Fellow-Work- 
man.— The  Fishery  Board  made  an  arrange- 
ment with  a  trawl-owner  to  carry  on  his 
trawler  one  of  their  officials,  who  was  to  be 
allowed  to  select  from  the  fish  caught  speci- 
mens for  scientific  purposes.  In  return  the 
trawler  was  to  be  allowed  to  fish  within 
restricted  waters.  The  official,  although 
entitled  to  indicate  where  he  desired  the 
fishing  to  take  place,  had  no  right  to  inter- 
fere with  the  navigation ;  the  skipper  might 
refuse  to  go  to  any  place  he  thought  unsafe. 
The  trawler  stranded  owing  to  the  reckless- 
ness of  the  skipper,  and  the  official  died 
from  exposure.  Held  that  the  skipper  was 
not  pro  hoc  vice  the  servant  of  the  Fishery 
Board,  and  that  he  and  the  Fishery  Board 
official  were  not  fellow-servants,  and  conse- 
quently that  the  owner  of  the  trawler  was 
liable  in  reparation  to  the  widow  of  the 
official.  Burgoyne  v.  Walker,  1908,  S.  C. 
321 ;  45  S.  L.  E.  241 ;  15  S.  L.  T.  632. 

40.  Master— Negligence— Liability  at 
Common  Law — Statutory  Duty — Breach 
of— Coal    Mines    Begulation    Act,    ISSr 
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<50  &  51  Vict.  c.  58),  sec.  49,  Rule  21— 
Failure  to  Satisfy  Provisions.— JJeM  that 
rule  21  of  sec.  49  of  the  Coal  Mines  Regula- 
tion Act,  1887,  does  not  impose  a  statutory- 
obligation  the  breach  of  which  founds  an 
action  at  common  law.  Colder  v.  Nimmo 
■&  Coy.  Ltd.,  1906  (0.  H.),  45  S.  L.  R.  212 ; 
14  S.  L.  T.  563. 

41.  Master  —  Negligence  —  Liability  at 
Common  Law— Statutory  Rule— Breach  of 
—Coal  Mines  Regulation  Act,  1887  (50  &  51 
Vict.  c.  58),  sec.  49,  General  Rules  4  and 
21 — Averments — Relevancy.— A  labourer 
raised  an  action  of  damages,  laid  alterna- 
tively at  common  law  or  under  the 
Employers'  Liability  Act,  1880,  against  a 
coal  company  in  respect  of  the  death  of  his 
son  through  the  fall  of  a  stone  from  the 
roof  of  the  mine  in  which  the  son  was 
■employed.  The  defenders  admitted  the 
relevancy  of  the  action  under  the  statute, 
but  disputed  its  relevancy  at  common  law. 
Pursuer  averred  that  defenders  had  com- 
mitted a  breach  of  the  Coal  Mines  Regula- 
tion Act,  1887,  in  failing  (1)  to  properly 
secure  the  roof,  and  (2)  to  appoint  com- 
petent servants.  Edd  that  the  relevancy 
of  the  action  at  common  law  could  not  be 
properly  discussed  apart  from  the  facts, 
and  an  issue  approved.  Flannigan  v.  The 
Fife  Coal  Coy.  Ltd.,  1911,  49  S.  L.  R.  12 ; 
1911,  2  S.  L.  T.  343. 

42.  Master— Negligence— Mine— Failure 
to  Appoint  Competent  Servants. — Where 
masters  had  appointed  managers  properly 
qualified  for  the  discharge  of  the  ordinary 
duties  of  inspection  of  a  mine,  they  were 
held  not  to  have  been  negligent  because 
these  managers  failed  to  detect  a  rare  and 
dangerous  gas  which  found  its  way  into 
the  mine  from  a  built-up,  smouldering, 
-subterranean  fire.  The  owners  themselves 
knew  of  the  danger  of  such  fires,  but  had 
taken  precautions  to  cut  off  the  fire  in 
question  from  communication  with  their 
mine.  Black  v.  Fife  Coal  Coy.  Ltd.,  1909, 
S.  C.  152 ;  46  S.  L.  R.  191 ;  16  S.  L.  T. 
557.  Eeversed  1912  (H.  L.),  S.  C.  33; 
49  S.  L.  R.  228;  1912,  1  S.  L.  T.  20. 

43.  Master— Negligence— Ship— Accident 
on  Board  Ship— Parties  Liable— Managing 
Owners— Agency.— A  stevedore's  labourer 
was  injured  while  engaged  in  discharging 
a  ship.  He  sued  the  managing  owners  for 
damages.  Seld  that  the  managing  owners 
were  merely  the  agents  for  the  registered 
owners  of  the  vessel,  and  (there  being  no 
averment    of    personal    fault)    were    not 


responsible  for  the  accident;  and  action 
dismissed.  M'Lauchlan  v.  Hogarth  &  Son, 
1911,  S.  C.  522;  48  S.  L.  E.  398;  1911, 
1  S.  L.  T.  111. 


44.  Master  —  Negligence  —  Statutory 
Duty— Breach  of— Effect  of  Regulations 
Issued  under  Statutory  Authority— Fac- 
tory and  Workshops  Act,  1901  — Home 
Oflice  Regulations  thereon,  1904,  Articles  4 
and  24.  —  Observed  by  Lord  Johnston : 
"  However  much  the  regulations  may  assist 
in  applying  the  common  law,  it  creates  no 
new  and  separate  liability  which  can  be 
founded  on  as  a  separate  ground  of  action." 
(Belt  V.  Dalmeny'Oil  Coy.,  1905,  7  F.  787; 
42  S.  L.  R.  638;  13  S.  L.  T.  165  (opinion 
of  Ld.  M'Laren)  commented  on.)  Adamson 
V.  M'GuineKs,  1907  (0.  H.),  14  S.  L.  T.  672. 

45.  Master  —  Negligence  —  Statutory 
Duty  —  Breach  of  —  Fellow- Workman — 
Mine. — Where  mine-owners,  in  breach  of  a 
statutory  duty,  failed  to  make  the  roof  of  a 
mine  secure,  and  a  man  was  hurt,  held  that 
they  could  not  avoid  liability  by  a  defence 
that  they  had  appointed  a  competent 
manager,  who  was  a  fellow-workman  of  the 
injured  man.  Belt  v.  Dalmeny  Oil  Coy. 
Ltd.,  1905,  7  F.  787;  42  S.  L.  R.  638; 
13  S.  L.  T.  165. 

46.  Master  —  Negligence  —  Statutory 
Duty  — Failure  of  Men  to  Observe  — 
Common  Employment — Mine— Coal  Mines 
Regulation  Act,  1887.— Where  mine-owners 
had  appointed  competent  overseers  who 
failed  to  observe  statutory  regulations,  and 
in  consequence  an  accident  occurred,  Jield 
that  the  masters  were  not  liable  at  common 
law  in  damages  to  an  injured  servant  (Belt, 
7  F.  787,  doubted).  Black  v.  Fife  Coal  Coy. 
Ltd.,  1909,  S.  C.  152;  46  S.  L.  R.  191; 
16  S.  L.  T.  557.  Beversed  1912  (H.  L.), 
S.  C.  33;  49  S.  L.  R.  228;  1912, 
1  S.  L.  T.  20. 

47.  Master— Negligence— Statutory  Duty 
— Prohibition  against  Young  Person  Clean- 
ing Machinery  in  Motion  —  Factory  and 
Workshop  Act,  1901  (1  Edw.  VII.  c.  22), 
sec.  13  (2).— A  girl  of  fifteen  was  injured 
while  wiping  away  oil  which  she  spilt  on 
machinery  while  in  motion.  In  an  action 
of  damages  for  personal  injuries  against 
her  employers,  pursuer  averred  that  de- 
fenders were  in  fault  in  allowing  her  to 
clean  dangerous  machinery  in  breach  of 
the  Factory  and  Workshop  Act,  1901. 
Held  by  Lord  Skerrington  (Ordinary),  (1) 
that  the  prohibition  in  sec.  13  (2)  of  the 
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statute  applied  to  casual  cleaning  as  well  as 
to  the  regular  cleaning  of  machinery ;  (2) 
that  the  defenders  were  bound  to  take  all 
reasonable  precautions  to  secure  that  the 
prohibition  was  obeyed ;  and  (3)  that  in 
the  circumstances  of  the  case  they  had 
failed  to  take  all  reasonable  precautions, 
and  were  liable  in  damages.  Reid  v.  British 
Basket  Coy.  Ltd.,  1913  (0.  H.),  2  S.  L.  T. 
201. 


48.  Master  —  Negligence  —  Traction 
Engine  —  Driver  "Incompetent  and  In- 
experienced"—Accident— Liability— Aver- 
ments— Relevancy. — While  the  second  man 
in  connection  with  a  traction  engine  on  the 
highway  was  in  the  act  of  removing  (by 
the  driver's  instructions)  a  stone  from 
behind  the  wheel,  which  had  been  placed 
there  (also  by  the  driver's  instructions)  to 
act  as  a  sprag,  the  engine  was  suddenly 
started  and  the  man  was  knocked  down  by 
the  trailer  coming  behind  and  injured.  In 
an  action  of  damges  against  the  master  the 
man  averred,  inter  alia,  that  the  master 
knowingly  employed  an  inexperienced  and 
incompetent  driver,  and  that  the  accident 
was  due  to  his  incompetence.  Held  that 
although  the  averments  made  went  far 
to  displace  any  connection  between  the 
accident  and  the  incompetence,  the  action 
was  relevant  and  an  issue  allowed.  Opinion 
{per  Lord  President)  as  to  the  irrelevancy 
of  certain  averments.  M'Carten  v.  M'Eohhie, 
1909,  S.  C.  1020;  46  S.  L.  R.  776  ;  1909, 
1  S.  L.  T.  548. 


49.  Servant  —  Fault  —  Fellow-Workman 
— Independent  Contractor. — Through  the 
fault  of  a  servant  of  a  slater  who  was 
slating  a  shed  belonging  to  a  railway 
company,  a  servant  of  the  railway  company 
was  injured.  Held  that  the  doctrine  of 
common  employment  had  no  application. 
Gorman  v.  Morrison  &  Son,  1885,  12  R. 
1073 ;  22  S.  L.  R.  708. 

50.  Servant  —  Fault  —  Scope  of  Employ- 
ment —  Assault. — A  woman  obtained  a 
sewing  machine  on  a  contract  of  hire  and 
sale.  She  fell  into  arrears  with  the  instal- 
ments, and  three  of  the  representatives  of 
the  machine  company  came  to  her  house 
to  collect  the  money  or  take  the  machine, 
when  they  assaulted  her.  In  an  action 
by  her  against  the  company  the  Lord 
Ordinary  allowed  an  issue.  The  Court 
recalled  the  interlocutor  of  the  Lord 
Ordinary,   and   before    answer    allowed    a 


proof.     Hynds  v.   Singer   Sewing   Machine 
Coy.  Ltd.,  1909,  2  S.  L.  T.  127. 

51.  Servant— Fault  — Scope  of  Employ- 
ment— Assault— Fellow-Servant.— A  sea- 
man raised  an  action  of  damages  against 
the  owners  of  a  vessel  for  an  assault  com- 
mitted upon  him  by  the  master.  Held  that 
as  the  master  and  the  seaman  were  fellow- 
servants,  the  action  fell  to  be  dismissed  as 
irrelevant.  Downie  v.  Connell  Brothers,  Ltd.y 
1910,  S.  C.  781 ;  47  S.  L.  R.  666 ;  1910,  1 
S.  L.  T.  425. 


52.  Servant  —  Fault— Scope  of  Employ- 
ment— Assault  by  Servant.— In  an  action 
at  the  instance  of  a  member  of  the  public 
against  a  police  constable  and  his  employers,, 
a  corporation,  for  assault  and  violence,  the 
Lord  Ordinary  dismissed  as  irrelevant  the 
action  as  directed  against  the  corporation ;, 
and  pursuer  refusing  to  amend  his  record 
to  the  effect  of  deleting  that  the  violence 
was  done  "  in  the  scope  of  his  employment," 
dismissed  the  action  as  against  the  constable 
also.  The  Second  Division  recalled  this 
interlocutor  and  allowed  an  issue.  Baillie 
V.  Gorpmation  of  Edinburgh  and  Dickie, 
1906,  14  S.  L.  T.  344. 

53.  Servant— Fault— Scope  of  Employ- 
ment— Assault — Liability  of  Master. — In 
an  action  of  damages  for  personal  injury, 
the  pursuer,  a  message  boy,  averred  that 
while  he  was  in  the  defender's  garden,  the 
defender's  gardener  attacked  him  in  a  most 
brutal  way  and  struck  him  on  the  head 
with  a  stick,  causing  a  severe  injury  to  his 
eye;  that  the  gardener  had  instructions 
from  the  defender  to  prevent  trespass  and 
fruit-stealing;  and  that  in  striking  the 
pursuer  he  was  acting  within  the  scope  of 
his  employment  and  for  the  defender's 
benefit.  "The  Lord  Ordinary  (Dewar)  dis- 
missed the  action  as  irrelevant.  Jardine  v. 
Lang,  1911  (0.  H.),  2  S.  L.  T.  494. 

54.  Servant — Fault— Scope  of  Employ- 
ment— Fublic-house — Ereach  of  Certificate 
by  Servant— Licensing  Act,  1903  (3  Edw. 
VII.  c.  25),  sec.  59.— Held  that  a  licence- 
holder  was  rightly  convicted  where  he  had 
failed  to  instruct  his  servant  as  to  com- 
pliance with  the  Licensing  Act,  and  the 
servant  had,  outwith  his  master's  know- 
ledge and  presence,  sold  liquor  to  a  child 
under  fourteen  years  of  age.  Greig  v. 
MacLeod,  1908  (J.),  S.  C.  14;  45  S.  L.  R. 
233;  15  S.  L.  T.  620;  5  Adam,  445. 
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55.  Servant— Fault— Scope  of  Employ- 
ment—Slander.— A  master  is  responsible 
for  his  servant's  slander,  just  as  he  is  for 
any  other  wrong  committed  by  the  servant 
in  the  course  of  his  service  and  for  his 
master's  benefit.  Handasyde  v.  Hepworth 
&  Son,  Ltd.,  1907  (0.  H.),  15  S.  L.  T.  180. 

56.  Servant — Fault— Scope  of  Employ- 
ment— Slander. — A  master  (and  the  term 
includes  companies  and  voluntary  associa- 
tions) is  responsible  for  slanders  uttered 
by  their  servant  while  acting  about  their 
business.  Form  of  issue  approved.  Ellis  v. 
National  Free  Lahowr  Association,  1905,  7  F. 
629  ;  42  S.  L.  R.  495 ;  13  S.  L.  T.  70. 

57.  Servant— Fault— Scope  of  Employ- 
ment—  Slander  —  Liability  of  Master. — 
Question  as  to  the  liability  of  a  corporation 
for  the  consequences  of  slander  uttered  by 
an  agent  in  course  of  his  employment. 
Agnew  v.  British  Legal  Life  Assurance  Coy. 
Ltd.,  1906,  8  F.  422;  43  S.  L.  R.  284; 
13  S.  L.  T.  742. 

58.  Servant— Fault— Scope  of  Employ- 
ment— Servant  Lent  to  Another. — A  ser- 
vant lent  by  his  master  for  a  certain  work 
is  not  subject  to  his  master's  control  during 
that  work,  and  accordingly  his  master  is 
not  liable  for  his  servant's  acts  during  that 
work.  M'Fall  v.  Adams  &  Ccyy.,  1907,  S.  C. 
367  ;  44  S.  L.  R.  259  ;  14  S.  L.  T.  625. 

59.  Servant— Fault— Scope  of  Employ- 
ment-Wrongful Detention.— Mrs.  Mac- 
kenzie and  Mrs.  Robertson  were  staying 
at  the  same  time  in  the  Forres  Hydro- 
pathic. Mrs.  Mackenzie  thought  that  Mrs. 
Robertson  had  conceived  an  ill-will  towards 
her,  and  Mrs.  Robertson  formed  the  im- 
pression that  Mrs.  Mackenzie  had  slammed 
a  door  in  her  face.  Mrs.  Mackenzie  had 
done  no  such  thing,  she  said.  So  Mrs. 
Robertson  complained  to  the  manager. 
The  manager,  who  knew  the  quarrel, 
induced  Mrs.  Mackenzie,  by  false  pre- 
tences, to  go  to  his  private  room.  Waiting 
for  her  there  she  found  Mrs.  Robertson 
with  her  husband.  These  persons  at  once 
barred  the  door,  and  the  manager  told  her 
she  should  not  get  out  until  she  had 
apologised  to  Mrs.  Robertson.  Held  that 
the  manager  had  been  guilty  of  wrongful 
detention,  that  he  had  acted  within  the 
scope  of  his  employment,  and  that  the 
hydropathic  proprietors  were  responsible. 
Mackenzie  v.  Clvmy  Hill  Hydropathic  Coy. 
Ltd.,  1908,  S.  C.  200:  45  S.  L.  R.  139; 
15  S.  L.  T.  518. 


60.  Servant  or  Partner— Share  in  Busi- 
ness.— Held  that  employees  in  a  business 
who  had  interests  which  would  ultimately 
mature  into  shares  were  servants  of  the 
trust  which  carried  on  the  business,  and 
not  partners.  Walker  v.  Reith,  1906,  8  F. 
381 ;  43  S.  L.  R.  245  ;  13  S.  L.  T.  660. 

61.  Wages— Implied  Contract  to  Pay- 
Aunt  and  Niece. — A  niece  who  lived  with 
her  aunt,  whom  she  served  and  nursed, 
held  to  have  no  claim,  after  the  aunt's 
death,  for  remuneration  as  on  an  implied 
contract  of  service.  Bussel  v.  M'Clymont, 
1906,  8  F.  821;  43  S.  L.  R.  601;  14 
S.  L.  T.  59. 


MERCANTILE  LAW  AMENDMENT 
ACT,  1856  (19  &  20  Viet.  c.  60), 
sec.  6 

See  Caution,  voce  Cautioner. 


MERCHANDISE  MARKS  ACT,  1887 
(50  &  51  Vict.  c.  28) 

Sees.  2  (5),  21.  Summary  Jurisdiction 

OF  Sheriff,  see  Review  (II.),   voce 

Competency  of  Appeal. 
Sec.  2  (2).   False  Trade  Description, 

see     Justiciary,     voce     Statutory 

Offence. 


MERCHANT  SHIPPING  ACT,   1894 
(57  &  58  Vict.  c.  60) 

See  Ship. 

Sec.  287.  See  Arrest. 

Sees.  503,  504,  547.    See  Expenses,  voce 

Ship. 
Sec.  320.  Steerage  Passage  Money,  see 

Justiciary,  voce  Statutory  Offence 

(Ship). 
Sec.  504.  See  Process,  voce  Sist. 


MINES  AND  MINERALS 

Accident  in  Mine,  see  voce  (1)  Master 
AND  Servant;  (2)  Negligence; 
(3)  Workmen's  Compensation. 

Apportionment  of  Fixed  Rent  and 
Royalties,  1. 
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Arbitration,  22. 

Buildings,  Injury  to,  19,  21. 

Canal,  17,  31. 

Checkweighek,  4. 

Coal  Mines  Regulation  Acts,  4,  5 ;  see 
also  (1)  Master  and  Servant;  (2) 
Justiciary,  voce  Statutory  Offence. 

Crown  Grant.  2,  26-28. 

Engineman,  5. 

Entail,  1,  2. 

"  Felsite  Whinstone,"  6. 

"Fireclay,"  7. 

Foreshore,  Coal  under,  25. 

"  Freestone,"  8,  9. 

"  Granite,"  6. 

Injuries  to  Miner,  see  voce  (1)  Master 
AND  Servant;  (2)  Negligence;  (3) 
Workmen's  Compensation. 

Lease,  Construction  of,  1,  3,  19-21. 

Miner,  4,  5. 

"Mineral,"  6-12. 

Notice  to  Work,  14. 

Notice  to  Abstain  from  Work,  13. 

"Oil  Shale,"  10,  31. 

Prescription,  25-28. 

Prohibition  against  Working,  3. 

Railway,  Minerals  under,  13-15. 

Rent,  1,  21. 

Right  to  Work,  15,  16. 

Royalties,  1. 

"Sandstone,"  9,  11,  23. 

Superior  and  Vassal,  16,  25-29. 

Support,  17,  24. 

Surface  Damage,  15,  19-23. 

Surface  Support,  17-19,  24. 

Title  to  Minerals,  16,  25-29;  see  also 
Writ,  voce  Land. 

Warranty,  24. 

Wayleave,  30. 

"  Whinstone,"  12. 

Working,  Method  of,  17,  31. 

Working  Under  or  Near  Canal,  31. 

1.  Apportionment  of  Fixed  Bent  and 
Royalties— Lease— Construction— Mineral 
Field  Situated  in  Two  Estates  Belonging 
to  Different  Proprietors. — A  lease  of  a 
mineral  field  which  was  situated  in  two 
estates,  both  of  which  were  held  under 
settlements  of  strict  entail,  provided  for 
payment  of  a  fixed  rent  or  royalties,  in  the 
option  of  the  lessor;  it  also  provided,  in 
the  event,  which  happened,  of  the  estates 
devolving  on  difierent  heirs,  that  the  lessees 
should  keep  separate  accounts  for  the 
minerals  of  each  of  the  two  estates,  so  that 
the  royalties  applicable  to  each  might  be 
accurately  ascertained.  The  minerals  were 
worked  under  one  estate  only.  Held  by 
Lord   Ormidale   (Ordinary)   (1)    that  the 


fixed  rent  was  divisible  equally  between 
the  proprietors  of  the  two  estates ;  (2)  that 
the  royalties  fell  to  the  proprietor  of  the 
estate  in  which  the  minerals  were  worked ; 
and  (3)  that  the  proprietor  of  the  estate  in 
which  the  minerals  were  worked  might 
claim  royalties  whenever  they  exceeded 
the  amount  of  the  fixed  rent.  Montgomerie's 
Trs.  V.  Sari  of  Eglinton,  1912  (0.  H.), 
2  S.  L.  T.  260. 

2.  Crown  Grant  of  Minerals— Entail— 
Grrant  to  Heiress  of  Entail  in  Possession. 

— Opinion  that  minerals  conveyed  by  a 
Crown  grant  to  an  heiress  of  entail  in 
possession  did  not  fall  under  the  fetters 
of  the  entail.  M'Adam  v.  Cathcart,  1909, 
1  S.  L.  T.  512. 

3.  Lease  —  Agreement  —  Construction— 
Prohibition  or  Option  to  Work  on  Pay- 
ment of  Consideration. — Held  {rev.  Court 
of  Session)  that  a  clause  in  a  mining  con- 
tract imported  a  prohibition  against  the 
mineral  tenants  working  more  than  a  par- 
ticular quantity  of  coal,  and  did  not  confer 
an  option  upon  them  to  work  or  not  to 
work  subject  to  payment  of  a  fixed  con- 
sideration. Forrest's  Trs.  v.  Merry  & 
Curminghame,  Ltd.,  &c.,  1909  (H.  L.),  46 
S.  L.  R.  789;  1909,  2  S.  L.  T.  101. 

4.  Miner  —  Checkweigher  —  Bemoval— 
Two  Pits  forming  One  Mine  —  Whether 
Barred  from  Acting  as  Checkweigher  at 
other  Pit — Coal  Mines  Regulation  Act, 
1887,  sees.  12  (1),  13,  14  (1),  19,  20  (1),  and 
75. — Two  pits  formed  one  mine  and  were 
managed  as  such.  A  checkweigher  at  one 
of  the  pits  was  removed  by  order  of  the 
Sheriff.  He  was  appointed  checkweigher 
at  the  other  pit,  and  the  mine-owners 
brought  an  interdict  against  his  acting  as 
such.  HeM  that  the  two  pits  formed  one 
mine,  and  that  the  respondent  was 
debarred  from  being  appointed  check- 
weigher  at  either  of  the  pits.  Shotts  Iron 
Coy.  Ltd.  V.  Brunton,  1905  (0.  H.),  13 
S.  L.  T.  324. 

5.  Miner — Engineman— Unqualified  Per- 
son— Coal  Mines  Regulation  Act,  1887. — 
No  person  under  twenty-two  may  work  the 
winding-engine  even  to  haul  minerals. 
Smtar  v.  Clark,  1904  (J.),  7  F.  1 ;  42 
S.  L.  R.  195 ;  12  S.  L.  T.  576 ;  4  Adam,  443. 

6.  "  Mineral "  —  Felsite  Whinstone  — 
Granite— Finance  (1909-10)  Act,  1910  (10 
Edw.  VII.  c.  8),  sees.  20,  22,  and  24.— 

Held  that  felsite  whinstone  and  granite  are 
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minerals  within  the  meaning  of  the  Finance 
.(1909-10)  Act,  1910.  Anstruther's  Trs.  v. 
Inland  Revenue;  Paton  v.  Inland  Revenue, 
1912,  S.  C.  1165;  49  S.  L.  R.  843; 
1912,  2  S.  L.  T.  111. 

7.  "Mineral"  —  Fireclay  —  Railways 
Clauses  Consolidation  (Scotland)  Act,  1845 
<8  &  9  Vict.  c.  33),  sec.  70.— Held  {affg.  Ld. 
Skerrington),  in  the  circumstances  of  the 
case,  that  a  seam  of  fireclay  at  a  depth 
varying  from  60  feet  to  140  below  the 
surface  was  a  mineral  within  the  meaning 
of  sec.  70  of  the  Railways  Clauses  Act, 
1845  (observations  by  the  Lord  President 
upon  the  propositions  deducible  from  the 
judgments  of  the  House  of  Lords  in  Great 
iVestern  Ely.  Coy.  v.  Carpalla  United  China 
Clay  Coy.,  [1910]  A.  C.  83,  and  North  British 
Rly.  Coy.  v.  Bvdhill  Coal  and  Sandstone  Coy. 
Ltd.,  [1910]  A.  C.  116;  (H.  L.)  S.  C.  1). 
Caledonian  Rly.  Coy.  v.  Glenboig  tfnion  Fire- 
day  Coy.  Ltd.,  1910,  S.  C.  951 ;  47  S.  L.  R. 
823;  1910,  2  S.  L.  T.  147.  Affirmed  1911 
(H.  L.),  S.  C.  72;  48  S.  L.  R.  526;  1911, 
1  S.  L.  T.  416. 


8.  "Mineral"  —  Freestone —  Railways 
Clauses  Consolidation  (Scotland)  Act,  1845 
(8  &  9  Vict.  c.  33),  sec.  70.— The  Second 
Division  {rev.  Ld.  Cullen — who  allowed  a 
proof  before  answer — and  following  North 
British  Rly.  Coy.  v.  Budhill  Coal  arid  Sand- 
stone Coy.  Ltd.,  1910  (H.  L.),  S.  C.  I)  held 
that  freestone  was  not  a  mineral  within 
the  meaning  of  sec.  70  of  the  1845  Act. 
Caledonian  Rly.  Coy.  v.  Symington,  1911, 
S.  C.  552 ;  48  S.  L.  R.  539 ;  1911, 1  S.  L.  T. 
160.  The  House  of  Lords,  on  appeal, 
holding  that  the  question  was  one  of  fact, 
reversed  the  judgment  of  the  Second  Division 
and  restored  that  of  the  Lord  Ordinary. 
1912  (H.  L.),  S.  C.  9;  49  S.  L.  R.  49; 
1911,  2  S.  L.  T.  411. 

9.  ' '  Mineral  "—Freestone  —  Sandstone- 
Hallways  Clauses  Consolidation  (Scotland) 
Act,  1845,  sec.  70— Reservation  of  Minerals 
—Implied  Reservation  in  Conveyance  of 
Iiands  of  Freestone  as  a  Mineral— Evi- 
dence.—Evidence  on  which  held  that,  where 
land  had  been  compulsorily  acquired  by  a 
railway  company,  the  lessee  of  a  quarry 
■of  red  sandstone  or  freestone  situated  on 
said  land  (1)  had  failed  to  prove  that  the 
stone  was  exceptional  so  as  to  difi'er  from 
■"the  ordinary  sandstone  or  freestone," and 
that  accordingly,  following  the  case  of 
North  British  Railway  Coy.  v.  Budhill  Coal 
nnd  Sandstone  Coy.,  1910,  S.  C.  (H.  L.)  1,  it 


was  not  a  mineral  within  the  meaning  of 
sec.  70  of  the  Railways  Clauses  Consolida- 
tion (Scotland)  Act,  1845;  and  (2)  where 
the  conveyance  contained  no  reservation 
or  mention  of  freestone,  had  failed  to  prove 
that  freestone  was  at  the  time  regarded  as 
a  mineral  or  that  the  parties  to  the  con- 
veyance treated  the  freestone  in  question 
as  a  mineral  reserved  to  the  proprietor. 
Caledonian  Rly.  Coy.  v.  Symington  and  Others, 
1913  (0.  H.),  2  S.  L.  T.  294.  [See  also 
1912  (H.  L.)  S.  C.  9;  49  S.  L.  R.  49; 
1911,  2S.  L.  T.  411.] 

10.  "  Mineral  "—Oil  Shale— Canal  Act, 
1817  (57  Geo.  III.  c.  56),  sec.  112.— Held  by 
Lord  Skerrington  (Ordinary)  that  oil  shale 
is  not  a  mineral  within  the  meaning  of  the 
above  Act,  and  was  not  so  regarded  by 
business  men  in  1818.  Marquis  of  Linlith- 
gow V.  Nm-th  British  Rly.  Coy.,  ISU  (0.  H.), 

1  S.  L.  T.  260.  The  Court  {diss.  Ld.  John- 
ston) adhered.  1912,  S.  C.  1327;  49 
S.  L.  R.  804;  1912,  2S.  L.T.  22.  Affirmed, 
without  any  judgment  being  pronounced 
upon  this  question.  1914  (H.  L.),  S.  C. 
38;  51  S.  L.  R.  626;  1914,  2  S.  L.  T. 
374. 

11.  "  Mineral "  —  Sandstone  —  Railways 
Clauses  Consolidation  (Scotland)  Act,  1845 
(8  &  9  Vict.  c.  33),  sec.  lO.-Held  {rev. 
Second  Division)  that  sandstone  is  not  a 
mineral  within  the  meaning  of  sec.  70  of 
the  1845  Act.  Nmth  British  Rly.  Coy.  v. 
Budhill  Coal  and  Sandstone  Coy.  Ltd.,  1910 
(H.  L.),  S.  C.  1 ;   47  S.  L.  R.  23 ;    1909, 

2  S.  L.  T.  331. 

12.  "  Mineral "  —  Whinstone  —  Railway 
Clauses  Consolidation  Act,  1845,  sec.  70. — 
Whinstone  held  a  mineral  in  sense  of  the 
above-cited  section.  Forth  Bridge  Rly.  Coy. 
V.  Dunfermline  Guildry,  1909,  S.  C.  493; 
46  S.  L.  R.  399;  1909,  1  S.  L.  T.  236. 
(And  see  Writ,  voce  Land.) 

13.  Railway  —  Minerals  under  Line  — 
Notice  not  to  Work— Property — Railway 
Clauses  Act,  1845,  sec.  71.— Where  a  railway 
company  gives  notice  to  the  proprietor  of 
minerals  below  its  line  that  he  is  to  abstain 
from  working  them,  and  pays  compensation, 
the  company  does  not  acquire  proprietary 
rights  in  the  minerals.  Duke  of  Hamilton's 
Trs.  V.  Caledonian  Rly.  Coy.,  1905,  7  F.  847  ; 
42  S.  L.  R.  747;  13  S.  L.  T.  335. 

14.  Railway  —  Minerals  under  Line  — 
Railway  Clauses  Consolidation  Act,  1845, 
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sec.  71— Notice  of  Intention  to  Work 
Minerals  —  Mala  fides.  —  Circumstances  in 
which  held  that  notice  of  intention  to  work 
minerals  had  not  been  given  in  mala  fide 
and  for  the  purpose  of  raising  up  a  fictitious 
claim.  North  British  Sly.  Coy.  v.  The  Bud- 
hill  Coal  and  Sandstone  Coy.,  1907  (0.  H.), 
15  S.  L.  T.  223.  Affirmed  1909,  S.  C. 
277;  46  S.  L.  R.  178;  16  S.  L.  T.  509. 

15.  Railway  —  Minerals  under  Line  — 
Railway  Clauses  Consolidation  Act,  1845, 
sec.  72— Right  to  Work  Minerals  for  which 
Company  has  not  Agreed  to  Fay  Compen- 
sation.— Seld  that  owners  of  minerals  for 
which  the  railway  company  has  not  agreed 
to  pay  compensation  are  not  prohibited  by 
the  terms  of  said  section  from  working  them, 
though  the  result  be  to  injure  or  bring 
down  the  surface  of  the  company's  land. 
North  British  Ely.  Coy.  v.  The  Budhill  Coal 
and  Sandstone'  Coy.,  1907  (0.  H.),  15  S.  L.  T. 
223.  Affi/rmed  on  reclaiming  note.  (See 
supra.) 

16.  Right  to  Work— Title  to  Land— Per- 
sonal Bar. — By  disposition,  dated  in  1883, 
A.  disponed  the  surface  of  lands  to  B. 
The  disposition  narrated  a  lease  of  minerals 
under  said  lands  granted  by  A.  to  mineral 
tenants,  the  said  lease  terminating  in  1903, 
and  contained  an  obligation  to  deliver  to 
B.,  should  there  be  any  unwrought  minerals 
under  said  lands  in  1903,  a  valid  convey- 
ance of  the  same.  In  implement  of  this 
obligation  the  disponer  executed  and  de- 
livered a  disposition  dated  in  1904,  and  a 
supplementary  disposition  dated  in  1905. 
After  the  disposition  of  1904,  but  before 
the  disposition  of  1905  had  been  executed 
and  accepted  by  the  disponees,  the  parties 
first  became  aware  that  the  disponer's  title 
to  part  of  the  minerals  was  subject  to  chal- 
lenge. In  the  event  of  such  a  challenge 
proving  successful,  the  results  as  regards 
title  would  be  that  at  the  date  of  the  dis- 
position of  1883  the  property  of  part  of  the 
minerals  disponed  must  be  held  to  have 
been  already  vested  in  the  disponees.  In 
an  action  in  which  the  disponees  claimed 
damages  in  respect  of  the  working  by  the 
disponer's  tenants  of  mineral  which  was  at 
the  date  of  working  the  property  of  the 
disponees,  held,  assuming  in  favour  of  the 
pursuers  that  they  could  establish  a  title 
to  part  of  the  minerals  independent  of  the 
disposition  in  1883  by  the  defender,  that 
the  pursuers  were  not  entitled  to  damages 
in  respect  (a)  that  the  pursuers  did  not 
conclude  for  reduction  of  the  disposition 
of  1883  on  the  ground  of  mutual  error. 


and  (5)  that  this  deed  contained  a  contract 
regulating  the  rights  of  parties  in  the 
premises,  and  in  particular  conferring  upon 
the  defender  a  licence  to  work  the  minerals 
through  his  tenants,  which  contract  wa& 
binding  on  the  pursuers,  inter  alia,  by 
reason  of  their  acceptance  in  1904  and 
1 905  of  the  beneficial  provisions  conferred 
thereby.  Forrest s  Trs.  v.  BintouVs  Trs.  and 
Another,  1907  (0.  H.),  15  S.  L.  T.  609. 

17.  Support  —  Right  to— Canal  —  Local 
Canal  Act  —  Construction  —  57  Geo.  III. 
c.  Ivi.,  sec.  112. — Sec.  112  of  the  Canal  Act, 
1817,  reserved  to  the  proprietors  of  lands- 
sold  to  the  canal  company  the  mines  and 
minerals  and  the  right  to  work  them,  "  not 
thereby  injuring,  prejudicing,  or  obstructing 
the  said  canal."  Held  that  the  canal  com- 
pany had  a  right  of  support  for  its  canal. 
Marquis  of  Linlithgow  v.  North  British  Ely. 
Coy.,  1910  (0.  H.),  2  S.  L.  T.  115.  Affirmed 
1912,  S.  C.  1327;  49  S.  L.  R.  804;  1912, 
2  S.  L.  T.  22.  Affirmed  on  appeal,  1914 
(H.  L.),  S.  C.  38;  51  S.  L.  R.  626;  1914, 
1  S.  L.  T.  374. 

18.  Support  —  Right  to— Disposition — 
Construction.  —  Testamentary  trustees  of 
the  Duke  of  Hamilton  granted  a  disposition 
of  the  surface  of  a  piece  of  ground,  stipulate 
ing  that  no  claim  for  surface  damage  should 
be  made  against  them  or  persons  deriving 
right  from  them.  Seld  that  a  company 
working  minerals  below  the  lands  under 
deeds  granted  by  the  eleventh  and  twelfth 
Dukes  of  Hamilton  "  derived  right "  from 
the  trustees  in  the  sense  of  the  disposition, 
and  were  exempt  from  claims  for  surface 
damage.  Pringle  v.  Carron  Coy.,  1905,  7  F. 
820;  42  S.  L.  R.  643 ;  13  S.  L.  T.  176. 

19.  Support  —  Right  to  —  Subsidence  — 
Damages— Increased  Burdens.— Titles  on 
which  held  that  mineral  tenants  were  liable 
in  damages  to  disponees  from  their  landlord 
of  the  surface  of  ground,  for  subsidence 
of  the  surface  caused  by  their  workings, 
including  injury  to  buildings  erected  after 
the  date  of  the  mineral  lease.  Brybwrgh  v. 
Fife  Coal  Coy.  Ltd.,  1905,  7  F.  1083;  42 
S.  L.  E.  810;  13S.  L.  T.  312. 

20.  Support  —  Subsidence  —  Damage  — 
Second  Action  for  Same  Cause  of  Injury.— 
In  1907  a  landowner  sued  his  mineral 
tenants  (who  were  liable  under  their  lease) 
for  damages  for  subsidence  caused  by  their 
workings.  This  action  was  settled,  the 
pursuer    recovering    substantial   damages. 
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Thereafter  in  1908  the  pursuer  brought  a 
second  action  against  the  same  defenders, 
claiming  further  damages  in  respect  that 
after  the  raising  of  the  first  action  the 
pursuer  had  discovered  a  further  extent 
of  ground  to  be  damaged  by  defenders' 
operations.  The  Court  allowed  a  proof 
before  answer.  Dulce  of  Abercorn  v.  Merry 
&  Cimninghame,  Ltd.,  1909,  S.  C.  750 ;  46 
S.  L.  E.  574  J  1909,  1  S.  L.  T.  319. 

21.  Support  —  Subsidence  —  Damage  to 
Surface  and  Buildings— Loss  of  Rental. — 
The  proprietor  of  certain  plots  of  ground 
upon  which  blocks  of  dwelling-houses  had 
been  built  sued  the  lessees  of  the  subjacent 
minerals  for  damages  to  the  houses  caused 
by  their  mining  operations.  By  the  terms 
of  his  title  the  pursuer's  claim  for  compen- 
sation in  respect  of  mineral  workings  was 
limited  to  damage  to  the  surface  and  to 
the  buildings  thereon.  Held  by  Lord  Sker- 
rington  (Ordinary)  that  the  mineral  tenants 
were  liable  to  pay  compensation  for  loss  of 
rental,  which  was  a  necessary  consequence 
of  the  physical  injury.  Held  also,  that 
they  were  not  liable  for  depreciation  due 
to  a  lower  class  of  tenant  being  introduced 
into  the  houses,  or  for  compensation  paid 
to  tenants  for  compulsory  removal.  Taylor 
V.  Tlie  AucMnlea  Coal  Coy.  Ltd.,  1912  (0.  H.), 
2  S.  L.  T.  10. 

22.  Support  —  Subsidence  — Previous 
Claim  for  Damages  —  Arbiter's  Award 
thereon — Competency  of  Second  Claim. — 

Held  that  a  surface  owner  can  maintain 
an  action  for  an  injury  although  he  has 
already  received  compensation  in  respect 
of  a  previous  subsidence  due  to  the  same 
workings.  Geddes  v.  Haldane,  1905  (0.  H.), 
13  S.  L.  T.  707. 

23.  Support  —  Surface  Damage  —  Illegal 
Acts  by  Mineral  Tenants  —  Liability  of 
Landlords.  —  An  action  of  damages  for 
injury  to  the  surface  of  lands  through 
working  sandstone  (which  had  been  held 
not  to  be  a  mineral)  was  directed  against 
the  proprietors  of  the  lands  and  the  lessees 
of  the  minerals  jointly  and  severally.  The 
defenders  contended  that  the  action  was 
irrelevant  in  respect  (1)  that  no  cidpa  was 
alleged  against  either  set  of  defenders ; 
(2)  that  the  operations  complained  of  in 
connection  with  sandstone  could  have  been 
carried  on  legally  in  connection  with  coal ; 
and  (3)  that  no  sufiicient  specification  had 
been  given  to  enable  the  defenders  to  meet 
the  inquiry  demanded  by  the  pursuers. 
The   Lord    Ordinary   (G-uthrie)   held   the 


action  relevant,  and  allowed  a  proof.  North 
British  Ely.  Coy.  v.  Budhill  Coal  and  Sand- 
stone Coy.  Ltd.,  1911  (0.  H.),  1  S.  L.  T. 
249.  The  Court  adhered.  1912, 1  S.  L.  T. 
461. 

24.  Support — Surface— Responsibility  of 
Mineral  Owner  for  Subsidence  Due  to 
Ancient  Workings. — There  is  no  warranty 
by  successive  owners  of  the  minerals  that 
they  will  maintain  the  surface  in  all  time 
coming  at  the  same  level.  The  mineral 
owner  is  responsible  for  his  own  acts  or  the 
acts  of  his  predecessor  if  he  happens  to  be 
that  predecessor's  personal  representative. 
He  is  not  responsible  for  the  consequences 
of  workings  which  have  taken  place  long 
before  he  had  anything  to  do  with  the 
property.  Geddes'  Trs.  v.  Haldane,  1906 
(0.  H.),  14  S.  L.  T.  328. 

25.  Title— Competition  of  Titles— Coal 
under  Foreshore— Averments  of  Prescrip- 
tive Possession — Proof. — Pursuer  claimed 
the  coal  under  the  foreshore  of  B.  He 
founded  upon  a  charter  in  1647  to  the 
lands  of  B.,  with  pertinents.  There  was 
no  express  grant  of  the  foreshore,  nor  was 
there  a  sea  boundary,  but  the  lands  in  fact 
abutted  on  the  sea.  Defender  founded  on 
a  charter  in  1663  to  the  foreshore  of  B., 
and  on  a  charter  in  1772  to  the  coals 
within  the  foreshore  of  B.  Both  parties 
averred  possession,  but  the  defender  main- 
tained that  there  was  no  room  for  inquiry, 
in  respect  that  pursuer  did  not  aver  pre- 
scriptive possession  of  the  foreshore  prior 
to  1772.  The  Court  allowed  both  parties 
proof  of  their  respective  averments  of 
possession.  Millar  v.  Marquess  of  Lans- 
dawne,  1910,  S.  C.  618;  47  S.  L.  K.  498  ; 
1910,  1  S.  L.  T.  224. 

26.  Title— Competition  of  Titles— Crown 
Grant  of  Lands  with  Coals— Subsequent 
Crown  Grant  of  Coals  — Defect  in  Prior 
Title  —  Prescription. — In  a  declarator  in 
1908  that  he  had  right  to  the  coal  in  the 
lands  of  B.  pursuer  founded  on  a  Crown 
charter,  dated  1647,  to  the  lands  of  B., 
with  coals.  Defender  founded  on  a  Crown 
charter,  dated  1663,  to  the  coals  within  the 
lands  of  B.  Defender's  predecessors  never 
had  possessed  the  coals.  On  the  other 
hand,  pursuer  and  his  authors,  in  addition 
to  having  a  continuous  progress  of  titles 
from  1647  onwards,  had  continuously 
possessed  the  estate  since  that  date.  In 
1720  there  was  a  flaw  in  pursuer's  progress 
in  respect  that  an  instrument  of  sasine  was 
then  expede  in  favour  of  one  R.  D.  as  fiar. 
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for  which  there  was  no  warrant.  In  1789 
the  said  E.  D.  resigned  the  lands  for  new 
infeftment,  and  obtained  a  Crown  charter, 
upon  which  infeftment  was  duly  taken. 
Defender  maintained  that  from  the  date 
■of  the  defective  sasine  in  1720  until  the 
charter  of  1789  pursuer's  predecessors  had 
no  title  to  the  estate,  that  there  was  there- 
fore a  gap  which  made  it  impossible  for 
pursuer  to  connect  himself  with  the  charter 
of  1647,  and  that  the  earliest  title  upon 
which  he  could  found  was  the  charter  of 
1789.  Held  that  the  sasine  of  1720  and 
the  writs  between  that  date  and  the  charter 
of  1789,  although  defective  and  open  to 
challenge  at  the  time  by  anyone  who  had 
a  title  to  raise  the  question,  were  suflScient 
to  form  a  connecting  link  between  the 
charter  of  1789  and  that  of  1647,  and  that 
accordingly  pursuer's  title,  which  was 
founded  on  the  Crown  charter  of  1647, 
was  unchallengeable.  Millar  v.  Marquess 
■of  Lansdomie,  1910,  S.  C.  618 ;  47  S.  L.  E. 
498;  1910,  1  S.  L.  T.  224. 

27.  Title— Competition  of  Titles— Crown 
Grant  of  Lands  with  Coals— Subsectuent 
Grant  of  Coals  a  non  domino  —  Separata 
tenementa  —  Possession. — In  a  declarator 
that  he  had  right  to  the  coals  in  the  lands 
of  B.  pursuer  founded  on  a  Crown  charter, 
dated  1647,  to  the  lands  of  B.,  with  coals. 
He  and  his  authors  had  continuously  pos- 
sessed the  estate  from  that  date.  Defender 
founded  on  a  Crown  charter,  dated  1663, 
to  the  coals  within  the  lands  of  B.  Neither 
he  nor  his  predecessors  had  ever  possessed 
the  coals.  Held  that  the  charter  of  1663 
proceeded  a  non  domino,  that  the  coals  were 
not  thereby  created  a  separate  tenement, 
and  that  accordingly  it  was  unnecessary  for 
pursuer  to  prove  possession  of  the  coals  as 
a  separate  estate.  (Dictum  of  the  Lord 
President  in  Cadell  v.  Allan,  1905,  7  F. 
606  at  624,  explained.)  Millar  v.  Marquess 
of  Lansdovme,  1910,  S.  C.  618 ;  47  S.  L.  E. 
498;  1910,  1  S.  L.  T.  224. 

28.  Title— Competition  of  Titles— Grant 
of  Lands  Reserving  Coal  —  Subsectuent 
Grant  without  Reservation — Prescriptive 
Possession  —  Subsequent  Crown  Grant  of 
Ooals. — In  a  question  of  competing  titles 
to  the  coals  under  the  lands  of  L.,  pur- 
suer's progress  commenced  with  a  charter 
in  1546  to  the  lands  of  L.,  with  the  coal. 
In  1615  one  of  pursuer's  authors  obtained 
a  charter  in  which  there  was  a  reservation 
of  the  coal,  but  in  1621  a  title  was  made 
up  to  the  lands  of  L.  in  which  the  reserva- 
tion was  omitted,  and  possession  for  the 


prescriptive  period  had  followed  upon  that 
title.  Defender  founded  upon  a  Crown 
charter  dated  1663.  Held  that  as  forty 
years'  possession  had  followed  upon  the 
title  of  1621,  pursuer's  predecessor  had 
acquired  an  absolute  right  to  the  lands  of 
L.,  including  the  coal,  before  the  date  of 
defender's  charter.  Millar  v.  Marquess  of 
Lansdovme,  1910,  S.  C.  618;  47  S.  L.  E. 
498;  1910,  1  S.  L.  T.  224. 

29.  Title— Feu-Charter— Charter  of  Con- 
firmation— Novodamus— Lands  Feued  under 
Reservation  of  Minerals  in  Feu-Charter — 
No  Reservation  in  Subsequent  Charter.— 
A  superior  feued  lands  under  reservation  of 
minerals.  At  a  subsequent  date  he  granted 
a  charter  of  confirmation  and  novodamus  of 
the  same  lands,  but  without  reservation  of 
the  minerals.  Held  that  the  vassal  had  a 
good  title  to  the  minerals.  Cadell  v.  Allan, 
1905,  7  F.  606;  42  S.  L.  E.  514;  13 
S.  L.  T.  10. 

30.  Wayleave— Trespass.— A  proprietor 
of  minerals  under  his  land  down  to  low- 
water  mark  leased  from  the  Crown  the 
minerals  below  low-water  mark  ex  adverso 
of  his  property.  He  let  or  sublet  the  whole 
minerals  to  a  coal  company.  The  com- 
pany, in  bringing  the  coal  to  the  surface, 
led  coal  belonging  to  the  private  proprietor 
over  the  surface  belonging  to  the  Crown. 
The  latter  sued  the  company  for  way- 
leave.  Action  dismissed  as  irrelevant. 
Lord  Advocate  v.  Glengarnoch  Iron  and  Steel 
Coy.  Ltd.,  1909,  1  S.  L.  T.  15. 

31.  Working— Minerals  Under  or  Near 
Canal  —  Compensation  to  Owners  — Local 
Canal  Act  —  Construction  —  57  Geo.  III. 
c.  Ivi.,  sec.  113.— Sec.  113  of  the  Canal  Act, 
1817,  provided,  inter  alia,  that  in  case  the 
canal  company  found  it  necessary,  for  the 
safety  of  the  navigation  or  the  works  of 
the  canal,  to  stop  the  working  of  any  mines 
and  minerals  under  or  near  the  canal,  they 
should  make  satisfaction  for  the  value  of 
such  mines  and  minerals  to  the  owners,  &c. 
The  mine-owners  intimated  to  the  canal 
owners  that  further  workings  under  and 
near  the  canal  property  would  endanger 
the  safety  of  the  navigation  or  the  works, 
and  asked  them  to  have  the  satisfaction 
ascertained  for  the  value  of  a  certain  seam 
of  shale,  in  terms  of  the  Act.  The  canal 
owners  replied  that  they  were  not  to  pro- 
ceed as  they  were  asked,  and  threatened 
an  action  of  damages  for  any  injury  to  the 
canal.     Held  that  the   canal  owners  had 
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stopped  the  mineral  workings,  assuming 
.that  the  mine-owners  could  prove  that  it 
was  impossible  for  them  to  work  further 
without  injuring  the  canal,  and  proof 
allowed.  Marquis  of  Linlithgow  v.  North 
British  Ely.  Coy.,  1910  (0.  H.),  2  S.  L.  T. 
115.  After  a  proof  the  Lord  Ordinary 
(Skerrington)  held  that  oil  shale  was  not 
regarded  as  a  mineral  in  1818,  and  assoilzied 
the  defenders.  1911  (0.  H.),  1  S.  L.  T. 
260.  On  a  reclaiming  note  the  Court 
{diss.  Ld.  Johnston)  adhered.  1912,  S.  C. 
1327;  49  S.  L.  R.  804;  1912,  2  S.  L.  T. 
22.  Affirmed  on  appeal,  but  on  different 
grounds,  1914  (H.  L.),  S.  C.  38;  51 
S.  L.  R.  626  ;  1913,  2  S.  L.  T.  374. 


MISREPRESENTATION 

See  Fraud. 

Contract  Induced  by,  see  Error,  voce 
Contract. 


MONEY-LENDERS 

Act,  1900  (63  &  64  Vict.  c.  51),  see  Loan. 
Sec.  1.  "Harsh   and   Unconscion- 
able Interest,"  see  voce  Evid- 
ence, "Onus. 


MORA 

See  Personal  Bar. 

As  Affecting  Claim  for  Compensation 
for  Loss  of  Superiority,  see  Com- 
pulsory Powers,  voce  Compensation. 

As  Affecting  Claim  for  Removing  by 
Crofter  against  Present  Pos- 
sessor of  Croft,  see  Small  Land- 
holder, voce  Crofter. 

As  Affecting  Claim  for  Rescission  of 
Contract,  see  Fraud  and  Misrepre- 
sentation, voce  Rescission  of  Con- 
tract. 


MOTOR  CAR 

See  Negligence,  voce  (1)  Public  Safety  ; 
(2)  Road. 

Held  to  be  a  "Carriage,"  see  Succes- 
sion, voce  Legacy. 

Motor  Car  Act,  1903  (3  Edw.  VII.  c.  36). 
Application  to  Scotland,  see 
Statute,  voce  Particular  Act. 


Culpable  and  Reckless  Driving, 
see  Justiciary,  voce  Crime. 

Excessive  Speed,  see  Justiciary,  voce 
(1)  Complaint;  (2)  Statutory 
Offence. 

Licence,  Indorsation  of,  see  Jus- 
ticiary, voce  Conviction  (Sen- 
tence). 

Licence  as  Production  in  Trial, 
see  Justiciary,  voce  Procedure 
(Record). 

Offences  under  Act,  see  Jurisdic- 
tion, voce  Police  Magistrate. 

Warning  of  Intended  Prosecution 
FOR  Excessive  Speed,  see  Jus- 
ticiary, voce  Procedure. 

Warning  Posts,  see  Justiciary,  voce 
Statutory  Offence. 


MULTIPLEPOINDING 

See  Process. 

NATIONAL  HEALTH  INSURANCE 

Approved  Society,  Application  by,  for. 
Registration  of  Memorandum  of 
Agreement,  see  Workmen's  Com- 
pensation, voce  Memorandum. 

Commissioners,  Title  to  Prosecute,  see 
Justiciary,  voce  Prosecutor. 

1.  Approved  Society— Question  whether 
a  "Party  Interested"  in  sense  of  Workmen's 
Compensation  Act,  1906,  Schedule  II.  (9) — 
Application  by  Approved  Society  to  Record 
Memorandum  of  Agreement  Regarding 
Compensation  to  a  Member. — tVilliam  Baii-d 
<&  Coy.  Ltd.  V.  Ancient  Order  of  Foresters, 
1914,  S.  C.  965;  51  S.  L.  R.  819;  1914, 
2  S.  L.  T.  206.  (See  also  Workmen's  Com- 
pensation, voce  Memorandum  [Registra- 
tion].) 

2.  Commissioner s —Jurisdiction — Priva- 
tive—Rates of  Contributions — Determina- 
tion by  Commissioners  —  Exclusion  of 
Review  —  National  Insurance  Act,  1911 
(1  &  2  Geo.  V.  c.  55),  sec.  66  (1).— The  Court 
dismissed  an  action  for  the  reduction  of  a 
determination  by  the  Insurance  Commis- 
sioners fixing  the  rates  of  contributions 
payable  by  certain  employers  and  one  of 
these  employers  respectively,  under  sec.  66 
(1)  (c)  of  the  National  Insurance  Act,  1911, 
holding  that  they  had  no  jurisdiction  to 
interfere  with  the  decision  of  the  Commis- 
sioners.   Don  Brothers,  Buist  &  Coy.  Ltd.  v. 
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■Scottish  Insurance  Commissioners,  1913,  S.  C. 
607;  50  S.  L.  E.  361 ;  1913,  1  S.  L.  T.  221. 

3.  Employment  — Contract  of  Service- 
Church  —  Assistant  Ministers  —  Student 
Mis  sionaries — Lay  Missionaries— National 
Insurance  Act,  1911  (1  &  2  Geo.  V.  c.  55), 
sees.  1  (1)  and  (2),  and  First  Schedule, 
Part  I.  (a). — Held  that,  in  the  Church  of 
Scotland  and  in  the  United  Free  Church 
of  Scotland,  (1)  assistant  ministers  and  (2) 
student  missionaries  were  not  employed 
persons  within  the  meaning  of  the  National 
Insurance  Act,  in  respect  that  their  duties 
were  not  performed  under  any  contract  of 
service ;  but  that  (3)  lay  missionaries  who 
were  appointed  by,  and  subject  to  the 
control  of,  a  minister  or  a  kirk  session  or  a 
committee  were  employed  persons  within 
the  meaning  of  the  Act.  Scottish  Insurance 
Commissioners  v.  Church  of  Scotland,  1914, 
S.  C.  16 ;  51  S.  L.  E.  9  ;  1913,  2  S.  L.  T.  261. 

4.  Employment  — Contract  of  Service  — 
Share  Fishermen  —  Payment  by  Share  of 
Profits— National  Insurance  Act,  1911  (1  & 
2  Geo.  v.  c.  55),  sec.  1  (1)  and  (2),  First 
Schedule,  Part  I.  (a)  and  (b),  and  Part  II.  (k). 
— Held  that  (a)  share  fishermen  remuner- 
ated by  shares  in  the  profits  of  fishing 
vessels,  but  having  no  proprietary  interest 
in  the  vessels,  nets,  or  gear,  and  (6)  net 
share  fishermen  similarly  remunerated 
•except  that  they  received  a  further  share 
of  profits  in  respect  of  their  ownership  of 
the  nets  used  on  board  the  vessels,  were 
not  employed  persons  within  the  meaning 
of  the  National  Insurance  Act,  1911.  Held, 
further,  that  trawl  share  fishermen,  who 
were  paid  wages,  were  employed  persons 
within  the  meaning  of  the  Act.  Scottish 
Insurance  Commissioners  v.  M'Naughton, 
1914,  S.  C.  826;  51  S.  L.  E.  685;  1914, 
1  S.  L.  T.  56. 

5.  Failure  to  Pay  Contributions  — 
Suficiency  of  Evidence— Separate  Charges 
—Ordinary  and  Emergency  Cards— National 
Insurance  Act,  1911  (1  &  2  Geo.  V.  c.  55)— 
Regulations  (1913),  sees.  3  and  6.  —  An 
employer  was  charged  with  failure  to  pay 
the  contributions  due  by  him  under  the 
National  Insurance  Act,  1911,  in  respect  of 
two  of  his  servants.  He  was  convicted 
upon  an  admission  by  each  of  the  servants 
that  he  did  not  get  an  ordinary  insurance 
card  stamped  by  the  accused  while  in  his 
service;  and  upon  proof  that  the  accused 
and  the  two  servants  had  refused  to  give 
any  information  to  the  Insurance  Com- 
missioners, when  interrogated  on  the  subject, 
held  that,  inasmuch   as   it  had   not  been 


proved  that  the  accused  had  not  adopted 
the  alternative  course  of  stamping  "  erder- 
gency  "  cards,  the  evidence  was  insufficient 
to  warrant  a  conviction.  Observations  on 
the  evidence  required  to  prove  a  charge  of 
failure  to  pay  contributions  under  the 
National  Insurance  A  ct.  Kinnearv.  Brander, 
1914  (J.),  S.  C.  141 ;  51  S.  L.  E.  660;  1914, 
2S.  L.  T.  (J.),  11;  7  Adam,  456. 

6.  Employment— Medical  Staff  of  Infirm- 
ary-Contract of  Service— National  Insur- 
ance Act,  1911  (1  &  2  Geo.  V.  c.  55),  sec.  1 
(1)  and  (2),  and  First  Schedule,  Part  I.  (a).— 
Held  that  persons  employed  at  an  infirmary 
(1)  as  resident  physicians  and  resident 
surgeons,  (2)  as  non-resident  house 
physicians,  non-resident  house  surgeons, 
and  clinical  assistants,  and  (3)  as  super- 
visors of  the  administrators  of  ansesthetics, 
were  not  persons  employed  within  the 
meaning  of  the  National  Insurance  Act, 
1911,  in  respect  that  there  was  no  contract 
of  service  between  the  managers  of  the 
infirmary  and  them.  Scottish  Insurance 
Commissioners  v.  Edinburgh  Boyal  Infirmary, 
1913,  S.  C.  751;  50  S.  L.  E.  495;  1913, 
1  S.  L.  T.  353. 


NEGLIGENCE 

See  (1)  Agency. 

(2)  Landlord  and  Tenant. 

(3)  Master  and  Servant. 

(4)  Eelief. 

(5)  Trust. 

Access  to  Property,  45-47. 

Additional  Eisk,  20. 

Animal,  1,  2,  13,  34-37,  54. 

Blind  Person,  6. 

Care  of  Insane,  3. 

Child,  7-11,  19,  36,  39,  44,  50-53,  56,  58- 

60,  66-68,  70,  71,  73,  74,  76,  85,  93, 

94,  101. 
Claim   at    Common   Law   and   under 

Employers'   Liability   Act,    1880, 

28,  41,  58. 
Collision,  see  voce  Eunning  Down,  imfra. 
Contributory,  4-18,  49,  59,  84,  87,  94. 
Cow.  1. 
Crane,  20,  27. 
Criminal  Negligence,  Specification  of, 

IN  Complaint,  see  Justiciary,  voce 

Complaint. 
Dangerous  Explosive,  67. 
Dangerous  Game,  19. 
Dangerous  Machine,  22,  70. 
Defective  Pavement,  55,  61,  90-92. 
Defective  Plant,  20-28. 
Dentist,  29. 
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Pocks,  9,  78. 

Dog,  2,  13. 

Drainage,  62,  63. 

Driver,  see  voce  Eunning  Down,  infra. 

Duty  to  Inspect,  43,  48. 

Fencing,  22,  28,  51,  53,  58-60,  66,  70,  71. 

Gate,  73,  74,  76,  78. 

Harbour,  30-33. 

Highway,  87,  93 ;  and  see  Koad,  infra. 

Hirer,  34. 

Horse,  34-37,  54. 

Hotel  Lift,  49. 

House,  45-47 ;  see  also  Landlord  and 

Tenant,  voce  Landlord. 
Innkeeper,  38. 
Invitation  to  Use,  45,  48,  74. 
Iron  Roller,  56. 

Joint  Liability,  25,  75,  88,  90,  91. 
Known  Danger,  20. 
Landlord  and  Tenant,  see  voce. 
Law  Agent,  see  voce  Agency  (I.). 
Lease,  45. 

Level-Crossing,  16,  76,  77. 
Lift,  49,  50. 

Lighting,  Insufficiency  of,  15,  47. 
Machinery,  22,  28,  70. 
Malpraxis,  29,  39,  40,  65. 
Master  and  Servant,  see  wee. 
Medical  Man,  39,  40,  65. 
Mine,  14,  41,  42. 
Motor  Car,  15,  18,  69,  96-98. 
Open  Hydrant,  94. 

Passenger,  2,  5,  6,  23, 25, 26,  72,  75,  75-85. 
Play,  19. 

Police  Commissioners,  43. 
Pollution  of  Drinking  Water,  64. 
Pond,  51-53. 
Property,  Dangerous  Condition,  44-61 ; 

and  see  voce  Public  Safety,  infra. 
Property,  Operations  on,  62-64. 
Public  Footpath,  95. 
Public  Hospital,  65. 
Public  Place,  9,  70,  71. 
Public  Safety,  9,  23,  35,  66-95. 
■Quarry,  11,  54,  59. 
Railway,  2,  6,  8,  12,  16,  17,  24,25,  72-86, 

102. 
Railway  Carriage,  25,  75,  80,  83,  84. 
Railway  Platform,  6,  79,  81-86. 
Remoteness  of  Injury,  1. 
Road,    18,   55,   87,    88,    96-98;   and  see 

Street,  infra. 
Rubbish  Heap,  Unfenced,  66. 
Running  Down,  10, 15,  18,  21,  96,  97,  98, 

101. 
;Sand-Pit,  Unfenced,  60. 
Ship,  3,  30-33,  57,  58,  99. 
Spondet  peritiam  artis,  29,  39. 
Stair,  45-47. 
Stand,  43,  48. 


Stevedore,  99. 

Street,  1,  55,  61,  68,  89-95,  101 ;  and  see 

(1)  Highway,  (2)  Road,  supra. 
Tramway,  4,  5,  10,  21-23,  26,  70,  100, 101. 
Trespass,  11,  51,  52. 
Trustee,  see  voce  Trust. 
Volenti  non  pit  injuria,  20. 
Wilful  Misconduct,  102. 

1.  Animal— Cow — Street— Fright  Caused 
by  Cow  Entering  a  House— Remoteness  of 
Injury  —  Nervous  Shock  Resulting  in  In- 
juries to  Health. — In  an  action  of  damages 
"  in  respect  of  physical  injuries  and  nervous 
shock  "pursuer  averred  that  a  cow  belonging 
to  defender  was,  with  others,  driven  from 
Glasgow  to  defender's  farm  in  charge  of  a 
boy  who  was  incapable,  on  account  of  his 
youth  and  inexperience,  of  driving  cattle 
throughthe  streets;  that  the  boy  negligently 
and  unnecessarily  set  a  dog  at  the  cow  with 
the  result  that  the  cow  became  frightened, 
rushed  up  a  close,  and  entered  the  house 
where  pursuer  was  with  her  baby  of  three 
weeks  old ;  that  the  pursuer  was  thrown 
into  a  state  of  terror  on  being  confronted 
with  the  cow,  and  sustained  a  very  severe 
shock,  from  the  effects  of  which  she  had 
not  recovered,  and  that  her  health  had 
suffered  in  certain  respects  (which  she 
specified).  Held  that  these  averments  were 
relevant,  and  an  issue  allowed.  Gilligan  v. 
Rolh,  1910,  S.  C.  856;  47  S.  L.  R.  733; 
1910,  2  S.  L.  T.  77. 

2.  Animal  —  Dog  —  Ferocity  —  Railway 
Passenger  Injured  by  Dog— Action  against 
Owner— Averments— Relevancy.  —A  pas- 
senger in  a  railway  train  was  injured  by  a 
dog  in  charge  of  its  owner  who  was  tra- 
velling in  the  same  compartment.  In  an 
action  of  damages  against  the  owner  of  the 
dog  the  pursuer  averred  that  the  dog  was 
ferocious,  and  that  the  defender  knew  it ; 
that  whether  the  dog  was  known  to  the 
defender  to  be  of  a  vicious  disposition  or 
not  it  was  the  duty  of  defender  to  have 
observed  the  regulations  of  the  company 
in  regard  to  the  carriage  of  dogs ;  and,  in 
any  case,  that  it  was  his  duty  to  have  taken 
precautions  to  prevent  the  dog  from  attack- 
ing passengers  before  entering  the  compart- 
ment. Held  that  these  averments  were 
relevant,  and  a  proof  allowed.  Rennett  v. 
Qreat  Nm-th  of  Scotland  Blij.  Coy.,  1909 
(0.  H.),  2  S.  L.  T.  328. 

3.  Care  of  Insane— Duty  of  Shipowner  in 
Deporting  Insane  Immigrant  under  Cana- 
dian Law. — In  an  action  of  damages  by  a 
father  in  respect  of  the  death  of  his  son. 
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who  was  drowned  in  the  St.  Lawrence  after 
jumping  overboard  from  the  defenders' 
steamship  while  he  was  being  deported 
under  Canadian  law  as  an  immigrant  who 
was  insane,  the  Lord  Ordinary,  holding 
that  there  was  a  duty  upon  the  defenders 
to  take  special  measures  for  the  safety  of 
the  deceased,  allowed  an  issue.  The  Coui't, 
on  a  reclaiming  note,  after  an  amendment 
of  the  record  adding  further  averments  of 
negligence,  recalled  the  Lord  Ordinary's 
interlocutor  and  allowed  a  proof  before 
answer.  Mackenzie  v.  Allan  Line  Steamship 
Coy.  Ltd.,  1910,  1  S.  L.  T.  364.  The  Lord 
Ordinary  (Cullen),  after  a  proof,  held  that 
defenders  had  failed  in  their  duty  to  provide 
adequately  for  the  safety  of  the  deceased 
while  under  their  charge,  and  decerned 
against  them  for  a  sum  in  name  of  solatium. 
1911  (0.  H.),  1  S.  L.  T.  139. 

4.  Contributory  Negligence— Accident — 
Proximate  Cause.— At  the  trial  of  an  action 
of  damages  against  a  tramway  company 
pursuer's  case  was  that  while  crossing  a 
street  she  stopped  in  order  to  allow  a  tram^ 
car  to  pass,  and  that  her  dress  became 
entangled  with  a  portion  of  the  passing 
car,  with  the  result  that  she  was  knocked 
down  and  injured.  She  maintained  that 
had  the  car  been  provided  with  side-guards, 
as  it  should  have  been,  the  accident  would 
not  have  happened.  The  defenders  pleaded 
contributory  negligence,  and  maintained 
that  pursuer  had  herself  walked  against 
the  side  of  the  car.  Counsel  for  the 
pursuer  asked  the  judge  to  direct  the  jury 
"  that  even  if  they  be  of  opinion  that  the 
pursuer  contributed  by  her  fault  to  the 
accident  which  happened,  she  is  not  dis- 
entitled to  recover  damages  from  the 
defenders,  if  the  jury  are  also  of  opinion 
that  reasonable  care  on  the  part  of  the 
defenders,  viz.  provision  of  side-guards  to 
the  car,  would  have  prevented  the  accident." 
The  judge  refused  the  direction.  Held, 
in  a  bill  of  exceptions,  that  the  direction 
had  been  rightly  refused  {Radley  v.  London 
and  North-JVestern  Ely.  Coy.,  1876,  1  App. 
Cas.  754,  distinguished).  Gibh  v.  Edinburgh 
and  District  Tramways  Coy.  Ltd.,  1913,  S.  C. 
541  ;  50  S.  L.  E.  347 ;  1913,  1  S.  L.  T. 
144. 

5.  Contributory  Negligence— Accident- 
Proximate  Cause— Passenger  Stepping  Out 
from  behind  Tramcar  without  Looking. — 
A  passenger  who  had  alighted  from  a  north- 
going  tramcar,  and  who  had  passed  behind 
it  with  the  object  of  crossing  to  the  farther 


side  of  the  street,  was  knocked  down  and 
injured  by  a  ear  going  in  the  opposite 
direction.  In  an  action  of  damages  against 
the  tramway  company  pursuer  admitted 
that  she  had  not  looked  to  see  if  any  traffic 
was  approaching  from  the  north,  but  con- 
tended that  the  driver  of  the  south-going 
ear  was  in  fault  in  respect  that  he  had 
neither  sounded  his  bell  nor  slowed  down 
when  passing  the  stationary  car,  as  he  was 
bound  to  do.  A  jury  having  found  for 
the  pursuer,  the  Court  set  aside  the  verdict 
and  assoilzied  the  defenders,  holding  that 
even  on  the  assumption  that  the  driver  of 
the  south-going  car  was  to  blame,  the  pur- 
suer's evidence  showed  that  the  accident 
was  due  to  her  own  negligence  in  failing 
to  look  out  for  approaching  traffic  (Dublin, 
Wicklow,  and  PFexford  Ely.  Coy.  v.  Slattery, 
1878,  3  App.  Gas.  1155,  distinguished). 
Macleod  v.  Edinburgh  and  District  Tramways 
Coy.  Ltd.,  1913,  S.  C.  624 ;  50  S.  L.  E.  418 : 
1913,  1  S.  L.  T.  250. 

6.  Contributory  Negligence— Blind  Per- 
son —  Railway  —  Invitation  to  Alight- 
Carriage  not  Drawn  Up  to  Platform.— 
A  blind  man  was  travelling  in  a  train. 
The  train  stopped  and  the  name  of  the 
man's  station  was  called  out  and  he  heard 
the  carriage  doors  being  opened  and  shut. 
He  assumed  the  train  was  in  the  station 
and  proceeded  to  alight.  As  a  matter  of 
fact  the  train  had  stopped  outside  the 
station,  and  the  man  fell  several  feet  and 
received  certain  injuries.  He  brought  an 
action  of  damages  against  the  railway 
company.  The  defenders  pleaded  con- 
tributory negligence,  and  contended  that 
if  the  man  had  not  been  blind  he  could  not 
have  met  with  the  accident.  Held  that  the 
contributory  negligence  was  a  question  of 
circumstances,  and  was  therefore  for  the 
jury.  Rennie  v.  Gh-eat  North  of  Scotlwnd  Ely. 
Coy.,  1905  (0.  H.),  12  S.  L.  T.  667.  Of. 
No.  96. 

7.  Contributory  Negligence  —  Child.  — 
Circumstances  in  which  held  that  a  child  of 
six  years  who  contributed  to  his  injuries 
was  unable  to  appreciate  the  danger  in 
which  he  placed  himself,  and  that  accord- 
ingly his  father  who  sued  was  entitled  to 
damages.  Crawford  v.  Magistrates  of  Edin- 
burgh, 1906  (0.  H.),  14  S.  L.  T.  383.  Of. 
No.  10. 

8.  Contributory  Negligence  —  Child.  — 
Observed  by  Lord  Johnston  :  "  Contributory 
negligence  on  the  part  of  a  child  is  a  matter 
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of  circumstances  and  degree.  But  in  no 
circumstances,  I  think,  could  contributory 
negligence  be  predicated  of  a  child  of 
twenty-two  months  old ;  and,  if  it  could 
be  so,  the  defence  could  only  be  decided  on 
proof."  Fryer  v.  North  British  Ely.  Coy.  and 
Burgh  of  Clydehank,  1908  (0.  H.),  15  S.  L.  T. 
886. 

9.  Contributory  Negligence  —  Child  — 
Public  Safety — Docks— Defective  Stacking 
of  Timber. — Held  that  stances  adjacent  to 
Leith  Docks  used  for  the  stacking  of  timber, 
and  not  fenced  off  from  the  docks,  were 
not  public  places,  and  that  a  child  who 
climbed  upon  the  timber  stored  there,  and 
was  injured  by  its  falling,  had  no  claim  of 
damages  against  the  occupiers.  StarJc  v. 
Garland  &  Boger,  Ltd.,  1905  (0.  H.),  13 
S.  L.  T.  422. 

10.  Contributory  Negligence  —  Child  — 
Eunning  Down — Child  Running  in  Front  of 
Car. — In  an  action  of  damages  against  a 
tramway  company  for  injuries  caused  to 
a  child  of  four  and  a  half  years  who  was 
run  over  by  one  of  defenders'  cars,  it  was 
proved  that  the  child  had  suddenly  left  the 
foot  pavement  and  hurried  across  the  street 
right  in  front  of  the  car.  Held  that  the 
child  had  been  guilty  of  contributory 
negligence.  Cass  v.  Edinburgh  and  District 
Tramways  Coy.  Ltd.,  1909,  S.  C.  1068;  46 
S.  L.  R.  734 ;  1909,  1  S.  L.  T.  513. 

11.  Contributory  Negligence  —  Child — 
Trespass.— Some  children,  to  reach  a  quarry 
in  which  they  played,  had  to  cross  a  rail- 
way. The  railway  was  properly  fenced. 
Some  bogey  waggons  were  on  the  railway, 
secured  by  "sprags"  or  wedges  inserted 
between  the  rails  and  the  wheels.  One  of 
the  children  accidentally  or  intentionally 
knocked  away  the  sprags,  and  one  of  the 
trucks,  rolling  down  the  slope,  killed  a 
child.  The  Lord  Ordinary  dismissed  as 
irrelevant  an  action  by  the  child's  father 
for  damages.  Collwnib  v.  Turners,  Ltd., 
1908  (0.  H.),  15  S.  L.  T.  845. 

12.  Contributory  Negligence  —  Crossing 
Eailway  Lines— New  Trial.— -ff«M  that  a 
man  who  was  injured  while  trying  to  cross 
a  double  line  of  rails  when  he  could  see 
trains  approaching  from  both  directions, 
was  negligent.  A  new  trial  was  allowed 
where  the  jury  had  found  the  railway 
company  negligent,  but  had  failed  to  find 
the  man  guilty  of  contributory  negligence. 
Mitchell  V.  Caledonian  Ely.  Coy. ;  Strachan  v. 


Caledonian  Ely.  Coy.,  1909,  S.  C.  746;  46 
S.  L.  K.  577 ;  1909,  1  S.  L.  T.  330. 

13.  Contributory  Negligence— Dangerous 
Animal — Patting   Unknown   Dog.— In  an 

action  of  damages  for  personal  injuries 
caused  by  the  bites  of  a  dog,  held  that  the 
patting  of  the  dog  by  the  pursuer,  although 
it  was  unknown  to  him,  did  not  amount 
to  contributory  negligence.  Gordon  v. 
Mackenzie,  1913,  S.  C.  109;  50  S.  L.  E. 
64;  1912,  2S.  L.  T.  334. 

14.  Contributory  Negligence— Disclosure 
in  Pursuer's  Pleadings  of  Contributory 
Negligence. — The  pursuer  in  an  action  of 
damages  against  a  colliery  company  in 
respect  of  the  death  of  his  son,  averred 
that  his  son,  in  going  to  his  work  in  the 
pit,  required  to  pass  a  certain  wheel  which 
was  unfenced ;  that  shortly  before  reaching 
the  wheel  the  lamp  of  his  son  was  ex- 
tinguished ;  that  the  son  continued  to 
advance  and  inadvertently  stepped  upon 
the  wheel,  which  was  revolving,  and  sus- 
tained injuries  from  which  he  died.  Held 
{diss.  Lord  Johnston)  that  these  averments 
did  not  so  clearly  disclose  a  case  of  con- 
tributory negligence  as  to  disentitle  the 
pursuer  to  a  proof.  Campbell  v.  United 
Collieries,  Ltd.,  1912,  S.  C.  182 ;  49  S.  L.  E. 
140;  1911,  2  S.  L.  T.  434. 

15.  Contributory  Negligence— Motor  Car 
—Collision  at  Night — Pursuer  on  Wrong 
Side  of  Road— Pursuer  Misled  by  Defender's 
Failure  to  Exhibit  Proper  Light. — A  motor 
car  was  travelling  at  night  on  its  proper 
side  of  the  road,  but,  in  contravention  of 
the  Motor  Car  Order  1904,  without  showing 
a  light  on  the  oflf  or  right  side  of  the  car. 
A  motor  cyclist  travelling  in  the  opposite 
direction,  and  seeing  only  one  light,  mistook 
the  car  for  a  bicycle ;  and  imagining  that 
th«  dark  mass  of  the  car  was  a  cart  pro- 
ceeding in  the  same  direction  as  himself, 
swerved  to  the  right  side  of  the  road  to 
enable  him  to  pass  the  cart  when  he  over- 
took it.  As  the  result  of  this  manoeuvre 
a  collision  occurred  and  the  cyclist  was 
injured.  At  the  time  of  the  collision  the 
cyclist  was  about  three  feet  to  the  right  of 
the  centre  of  the  road.  In  an  action  of 
damages  at  his  instance  against  the  owner 
of  the  car,  held  that  the  pursuer  had  not  been 
guilty  of  contributory  negligence  in  respect 
that  the  error  he  committed  in  crossing  to 
the  wrong  side  of  the  road  had  been 
induced  by  the  fault  of  the  defender  in  not 
exhibiting  his  ofi"side  light ;  and  accordingly 
that  the  defender  was  liable.     Pressley  v. 
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Burnett,  1914,  S.  C.  874;  51  S.  L.  E.  797; 
1914,  2  S.  L.  T.  113. 

16.  Contributory  Negligence— Railway— 
Level-Crossing— Foot  Passenger.— A  foot- 
passenger  was  killed  by  a  train  while 
crossing  a  level  -  crossing.  The  Lord 
Ordinary  dismissed  an  action  arising  out  of 
his  death,  observing  that  a  person  approach- 
ing a  level-crossing  is  bound  to  use  his  eyes, 
and  if  there  is  nothing  to  obstruct  his 
vision,  and  he  nevertheless  walks  across  a 
level-crossing  when  a  train  is  approaching, 
his  death  must  be  attributed  to  his  own 
negligence.  Hendrie  and  Others  v.  Caledonian 
Ely.  Coy.,  1908  (0.  H.),  16  S.  L.  T.  45. 

17.  Contributory  Negligence— Railway- 
New  Trial. — In  an  action  of  damages  against 
a  railway  company  for  the  death  of  a 
husband,  the  jury  found  for  the  pursuer. 
The  evidence  showed  that  when  the 
deceased  met  his  death  he  was  attempting 
to  cross  a  siding  by  creeping  underneath 
the  buffers  between  two  stationary  waggons 
on  the  siding,  which  were  just  then  set  in 
motion  by  an  advancing  train.  Held  that 
the  deceased's  conduct  constituted  con- 
tributory negligence,  and  a  new  trial  granted 
{Badley  v.  London  and  North-  Western  Ely.  Coy. , 
1876,  L.  E.,  1  A  C.  754,  distinguished). 
Observations  (per  Lord  President)  upon 
circumstances  in  which  a  case  should  be 
withdrawn  from  a  jury.  Tully  v.  North 
British  Ely.  Coy.,  1909,  46  S.  L.  E.  715; 
1909,  1  S.  L.  T.  474. 

18.  Contributory  Negligence  —  Road  — 
Running  Down  —  Lorry  coming  out  of 
Gateway  Run  into  by  Motor  Car  going  at 
Excessive    Speed— Fault   of  Lorryman. — 

A  lorry,  while  emerging  from  a  gateway 
into  a  main  road,  was  run  down  by  a 
motor  car  travelling  at  an  excessive  speed. 
In  conjoined  actions  of  damages  against 
the  owner  of  the  motor  car  by  the  owner 
of  the  horse  and  lorry  and  the  carter  in 
charge,  held  that  the  carter,  having  failed 
to  keep  a  proper  lookout  for  approaching 
traffic,  was  guilty  of  contributory  negligence, 
and  defender  assoilzied.  Campbell  and  Cowan 
&  Cay.  V.  Traim,  1910,  S.  C.  556  ;  47  S.  L.  E. 
475;  1910,  1  S.  L.  T.  230. 

19.  Dangerous  Game— Playing  Cricket  in 
Unsuitable  Place— Unlawful  Act.— A  father 
brought  an  action  of  damages  against 
several  defenders  for  injury  caused  to  his 
pupil  child  who,  while  sitting  in  the 
pursuer's  back  green,  was  struck  by  a 
cricket  ball  hit  from  a  neighbouring  green 


belonging  to  one  of  the  defenders.  Held 
that  it  was  not  necessarily  illegal  to  play 
cricket  in  a  back  green,  and  as  it  was  not 
averred  that  the  game  was  being  played  in 
an  illegal  manner  action  dismissed  as  irrele- 
vant. Ward  V.  Abraham,  1910,  S.  C.  299; 
47  S.  L.  E.  252;  1910,  1  S.  I^.  T.  76. 

20.  Defective  Plant — Crane — Volenti  non 
fit  injuria— Additional  Risk.— A  workman 
was  struck  on  the  head  on  two  different 
occasions  by  the  chain  block  of  a  crane  and 
was  injured.  In  an  action  of  damages 
against  his  employers  he  averred  that  the 
crane  was  in  a  defective  condition,  and 
that  his  employers  knew  of  the  defect, 
and  that  it  was  a  source  of  danger.  Held 
{rev.  Lord  Guthrie)  that  it  was  a  question 
of  fact  for  the  jury  whether  the  workman 
voluntarily  undertook  the  risk  of  the 
defective  condition  of  the  crane,  that  not 
being  an  ordinary  risk  incidental  to  his 
employment,  and  issues  allowed  {Smith  v. 
Baker  &  Sons,  [1891]  A.  C.  325,  applied). 
Eobertson  v.  Primrose  &  Coy.,  1910,  S.  C. 
Ill ;  47  S.  L.  E.  147  ;  1909,  2  S.  L.  T.  409. 

21.  Defective  Plant  —  Tramway  Car  — 
Faulty  Construction.— A  little  boy  was  run 
over  by  a  cable  tramway  car.  Held  that 
faulty  construction  of  the  car  was  not  the 
cause  of  the  accident.  Cass  v.  Edinburgh 
and  District  Tramways  Coy.  Ltd.,  1908 
(0.  H.),  16  S.  L.  T.  362.  Affirmed  1909, 
S.  C.  1068;  46  S.  L.  E.  7.34;  1909, 
1  S.  L.  T.  513.     See  infra,  voce  Street. 

22.  Defective  Plant  —  Tramway  Car  — 
Faulty  Construction  —  Public  Safety- 
Dangerous  Machine — Fencing — Relevancy. 
— A  lady  while  crossing  a  street  stopped 
in  order  to  allow  a  tramcar  to  pass.  Her 
dress,  which  was  either  protruding  or  was 
blown  out,  became  entangled  with  a  portion 
of  the  passing  car,  and  she  fell  over  and 
was  injured.  In  an  action  of  damages 
against  the  tramway  company  she  averred 
that  the  construction  of  the  car  was  faulty, 
in  respect  that  it  did  not  have  a  guard  or 
screen  upon  the  side  and  that  the  wheels 
were  not  guarded;  and  that  these  pre- 
cautions were  almost  universally  adopted 
on  other  car  systems.  Held  that  these 
averments  were  relevant,  and  an  issue 
allowed.  Gibb  v.  Edinburgh  and  District 
Tramways  Coy.  Ltd.,  1912,  S.  C.  580; 
49  S.  L.  E.  431 ;  1912,  1  S.  L.  T.  268. 

23.  Defective  Plant  —  Tramway  Car  — 
Faulty  Construction  —  Railings  on  Roof 
not  Conform  to  Bye-Laws— Public  Safety. 
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— A  boy  while  seated  on  the  top  of  a 
tramway  car,  thrust  his  head  between  the 
rails  on  the  side  of  the  roof,  and  while  in 
this  position  was  struck  by  a  car  travelling 
in  the  opposite  direction  and  received  fatal 
injuries.  In  an  action  of  damages  against 
the  Tramway  Company  by  the  boy's  father 
it  was  averred  that  the  defenders  were  in 
fault  in  that  the  railings  on  the  roof  of  the 
car  were  not  conform  to  the  bye-laws  then 
in  force ;  that  instead  of  being  30  inches 
high  the  rails  were  3  feet  6  inches  high, 
and  the  open  space  between  the  rails  was 
not  covered  by  a  guard  or  screen.  The 
Lord  Ordinary  allowed  an  issue.  SuUie  v. 
Edinburgh  and  District  Tramways  Coy.  Ltd., 
1910  (0.  H.),  1  S.  L.  T.  125. 

24.  Defective  Plant— Railway— Contract 
—  Liability  ex  Domino.  —  Defenders,  a 
colliery  company,  contracted  with  a  rail- 
way company  for  the  carriage  of  coals  to 
a  boat  at  G.  in  waggons  hired  by  the 
colliery  company.  At  G.  the  railway 
company  engaged  a  firm  of  stevedores  to 
load  the  ship,  and  in  the  course  of  loading 
one  of  the  stevedore's  workmen  was  injured 
owing  to  a  defect  in  one  of  the  defenders' 
waggons.  The  workman  recovered  com- 
pensation from  his  employers  the  steve- 
dores, and  they  claimed  relief  from 
defenders  on  the  ground  that  they  were 
in  fault  in  supplying  a  defective  waggon. 
Held  {diss.  Ld.  Johnston)  that  the  operation 
in  which  the  workman  was  injured  arose 
out  of  a  contract  with  which  defenders  had 
no  concern,  and  that  there  was  no  relation 
of  duty  between  them  and  the  injured 
workman,  and  defenders  assoilzied  {Cale- 
donian Ely.  Coy.  v.  Warwick,  1897  (H.  L.), 
25  E.  I,  followed;  Elliot  v.  Hall,  1885,  L.  R. 
15  Q.  B.  D.  315,  distinguished).  Kemp  & 
Dougall  v.  Darngavil  Coal  Coy.,  &g.,  1909, 
S.  C.  1314;  46  S.  L.  R.  939;  1909, 
2  S,  L.  T.  181. 

25.  Defective  Plant— Railway— Defective 
Carriage  Door— Joint  Delinquents— Aver- 
ments —  Relevancy.  —  A  passenger  in  a 
through  train  between  Edinburgh  and 
London  was  killed  by  falling  out  of  the 
train.  The  children  of  the  deceased  raised 
an  action  of  damages  in  respect  of  the  death 
of  their  father  against  two  of  the  companies 
running  the  service  of  trains  between  Edin- 
burgh and  London,  and  averred  that  the 
accident  was  due  to  the  defective  condition 
of  the  door  of  the  compartment  in  which 
the  deceased  was  travelling,  and  that  the 
defective  condition  of  the  door  arose  from 


the  negligence  of  the  defenders.  At  the 
point  where  the  accident  occui'red  the  rail- 
way belonged  to  a  company  other  than 
either  of  the  defenders.  Lord  Ormidale 
(Ordinary)  held  the  averments  relevant  and 
allowed  an  issue.  Currie  v.  North  British 
Ely.  Coy.,  1913  (0.  H.),  2  S.  L.  T.  243. 
The  Court,  on  a  reclaiming  note,  recalled 
the  interlocutor  of  the  Lord  Ordinary  and 
allowed  a  proof  before  answer.  1913, 
2  S.  L.  T.  441. 

26.  Defective  Plant— Res  ipsa  loquitur— 
Onus  of  Proof— Injury  on  Electric  Car.— 
A  person  standing  partly  on  the  platform 
and  partly  on  the  footboard  of  an  electric 
car,  and  holding  on  to  the  rods  which 
support  the  canopy,  averred  that  he 
received  an  electric  shock  which  threw  him 
off  the  car  and  injured  him.  After  proof 
the  Lord  Ordinary  assoilzied  the  tramway 
company,  holding  that  the  pursuer  had 
failed  to  meet  the  oniis  of  proving  that  the 
accident  was  caused  by  the  negligence  of 
the  defenders.  Reynolds  v.  Lanarkshire 
Tramways  Coy.,  1908  (0.  H.),  16  S.  L.  T. 
230. 

27.  Defective  Plant— Under-staffed  Crane 
— Suflciency  of  Averments  of  Fault.— A 
workman  was  employed  in  the  superinten- 
dence of  a  travelling  steam-crane  which 
ran  on  rails  and  was  used  for  carrying 
timber  from  one  part  of  a  woodyard  to 
another.  While  endeavouring  to  steady 
some  timber  which  had  got  out  of  position 
on  the  crane,  he  was  crushed  between  the 
end  of  the  crane  and  the  stop  block  at  the 
end  of  the  line  and  injured.  In  an  action 
of  damages  against  his  employers  he 
averred  that  they  were  in  fault,  in  that  the 
crane  was  worked  with  too  few  men,  and 
in  particular,  that  there  was  no  banksman 
to  "scotch"  the  crane.  Held  {rev.  Ld. 
Cullen)  that  the  action  was  irrelevant,  in 
respect  that  it  was  necessary  to  specify  in 
what  way  the  banksman  could  have  acted 
so  as  to  prevent  the  accident,  and  the 
record  contained  no  such  specification. 
M'Manning  v.  Easton,  Gibb  &  Son,  Ltd., 
1911,  S.  C.  438;  48  S.  L.  E.  323;  1911, 
1  S.  L.  T.  90. 

28.  Defective  Plant— Unfenced  Ma- 
chinery— Claim  at  Common  Law  and  Alter- 
natively under  Employers'  Liability  Act, 
1880— Relevancy— Discrimination  between 
Alternative  Q-rounds  of  Liability.— A  father 
raised  an  action  in  the  Sheriff  Court  against 
a  colliery  company  concluding  for  damages 
at  common  law,  or  alternatively  under  the 
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Employers'  Liability  Act,  in  respect  of  the 
death  of  his  son,  who  was  killed  while  in 
the  defenders'  employment.  The  pursuer 
averred  a  defective  condition  of  the  defen- 
ders' works,  but  did  not  discriminate 
between  the  two  grounds  of  claim.  Held 
that  the  averments  disclosed  a  good  ground 
of  claim  either  at  common  law  or  under  the 
Act  (M'Graih  v.  The  Glasgow  Coal  Coy.  Ltd., 
1909,  S.  C.  1250,  distinguished).  Campbell 
V.  United  Collieries,  Ltd.,  1912,  S.  C.  182; 
49  S.  L.  E.  140;  1911,  2  S.  L.  T.  434. 

29.  Dentist  —  Unregistered  —  Holding 
himself  Out  as  Skilled— Spondet  peritiam 
artis. — Per  Lord  Dundas — "An  unregis- 
tered practitioner,  if  not  known  to  the 
person  operated  upon  to  be  unregistered, 
must  attain  the  standard  of  skill  of  the 
registered  practitioner  at  the  place  and  in 
the  circumstances  where  the  services  are 
rendered ;  if  known  to  be  unregistered, 
then  the  skill  of  his  profession,  i.e.  the  skill 
which  he  professes  or  announces."  Circum- 
stances in  which  held  that  defenders  had  held 
themselves  and  their  operators  out  as  com- 
petent to  perform  dentistry  with  ordinary 
care  and  success,  and  were  liable  in  damages 
in  respect  of  a  grossly  careless  operation 
performed  by  one  of  their  operators. 
Dickson  v.  Hygienic  Institute,  1910  S.  C. 
352;  47  S.  L.  R.  286;  1910,  1  S.  L.  T. 
111. 

30.  Harbour  —  Harbour-Master  —  Wrong 
Order — Berthing  Vessel. — A  harbour-master 
directing  the  berthing  of  a  vessel  gave  the 
order  to  heave  upon  a  hawser  which  was 
attached  to  the  winch  of  the  incoming 
vessel  and  to  the  bow  of  a  vessel  which  was 
being  towed  out  to  make  room.  The  order 
was  obeyed,  the  hawser  tightened  and 
struck  a  man  who  was  on  the  deck  of  the 
outgoing  ship.  Held  that  the  harbour 
authorities  were  to  blame.  Craig  v.  Aber- 
deen Harbour  Commissioners  and  Other.s,  1909, 
S.  C.  736 ;  46  S.  L.  E.  508 ;  1909, 1  S.  L.  T. 
314. 


31.  Harbour— Tidal  Harbour— Injury  to 
Ship  by  Ice. — A  fishing-boat  laid  up  for  the 
winter  alongside  a  wharf  in  the  Aberdeen 
harbour  at  the  mouth  of  the  Dee  was 
injured  by  ice  which  came  down  the  river 
in  a  mass.  Held  that  the  harbour  com- 
missioners were  not  responsible  for  the 
damage.  Mair  and  Others  v.  Aberdeen  Har- 
bov/r  Commissioners,  1909,  S.  C.  721 ;  46 
S.  L.  E.  491 ;  1909,  1  S.  L.  T.  253. 


32.  Harbour  Commissioners  —  Berth  at 
Quay  —  Ship. — Where  harbour  commis- 
sioners had  allowed  the  bottom  of  the  berth 
at  a  certain  quay  to  fall  into  disrepair,  and  a 
vessel  berthing  there  was  strained  and 
damaged,  held  that  the  commissioners  were 
liable  in  damages,  as  they  had  not  used 
reasonable  diligence  to  keep  the  berth  safe. 
Steamship  "Fulwood"  Ltd.  v.  Dumfiies 
Harbour  Commissioners,  1907,  S.  C.  456, 
735 ;  44  S.  L.  E.  320 ;  14  S.  L.  T.  680. 

33.  Harbour  -  Master  —  Ship  —  Duty  of 
Harbour-Master. — In  a  harbour  used  for 
wintering  fishing  vessels,  a  fishing  vessel 
was  moored  where  the  bottom  fell  away 
quickly.  A  second  vessel  which  was  water- 
logged was  ordered  by  the  harbour-master 
to  be  moved  to  a  particular  place,  but 
disregarding  such  order,  it  was  brought 
alongside  the  first  vessel  and  moored  to 
her.  The  next  day  the  man  in  charge  of 
the  second  vessel  pumped  out  some  of  the 
water  so  that  she  floated  more  easily,  and 
did  not  take  the  ground  at  the  same  time 
as  the  first  vessel,  with  the  result  that, 
straining,  she  capsized  and  damaged  the 
first  vessel.  In  an  action  of  damages  by  i 
the  owners  of  the  damaged  vessel  against 
the  harbour  commissioners,  held  that  no 
fault  on  the  defenders'  part  was  proved,  and 
absolvitor  granted  {Thomson  v.  Greenock 
Harbour  Trs.,  1875,  3  E.  1194;  13  S.  L.  E. 
155,  followed).  Mackenzie  v.  Stmnoway 
Pier  and  Harbour  Commissioners,  1907,  S.  C. 
435 ;  44  S.  L.  E.  350;  14  S.  L.  T.  730. 

34.  Hirer— Horse— Liability  of  Owner  tO' 
Member  of  Public. — Semite,  that  the  hirer 
of  a  horse  may  be  responsible  to  members 
of  the  public  for  damage  done  by  the  beast 
when  in  charge  of  the  person  to  whom  it 
was  hired.  Wilson  v.  JVordie  &  Coy,,  1905, 
7  F.  927;  42  S.  L.  E.  716:  13  S.  L.  T. 
244. 

35.  Horse— Horse  .Yoked  to  Road  Brusher 
— Duty  of  Driver  to  Guard  against  Danger 
to  Public— Horse  Suddenly  Backing  while 
Driver  Removing  Nose-Bag. — While  the 
driver  of  a  horse  which  was  yoked  to  a 
road  brusher  was  removing  a  nose-bag 
which  he  had  placed  over  the  horse's  head, 
the  horse  suddenly  backed,  and  a  woman 
who  was  passing  behind  the  brusher  at  the 
time  was  crushed  between  the  brusher  and 
a  wall  and  was  injured.  In  an  action  of 
damages  at  the  woman's  instance  against 
the  driver's  employers,  held  that  there  was 
no  evidence  of  fault  or  negligence  on  the 
part  of  the  driver,  and  defenders  assoilzied. 
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Hogg  V.   Gwpar  District  Council,   1911,   49 
S.  L.  E.  205;  1912,  1  S.  L.  T.  57. 

36.  Horse— Kicking  Horse— Averments 

— Relevancy— Sufficiency  of  Averments  of 

Fault. — In  an  action  of  damages  by  tbe 

father  of  a  boy  of  twelve  who  was  killed 

by  a  kick  from  a  horse,  pursuer  averred  that 

defender,  who  was  a  farmer,  occasionally 

■employed  the  boy  to  do  odd  jobs,  that  one 

day  the  defender  ordered  the  boy  to  assist 

in  yoking  a  horse  to  a  threshing  machine, 

and  that  while  stooping  down  behind  the 

horse  to  attach  it  to  the  beam  the  boy 

received   the   kick   from  which   he  died. 

Pursuer  further  averred  that  defender,  in 

ordering  the  boy  to  assist  in  yoking,  was 

negligent,  that  it  was  an  operation  during 

which  any  horse  was  apt  to  be  restive,  and 

that  "the  horse  in  question  was,  as  the 

defender  well  knew,  ill-tempered  and  given 

to  kicking."    Held  (affg.  Ld.  Dewar)  that 

these  averments  were  relevant,  and  issue 

allowed.     Held  further  that  the  averment  in 

general   terms  of  the  knowledge   of  the 

kicking  habits  of  the  horse  was  sufficient. 

Observed  (by  the  Lord  President  and  Ld. 

Kinnear)   that  negligence  per  se  is  not  a 

ground  of  legal  liability  unless  through  it 

there  has  been  failure  to  perform  a  duty. 

Clellmd  v.  Bobh,  1911,  S.  C.  253;  48 
S.  L.  E.  205;  1910,  2  S.  L.  T.  407. 

37.  Horse— Vice— Spontaneous  Stopping. 

— A  "  reesting  "  horse  is  one  which  has  the 
habit  of  suddenly  stopping  of  its  own 
accord.  Held  that  this  habit  did  not  con- 
stitute vice,  so  as  to  render  liable  as  for 
negligence  its  owner  who  drove  it  along 
a  street  in  a  lorry  at  a  walking  pace, 
although  a  sudden  "  reest "  caused  another 
lorry  passing  on  the  off  side  to  collide, 
whereby  the  driver  of  the  speedier  vehicle 
was  injured.  Watson  v.  Wffrdie  &  Coy., 
1906,  8  F.  876;  43  S.  L.  E.  644; 
14  S.  L.  T.  98., 

38.  Innkeeper— Liability  beyond  £30— 
Deposit  for  Safe  Keeping  —  Innkeepers' 
Liability  Act,  1863  (26  &  27  Vict.  c.  41).— 
A  commercial  traveller,  on  arriving  at  an 
hotel,  handed  his  sample  bag  containing 
jewellery  to  the  boots,  but  did  not  tell  the 
latter  either  that  it  contained  jewellery  or 
that  it  was  deposited  for  safe  custody. 
The  boots  placed  the  bag  in  the  office,  this 
being  the  custom  of  the  proprietors,  who 
intimated  by  notice  that  they  would  not 
be  responsible  for  valuables  left  in  bed- 
rooms, but  would  take  charge  of  them  in 
this  office.     The  bag  was  stolen.     In  an 


action  by  the  traveller's  employers  against 
the  hotel  proprietors  for  the  value  of  the 
bag  and  its  contents,  held  that  they  were 
not  liable  in  more  than  the  sum  of  £30,  in 
respect  (1)  that  the  onus  of  proving  that 
the  loss  had  occurred  through  the  wilful 
act,  default,  or  neglect  of  the  innkeeper  or 
his  servant  under  sec.  1  (1)  of  the  Inn- 
keepers' Liability  Act,  1863,  was  on  the 
pursuer,  and  that  he  had  failed  to  discharge 
the  onus;  and  (2)  that  the  placing  of  the 
bag  in  the  office  was  not  a  deposit  for  safe 
custody  in  the  sense  of  section  1  (2)  of  the 
Act.  Whitehmse  v.  Pickett,  1908,  S.  C.  218 ; 
45  S.  L.  E.  113;  15  S.  L.  T.  498. 
Affirmed  1908  (H.  L.),  S.  G.  31 ;  45  S.  L.  E. 
732 ;  16  S.  L.  T.  254. 

39.  Medical  Man— Chemist  Holding  him- 
self out  as  Skilled— Spondet  peritiam  artis. 
— -A  father  consulted  a  chemist  as  to  the 
proper  treatment  of  his  pupil  child  who 
was  suffering  from  ringworm.  In  an  action 
by  the  father  as  tutor  of  his  child  against 
the  chemist  he  averred  (1)  that  the 
defender  held  himself  out  as  competent  to 
advise,  and  did  advise,  his  customers  which 
drugs  to  use ;  (2)  that  the  pursuer  knew 
and  relied  on  this ;  (3)  that  the  pursuer 
took  his  child  to  the  defender  and  con- 
sulted him  as  to  the  proper  treatment  of 
ringworm ;  (4)  that  the  defender  recom- 
mended butter  of  antimony  to  be  rubbed 
on  the  child's  head  with  a  brush,  both  of 
which  he  supplied;  (5)  that  the  pursuer 
purchased  these  and  applied  the  drug  to 
the  child's  head,  and  that  serious  injury 
was  occasioned  thereby;  (6)  that  the  use 
of  the  drug  was  improper  and  dangerous, 
and  that  the  defender  should  have  known 
this.  The  Lord  Ordinary  held  the  aver- 
ments relevant  and  allowed  a  proof.  Bosen 
V.  Stephen,  1907  (0.  H.),  14  S.  L.  T.  784. 

40.  Medical  Man— Unskilful  Treatment 
— Ground  of  Action — Delict  or  Breach'  of 
Contract— Title  to  Sue.— ^eM  that  an 
action  of  damages  against  a  medical  man 
for  professional  negligence  arises  ex  delicto 
and  not  ex  contractu ;  and  accordingly  that 
a  married  woman  had  a  title  to  sue  such 
an  action  although  the  medical  man  had 
been  called  in  by  her  husband  and  not 
by  herself.  Edgar  v.  Lamont,  1914, 
S.  C.  277;  51  S.  L.  E.  208;  1914, 
1  S.  L.  T.  80. 

41.  Mine— Explosion— Claim  at  Common 
Law  and  Alternatively  under  Employers' 
Liability  Act,  1880 — Kelevancy— Discrim- 
ination between  Alternative  Grounds  of 
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Liability. — A  miner  who  was  injured  while 
at  his  work  by  an  explosion  of  inflammable 
gas  raised  an  action  in  the  Sheriff  Court 
against  his  employers,  concluding  for 
damages  at  common  law,  or  alternatively 
for  a  sum  under  the  Employers'  Liability 
Act,  1880.  The  Court,  on  appeal,  dismissed 
the  action  as  irrelevant,  on  the  ground  that 
the  pursuer  had  failed  to  discriminate  in 
the  pleadings  between  the  grounds  of  the 
claim  at  common  law  and  those  under  the 
statute  respectively.  M'Cfrath  v.  Glasgow 
Coal  Coy.  Ltd.,  1909,  S.  C.  1250 ;  46  S.  L.  E. 
890;  1909,  2  S.  L.  T.  92. 

42.  Mine — Protection  from  Coal  Falling 
down  Shaft — Alleged  Dangerous  System — 
New  Trial. — In  an  action  by  a  pit  bottomer 
against  his  employers,  the  former  alleged 
he  had  been  injured  by  a  piece  of  coal 
falling  from  an  ascending  hutch  owing  to 
the  fault  of  defenders  in  failing  to  provide 
protection  to  men  working  at  the  foot  of 
the  shaft,  and  the  jury  found  for  the  pur- 
suer. Held  that  the  verdict  was  contrary 
to  the  evidence  in  respect  that  no  fault  on 
the  part  of  the  defenders  had  been  proved, 
and  new  trial  granted.  Observations  (per 
Lord  President)  upon  proof  of  fault  of 
omission,  ibid.  Morton  v.  JVm.  Dixon,  Ltd., 
1909,  S.  C.  807;  46  S.  L.  E.  549;  1909, 
1  S.  L.  T.  346. 

43.  Police  Commissioners  —  Statutory 
Duty  of  Inspecting  Premises  used  as  a 
Place  of  Public  Amusement — Burgh  Police 
(Scotland)  Act,  1892,  sec.  168.— The  pursuer 
was  injured  through  the  fall  of  a  racecourse 
stand.  He  raised  an  action  against  the 
police  commissioners  of  the  burgh,  averring 
that  they  ought  to  have  inspected  the 
stand,  and  that  the  accident  was  due  to 
their  failure  to  do  so.  Held  that  these 
averments  were  relevant.  Adair  v.  Magis- 
trates of  Paisley,  1 904, 1 2  S.  L.  T.  105.  PUn 
V.  Magistrates  of  Paisley,  1904  (O.  H.),  12 
S.  L.  T.  109. 

44.  Property  —  Dangerous  Condition  — 
Dangerous  Use  of  Property  over  which 
Public  Permitted  to  go  —  Injuries  to 
Child.— A  pupil  child  suffered  injury  by 
burning  by  standing  on  a  quantity  of  refuse 
straw,  saturated  with  corrosive  chemicals, 
which  was  lying  on  a  piece  of  ground 
tenanted  by  a  firm  of  brickmakers.  In  an 
action  of  damages  by  the  child's  father 
against  the  tenants  of  the  ground,  the 
pursuer  averred  that  defenders  knew  that 
the  ground  in  question  was  regularly  used 
by  children  as  a  playground,  and  by  the 


public,  who  were  accustomed  to  play  foot- 
ball there ;  and  that  defenders  knew  that 
there  was  on  their  ground  material  which 
was  dangerous  to  the  lieges,  and  especially 
to  children,  because  it  was  saturated  with 
corrosive  chemicals.  The  Lord  Ordinary 
(Guthrie)  held  that  the  averments  of  extra^ 
ordinary  and  dangerous  use  of  ground  over 
which  the  public  were  permitted  to  go 
were  relevant,  and  allowed  an  issue.  M'Call 
V.  Pmter  &  Sons,  1909  (0.  H),  2  S.  L.  T. 
407. 

45.  Property  —  Dangerous  Condition  — 
Defective  Common  Stair  in  Tenement  of 
Houses— Liability  to  Member  of  Public 
Using  Stair — Invitation. — A.,  the  pro- 
prietor of  a  tenement  of  dwelling-houses, 
let  the  entire  tenement  to  B.,  who  let  a 
house  in  the  tenement  to  C.  A  person  who 
was  injured,  while  on  a  visit  to  C.,  through 
a  defect  in  the  common  stair  leading  to 
C.'s  house,  raised  an  action  of  damages  in 
which  A.  and  B.  were  both  called  as 
defenders.  Held  by  Lord  Ormidale 
(Ordinary)  that  B.,  who  was  the  person 
responsible  for  the  proper  upkeep  of  the 
stair,  was  alone  liable  in  damages.  Kennedy 
V.  Shotts  Iron  Coy.  Ltd.,  1912  (0.  H.), 
1  S.  L.  T.  506.  On  a  reclaiming  note  the 
Court  adhered.  1913,  S.  C.  1143;  50 
S.  L.  E.  885;  1913,  2  S.  L.  T.  121. 

46.  Property  —  Dangerous  Condition  — 
Defective  Common  Stair — Duty  of  Pro- 
prietor of  Tenement  to  Provide  Safe 
Access— Child— Averments — Relevancy.- 
In  an  action  by  a  father  against  the  pro- 
prietors of  a  tenement  for  damages  for 
injuries  sustained  by  his'  pupil  child,  who, 
while  on  her  way  to  visit  a  neighbour's 
house,  had  fallen  from  the  common  stair, 
the  pursuer  averred  that  at  the  point  where 
his  child  had  fallen  the  balustrade  on  the 
stair  was  not  of  sufficient  height  for  the 
protection  of  children,  and  also  that  one  of 
the  iron  balusters  was  awanting  and  there 
was  a  gap  in  the  balustrade  sufiScient  for 
a  child  to  fall  through.  He  averred  that 
his  child  fell  either  through  the  gap  or  over 
the  insufficient  balustrade ;  and  that  the 
defenders  were  in  breach  of  their  duty  as 
proprietors  in  failing  to  provide  an  access  to 
the  various  floors  of  the  tenement  which 
should  be  safe  for  the  inmates  and  their 
visitors,  including  children.  Held  {diss. 
the  Lord  President)  that  the  pursuer  had 
stated  a  relevant  case  for  inquiry.  Obseir- 
vations  as  to  the  duty  of  persons  having  the 
control  of  premises  towards  children. 
Grant  v.  John  Fleming  <&  Coy.  Ltd.,  1914, 


653 


NEGLIGENCE 


654 


S.  C.    228;   51    S.  L.  E.   187:    1914,    1 
S.  L.  T.  53. 

47.  Property  —  Dangerous  Condition  — 
Defective  Condition  of  Premises— Lighting 
of  Common  Stair— Glasgow  Police  Act, 
1866  (29  &  30  Vict.  c.  cclxxiii.),  sec.  361.— 
In  an  action  of  damages  for  personal 
injuries  against  the  proprietor  of  a  tene- 
ment in  Glasgow,  pursuer  averred  that 
while  on  her  way  after  dark  to  visit  a 
tenant  of  one  of  the  houses  in  the  tenement 
she  was  injured  through  falling  on  the 
common  stair,  and  averred  that  the 
defender  was  in  fault  in  respect  that  the 
stair  was  not  sufficiently  lighted.  Held 
that  the  action  was  irrelevant  in  respect 
that  it  was  not  averred  that  the  defender 
had  failed  in  his  statutory  duty  of  lighting 
the  stair  to  the  satisfaction  of  the  inspector. 
Observed  (by  Ld.  Salvesen)  that  there  is  no 
duty  at  common  law  on  the  part  of  the 
proprietor  of  a  tenement  to  light  a  common 
stair.  Gaunt  v.  M'Intyre,  1914,  S.  C.  43; 
51  S.  L.  E.  30 ;  1913,  2  S.  L.  T.  284. 

48.  Property  —  Dangerous  Condition  — 
Invitation  to  Use— Stand  at  Cricket  Match 
— Duty  of  Inspection — Burgh  Surveyor. — 
A  pursuer  averred  that  he  had  received 
injuries  in  consequence  of  the  collapse  of  a 
grand  stand  from  which  he  was  looking 
on  at  a  cricket  match.  The  defenders  had 
caused  the  stand  to  be  erected,  and  charged 
the  pursuer  for  admission.  He  averred 
faulty  construction  and  a  failure  of  duty  to 
inspect.  The  defenders  averred  that  the 
local  burgh  engineer  had  inspected  and 
passed  the  erection.  Held  that  there  was 
a  relevant  averment  of  negligence.  Matthew 
v.  Perthshire  Cricket  CM,  1904  (0.  H.),  42 
S.  L.  E.  327;  12  S.  L.  T.  635. 

49.  Property  —  Dangerous  Condition  — 
Hotel  Lift — Contributory  Negligence. — A 
guest  in  an  hotel  fell  down  the  well  of  a  lift 
and  was  killed.  The  attendant  had  opened 
the  lattice  gate  before  the  lift  was  in  posi- 
tion ;  the  place  was  badly  lighted ;  the 
guest  assumed  that,  in  accordance  with  a 
universal  (so  it  was  averred)  practice,  the 
gate  would  not  open  unless  the  lift  was 
there,  and  the  attendant  gave  him  no 
warning.  The  Court  allowed  an  issue. 
Greenlees  v.  Dundee  Boyal  Hotel,  Ltd:,  1905, 
7  F.  382;  42  S.  L.  E.  317;  12  S.  L.  T. 
629. 

50.  Property  —  Dangerous  Condition  — 
Lift— Owner's  Liability  to  Public  where 
Premises  Let  to  Various  Tenants— Aver- 


ments— Relevancy.  —The  gate  of  a  lift  in 
a  tenement  of  offices  was  open,  and  a 
message  boy,  thinking  the  lift  was  there, 
stepped  into  the  well  and  was  injured.  In 
an  action  of  damages  by  the  boy's  father 
against  the  proprietors  of  the  tenement 
fault  was  averred  in  respect  that  prior  to 
the  accident  the  lift  and  safety  gate  were 
not  working  properly,  due  to  the  mechanism 
being  allowed  to  go  out  of  repair,  and  that 
this  was  known  to  the  defenders.  The 
Court  allowed  an  issue.  Observations  (by 
the  Lord  President)  upon  the  relevancy  of 
pursuer's  averments.  Mathieson  v.  Aihman's 
Trs.,  1910,  S.  C.  11 ;  47  S.  L.  E.  36  ;  1909, 
2  S.  L.  T.  356. 

51.  Property  —  Dangerous  Condition  — 
Pond— Child.— Children  wandered  from  the 
road  into  private  ground  where  there  was 
a  pond  fenced  off.  A  gate  in  the  fence  was 
open.  The  children  went  through  and 
were  drowned.  Held  that  there  was  no 
negligence  on  the  part  of  the  owner  of  the 
lands.  Ross  v.  Keith,  1888,  16  E.  86 ;  26 
S.  L.  E.  55. 

52.  Property  —  Dangerous  Condition  — 
Pond— Child— Trespass.— A  child  strayed 
from  a  path  through  a  park  and  fell  into  a 
tank  near  by  where  it  was  drowned.  It 
was  averred  that  the  path  was  in  daily  use 
by  members  of  the  public,  but  it  was  in 
private  ground.  Action  for  damages  at 
the  instance  of  the  father  against  the 
owner  of  the  tank  dismissed  as  irrelevant. 
Allan  V.  Dunfermline  District  Council,  1908, 
46  S.  L.  E.  25 ;  16  S.  L.  T.  410. 

53.  Property  —  Dangerous  Condition  — 
Pond — Fence — Child. — Held  that  there  is 
no  obligation  on  a  municipal  corporation  to 
fence  an  artificial  pond  in  a  public  park  so 
as  to  prevent  young  children  falling  into 
it.  Hastie  v.  Magistrates  of  Edinburgh,  1907, 
S.  C.  1102;  44  S.  L.  E.  829;  15  S.  L.  T. 
194. 

54.  Property  —  Dangerous  Condition  — 
Quarry— Warning    to   Persons  there.— A 

carter  went  to  a  quarry  for  stones.  He 
knew  the  place  well.  While  he  was  there 
his  horse  was  startled  by  the  sudden 
working  of  a  crane,  and  the  carter  was 
injured.  The  cranesman  gave  the  carter 
no  warning  that  he  was  about  to  start. 
He  could  not  have  done  so,  for  he  could 
not  see  the  carter  where  he  was.  In  an 
action  for  damages  raised  by  the  carter 
against  the  quarrymaster  he  averred  as 
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fault  (1)  the  failure  to  give  warning,  or 
(2)  to  provide  a  look-out  man  to  watch 
carts  and  direct  the  cranesman.  Action 
dismissed  as  irrelevant.  Breslin  v.  Clyde 
Quarries,  Ltd.,  1905,  7  F.  557;  42  S.  L.  E. 
422:  12  S.  L.  T.  807. 

55.  Property  —  Dangerous  Condition  — 
Koads  and  Bridges  Act,  1878,  sec.  41. — 
The  pursuer  was  injured  through  a  fall 
caused  by  the  defective  condition  of  a 
granolithic  pavement  opposite  houses  which 
were  the  property  of  the  defenders.  The 
Lord  Ordinary  held  the  defenders  liable 
for  maintenance  of  the  pavement,  and 
found  the  pursuer  entitled  to  damages. 
Turner  v.  G.  &  J.  MaclacMan,  Ltd.,  1909 
(0.  H.),  1  S.  L.  T.  342. 

56.  Property  —  Dangerous  Condition  — 
School  Premises  —  Iron  Roller  Left  Un- 
secured in  School  Playground— Injury  to 
Scholar. — A  father  raised  an  action  of 
damages  against  a  School  Board  in  respect 
of  injuries  sustained  by  his  pupil  son  while 
playing  with  an  iron  roller  which  had  been 
left  loose  in  the  school  playground.  Pursuer 
averred  that  defenders  were  in  fault  in  not 
having  the  roller  removed  from  the  play- 
ground or  in  not  having  it  secured  when 
not  in  use.  The  Lord  Ordinary  (Dewar) 
allowed  an  issue.  Davis  v.  Kilhirnie  School 
Board,  1911  (0.  H.),  2  S.  L.  T.  371. 

57.  Property  —  Dangerous  Condition  — 
Ship — Gangway. — Held  that  shipowners 
were  not  liable  for  injuries  sustained  by 
the  wife  of  a  mate  of  a  vessel  who  was 
injured  by  the  breaking  of  a  plank  by  which 
she  was  returning  from  the  vessel  to  the 
quay.  O'Brien  v.  Enrico  Arbib  &  Coy.,  1907, 
S.  C.  975 ;  44  S.  L.  E.  686 ;  15  S.  L.  T.  78. 

58.  Property  —  Dangerous  Condition  — 
Ship  in  Course  of  Construction — Unfenced 
Deck — CasualDanger — Liability  at  Common 
Law  and  under  the  Employers'  Liability 
Act,  1880  (43  &  44  Vict.  c.  42)-^Averments 
— Relevancy. — A  rivet  boy,  while  perform- 
ing his  duty  of  picking  up  from  the  deck 
of  a  vessel  in  the  course  of  construction  and 
throwing  over  the  side  red-hot  parings  from 
rivets  which  had  fallen  on  the  deck  from 
above,  slipped,  fell  over  the  side  of  the 
deck  (which  was  unfenced),  and  was  killed. 
In  an  action  of  damages  by  the  boy's  father 
against  the  employers  (the  shipbuilders), 
laid  alternatively  at  common  law  and  under 
the  Employers'  Liability  Act,  1880,  pursuer 
averred  that  defenders  were  in  fault  in 
failing  to  fence  the  edge  of  the  deck,  and 


that  this  was  a  usual  and  necessary  pre- 
caution. He  further  averred  that  defenders' 
foreman,  under  whom  the  deceased  worked, 
knew  of  the  danger  and  failed  to  take  any 
precautions  for  the  deceased's  safety.  The 
Court  dismissed  the  action,  so  far  as  laid  at 
common  law,  as  irrelevant,  on  the  ground 
that  there  was  no  averment  of  a  defective 
system  or  of  failure  to  employ  a  competent 
foreman,  and  allowed  an  issue  under  the 
Employers'  Liability  Act.  M'Millan  v. 
Barclay,  Curie  &  Coy.  Ltd.,  1912,  S.  C.  263; 
49  S.  L.  E.  242;  1912,  1  S.  L.  T.  63. 

59.  Property  —  Dangerous  Condition  — 
Unfenced  Quarry— Duty  of  Owner— Acci- 
dent to  Child— Contributory  Negligence.— 

A  child  aged  six  years  was  drowned 
through  falling  into  a  disused  quarry  on 
defenders'  ground.  In  an  action  of 
damages  by  the  father  of  the  child,  heU 
that  defenders  were  not  liable,  there  being 
no  duty  upon  them  to  fence  the  quarry  in 
question.  Opinion  p&r  Lord  Ordinary 
(Johnston)  {dub.  the  Lord  President)  that 
there  was  contributory  negligence  on  the 
part  of  the  child.  Holland  v.  Lanarkshire 
Middle  Ward  District  Council,  1909,  S.  C. 
1142 ;  46  S.  L.  E.  758 ;  1909,  2  S.  L.  T.  7. 

60.  Property  —  Dangerous  Condition  — 
Unfenced  Sand-Pit— Use  of  Pit  by  Children 
as  Playground— Hidden  Danger. — A  child 
of  seven  was  killed  by  a  fall  of  sand  while 
playing  in  a  sand-pit.  The  pit,  which  was 
unfenced,  was  situated  in  private  ground 
abutting  on  a  public  path,  and  separated 
therefrom  by  a  hedge  in  which  there  were 
gaps.  In  an  action  for  solatium  by  the 
child's  father  against  the  owners  of  the 
ground  the  pursuer  averred  that  children 
were  in  the  habit  of  entering  the  ground 
and  using  the  sand-pit  as  a  play-ground; 
that  the  defenders  knew  of  this  practice 
and  allowed  it ;  and  that  they  knew  that 
the  face  of  the  pit  was  at  a  dangerous  angle 
and  liable  to  fall,  but  took  no  steps  to  have 
the  pit  properly  fenced  or  to  exclude  the 
children.  Held  that  these  averments  were 
relevant,  and  an  issue  allowed  (Devlin  v. 
Jeffray's  Trs.,  1902,  5  F.  130,  and  Cummings 
V.  Darngavil  Coal  Coy.  Ltd.,  1903,  5  F. 
513,  distinguished)  on  the  ground  that  the 
dangerous  state  of  the  sand-pit  was  not 
manifest  to  a  child  of  that  age.  Mackenzie 
V.  Fairfield  Shipbuilding  and  Engineering 
Coy.  Ltd.,  1913,  S.  C.  213  ;  50  S.  L.  E.  79; 
1912,  2  S.  L.  T.  391. 

61.  Property  —  Defective  Pavement  — 
Ventilating  Trap— Owner  not  in  Fault— 
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ITew  Trial.— Where  a  pursuer  alleged  that 
while  proceeding  along  a  public  street  he 
fell  and  was  injured  owing  to  a  ventilating 
trap  in  the  pavement  facing  defender's 
property  being  uncovered,  the  jury  found 
for  him.  Held  that  the  verdict  was  contrary 
to  the  evidence,  in  respect  that  it  was  not 
shown  that  the  defender  was  bound  to 
maintain  the  trap  in  proper  order  or  that 
be  had  been  negligent,  and  new  trial  granted. 
Keeney  v.  Stewart,  1909,  S.  G.  754;  46 
S.  L.  R.  546 ;  1909,  1  S.  L.  T.  460. 

62.  Property— Operations  on — Drainage 
— Discharge  of  Surface  Water— Flooding 
of  Agricultural  Land  in  Burgh— Liability 
of  Drainage  and  Road  Authority— Edin- 
burgh Corporation  Act,  1900  (63  &  64  Vict. 
■c.  cxxxiii.),  sec.  28. — The  Craigentinny 
Burn,  which  receives  the  drainage  and 
sewage  from  a  portion  of  the  city  of  Edin- 
burgh, forms  for  part  of  its  course  the 
southern  boundary  of  a  market  garden  on 
the  Craigentinny  estate.  On  two  occasions 
in  1909,  after  a  heavy  rainfall,  the  garden 
was  flooded  by  water  from  the  burn  and 
by  water  which  found  its  way  there  through 
•a  gate  opening  on  to  a  public  road  under 
which  the  burn  flowed.  Since  1900  there 
bad  been  no  increase  in  the  quantity  of 
sewage  or  surface  water  discharged  into 
the  burn,  but  owing  to  building  operations 
which  had  gradually  increased  the  area  of 
impervious  surface,  surface  water  found  its 
way  more  rapidly  into  the  burn.  In  an 
action  of  damages  by  the  tenant  of  the 
market  garden  against  the  Corporation, 
lield  (1)  that  as  the  increased  flow  of 
surface  water  resulted  from  the  legitimate 
operations  of  the  defenders,  they  were  not 
liable  for  the  flooding  thereby  caused ; 
(2)  that  even  if  the  flooding  had  been 
caused  by  sewage  water,  the  defenders,  'as 
the  drainage  authority,  were  not  liable, 
since  by  sec.  28  of  the  Edinburgh  Corpora- 
tion Act,  1900,  they  were  prohibited  from 
diminishing  the  supply  of  sewage  water  or 
from  interfering  with  the  watercourse  in 
a,ny  way;  and  (3)  that  they  were  not 
liable,  as  the  road  authority,  for  damage 
done  by  water  entering  from  the  road,  as 
it  was  not  proved  that  that  was  due  to 
any  deficiency  in  the  water  channels  of  the 
■road;  and  defenders  assoilzied.  Hanley  v. 
Magistrates  of  Edinburgh,  1912,  S.  C.  1199; 

49  S.  L.  R.  1004;  1912,  2  S.  L.  T.  235. 
Reversed  on  appeal,  1913  (H.  L.),  S.  C.  27; 

50  S.  L.  K.  521 ;  1913,  1  S.  L.  T.  420. 

63.  Property— Operations   on— Drainage 


Injury  to  Adjacent  Property. -The  owners 
of  a  tenement  abutting  on  a  street  raised 
an  action  of  damages  against  the  local 
drainage  authority  for  injury  to  their 
property  due  to  subsidence,  which  they 
averred  was  caused  by  the  defenders 
negligence  in  carrying  out  drainage  opera- 
tions in  the  street  (the  solum  of  which 
belonged  to  a  third  party)  ex  adverse  of 
the  pursuers'  property.  Held  by  Lord 
.CuUen  (Ordinary)  that  the  action  was 
relevant,  and  issues  ordered.  Hill's  Trs. 
V.  Edimhwrgh  Magistrates,  1912  (0.  H.),  1 
S.  L.  T.  448.  On  a  reclaiming  note  the 
Court  recalled  the  interlocutor  of  the  Lord 
Ordinary  and  allowed  a  proof  before  answer. 
1912,  2  S.  L.  T.  284. 

64.  Property— Operations  on— Pollution 
of  Drinking  Water  — Dung  Piled  above 
Water  Track— Action  by  Incoming  Tenant 
against  Outgoing  Tenant  of  Farm— Aver- 
ments— Relevancy. — An  incoming  tenant 
raised  an  action  of  damages  against  the 
outgoing  tenant  of  a  farm  for  injuries 
caused  to  himself  and  his  family  through 
the  defender  having  piled  dung  on  the 
farm  in  such  a  way  as  to  pollute  the 
drinking  water.  Averments  which  the  Lord 
Ordinary  (Guthrie)  held  irrelevant,  and 
action  dismissed.  Mitchell  v.  Dyher,  1911 
(0.  H.),  2  S.  L.  T.  495.  On  a  reclaiming 
note  the  Court  recalled  the  interlocutor  of 
the  Lord  Ordinary  and  allowed  a  proof 
before  answer.     1912,  1  S.  L.  T.  461. 

65.  Public  Hospital  —  Unskilful  Treat- 
ment of  Patient— Responsibility  of  Man- 
agers.— As  a  general  rule  managers  of  a 
public  hospital  are  only  responsible  for  the 
selection  of  a  competent  staff,  and  are  not 
responsible,  apart  from  special  contract,  for 
unskilful  or  negligent  medical  treatment. 
So  held,  in  an  action  of  damages  against 
the  managers  of  an  hospital  by  a  patient 
who  averred  that  she  was  advised  by  her 
doctor  to  apply  for  admission  to  the 
hospital,  that  after  an  interview  she  was 
received  as  a  paying  patient,  and  that 
she  was  unskilfully  and  negligently  treated 
at  the  hospital,  and  suffered  injuries  in 
consequence ;  that  no  special  contract  with 
defenders  had  been  averred,  and  action 
dismissed  (Hillyer  v.  Governors  of  St.  Bar- 
tholomev/s  Hospital,  [1909]  2  K.  B.  820, 
followed).  Foote  v.  Directors  of  Greenock 
Hospital,  1912,  S.  C.  69;  49  S.  L.  R.  39; 
1911,  2  S.  L.  T.  365. 

66.  Public  Safety— Dangerous  Article- 


Operations   under   Statutory   Powers—     Unfenced   Rubbish   Heap    in   Field   Fre- 
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quented  by  Public— Injury  to  Child— Lia- 
bility of  Person  Using,  but  not  Owning, 
Field. — In  an  action  of  damages  against  a 
burgh  authority  by  a  father  in  respect  of 
the  death  of  his  child,  under  three  years 
of  age,  who  had  received  fatal  injuries 
through  her  clothes  catching  fire  when 
playing  near  a  rubbish  heap  or  "  coup  "  on 
which  the  burgh  rubbish  was  deposited 
and  on  which  a  iire  had  been  lit,  pursuer 
averred  that  the  coup,  which  was  situated 
in  a  field  near  his  house,  was  not  fenced, 
nor  was  the  field  sufiiciently  fenced  to 
exclude  the  public,  who  in  fact  used  it  as 
a  public  park,  and  that  children  were  in 
the  habit  of  playing  about  the  coup,  of  all  of 
which  the  defenders  were  well  aware.  He 
further  averred  that  the  defenders  or  their 
servants  were  in  the  habit  of  collecting 
and  burning  paper  and  other  inflammable 
materials  upon  the  coup,  and  that  this 
practice  had  been  followed  by  rag-pickers 
with  the  defenders'  acquiescence.  He 
averred  that  defenders  were  in  fault  in 
respect  that  they  had  failed  to  fence  the 
coup  or  field,  and  had  failed  to  watch  and 
extinguish  any  fires  which  might  be  lit 
thereon.  Held  that  these  averments  were 
irrelevant  in  respect  (1)  that  defenders 
were  not  the  owners  of  the  field  or  coup 
and  had  no  duty  to  fence  the  same ;  and 
(2)  that  it  was  not  averred  that  the 
defenders  or  their  servants  had  kindled 
the  fire  in  question  (Lowery  v.  Walker, 
[1911]  A.  C.  10,  distinguished).  Johnstone 
V.  Magistrates  of  Lochgelly,  1913,  S.  C. 
1078  J  50  S.  L.  E.  907;  1913,  2  S.  L.  T. 
190. 


67.  Public  Safety— Dangerous  Explosive 
—Explosion  of  Naphtha  Vapour  in  Private 
Yard— Sufficiency  of  Averments  of  Fault. 
— In  an  action  of  damages  by  a  father 
in  respect  of  the  death  of  his  pupil  son, 
pursuer  averred  that  his  son  had  been 
permitted  to  enter  and  to  remain  in  the 
shipyard  of  the  defenders ;  that  while  there 
three  barrels  which  contained  naphtha  and 
were  in  a  highly  explosive  and  dangerous 
condition  were  placed  on  a  lorry  for  re- 
moval; and  that  an  explosion  occurred, 
with  the  result  that  pursuer's  son  was 
killed.  It  was  not  averred  how  the  ex- 
plosion happened,  or  that  it  was  due  to  a 
cause  for  which  defenders  were  responsible. 
Held  {rev.  Ld.  Cullen)  that  there  was  no 
relevant  averment  of  fault  on  the  part  of 
defenders,  and  action  dismissed.  Howie  v. 
Ailsa  Shipbuilding  Coy.,  1912,  S.  C.  1225; 
49  S.  L.  E.  919;  1912,  2  S.  L.  T.  138. 


68.  Public  Safety— Enclosure  on  Street 
—Child— Injury  by  Fall  of  Timber  Inside 
Barricade. — In  connection  with  a  contract, 
a  firm  of  contractors  erected  a  barricade 
which  enclosed  part  of  a  street,  and  inside 
they  stored  a  quantity  of  heavy  planks. 
A  gate  at  the  end  of  the  barricade  had  been 
left  open,  and  some  children  entered.  One 
of  the  children  by  climbing  on  the  planks 
dislodged  some  of  them,  and  a  child  below 
was  injured.  In  an  action  by  the  father 
for  injuries  to  his  child  the  Lord  Ordinary 
dismissed  the  case  as  irrelevant.  M'Leam, 
v.  Symington  &  Sons,  1906  (0.  H.),  14 
S.  L.  T.  335. 

69.  Public  Safety— Motor  Car— Nervous 
Shock. — The  pursuer,  a  girl  of  nineteen, 
was  walking  along  a  street  carrying  her 
mistress's  child.  The  defender's  motor 
laundry  van  was  being  driven  along  the 
same  street  and  close  to  the  pavement. 
While  passing  the  girl  a  basket  projecting 
from  the  van  struck  a  lamp-post,  which  was 
carried  away  by  the  impact,  and  would 
have  fallen  on  the  pursuer  had  she  not 
jumped  aside.  The  falling  of  the  lamp-post 
produced  nervous  shock  in  the  pursuer 
and  consequent  bodily  illness.  In  an 
action  for  damages  the  Lord  Ordinary 
allowed  an  issue.  Wallace  v.  Kennedy,  1908 
(O.  H.),  16  S.  L.  T.  485. 

70.  Public  Safety— Public  Place— Danger- 
ous Machine— Tramway — Duty  to  Public- 
Injury  to  Child. — A  father  sued  a  colliery 
company  for  damages  for  the  death  of  his 
son,  aged  four  years,  who  was  killed  by 
one  of  defenders'  hutches  running  on  a 
tram  line  at  a  point  where  it  crossed  a 
road  frequented  by  the  public.  The 
hutches  were  worked  by  means  of  an  end- 
less rope,  and  were  not  in  charge  of  any- 
body, and  the  line  was  unfenced.  Held 
that  inasmuch  as  the  tramway  was  auto- 
matic and  was  not  in  charge  of  anyone,  it 
might  be  considered  a  dangerous  machine, 
placing  a  duty  upon  defenders  to  take  pre- 
cautions against  the  public  being  injured 
by  it;  that  whether  the  use  of  the  road 
by  the  public  was  of  right  or  merely  by 
tolerance  did  not  matter;  and  that  the 
defenders,  having  failed  to  take  any  pre- 
cautions, were  liable  in  damages.  Authorities 
reviewed.  Eeilly  v.  Greenfield  Coal  Coy.  Ltd., 
1909,  S.  C.  1328;  46  S.  L.  E.  962;  1909, 
2  S.  L.  T.  171. 

71.  Public  Safety  — Public  Place  — Un- 
fenced Place  — Ohild  — Stream  in  Public 
Park.— A  child  playing  in  a  public  park 
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fell  into  a  river  and  was  drowned.  Aver- 
ments in  an  action  by  the  father  against 
a  corporation  which  were  held  to  be 
irrelevant  {Hastie  v.  Magistrates  of  Edin- 
burgh, 1907,  S.  C.  1102,  followed).  Stevenson 
V.  Glasgow  Carpm-ation,  1908,  S.  C.  1034; 
45  S.  L.  R.  860;  16  S.  L.  T.  302. 

72.  Public  Safety— Railway.— The  pur- 
suer averred  that  he  travelled  in  the  de- 
fenders' train  to  his  destination,  where  it 
stopped.  He  rose  to  take  his  bag  from 
the  rack  when  the  train  started  suddenly 
and  he  was  thrown  down  and  injured.  He 
based  the  action  on  fault  of  the  engine- 
driver.  Action  dismissed  as  irrelevant. 
Goldberg  v.  Glasgow  and  South- Western  Ely. 
Coy.,  1907,  S.  G.  1035;  44  S.  L.  R.  740; 
15  S.  L.  T.  102. 

73.  Public   Safety— Railway  — Child.— 

A  boy  of  five  years  was  injured  while  play- 
ing on  a  private  railway  siding  belonging 
to  the  defenders  by  an  engine  belonging  to 
them.  In  an  action  by  the  boy's  father  for 
damages  in  respect  of  said  injuries,  he 
averred  that  a  gate  admitting  to  the  siding 
should  have  been  kept  shut,  and  that  if  it 
was  necessary  that  it  should  be  open,  a 
watchman  should  be  placed  to  prevent 
children  from  going  there.  The  Lord 
Ordinary  (following  the  ease  of  Haughton 
V.  Nmth  British  Ely.  Coy.,  1892,  20  R.  113) 
sent  the  case  to  jury  trial.  The  First 
Division  adhered.  Crannie  v.  The  Glengarnock 
Iron  and  Steel  Coy.  Ltd,  1908  (0.  H.),  16 
S.  L.  T.  434,  646. 

74.  Public  Safety  — Railway  — Child  — 
Short  Cut  used  by  Public  with  Permission 
of  Railway  Company— Open  Gate — Implied 
Invitation. — The  pursuer's  child  was  killed 
while  taking  a  short  cut  across  the  de- 
fenders' line.  The  pursuer  averred  that 
the  short  cut  was  used  by  the  public  with 
the  permission  of  the  railway  company, 
and  that  the  gate  leading  thereto  was  kept 
permanently  open  in  their  knowledge. 
Held  that  these  averments  were  relevant. 
Gillespie  v.  Glasgow  and  South-JVestern  Ely. 
Coy.,  1906  (0.  H.),  14  S.  L.  T.  85. 

75.  Public  Safety— Railway— Defective 
Door  of  Carriage— Delict— Through  Train 
Run  by  Three  Companies  —  Liability  of 
Companies  as  Joint  Delinquents.  —  A 
passenger  purchased  at  Edinburgh  a 
through  ticket  to  London.  The  journey 
involved  travelling  over  the  lines  of  a 
Scottish  company  and  two  English  com- 
panies, and  the  ticket  was  issued  by  one 


of  the  English  companies.  At  a  point  on 
the  line  belonging  to  the  other  English 
company  a  passenger  fell  out  of  the  train 
and  was  killed  as  the  result,  it  was  alleged, 
of  the  defective  condition  of  the  door  of  a 
carriage  attached  to  the  train  at  Edinburgh 
by  the  Scottish  company.  In  an  action  by 
the  children  of  the  deceased  passenger 
against  the  Scottish  company  and  the 
English  company  who  issued  the  ticket, 
held  that  apart  from  the  question  of  who 
issued  the  ticket  the  averments  of  delict 
were  relevant  against  the  defenders  as 
joint  delinquents,  but  of  consent  an  issue 
was  disallowed  and  proof  before  answer 
allowed.  Currie  v.  North  British  Bly.  Coy., 
1913,  2  S.  L.  T.  441. 

76.  Public  Safety  —  Railway  —  Level- 
Crossing— Child— Road  formerly  Private 
Adopted  by  Burgh  as  Access  to  Public 
Park— Duty  upon  Burgh  to  Ensure  Safety 
at  Level-Crossing. — A  railway  line  crossed 
an  old  private  road  on  the  level,  there 
being  gates  on  either  side  of  the  line  on 
this  road,  which  were  kept  locked,  and 
swing  wickets  at  the  sides  of  these  gates 
on  either  side  to  enable  foot-passengers  to 
cross  the  line.  The  private  road  led  from 
the  stables  of  an  estate  which  lay  on  one 
side  of  the  railway.  A  burgh  acquired 
part  of  this  estate,  and  had  it  laid  out  as 
a  public  park.  A  small  child  crossing  the 
line  through  the  wicket-gate  was  killed  by 
an  express  train.  In  an  action  by  the 
father  against  the  railway  company  and 
the  burgh  the  Lord  Ordinary  dismissed  the 
case  as  irrelevant  against  the  former,  and 
allowed  a  proof  before  answer  against  the 
latter.  Fryer  v.  North  British  Bly.  Coy. 
and  Burgh  of  Clydebank,  1908  (0.  H.),  15 
S.  L.  T.  886. 

77.  Public  Safety  —  Railway  —  Level- 
Crossing  —  Safety  of  Foot-Passengers  — 
Duty  of  Railway  Company  —  Special  Cir- 
cumstances—Relevancy.— In  an  action  of 
damages  by  a  widow  against  a  railway 
company  for  the  death  of  her  husband, 
who  was  killed  at  a  level-crossing  on  their 
line,  held  that  the  special  circumstances 
averred  by  pursuer  did  not  infer  a  duty 
upon  the  defenders  to  take  extra  pre- 
cautions in  regard  to  the  level-crossing,  and 
that  the  action  was  irrelevant.  Hendrie  v. 
Caledonian  Bly.  Coy.,  1909,  S.  C.  776;  46 
S.  L.  R.  601 ;  1909,  1  S.  L.  T.  328. 

78.  Public  Safety  — Railway  — Lines  in 
Private  Dock— Shunting  Operations— Duty 
to  Close  Dock  Gates  or  Give  Warning.— 
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A  private  dock  belonging  to  a  railway 
company  had  in  it  lines  of  rails  connecting 
the  quays  with  the  main  railway  system. 
The  rails  crossed  the  road  leading  into  the 
dock  on  the  level  at  a  point  inside  and 
opposite  the  dock  gates.  Held  {rev.  Ld. 
Johnston)  that  there  was  no  duty  on  the 
railway  company  either  to  close  the  gates 
or  to  give  special  warning  before  com- 
mencing shunting  operations.  Clark  v. 
Nwth  British  Ely.  Coy.,  1912,  S.  C.  1;  49 
S.  L.  E.  1;  1911,  2S.  L.  T.  330. 

79.  Public  Safety— Railway— Passenger 
— Kelevancy. — A  ticket-collector  at  the 
station  before  the  terminus  found  a  man 
in  a  carriage  in  a  dazed  condition  and 
failed  to  waken  him.  He  called  the  guard, 
who  partially  roused  him,  and,  getting  no 
information  from  the  passenger,  put  him 
on  the  platform.  The  platform  was  an 
island  one,  with  a  footbridge  for  exit.  The 
passenger,  however,  walked  to  the  end  bf 
the  platform  down  a  sloping  end,  and  so 
on  to  the  line,  where  he  was  injured  by  a 
passing  train  and  died  from  the  injuries. 
The  Lord  Ordinary  dismissed  as  irrelevant 
an  action  of  damages  by  the  father  against 
the  railway  company.  Cuthill  v.  North 
British  Ely.  Coy.  and  Another,  1908  (0.  H.), 
15  S.  L.  T.  785. 

80.  Public  Safety — Railway— Passenger 
— Door  of  Railway  Carriage  Flying  Open — 
Injuries  Due  to  Fright  —  Relevancy.— In 

an  action  of  damages  for  personal  injuries 
against  a  railway  company  pursuer  averred 
that,  while  travelling  on  defenders'  rail- 
way, the  door  of  the  carriage  in  which  he 
was  suddenly  flew  open  and  he  with  great 
difficulty  saved  himself  from  being  thrown 
out ;  that  the  speed  at  which  the  train  was 
travelling  caused  the  door  to  swing  back- 
wards and  forwards  violently ;  that  the 
glass  in  the  window  was  broken  to  frag- 
ments ;  that  he  endeavoured  to  shut  the 
door  but  was  unable  to  do  so ;  that  the 
shock  arising  from  the  danger  in  which  he 
was  placed  caused  severe  injury  to  his 
nervous  system ;  and  that  the  occurrence 
was  due  to  the  fault  of  the  defenders  in 
not  seeing  that  the  door  was  securely 
fastened.  Held  {following  Cooper  v.  Cale- 
donian Ely.  Coy.,  1902,  4  F.  880)  that  the 
pursuer  had  stated  a  relevant  case  for 
inquiry.  Fowler  v.  North  British  Ely.  Coy., 
1914,  S.  C.  866;  51  S.  L.  R.  745;  1914, 
2  S.  L.  T.  95. 

81.  Public  Safety  —  Railway  —  Railway 
Platform— Liability  to  Licensee— Persons 


other  than  Passengers  Permitted  to  be  on 
Railway  Platform.— Where  a  person  who 
had  been  permitted  to  go  upon  a  railway 
platform  to  see  friends  off  by  a  train  was 
injured  through  the  fault  of  the  railway 
company's  servants  in  starting  a  train 
without  shutting  the  doors,  held  that  the 
railway  company  were  liable  in  damages. 
Tough  V.  North  British  Ely.  Coy.,  1914,  S.  C. 
291 ;  51  S.  L.  E.  225 ;  1914, 1  S.  L.  T.  121. 

82.  Public  Safety— Railway  Platform- 
Passenger  on — Crowd. — A  woman,  one  of 
about  two  hundred  persons  waiting  on  a 
railway  platform  for  a  train  to  come  in, 
was  pushed  between  the  platform  and  one 
of  the  carriages  of  the  incoming  train,  in 
the  rush  to  secure  places,  and  was  injured. 
Circumstances  in  which  held  that  the  railway 
company  were  not  liable.  M'Callum  v. 
North  British  Ely.  Coy.,  1908,  S.  C.  415; 
45S.  L.  E.  305;  15  S.  L.  T.  727. 

83.  Public  Safety  —  Railway  Platform- 
Passenger  on — Knocked  Down  by  Open 
Carriage  Door— Duty  of  Railway  Servants 
—Relevancy. — The  pursuer,  in  an  action 
of  damages  for  personal  injuries  against  a 
railway  company,  averred  that  about  6  p.m. 
on  a  November  day  he,  having  alighted 
from  a  train  and  standing  on  a  platform 
of  the  station,  was  knocked  down  by  the 
open  door  of  one  of  the  carriages  of  the 
train,  which  the  railway  servants  had  failed 
to  close  in  the  execution  of  their  duty 
before  the  train  was  re-started,  the  station 
being  so  dark  that  he  could  not  see  if  the 
doors  were  closed.  Held  {rev.  decision  of 
the  First  Division)  that  the  action  was 
relevant  to  go  to  trial.  Toal  v.  North 
British  Ely.  Coy.,  1908  (H.  L.),  S.  C.  29; 
45  S.  L.  E.  683;  16  S.  L.  T.  69. 

84.  Public  Safety  —  Railway  —  Railway 
Platform— Passenger  on— Struck  by  Open 
Door  of  Train  in  Motion  —  Contributory 
Negligence. — In  an  action  of  damages  for 
personal  injuries  against  a  railway  company 
it  was  proved  that  the  pursuer,  while 
walking  along  a  railway  platform,  was 
struck  by  an  open  door  of  a  train  which 
entered  the  station  from  behind  her ;  that . 
the  door  was  on  the  side  of  the  train  which 
was  next  the  platform  only  at  the  station 
of  departure  and  at  the  station  in  question ; 
and  that  at  all  the  intermediate  stations 
the  opposite  side  of  the  train  had  been  next 
the  platform.  There  was  evidence  to  show 
that  the  door  was  open  when  the  train 
entered  the  station,  and  that  the  com- 
partment was  empty,  but  it  was  not  proved 


665 


NEGLIGENCE 


666 


how  the  door  came  to  be  open  or  whether 
the  compartmeht  had  been  occupied  in  the 
course  of  the  journey.  The  jury  having 
found  for  the  pursuer,  and  the  defenders 
having  obtained  a  rule,  held  (1)  diss.  (Ld. 
Salvesen)  that  there  was  evidence  on  which 
the  jury  were  entitled  to  infer  negligence 
on  the  part  of  the  defenders ;  and  (2)  that 
the  pursuer  had  not  been  guilty  of  con- 
tributory negligence ;  and  rule  discharged. 
Burns  v.  Norih  British  Ely.  Coy.,  1914, 
S.  C.  754;  51  S.  L.  R.  648;  1914,  2 
S.  L.  T.  16. 

85.  Public  Safety  —  Railway  —  Sparks 
from  Engine— Improper  Construction  of 
Engine  —  Negligent   Use   of   Engine.—  A 

father  sued  a  railway  company  for  damages 
in  respect  of  injuries  sustained  by  his  six 
pupil  children.  He  averred  that  while 
his  children  were  waiting  on  a  railway 
platform  for  a  train,  the  driver  of  the 
engine,  finding  it  necessary  to  put  on 
steam  when  approaching  the  platform,  did 
so  carelessly  and  unskilfully,  and  in  such 
volume  that  large  quantities  of  soot  and 
live  cinders  were  driven  out  of  the  funnel 
and  fell  upon  the  children,  causing  the 
injuries  complained  of.  He  further  averred 
that  the  defenders  or  their  servants  were 
in  fault  in  not  having  the  funnel  properly 
cleaned  from  time  to  time,  and  in  not 
having  a  cage  at  the  mouth  of  the  funnel, 
or  adopting  other  means  of  preventing  such 
an  occurrence.  Held  that  a  relevant  case 
of  improper  use  of  the  engine  had  been 
averred,  but  not  a  relevant  case  of  improper 
construction.  Gn-ay  v.  Caledonian  Ely.  Coy., 
1912,  S.  C.  339 ;  49  S.  L.  E.  219 ;  1912,  1 
S.  L.  T.  76. 

86.  Public  Safety  — Railway—  Station- 
Train  Running  Past  Platform— Passenger 
Alighting.— A  pursuer  averred  that  the 
train  in  which  she  was  travelling  ran  past 
the  platform  at  which  she  intended  to 
alight,  that  a  porter  cried  out  the  name  of 
the  station,  and  that  she  proceeded  to 
alight  but  fell  and  was  hurt.  The  Court 
held  the  averment  relevant  (but  thin)  and 
allowed  an  issue.  Neilson  v.  North  British 
Ely.  Coy.,  1907,  S.  C.  272;  44  S.  L.  E. 
235  ;  14  S.  L.  T.  600.     Cf.  No.  6. 

87.  Public  Safety— Road— Obstruction- 
Lighting  —  Contributory  Negligence.—  A 
driver  proceeding  along  a  road  saw  two 
lights,  a  white  one  at  the  side  of  a  road, 
a  red  one  in  the  middle.  Assuming  that 
safety  lay  between  he  drove  on  mto  a 
cutting  which  had  been  opened  up  for  a 


drain.  Held  that  the  driver  had  been 
contributorily  negligent.  Edinhwgh  and 
Leith  Hiring  Coy.  Ltd.  v.  Midlothian  County 
CouncU,  1906,  43  S.  L.  E.  298 ;  13  S.  L.  T. 

758. 

88.  Public  Safety  — Road— Private  Ar- 
rangement between  Road  Authorities  as 
to   Maintenance — Effect   on   Liability  to 
Public— The  medium  filum  of  a   statute- 
labour  road  formed  the  boundary  between 
the  areas  of  two  District  Committees  for 
a  distance  of  1000  yards.     Instead  of  each 
committee    maintaining   its   own   half    of 
this  portion  of  road,  an  arrangement  was 
come  to  between  them  by  which  one  com- 
mittee maintained   the  whole   road   for  a 
distance  of  500  yards  and  the  other  main- 
tained the  remaining  500  yards.      There 
was  a  statutory  obligation  to  maintain  a 
minimum  width  of  road  of  20  feet,  but  at 
a  point  in  one  of   these  portions  of  500 
yards,  owing   to   obstacles   placed  at  the 
sides,    there   was   only   a    clear  width   of 
11  feet  6  inches.     At  this  point  a  carriage 
accident  occurred,  caused   entirely  by  the 
narrowness  of  the  road.     In  an  action  of 
damages  against  both  committees,  jointly 
and   severally,  the   committee  which   had 
delegated  the   upkeep  of  this  portion  of 
the  road  to  the  other  committee  repudi- 
ated liability.      Held  that  whatever  the 
effect  of  the  arrangement  between  the  two 
committees    might  be   on   their   liability 
inter  se,  it  could  not  affect  their  liability  in 
a  question  with  the  public,  and  that  pur- 
suers were  entitled  to  a  joint  and  several 
decree  against  both  defenders.      Gray  v. 
St.   Andrews  and   Cupar  District   Councils, 
1911,  S.  C.  266;  48  S.  L.  E.  409;  1910, 
2  S.  L.  T.  354. 

89.  Public  Safety— Street— Carriage-way 
— Rut. — A  pursuer  averred  that  the  wheel 
of  a  cab  had  been  caught  in  a  rut  in  a 
street,  with  the  result  that  the  axle  was 
broken,  that  the  axle  was  in  good  con- 
dition, and  that  the  driver  was  sober  and 
driving  carefully.  There  was  no  specifica- 
tion of  the  size  or  the  nature  of  the  rut. 
Held  that  these  averments  were  relevant, 
and  issue  allowed.  Blackie  v.  Magistrates 
of  Leith,  1904  (0.  H.),  12  S.  L,  T.  529. 

90.  Public  Safety— Street  —  Foot-Pave- 
ment—Defective  Condition— Liability  of 
Burgh  Authority  and  Frontager  Respec- 
tively.— A  street  within  a  burgh  was 
formed,  on  behalf  of  the  owners  of  the  solum, 
with  a  concrete  pavement   10   feet  wide. 
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An  adjoining  proprietor  whose  ground 
was  bounded  by  the  pavement  erected 
buildings  to  within  3  feet  of  that  boundary, 
And  laid  the  intervening  strip  with  con- 
crete, so  as  to  form  a  continuation  of  the 
pavement.  A  subsidence  afterwards  took 
place  in  the  10-foot  portion  of  the  pavement, 
leaving  a  sudden  declivity  between  it  and 
the  3-foot  strip,  whereby  a  foot-passenger 
met  with  an  accident.  In  an  action  of 
damages  in  which  the  burgh  authority  and 
the  frontager  were  called  as  defenders,  held 
{by  seven  Judges)  (1)  that  the  burgh 
authority,  having  the  custody  and  control 
of  the  10-foot  portion  of  the  pavement, 
were  liable  for  its  defective  condition ;  (2) 
(diss,  the  Lord  Justice-Clerk  and  Lds. 
Salvesen  and  Mackenzie)  that  the  frontager 
was  also  liable  in  respect  that  he  permitted 
the  public  to  use  his  3-foot  strip  after  the 
adjoining  subsidence  caused  it  to  become 
dangerous  ;  and  decree  pronounced  against 
both  sets  of  defenders  jointly  and  severally 
{Baillie  v.  Shearer's  Judicial  Factor,  1894, 
21  R.  498,  commented  on  and  distinguished). 
Laurie  v.  Magistrates  of  Aberdeen,  1911, 
S.  C.  1226;  48  S.  L.  R.  957;  1911,  2 
.S.  L.  T.  231. 

91.  Public  Safety— Street  — Foot-Pave- 
ment— Defective  Condition  —  Opening  in 
Pavement  Covered  by  Metal  Disc — Liability 
of  Eoad  Authority— Aberdeen  Police  and 
Waterworks  Act,  1862  (25  &  26  Vict, 
c.  cciii.),  sees.  307,  323,  and  344— Aberdeen 
Municipality  Extension  Act,  1871  (34  &  35 
Vict.  c.  cxli.),  sec.  143.— A  woman  while 
walking  along  the  pavement  of  a  public 
street  in  Aberdeen  put  her  foot  on  an  iron 
disc  in  the  pavement  covering  an  opening 
into  a  cellar,  with  the  result  that  the  disc 
gave  way  and  her  leg  was  caught  in  the 
opening  and  injured.  The  accident  was 
due  to  the  groove  in  the  pavement  having, 
through  long-continued  wear,  become 
unsafe  as  a  support  for  the  iron  disc.  The 
disc  was  the  property  of  the  owners  of  the 
cellar  into  which  the  opening  led,  and  they 
were  bound  to  keep  it  in  repair ;  but  the 
pavement  was  vested  in  the  Town  Council, 
and  could  not  be  altered  without  their 
authority.  In  an  action  of  damages  against 
the  Town  Council  and  the  owners  of  the 
cellar,  held  (1)  that  the  Town  Council  were 
liable,  in  respect  that  they  had  failed  to 
keep  the  pavement  in  a  safe  condition  for 
the  public ;  but  (2)  that  the  owners  of  the 
cellar  were  not  liable,  in  respect  that  they 
had  no  control  of  and  could  not  alter  the 
pavement  {Laurie  v.  Magistrates  of  Aberdeen, 
1911,S.C.1226,  followed).     Laing  v.  Paull 


&  Williamsons,  1912,  S.  C.  196  ;  49  S.  L.  R. 
108;  1911,  2S.  L.  T.  437. 

92.  Public  Safety— Street— Ice  on  Foot- 
Pavement— Overflow  from  Public  Fountain 
—Liability  of  Road  Authority— Relevancy. 
— A  woman  slipped  upon  a  piece  of  ice 
which  had  formed  on  the  foot-pavement 
opposite  a  public  fountain,  and  fell,  sus- 
taining fatal  injuries.  In  an  action  of 
damages  by  her  representatives  against 
the  Corporation  of  Edinburgh,  who  had 
sole  control  of  the  fountain,  pursuers 
averred  that  the  ice  was  caused  by  an 
overflow  from  the  fountain,  but  they  did 
not  aver  either  that  there  was  a  structural 
defect  in  the  fountain  or  that  the  defenders 
knew  or  ought  to  have  known  of  the 
temporary  overflow  and  failed  to  remedy  it. 
Held  {rev.  Ld.  Dewar)  that  pursuer's  aver- 
ments were  irrelevant  {Shepherd  v.  Midland 
lily.  Coy.,  1872,  25  L.  T.  879;  dictum  of 
l:iaron  Pigott  in,  approved).  ffKeefe  v. 
Edinburgh  Cmpwation,  1911,  S.  C.  18;  48 
S.L.  R.  50;  1910,  2  S.  L.  T.  293. 

93.  Public  Safety— Street— Liability  of 
Road  Authority  for  Safety  of  Street  at 
Bridge.— A  child  sustained  injuries  by  the 
lowering  of  a  bridge  which  crossed  a  canal. 
The  bridge  when  lowered  formed  part  of 
a  street,  of  which  a  corporation  were  the 
road  authorities,  and,  as  such,  responsible 
for  the  maintenance  of  bridges.  The  bridge 
belonged  to  a  railway  company,  and  their 
servants  lowered  and  raised  the  bridge 
when  necessary.  In  an  action  against  the 
corporation  for  damages  for  the  child's 
injuries,  the  railway  company  not  being 
called,  held  that  the  corporation  being 
responsible  for  the  safety  of  the  streete 
under  their  control,  and  not  having  taken 
suflScient  precautions,  were  liable  in 
damages.  Crawford  v.  Magistrates  of  Edin- 
burgh, 1906  (0.  H.),  14  S.  L.  T.  383. 

94.  Public  Safety— Street  — Obstruction 
—  Open  Hydrant  —  Child  —  Contributory 
Negligence. — A  workman  was  engaged  in 
repairing  a  street.  Requiring  water  for 
this  purpose  he  removed  the  lid  of  a  hydrant 
and  left  protruding  therefrom  a  swan-neck 
pipe  and  a  T-shaped  water  key.  The  pipe 
and  water  key  were  plainly  visible.  A  boy 
of  five  years,  who  was  playing  in  the  street, 
came  into  contact  with  one  of  the  arms 
of  the  water  key  and  injured  his  eye.  In 
an  action  of  damages  by  the  boy's  father 
against  the  employers  of  the  workman, 
Jield,  after  a  proof  before  answer,  that  there 
was  no  fault  on  the  part  of  the  workman, 
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and  defenders  assoilzied.  Opinions  {per  the 
Lord  Justice-Glerls  and  Ld.  Ardwall)  that 
even  if  the  defenders  had  been  in  fault 
there  was  contributory  negligence  on  the 
part  of  the  child.  Plantza  v.  Glasgow  Cor- 
poration, 1910,  S.  C.  786;  47  S.  L.  E. 
688;  1910,  2  S.  L.  T.  8. 

95.  Public  Safety— Street— Public  Foot- 
path— Disused  Railway  Embankment  in 
Burgh  Area— Defective  Footway— Liability 
of  Burgh  Authority— Burgh  Police  (Scot- 
land) Act,  1892  (55  &  56  Vict.  c.  55),  sec.  4 
(31),  and  1903  (3  Edw.  VII.  c.  33),  sec.  104 
(2)  (c). — An  embankment  situated  between 
a  public  railway  and  the  seashore,  which 
belonged  to  a  private  owner,  had  at  one 
time  been  used  for  a  private  mineral  rail- 
way. The  top  of  the  embankment,  with 
the  tacit  consent  of  the  proprietor,  became 
a  place  of  resort  by  the  inhabitants  of  a 
neighbouring  burgh,  and  the  magistrates 
had  provided  seats  for  their  accommodation 
and  steps  leading  down  to.  the  seashore. 
A  person  walking  along  the  embankment, 
within  the  burgh  area,  stumbled  on  an 
inequality  of  the  footway  and  fell  down  on 
to  the  shore,  sustaining  injuries.  In  an 
action  of  damages  by  him  against  the 
magistrates  of  the  burgh,  held  (rev.  Ld. 
Dewar)  that  the  place  in  question  not  being 
a  public  street  or  public  footpath  within 
the  meaning  of  the  Burgh  Police  Acts, 
there  was  no  obligation  upon  defenders  to 
keep  it  in  a  safe  condition ;  and  defenders 
assoilzied.  Taylor  v.  Magistrates  of  Saltcoats, 
1912,  S.  C.  880;  49  S.  L.  E.  593;  1912, 
1  S.  L.  T.  363. 

96.  Eoad  —  Obstruction  —  Motor  Car 
Drawn  up  at  Side  of— Versans  in  illicito— 
—Roads  and  Bridges  Act,  1878,  sec.  123— 
General  Turnpike  Act,  1831,  sec.  96.— The 
sections  cited  above  say  you  must  not  leave 
any  carriage  unattended  by  the  roadside, 
and  this  section  probably  applies  to  motor 
cars;  but,  assuming  it  does,  held  that  it 
was  not  negligent  of  an  automobilist  to 
leave  his  car  unattended  by  the  roadside, 
where  he  had  stopped  the  engine  and  left 
sufficient  roadway  free  for  traffic.  The 
question  arose  between  him  and  the  driver 
of  a  pair  of  horses  which  had  taken  fright 
at  the  machine,  shied,  and  caused  an  acci- 
dent. The  accident  was  attributed  to  the 
driver's  loss  of  control  of  his  horses. 
Macfarlane  v.  Colam,  1908,  S.  C.  56;  45 
S.  L.  E.  47;  15  S.  L.  T.  451. 

97.  Road— Traffic— Collision  of  Vehicles 
— Duties  of  Drivers  on  Main  Eoad  and  Side 


Road  Respectively. — While  it  is  the  duty 
of  a  driver  approaching  a  main  road  from 
a  side  road  to  look  out  for  and  give  way 
to  traffic  on  the  main  road,  there  is  also 
a  duty  on  those  using  the  main  road  to 
approach  the  side  road  with  caution 
{Macandrew  v.  Tillard,  1909,  S.  C.  78, 
explained).  Robertson  v.  Wilson,  1912,  S.  C. 
1276;  49  S.  L.  E.  916;  1912,  2  S.  L.  T. 
166. 

98.  Road— Trafac— Motor  Car— Duty  of 
Driver. — A  motor  car  in  attempting  to  run 
through  a  highway  at  cross-roads  collided 
with  a  car  travelling  along  the  highway  on 
its  proper  side.  The  facts  showed  negli- 
gence and  clumsiness  on  the  part  of  the 
driver  of  the  crossing  car.  The  Lord 
President  made  observations  on  the  duties 
of  drivers  so  placed.  Macandrew  v.  Tillard, 
1909,8.0.78;  46S.L.  E.  Ill;  16S.L.T. 
541. 

99.  Ship— Discharge  of  Cargo— Negligent 
Discharge— Chartered  Ship  —  Stevedore — 
Responsibility  for  Stevedore. — In  an  action 
of  damages  by  the  owner  against  the 
charterers  of  a  ship  in  respect  of  injury 
received  by  the  ship  in  the  course  of  dis- 
charging the  cargo,  pursuers  averred  that 
defenders  were  liable  in  respect  that  they 
employed  and  paid  the  stevedores  and  the 
owners  of  a  crane  engaged  in  the  discharge, 
by  whose  negligence  the  injury  was  caused. 
Held  that  this  averment  by  itself  was 
insufficient  to  infer  liability  against  the 
defenders,  as  it  was  not  averred  that  they 
undertook  the  control  and  discharge  of  the 
cargo ;  and  action  dismissed.  Ballantyne 
&  Ccry.  V.  Paton  &  Hendry,  1912,  S.  C.  246 ; 
49  S.  L.  E.  183;  1911,  2  S.  L.  T.  510. 

100.  Tramway  Car  —  Alternative  and 
Inconsistent  Averments  —  Relevancy.  -In 
an  action  of  damages  against  a  tramway 
company  for  injuries  sustained  through 
being  thrown  from  a  tramway  car,  pursuer 
averred  fault  on  the  part  of  the  conductor 
of  the  car,  in  respect  that  he  had  failed 
to  observe  that  she  was  about  to  alight, 
and  had  failed  to  signal  to  the  driver  to 
stop  the  car;  or,  alternatively,  fault 
on  the  part  of  the  driver,  in  respect  that 
he  had  disregarded  a  signal  given  him 
by  the  conductor  to  stop.  Held  {rev.  Ld. 
Anderson)  that  although  these  alternative 
averments  were  contradictory,  yet,  as 
either  would,  if  proved,  infer  liability 
against  the  defenders,  the  pursuer  had 
stated   a    relevant  case   {dictum  of   Lord 
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President  M'Neill  in  Finnie  v.  Logie,  1859, 
21  D.  825,  applied).  Clarke  v.  Edinburgh 
and  District  Tramways  Coy.  Ltd.,  1914,  S.  C. 
775  ;  51  S.  L.  E.  681 ;  1914,  2  S.  L.  T.  39. 

101.  Tramway  Car  —  Running  Down- 
Street— Defective  Construction  —  Driver's 
View  Obscured— Board  of  Trade  Regula- 
tions.— The  father  of  a  child  who  was  run 
over  and  injured  by  a  tramway  car  sued 
the  tramway  company  for  damages,  and 
averred  they  were  in  fault  in  respect  that 
the  construction  of  the  ear  was  defective, 
that  the  stairs  were  of  the  reverse  type 
and  obscured  the  view  of  the  driver,  and 
that  the  use  of  such  a  car  was  a  breach  of 
the  Board  of  Trade  Eegulations.  Held 
that  no  fault  on  the  part  of  defenders  had 
been  proved.  Cass  v.  Edinlwrgh  and  District 
Tramways  Coy.  Ltd.,  1909,  S.  C.  1068 ;  46 
S.  L.  E.  734;  1909,  1  S.  L.  T.  513. 

102.  "Wilful  yiiscon&a.ct."— Observations 
(per  the  Lord  President)  that  "  wilful  mis- 
conduct "  is  not  something  more  than,  and 
opposed  to,  "negligence"  (dicta  to  the 
contrary  effect  in  Graham  v.  Belfast  and 
Northern  Counties  Ely.,  1901,  2  I.  E.  13, 
and  Lewis  v.  Gi-eat  Western  Ely.,  1877,  3 
Q.  B.  D.  195,  doubted).  Eastable  v.  North 
.British  Ely.  Coy.,  1912, S.  C.  555  ;  49  S.L.  E. 

446  ;  1912,  1  S.  L.  T.  259.  (See  full  rubric, 
voce  Carriage  (I.)). 


NEGOTIABLE  INSTRUMENT 

Store  Warrant. — Held  that  store  war- 
rants which  did  not  mention  any  specific 
goods,  were  not  addressed  to  any  particular 
person,  and  contained  no  obligation  to 
deliver  to  any  one,  were  not  negotiable 
instruments.  Hayman  &  Sons  v.  M'Lintock, 
1906  (0.  H.),  13  S.  L.  T.  863. 


NOBILE  OFFICIUM 

See  (1)  Bankruptcy,  voce  Bankrupt. 

(2)  Charitable,  Etc.,  Trusts. 

(3)  Trust. 

1.  Bankruptcy  Procedure  —  Application 
by  Trustee  to  have  Error  in  "Gazette  "Notice 
Rectified. — On  petition  by  a  person  nomin- 
ated as  trustee  in  a  sequestration,  the  Court 
ordered  the  insertion  of  a  notice  in  the 
Gazette  necessary  to  correct  an  error  in  a 
previous  statutory  notice.  Mwray,  Petr., 
1906,  8  F.  957  ;  43  S.  L.  E.  686  ;  14  S.  L.  T. 
130. 


2.  Bankruptcy— Procedure— " Gazette" 
Notice— Error — Rectification — Exercise  of 
Nobile  officium  by  Lord  Ordinary  on  Bills 
in  Vacation.— See  Naismith,  Petr.,  1910 
(0.  H.),  47  S.  L.  E.  625;  1910,  1  S.  L.  T. 
305. 

3.  Exercise  by  Single  Lord  Commissioner 
of  Justiciary  —  Application  to  High. 
Court. — It  is  incompetent  for  a  single  Lord 
Commissioner  of  Justiciary  to  entertain  an 
application  for  the  exercise  of  the  nobile 
officium  of  the  High  Court.  Lowson  v. 
H.  M.  Advocate,  1909  (J.),  2  S.  L.  T.  329; 
6  Adam,  83. 

4.  Exercise  by  Lord  Ordinary  on  Bills  in 
Vacation— Refusal  to  Exercise— Failure  of 
Licensing  Court  to  Obtain  Quorum  at 
Statutory  Meeting — Petition  to  Appoint 
New  Meeting— Licensing  (Scotland)  Act, 
1903  (3  Edw.  VII.  c.  25).— The  statutory 
meeting  of  a  Licensing  Court  could  not  be 
constituted  because  of  the  failure  of  a 
quorum  to  attend  on  the  appointed  date. 
As  the  statute  made  no  provision  for  such 
a  contingency,  a  petition  was  presented  to 
the  First  Division  to  appoint,  in  virtue  of 
its  nobile  officium,  a  new  meeting.  The 
Court  being  in  vacation  and  the  matter 
urgent,  the  petitioners  craved  the  Lord 
Ordinary  officiating  on  the  Bills  to  grant 
the  authority  craved.  The  Lord  Ordinary 
(Dundas),  in  the  absence  of  averments 
showing  the  absolute  impossibility  of  time- 
ously  obtaining  from  the  Court  the 
authority  craved,  refused  to  dispose  of  the 
petition,  but  granted,  quantum  valeat,  an 
order  for  intimation  and  service.  The 
petition  was  subsequently  disposed  of  in 
session  by  the  First  Division.  Opinion 
(per  Ld.  Kinnear)  as  to  the  power  of  the 
Lord  Ordinary  on  the  Bills  to  exercise  the 
nobile  officium  of  the  Court.  Buchanan,  &c., 
Petrs.,  1910,  S.  C.  685;  47  S.  L.  E.  626  ; 
1910,  1  S.  L.  T.  375. 

5.  Licensing  Court- Statutory  Meeting 
— Failure  to  Obtain  Quorum— Petition  to 
Court  of  Session  to  Appoint  New  Meeting 
—Licensing  (Scotland)  Act,  1903  (3  Edw. 
VII.  c.  25). — The  statutory  meeting  of  a 
Licensing  Court  could  not  be  constituted 
because  of  the  failure  of  a  quorum  to  attend 
on  the  appointed  date.  As  the  statute 
made  no  provision  for  such  a  contingency, 
a  petition  was  presented  to  the  First 
Division  of  the  Court  of  Session  to  appoint, 
in  virtue  of  its  nobile  offi/Aum,  a  new  meeting. 
The  Court  granted  the  petition.  Buchanan, 
&c.,  Petrs.,  1910,  S.  C.  685 ;  47  S.  L.  E.  626  ; 
1910,  1  S.  L.  T.  375. 


673 


NOBILE   OFFICIUM— PAEENT  AND   CHILD 


674 


6.  Public  Records  —  Burgh  Register- 
Errors— Omissions. —  On  the  petition  of 
a  town-clerk  the  Court  authorised  him  to 
authenticate  entries  in  official  registers 
which  had  been  left  unsubscribed  by  his 
predecessor  in  office.  Hepburn,  1905,  7  F. 
484 ;  42  S.  L.  R.  365  ;  12  S.  L.  T.  685. 

7.  Public  Records— General  Register  of 
Sasines— Discretion  of  Keeper  to  Refuse  to 
Register  Deed— Procedure  where  Exercise 
of  Discretion  Challenged. — The  Keeper  of 
the  General  Eegister  of  Sasines  has  a 
discretion  to  refuse  or  reject  any  deed 
presented  to  him  for  registration.  Obser- 
vations (by  the  Lord  President)  on  the 
procedure  to  be  followed  where  the  exercise 
of  this  discretion  has  been  challenged. 
Circumstances  in  which  the  Court  refused  to 
ordain  the  Keeper  to  record  a  deed  in  the 
General  Eegister  of  Sasines.  Macdonald 
V.  Keeper  of  General  Register  of  Sasines, 
1914,  S.  C.  854 ;  51  S.  L.  E.  742 ;  1914, 
2  S.  L.  T.  90. 

8.  Public  Records — Transmission  to  Eng- 
land— The  Court  granted  warrant  to  the 
Registrar-General  to  convey  volumes  in  his 
custody  to  London  for  exhibition  in  the 
High  Court  there  as  evidence  in  a  depending 
cause.  Pheysey,  1906,  8  F.  801 ;  43  S.  L.  E. 
597  ;  14  S.  L.  T.  43. 


NOVATION 

See  Contract,  voce  Discharge. 

NUISANCE 

1.  Chemical  Work — Danger  to  Adjacent 
Property.  —  A  firm  of  chemical  manufac- 
turers whose  works  were  built  against  a 
retaining  wall  on  an  adjoining  property 
were  held  liable  in  damages  where  it  was 
proved  that  the  retaining  wall  was  suffer- 
ing damage  by  the  escape  of  chemicals. 
Gemmill's  Trs.  v.  Alex.  Cross  &  Sons,  Ltd., 
1906  (O.  H),  14  S.  L.  T.  576. 

2.  Sewage  —  Discharge  thereof  into  Sea 
by  Burgh  —  Injury  to  Salmon-Fishings^ 
Burgh  Police  (Scotland)  Act,  1892,  sec.  235 
—Board  of  Trade's  Sanction.— iTeW  (1)  that 
a  burgh  has  no  higher  right  than  a  private 
person  or  an  association  of  private  persons 
with  regard  to  the  discharge  of  sewage  into 
the  sea,  and  (2)  that  it  is  not  the  right  of 
private  persons  to  discharge  sewage  into 


the  sea  to  their  neighbour's  injury.  Duke 
of  Richmond  v.  Burgh  of  Lossiemouth,  1904 
(0.  H.),  12  S.  L.  T.  166. 

3.  Vibration  Caused  by  Machinery  — 
Damage  to  Property— Annoyance  to  Ten- 
ants—Industrial District.— ifeW  that  vibra- 
tion due  to  the  working  of  a  gas-engine, 
which  caused  injury  to  the  structure  of 
adjoining  property  and  material  discomfort 
and  annoyance  to  its  occupants,  constituted 
a  nuisance  which  might  be  restrained  by 
interdict,  even  although  the  property  was 
situated  in  a  large  industrial  district. 
M'Evian  v.  Steedman  &  M'Alister,  1912, 
S.  C.  156  ;  49  S.  L.  R.  136;  1911,  2  S.  L.  T. 
397. 


OPPRESSION 

See  (1)  Justiciary,  voce  Oppression. 
(2)  Review,  voce  Small  Debt. 


OVERSMAN 

See  Arbitration. 

PACTUM  ILLICITUM 

See  Contract,  voce  Subject-Matter. 

See  also  Bills  of  Exchange,  voce 

Liability. 

PARENT  AND  CHILD 

Abduction,  13. 

Access    to    Children    by    Divorced 

Spouse,  7;   see   also  Jurisdiction, 

voce  Husband  and  Wife. 
Affiliation,  1-6. 

Aliment,  11;  see  also  voce  Aliment. 
Child  Assisting  Parent  in  Business, 

see    Master    and    Servant,     voce 

Employment. 
Collation,   15-17,   21;  see  also  Succes- 
sion, voce  Collation. 
Curator,     33-35;     see    also    Judicial 

Factor,  voce  Curator. 
Custody  of  Children,  7-13. 

Conclusions    for,  in    Action   of 
Adherence  and  Aliment,  see 
Process,  voce  Adherence. 
Donation,  24;  see  also  voce  Donation. 
Election,  15,  16,  19,  22;   see  also  voce 

Election. 
Foreign  Domicile,  7,  13,  31,  37. 
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fokisfamiliation,  31. 
Gestation,  Period  of,  6. 
Illegitimate  Children,   10-12,  36;  see 

also  Poor,  voce  Settlement. 
Interest  on  Legitim  Fund,  14. 
Legitim,  14-27;  see  also  wc«  (1)  Election; 

(2)  Marriage-Contract. 
Legitimacy,  28-30. 
Legitimation    per    subsequens   matri- 

MONIUM,  29-30. 
Lesion  of  Minors,  31,  32. 
Minor,  31-35. 

Presumption  of  Legitimacy,  28. 
Provisions  Legal  and  Conventional, 

15-23,  27 ;  see  also  voce  Election. 
Pupil,  37. 
Title  to  Sue,  36,  37 ;  see  also  Title  to 

Sue,  voce  Parent  and  Child. 

1.  AfSliation— Evidence  —  Corroboration 
of  Pursuer's  Evidence — Intercourse  Subse- 
quent to  Conception  of  Child— False  Denial 
by  Defender. — In  an  action  of  filiation  it 
was  proved  that  the  parties  were  on  terms 
of  intimacy,  and  that  at  the  date  of  con- 
ception they  were  in  the  same  neighbour- 
hood, although  no  meeting  was  proved  to 
have  taken  place.  It  was  further  proved, 
although  denied  by  the  defender,  that  the 
parties  had  intercourse  at  a  later  date. 
Circwmstances  in  which  held  that  proof  of 
the  later  act  of  connection,  coupled  with 
the  defender's  false  denial  of  it,  afforded 
sufficient  corroboration  of  the  pursuer's 
testimony,  and  decree  granted.  Florence  v. 
Smith,  1913,  S.  C.  978;  50  S.  L.  E.  776; 
1913,  2  S.  L.  T.  33. 

2.  A£Sliation  —  Evidence  —  Credibility — 
Intercourse  with  Man  other  than  Defender 
about  Time  of  Conception. — In  a  filiation 
action  intercourse  with  defender  about  the 
time  of  conception  was  proved.  It  was 
also  proved,  in  spite  of  pursuer's  denial, 
that  she  had  had  connection  with  another 
man  about  the  same  time.  Held  {diss.  Ld. 
Ardwall)  that  pursuer  was  not  a  credible 
witness,  and  that  she  had  failed  to  prove 
her  case.  Per  Lord  Low — "It  is  said 
there  is  a  rule  of  law  according  to  which 
if  a  woman  has  had  connection  with  two 
or  more  men  about  the  time  at  which  her 
child  must  have  been  procreated  she  can 
choose  her  victim,  and  that  the  Court  will 
hold  him  to  be  the  father  whom  the  woman 
selects.  I  am  of  opinion  that  that  is  not  a 
correct  statement  of  the  law."  Authorities 
reviewed.  Butter  v.  M'Laren,  1909,  S.  C. 
786;  46  S.  L.  E.  625;  1909,  1  S.  L.  T. 
349. 


3.  AfSliation  — Evidence  — False  Denial 
by  Defender.— A  false  denial  by  a  defender 
of  a  matter  which  did  not  cast  suspicion  on 
him,  held  to  afford  no  corroboration  of  the 
pursuer's  evidence.  MWhirter  v.  Lynch, 
1909,  S.  C.  112;  46  S.  L.  E.  83;,  16 
S.  L.  T.  526. 

4.  Affiliation  —  Evidence  —  Presumption 
of  Paternity — Admission  of  Intercourse  by 
Defender  —  Corroboration. —  In  actions  of 
affiliation  in  which  the  defender  admits  an 
act  or  acts  of  connection  other  than  the 
alleged  act  or  acts  founded  on  by  the  pur- 
suer, little  corroboration  of  the  pursuer's 
evidence  will  be  required  if  the  act  or  acts 
admitted  are  prior  in  date  to  the  act  or 
acts  founded  on.  Where,  however,  the 
acts  admitted  are  subsequent  to  the  date 
of  the  alleged  acts  founded  on  the  corro- 
boration must  be  substantial.  Havery  v. 
Brownlee,  1908,  S.  C.  424 ;  45  S.  L.  E.  312; 
15  S.  L.  T.  740. 

5.  Affiliation— Evidence— Proof  of  Pater- 
nity—Opportunity.— In  actions  of  affihation 
and  aliment  opportunity  alone  will  not 
amount  to  corroboration  of  the  pursuer's 
evidence,  unless  it  is  of  such  a  character 
as  to  bring  in  the  element  of  suspicion,  or 
has  a  complexion  put  upon  it  by  statements 
made  by  the  defender  which  are  proved  to 
be  false.  Dawson  v.  M'Kenzie,  1908,  S.  C. 
648;  45  S.  L.  E.  473;  15  S.  L.  T.  951. 

6.  AfSliation— Period  of  Gestation.— In 

an  action  of  filiation  the  proof  disclosed 
that  306  days  had  elapsed  between  the  last 
act  of  intercourse  between  the  parties  and 
the  birth  of  the  child.  Held  that  that  was 
not  an  impossible  period  of  gestation,  and 
decree  granted.  Williamson  v.  M'Clelland, 
1913,  S.  C.  678;  50  S.  L.  E.  469;  1913, 
1  S.  L.  T.  289. 

7.  Custody  of  Children— Access— Divorce 
for  Adultery. — Circumstances  in  which  the 
Court  refused  to  interfere  with  the  discre- 
tion of  a  husband,  a  Scotsman,  in  declining 
to  allow  his  divorced  wife,  resident  in 
America,  access  in  this  country  to  the  only 
son  of  the  marriage.  Ziegler  v.  Hamilton, 
1908,  45  S.  L.  E.  525;  15  S.  L.  T.  927. 

8.  Custody  of  Children  —  Divorce  on 
Account  of  Husband's  Desertion— Declara- 
tion of  Husband's  Unfitness  for  Custody- 
Guardianship  of  Infants  Act,  1886,  sec.  7. 
— A  wife  raised  an  action  of  divorce  against 
her  husband  and  asked  the  custody  of  the 
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children  of  the  marriage.  The  action  was 
not  defended.  The  proof  disclosed  facts 
familiar  in  such  cases,  drink  being  the  cause 
of  the  breaking-up  of  the  house.  On  decree 
being  pronounced,  the  pursuer  moved  for 
a  declarator,  in  terms  of  the  above  action, 
that  the  defender  was  unfit  to  have  the 
custody  of  the  children.  The  Lord 
Ordinary  refused  the  motion.  Fairley  v. 
Fairley,  1904  (0.  H.),  12  S.  L.  T.  140. 

9.  Custody  of  Children— Guardianship  of 
Infants  Act,  1886,  sec.  5  —  Separation  of 
Parents. — Petition  by  a  husband  for  custody 
of  a  child  sisted  pending  an  action  of  separa- 
tion and  aliment,  the  summons  in  which 
had  been  served.  Brydon  v.  Brydon,  1907, 
44S.  L.  R.  860;  15  S.  L.  T.  23'6. 

10.  Custody  of  Children  —  Illegitimate 
Child— Custody  of  Children  Act,   1891.— 

The  mother  of  two  illegitimate  children 
placed  them  in  a  home  for  children  and 
left  them  there  for  five  years.  The  Court 
-refused  a  petition  by  her  for  restoration  of 
custody.  Campbell  v.  Croall,  1895,  22  E. 
869 ;  32  S.  L.  R.  655 ;  3  S.  L.  T.  77. 

11.  Custody  of  Children  —  Illegitimate 
Ohild  —  Death  of  Mother  —  Claim  by 
Maternal  Grandmother— Denial  of  Pater 
mity  Coupled  with  Offer  to  Accept  Custody 
— The  mother  of  an  illegitimate  child  born, 
in  1900  died  in  1904.  The  alleged  father, 
who  had  all  along  denied  paternity  but 
who  had  paid  aliment  until  the  mother's 
death,  thereupon  offered  to  take  charge  of 
the  child.  This  offer  was  refused  by  the 
child's  maternal  grandmother,  with  whom 
the  child  was  living  and  continued  to  live, 
and  who,  in  1 909,  raised  an  action  against 
the  alleged  father  to  recover  aliment  from 
the  date  of  the  mother's  death.  Held  that 
the  defender's  offer,  notwithstanding  his 
denial  of  paternity,  was  a  conclusive 
answer  (irrespective  of  the  child's  age)  to 
the  claim  of  the  pursuer,  who  stood  in  no 
legal  relationship  to  the  child  and  was 
under  no  legal  obligation  to  support  it 
(Keay  v.  Watsmi,  19th  February  1825, 
F.  C,  distinguished).  Broun  v.  Ferguson, 
1912,  S.  C.  22;  49  S.  L.  R.  18;  1911, 
2  S.  L.  T.  345. 

12.  Custody  of  Children  —  Illegitimate 
Child— Mother  or  Guardian.— The  mother  of 
an  illegitimate  child  during  seven  years  left 
it  in  charge  of  a  cousin  who  saw  to  its  up- 
bringing, at  first  in  the  house  of  paid  people, 
and  latterly  under  her  personal  charge. 
The  Court  refused  a  petition  by  the  mother 


for  custody  of  the  child.  Mitchell  v.  Wright, 
1905,  7  F.  568;  42  S.  L.  E.  429;  12 
S.  L.  T.  826. 

13.  Custody  of  Children  — Petition    by 

Father  to  Recover  Custody  of  Child  from 

Mother— Abduction.— In  a  petition  by  a 

father  to  recover  the  custody  of  his  only 

child  (a  girl  of  two  years)  from  the  mother, 

who  was  living  apart  from  the  petitioner, 

it  was  averred  that  the  mother  had  left  the 

house  where  she  had  been  living,  without 

leaving  any  address,  and  had  taken  the 

child  away  with  her,  and  that  the  petitioner 

had   reason   to   believe  that   the  mother 

intended  to  withdraw  the  child  from  the 

jurisdiction  of  the  Court.     The  crave  was 

for  warrant  to  messengers-at-arms  to  take 

the  child  into  their  custody  and  to  deliver 

her  to  the  petitioner,  and  also  for  interdict 

against  the  mother  attempting  to  withdraw 

the  child  from  Scotland.    The  Court  refused 

the  warrant  to  messengers-at-arms  to  take 

the  child  from  its  mother,  but  granted  the 

interdict  craved.      Robertson,  Petr.,    1911, 

S.  C.   1319;    48  S.  L.  R.  994;    1911,    2 

S.  L.  T.  201. 

14.  Legitim  — Claim  — Delay  in  making 
Claim— Interest  on  Legitim  Fund. — Held  by 
Lord  Ormidale  (Ordinary)  that  a  child 
claiming  legitim,  who  had  delayed  to  make 
his  claim,  was  entitled  to  interest  on  the 
legitim  fund  at  the  rate  actually  earned 
from  the  date  of  his  parents'  death  down 
to  the  date  when  the  claim  was  made. 
Smith's  Trs.  v.  Smith,  1912  (0.  H.),  1 
S.  L.  T.  485. 

15.  Legitim— Collation  — Advances  by 
Father  to  Child  on  Account  of  Share  of 
Legitim. — A  son  wrote  to  his  father  acknow- 
ledging that  he  had  received  from  him 
certain  sums  of  money,  and  continued: 
"  And  I  further  acknowledge  that  these 
various  sums  are  all  payments  to  me  on 
account  of  the  share  of  legitim  or  bairn's 
part  of  gear  that  may  become  due  to  me 
by  and  through  your  decease,  and  which 
share  of  legitim  or  bairn's  part  of  gear  is 
now  discharged  by  me  to  that  extent." 
After  his  father's  death  the  son  brought  a 
declarator  that  in  the  event  of  his  electing 
to  claim  legitim  he  was  not  bound  in  a 
question  with  his  father's  trustees  to  collate 
or  bring  into  account  any  sums  paid  to  him 
by  his  father  to  account  of  his  legitim,  but 
that  said  sums  only  fell  to  be  collated  by 
the  pursuer  in  a  question  with  his  father's 
other  children  in  the  event  of  their  electing 
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to  claim  legitim  and  on  condition  of  their 
also  collating  such  sums  as  they  had  received 
to  account  of  legitim.  Held  {rev.  Ld. 
Skerrington)  that  he  was  not  entitled  to 
the  declarator  sought.  {Ohservatiom  upon 
the  meaning  of  the  term  "  collation,"  and 
authorities  considered.)  Young  w.  Young's  Trs., 
1910,  S.  C.  275;  47  S.  L.  E.  296;  1910, 

1  S.  L.  T.  100. 

16.  Legitim  —  Collation  —  Heir  -  at  -  Law 
Taking  Heritage  under  Will  —  Children 
not  Put  to  their  Election — Younger  Child 
Claiming  Legitim — Conversion. — A  truster 
was  survived  by  a  son  and  a  daughter. 
The  son,  who  was  aliogui  successurus,  suc- 
ceeded to  heritage  under  his  father's  will, 
but  the  will  did  not  expressly  put  the 
children  to  their  election  between  testa- 
mentary and  legal  provisions.  The 
daughter  having  claimed  legitim,  opinion 
per  Lord  Skerrington  (Ordinary)  that  in 
the  event  of  the  son  claiming  legitim,  he 
was  bound  to  collate  the  value  of  the 
heritage  to  which  he  succeeded  under  the 
will,  and  that  whether  the  will  operated 
constructive  conversion  of  the  heritage  or 
not.    Dawson  v.  Dawson's  Trs.,  1913  (0.  H.), 

2  S.  L.  T.  210. 

17.  Legitim— Collation— Only  one  Child 
Claiming  Legitim.— Where  a  testator  died 
predeceased  by  his  wife  and  survived  by 
five  children  only  one  of  whom  claimed 
legitim  and  the  rest  accepted  the  testa- 
mentary provisions  in  their  favour,  held 
that  the  legitim  fund  consisted  of  one-half 
of  the  free  estate  without  imputation  of 
advances  made  by  the  testator  in  his  life- 
time either  to  the  child  claiming  or  to  any 
of  the  other  children.  Observations  on  the 
doctrine  of  collatio  inter  liberos  (Monteith  v. 
Monteith's  Trs.,  1882,  9  E.  982,  followed; 
Nisbet's  Trs.  v.  Nisbet,  1868,  6  Macph.  567, 
disapproved).  Coats'  Trs.  v.  Coats,  1914, 
S,  C.  744;  51  S.  L.  E.  690;  1914,  2 
S.  L.  T.  2. 

18.  Legitim  —  Discharge  —  Discharge  in 
Father's  Settlement  —  Child's  Right  to 
Legitim  out  of  Mother's  Estate  Conferred 
by  Subsequent  Statute— Married  Women's 
Property  Act,  1881,  sec.  7.— A  father  by 
his  settlement  declared  if  his  children 
accepted  the  provisions  therein  contained 
they  should  be  held  to  have  discharged 
their  legal  rights.  He  died  in  1863  and 
his  widow  survived  till  1905.  Held  that  a 
son  who  had  accepted  of  the  provisions  of 
his  father's  settlement  was  entitled  to 
legitim  out  of  his  mother's  estate  (Dunbar 


Dunbar  v.  Dunbar  Dunbar,  1905  (H.  L.), 
7  F.  92  ;  42  S.  L.  E.  553 ;  13  S.  L.  T.  28, 
distinguished).  Buckle  v.  Kirk  {Buckle' s^ 
Curator),  1907  (0.  H.),  15  S.  L.  T.  98. 

19.  Legitim  —  Discharge  —  Election. — In 
an  action  for  payment  of  legitim  brought 
by  the  trustee  on  a  sequestrated  estate 
against  the  testamentary  trustee  of  the 
bankrupt's  father  twelve  years  after  the 
father's  death,  facts  and  circumstances  which 
the  Court  held  to  imply  that  the  bankrupt 
had  discharged  his  claim  to  legitim  and 
accepted  his  conventional  provisions.  BelVs 
Tr.  V.  Bell's  Tr.,  1907,  S.  C.  872;  44 
S.  L,  E.  588;  14  S.  L.  T.  941. 

20.  Legitim— Discharge — Legitim  out  of 
Mother's  Estate — Discharge  in  Father's 
Settlement. — A  father  by  his  settlement, 
dated  1876,  declared  that  children  by 
taking  its  provisions  discharged  all  claims 
arising  to  them  " .  .  .  by  or  through  the 
death  of  their  mother  or  in  any  other 
manner  of  way."  Held  that  a  son  who 
accepted  a  provision  under  his  father's 
settlement  was  entitled  to  recover  legitim 
out  of  his  mother's  estate  on  her  death  in 
1907.  Moon  v.  Moon's  Trs.,  1909,  S.  0. 
185 ;  46  S.  L.  E.  165 ;  16  S.  L.  T.  622. 

21.  Legitim— Discharge  of  Jus  relictse— 
Bipartite  Division  of  Moveable  Estate— 
Legitim  Fund— Collation. — A  testator  was 
survived  by  a  widow  and  two  sons.  The 
elder  son  accepted  the  provisions  in  his 
favour  under  his  father's  settlement;  the 
younger  son  claimed  legitim.  The  jus 
relictcB  of  the  widow  having  been  discharged 
during  the  testator's  lifetime  by  ante- 
nuptial marriage-contract,  held  by  Lord 
Ormidale  (Ordinary)  (1)  that  in  estimating 
the  legitim  fund  the  division  of  the  move- 
able estate  was  bipartite,  and  the  elder 
son,  as  heir-at-law,  was  bound  to  collate 
the  interest  in  the  heritage  to  which  he 
succeeded  under  the  settlement;  and  (2) 
that  the  son  claiming  legitim  had  right 
only  to  one-half  of  the  legitim  fund. 
Smith's  Trs.  v.  Smith,  1912  (0.  H.),  1  S.  L.  T. 
485. 

22.  Legitim— Effect  on  Legitim  Fund  of 
Testamentary  Provision  for  Widow— Elec- 
tion— Equitable  Compensation. — A  testator 
directed  his  trustees  to  pay  the  income  of 
three-fifths  of  his  estate  to  his  widow 
during  her  life,  and  to  pay  the  income  of 
the  remaining  two-fifths  to  his  children 
equally  during  her  life,  and,  after  her 
death,  to   divide   the  whole   trust  estate 
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equally  among  his  children  then  surviving 
and  the  issue  of  any  who  might  have 
predeceased.  The  children  having  claimed 
legitim,  held  (1)  that  the  provision  in  favour 
of  the  widow  had  not  the  eifect  of  post- 
poning payment  of  any  part  of  the  legitim 
fund ;  (2)  that  the  trustees  were  not 
entitled  to  encroach  annually  upon  the 
capital  of  the  estate  remaining  in  their 
hands  so  as  to  provide  to  the  widow  a 
sum  equal  to  the  income  of  three-fifths  of 
the  whole  estate  ;  and  (3)  that  any  question 
■of  compensation  to  the  widow's  representa- 
tives for  her  loss  of  income  would  not  arise 
until  her  death.  M'Leod  v.  Love,  1914, 
S.  0.  983;  51  S.  L.  E.  779;  1914,  2 
S.  L.  T.  165. 

23.  Legitim — Exclusion  in  Marriage-Con- 
"tract — Provision  in  Satisfaction  of  Legitim 
— Illusoriness  of  Provision — Sum  Appointed 
~to  Child  merely  Nominal — Appointment 
Act,  1874,  c.  37  — Married  Women's 
Property  Act,  1881,  sec.  8. — In  a  marriage- 
contract  the  legal  rights  of  the  children 
were  excluded  in  consideration  of  the 
provisions  therein  contained  in  their 
favour.  The  wife  had  in  terms  of  the 
marriage-contract  a  right  of  apportionment 
•of  a  certain  fund  provided  by  her  or  her 
friends,  and  exercised  this  power  by  giving 
the  sons  of  the  marriage  a  merely  nominal 
share.  Held  that  the  sons'  claim  for  legitim 
out  of  their  mother's  estate  was  validly 
•excluded.  Ramsay  v.  Ramsay's  Trs.,  1904 
(0.  H.),  12  S.  L.  T.  654. 

24.  Legitim  —  Extent  of  Fund  —  Unre- 
TToked  Donation  Inter  virum  et  uxorem. — 
Held  (diss.  Ld.  Dundas)  that  an  inter  vivos 
gift  of  moveables  made  bond  fide  by  a 
husband  to  his  wife  was  subject  to  a  claim 
for  legitim  in  respect  that  the  gift  was 
revocable  as  a  donation  inter  virum  et  uxorem. 
Fann  v.  M'Donald,  1913,  S.  C.  937;  50 
&  L.  E.  716;  1913,  2  S.  L.  T.  14. 

25.  Legitim  —  Extinction  of  Claim  — 
Proof  of  Debt— Advances  by  Father  to  Son 
Besting  Owing— Father  and  Son  Deceased 
— Parole. — Seld  that  in  a  question  as  to 
legitim  the  fact  that  advances  were  made 
by  the  father  to  the  son  may  be  proved 
jproiot  de  jure,  and  that  written  acknowledg- 
ment of  the  son  is  not  necessary.  Macphail 
V.  Macphail's  Trs.,  1906  (0.  H.),  13  S.  L.  T. 
879. 

26.  Legitim— Jus  relictse— Conveyance 
by  Father  of  his  Whole  Estate  to  Marriage- 
contract  Trustees  for  Children  of  Former 
Marriages. — A  man  entered  into  a  marriage- 


contract  on  a  second  marriage,  and  conveyed 
the  whole  estate  which  might  belong  to  him 
at  the  time  of  his  death  to  the  trustees 
acting  thereunder  for  behoof  of  the  children 
of  the  first  and  second  marriages.  He 
subsequently  married  a  third  time.  Held 
that  his  widow  and  the  children  of  the  third 
marriage  were  entitled  to  jus  relictce  and 
legitim  respectively  before  his  executors 
denuded  in  favour  of  the  marriage-contract 
trustees.  A  llan's  Testamentary  Trs.  v.  A  Han's 
Marriage-Contract  Trs.,  1907  (0,  H.),  15 
S.  L.  t.  73. 

27.  Legitim  —  Provisions  under  Settle- 
ment.— A  father  left  a  settlement  and  two 
sons.  One  of  the  sons  accepted  the  provi- 
sions, the  other  claimed  legitim  and  claimed 
the  whole  legitim  fund.  Held  he  was  not 
entitled  to  the  whole  fund.  Stewart  v. 
Stewart's  Trs.,  1909  (0.  H.),  1  S.  L.  T.  340. 

28.  Legitimacy  —  Viesvaa-ption.— Observed 
(by  the  Lord  President)  that  the  presump- 
tion of  legitimacy  only  applies  where 
persons  are  living  more  or  less  in  the 
married  state,  and  does  not  apply  where 
the  de  quo  quceritur  is  whether  there  was  a 
marriage  or  not.  Deans'  Judicial  Factor  v. 
Deans,  1912,  S.  C.  441 ;  49  S.  L.  E.  372; 
1912,  1  S.  L.  T.  197. 

29.  Legitimation  per  subsequens  matri- 
monium  —  Declarator  of  Grandfather's 
Legitimacy — Mora — Res  judicata— Service 
of  Heirs. — In  a  declarator  of  the  legitima- 
tion of  the  pursuer's  grandfather  per  sub- 
sequens matrimonium  in  1803,  raised  in  1909, 
held  that,  whatever  their  eifect  might  be 
upon  the  onus  of  proof,  the  action  was  not 
excluded  (1)  by  mora,  or  (2)  by  the  fact 
that  the  questions  raised  had  been  the 
subject  of  transaction  and  adjudication, 
or  (3)  by  the  fact  that  a  decree  of  service 
in  favour  of  a  younger  brother  of  the  pur- 
suer's grandfather  as  eldest  lawful  son  and 
nearest  and  lawful  heir  of  the  pursuer's 
great-grandfather  remained  unchallenged. 
Bosville  V.  Lord  Macdonald,  1910,  S.  C.  597  ; 
47S.L.E.  328;  1910,  1  S.  L.  T.  141. 

30.  Legitimation  per  subsequens  matri- 
monium—Plea  that  Defender  did  not 
Consent  to  Legitimation.  —  A  defender 
pleaded  that  he  could  not  have  been  legiti- 
mated per  subsequens  matrimonium  without 
his  consent.  Plea  repelled.  Hume  v. 
Macfarlane,  1908  (0.  H.),  16  S.  L.  T.  123. 

31.  Minor— Contract— MinorwithForeign 
Domicile  Contracting  in  Scotland — Foris- 
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familiation — Reduction  —  Euorm  lesion. — 
A  minor  whose  domicile  was  Irish  and 
whose  father  resided  in  Ireland,  and  who 
while  employed  as  a  labourer  in  Scotland 
had  been  injured  by  an  accident  in  the 
course  of  his  employment,  agreed,  without 
consulting  his  father,  to  accept  compensa- 
tion under  the  Workmen's  Compensation 
Act,  1906,  in  ignorance  of  the  fact  that  he 
had  a  ground  of  action  at  common  law. 
Held  {rev.  Ld.  Ormidale)  that  as  the  minor 
was  forisfamiliated  and  his  father  was  in 
Ireland,  the  agreement  was  to  be  regarded 
as  made  by  a  minor  without  a  curator, 
and  was  therefore  not  null  and  void,  but 
reducible  on  the  ground  of  enorm  lesion. 
M'Feetridge  v.  Stewarts  &  Lloyds,  Ltd.,  1913, 
S.  C.  773 ;  50  S.  L.  R.  505  ;  1913,  1  S.  L.  T. 
325.  (See  also  voce  International  Law 
(Minor).) 

32.  Minor — Contract— Reduction— Lesion 
— Compromise  of  Claims  under  Workmen's 
Compensation  Act. — A  lad  of  nineteen  had 
a  claim  against  his  employers  under  the 
Workmen's  Compensation  Act,  1897.  He 
granted  them  a  discharge  on  the  footing 
that  they  paid  him  £25  down  and  promised 
to  do  all  in  their  power  to  keep  him  in 
their  employment.  They  did  employ  him 
thereafter  for  three  and  a  half  years.  Held 
that  the  discharge  was  not  reducible  on  the 
ground  of  minority  and  lesion.  Robertson 
V.  Henderson  &  Sons,  Ltd.,  1905,  7  F.  776; 
42  S.  L.  R.  632;  13  S.  L.  T.  180. 

33.  Minor— Curator— Choosing.— A  minor 
has  an  absolute  right  to  choose  curators 
for  himself.  Fergiison  v.  Blair  and  Others, 
1908  (0.  H.),  16  S.  L.  T.  284. 

34.  Minor  —  Curator— Powers  —  Petition 
for  Powers  to  Sell  Heritage.— A  curator, 
chosen  by  the  ward,  whose  accounts  were 
regularly  audited  by  the  Accountant  of 
Court,  presented  a  petition  for  power  to 
sell  heritable  subjects.  The  Lord  Ordinary 
remitted  to  the  accountant,  who  reported 
that,  in  his  opinion,  the  powers  craved 
should  be  refused  as  unnecessary.  The 
Lord  Ordinary  granted  the  prayer  of  the 
petition.  Gilligan's  Curator,  1908  (0.  H.), 
15  S.  L.  T.  1042. 

35.  Minor  —  Curator— Powers  —  Petition 
for  Power  to  Sell  Heritage.— Prayer  of  a 
petition,  in  a  process  of  choosing  curators, 
for  power  to  sell  heritage  refused  as  unneces- 
sary. Gillam's  Curator,  1908  (0.  H.), 
15  S.  L.  T.  1043. 


36.  Mother  —  Illegitimate  Child  — For- 
eigner—Title  to  Sue.— i^eW  (affg.  Ld.  Sal- 
vesen)  that  the  mother  of  an  illegitimate 
son  who  sued  as  his  "  testatrix  and  adminis- 
tratrix-in-law  "  had  no  title  to  sue,  and  that 
an  amendment  of  the  record  to  the  effect 
that  in  England  by  certain  rules  of  Supreme 
Court  she  could  competently  sue  on  her 
son's  behalf  as  next  friend  would  be  irrele- 
vant. Jones  V.  Somervell's  Tr.,  1907,  S.  C. 
545 ;  44  S.  L.  R.  390 ;  14  S.  L.  T.  759. 

37.  Pupil — Capacity  to  Sue— Pupil  Suing 
for  Damages  without  Father's  Concurrence. 
— A  pupil  raised  an  action  of  damages  for 
personal  injuries  without  the  concurrence 
of  his  father,  who  was  alive,  but  furth  of 
Scotland.  It  was  not  averred  that  the 
father  refused  to  concur  or  had  an  adverse 
interest  or  could  not  be  communicated  with. 
The  Lord  Ordinary  dismissed  the  action  as. 
incompetent.  Carrigan  v.  Cleland,  1907 
(O.  H.),  15  S.  L.  T.  543. 


PARISH 

See  (1)  Assessment,  voce  Application  of 
Rate. 

(2)  Local  Government. 

(3)  Poor. 

Parish  Council — 

Franchise,  see  (1)  Election  Law; 
(2)  Review,  voce  Appeal  (Com- 
petency). 

Slanderous  Statements  at  Meet- 
ing or,  see  Slander  voce 
Innuendo  (Drunkenness). 

Title  of,  to  Vindicate  Right  of 
Way,  see  Road,  voce  Right  of 
Way. 


PAROLE  EVIDENCE. 

See  Evidence. 

Proof  by,  under  Bills  of  Exchange 
Act,  1882  (45  &  46  Vict.  c.  61), 
Sec.  100,  see  Bills  of  Exchange, 
voce  Liability. 

Proof  of  Loan  by,  see  Loan,  voce  Proof. 

Proof  of  Payment  by,  see  Payment. 


PARTNERSHIP. 

Accounting,  1,  3,  16. 
Accounts,  7. 
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Annuity,  Effect  of  Dissolution  on,  11. 

Assets,  1,  4. 

Assignation  by  Old  Firm  to  New,  7. 

Bank  Agent,  2 

Bill  of  Exchange,  3,  4. 

Cautioner,  10. 

Constitution,  2. 

Contract  of  Co-Partnery,  1,  17-19. 

Debts,  3,  4,  10,  12. 

Decease  of  Partner,  11,  18. 

Descriptive  Name,  4. 

Diligence  against  Firm,  4. 

Dissolution,  5-7,  11, 19;  see  also  Arbitra- 
tion, voce  Reference  Clause. 

Duration,  8,  17,  18. 

Employee  or  Partner,  2,  13. 

Fraud,  9. 

"Holding  Out,"  12. 

Judicial  Factor,  3,  5,  16. 

Law-Agent,  2,  7,  9. 

Lease,  17. 

Liability,  9,  10,  12. 

Managing  Partner,  Powers  of,  ]  4. 

Partnership  at  Will,  8,  17,  19. 

Pre-emption,  Eight  of,  19. 

Prescription,  7. 

Purchase  of  Separate  Business,  1. 

Reconstruction,  7. 

Relief,  Right  of,  3,  10. 

Retirement  of  Partner,  10,  12. 

Rights  of  Partners,  14,  15. 

Termination,  16-19. 

Title  to  Sue,  7 ;  see  also  Title  to 
Sue,  wee  (1)  Partner  of  Firm; 
(2)  Partnership. 

1.  Assets  of  Partnership— Separate  Busi- 
ness— Partnership  Act,  1890,  sees.  29  and 
30. — Three  brothers  entered  into  a  contract 
of  co-partnery  to  carry  on  a  certain  line 
of  business.  One  of  them  acquired  by 
purchase  another  business  of  a  similar 
nature.  Held  that  he  acquired  it  for  the 
partnership  and  was  bound  to  account  for 
profits  to  his  partners.  Pillans  Brothers  y. 
Pillans,  1908  (0.  H.),  16  S.  L.  T.  611. 

2.  Constitution— Partner  or  Employee- 
Share  in  Business. —Terms  of  an  agreement 
by  a  law-agent  to  share  the  profits  of  his 
business  with  a  bank  agent  in  consideration 
of  the  latter  introducing  clients  and  legal 
business,  which  were  held  by  Lord 
Skerrington  (Ordinary)  to  constitute  a 
partnership,  and  to  be  illegal.  A.  B.  v. 
G.  D.,  1912  (0.  H.),  1  S.  L.  T.  44. 

3.  Debt— Bill  of  Exchange  —  Bills  for 
Partnership  Purposes  Accepted  by  Both 
Partners— Paid  by  One— Relief— Contribu- 


tion—Partnership  Act,  1890  (53  &  54  Vict, 
c.  39),  sec.  24  (2).— Bills  which  were  granted 
for  partnership  purposes  by  the  two 
partners  of  a  business  were  paid,  after 
maturity,  by  one  of  them.  That  partner 
raised  an  action  against  his  co-partner  for 
one-half  of  the  amount,  while  the  partner- 
ship was  being  wound  up  by  a  judicial 
factor.  The  Court  sisted  the  action  to 
await  the  result  of  the  accounting  in  the 
judicial  factory.  Siroyan  v.  MUroy,  1910, 
S.  C.  174 ;  47  S.  L.  R.  236 ;  1909,  2  S.  L.  T. 
453. 

4.  Diligence  against  Firm  —  Bill  of 
Exchange.— When  all  the  partners  of  a  firm 
carrying  on  business  under  a  descriptive 
name  grant  a  bill,  the  bill  is  a  good  ground 
of  diligence  against  the  assets  of  the  firm  if 
it  was  in  fact  granted  for  the  purposes  of 
the  firm,  and  this  will  be  presumed  unless 
the  granters  prove  the  contrary.  Rossland 
Cycle  Coy.  v.  M'Creadie,  1907,  S.  C.  1208; 
44  S.  L.  R.  863;  15  S.  L.  T.  271. 

5.  Dissolution  —  Differences  between 
Partners— Petition  for  Judicial  Factor- 
Interim  Appointment.— CircMmsiflWices  in 
which  the  Lord  Ordinary,  in  a  petition  for 
sequestration  of  a  partnership  estate  and 
for  appointment  of  a  judicial  factor,  refused 
to  make  an  ad  interim  appointment,  but 
restricted  the  inducicR  to  four  days.  Scott, 
Petr.,  1910  (0.  H.),  2  S.  L.  T.  234. 

6.  Dissolution  —  Procedure  — Petition— 
Expediency— Partnership  Act,  1890  (53  & 
54  Vict.  c.  39),  sec.  35.— Two  partners  of  a 
firm  presented  a  petition  to  the  Junior 
Lord  Ordinary  for  dissolution  of  partner- 
ship under  sec.  35  of  the  Partnership  Act, 
1890,  in  which  they  averred  that  the 
remaining  partner  had  been  guilty  of 
conduct  which  was  calculated  to  pre- 
judicially aifect  the  carrying  on  of  the 
business,  and  that,  in  the  circumstances,  it 
was  just  and  equitable  that  the  partner- 
ship be  dissolved.  The  Court,  hdding  that 
procedure  by  petition,  while  competent, 
was,  in  the  circumstances,  inexpedient,  in 
respect  that  the  parties  were  at  variance 
upon  matters  requiring  investigation,  dis- 
missed the  petition  {observations  in  Wallace 
V.  WhiUlaw,  1900,  2  F.  675,  approved). 
Macnabs  v.  Macrmh,  1912,  S.  C.  421  ;  49 
S.  L.  R.  339;  1912,  1  S.  L.  T.  127. 

7.  Dissolution  —  Reconstruction  —  Con- 
tinuity of  Accounts— Action  by  New  Firm 
for  Debt  Due  to  Old  Firm— Title  to  Sue.— 
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A  firm  of  law-agents  raised  an  action  for 
factors'  fees  and  commissions  on  an  account 
extending  from  1889  to  1908.  During 
that  period  the  firm  name  remained  the 
same,  but  the  firm  was  reconstructed  in 
1904.  Held  {affg.  Ld.  Skerrington)  that 
in  the  absence  of  an  assignation  from  the 
old  firm  to  the  new,  the  latter  had  no  title 
to  sue  for  the  portion  of  the  account 
incurred  prior  to  1904,  and  action  dismissed. 
Opinion  {per  Ld.  Skerrington,  Ordinary) 
that  the  account  was  not  continuous  but 
two  separate  accounts,  to  the  earlier  of 
which  the  plea  of  triennial  prescription 
would  apply.  A.  &  A.  Campbell  v. 
Campbell's  Exrs.,  1910,  47  S.  L.  R.  837; 
1910,  2  S.  L.  T.  240. 

8.  Duration— Tacit  Relocation — Termi- 
nation—Partnership  at  Will— Partnership 
Act,  1890,  sees.  26,  27,  32,  37,  and  38.— 

Terms  of  an  agreement  on  which  held  that 
a  partnership  became  a  partnership  at  will. 
Scott  V.  Dick,  1909  (0.  H.),  2  S.  L.  T.  118. 

9.  Liability  —  Fraud  of  Partner  —  Lia- 
bility of  Firm  of  Law- Agents  for  Partner's 
Actings  as  Secretary  of  a  Company — 
Partnership  Act,  1890  (53  &  54  Vict.  c.  39), 
sees.  5,  10,  11,  and  13.— In  May  1907  C. 
was  appointed  secretary  and  also  solicitor 
to  a  company.  On  1st  August  he  assumed 
H.  as  a  partner,  and  thereafter  the  law 
business  was  conducted  under  the  firm 
name  of  C.  &  H.  On  17th  December  the 
firm  were  formally  appointed  secretaries  of 
the  company,  and  acted  as  such  until 
February  1908,  when  C,  who  was  in 
financial  difiiculties,  absconded.  In  an 
action  by  the  company  to  recover  sums 
alleged  to  have  been  received  by  C.  and 
his  firm  and  to  have  been  embezzled  by 
C,  held  that  the  dissolved  firm  of  C.  &  H., 
and  H.  as  a  partner  thereof  and  as  an 
individual,  were  not  responsible  to  the 
pursuers,  under  the  Partnership  Act,  for 
any  sums  embezzled  by  C.  prior  to  I7th 
December  1 907.  New  Mining  and  Exploring 
Syndicate,  Ltd.  v.  Chalmers  &  Hunter,  1910 
(O.  H.),  2  S.  L.  T.  438.  Affirmed  1912, 
S.  C.  126 ;  49  S.  L.  R.  86 ;  1911,  2  S.  L.  T. 
386. 

10.  Liability— Retirement  of  Partner- 
Bonds  Granted  by  Partners — Duration  of 
Liability  of  Retired  Partner  — Bond  of 
Relief— Cautioner — Liberation. — An  asso- 
ciation, which  acquired  heritable  properties 
by  way  of  investment,  in  the  course  of  its 
business  borrowed  money  on  the  security 
of  its  properties,  for  which  the  partners  in 


the  association  granted  bonds  as  trustees 
for  the  association  and  also  as  individuals. 
One  of  the  partners  thereafter  withdrew 
from  the  association,  as  he  was  entitled  to 
do  under  the  partnership  agreement  on 
finding  a  satisfactory  substitute,  and  the 
remaining  partners  granted  a  bond  of  relief 
undertaking  to  relieve  him  of  any  claim 
made  against  him  by  any  creditor  under 
the  bonds.  There  was  no  provision  made 
either  in  the  partnership  agreement  or  in 
the  bond  of  relief  for  the  termination  of 
obligations  undertaken  by  him  during  his 
membership.  Ten  years  after  his  with- 
drawal he  brought  an  action  against  the 
members  of  the  association  to  have  them 
ordained  to  relieve  him  of  all  liability 
undertaken  by  him  under  the  bonds.  He 
founded  his  claim  upon  the  lapse  of  time, 
changes  in  the  partnership,  renewals  of  the 
loans  for  further  periods,  and  their  assignar 
tion  to  new  creditors,  and  separatim  upon 
his  right  as  a  mere  cautioner  at  any  time 
to  recal  his  cautionary  obligation  as 
regarded  future  liability.  The  Court  dis- 
missed the  action  as  irrelevant,  holding  that 
the  pursuer  was  a  principal  debtor  and  not 
a  cautioner,  and  had,  in  the  circumstances, 
no  remedy  against  the  defenders  except 
that  given  by  the  bond  of  relief.  Boughead 
V.  White,  1913,  S.  C.  162 ;  50  S.  L.  E.  234 ; 
1913,  1  S.  L.  T.  23. 

11.  Partner  —  Decease  —  Annuity  to 
Widow— Dissolution  of  Firm. — An  annuity 
payable  to  the  widow  of  a  deceasing 
partner  out  of  the  earnings  of  a  firm  as 
carried  on  by  the  surviving  partners,  ceases 
with  the  dissolution  of  the  firm.  Menzies' 
Trs.  v.  Black's  Trs.,  1909,  S.  0.  239;  46 
S.  L.  E.  205;  16S.  L.  T.  580. 

12.  Partner— Holding  Out— Goods  Sup- 
plied on  Credit— Business  Bought  by  Son 
for  Bankrupt  Father— Adoption  of  Respon- 
sibility for  Goods  Supplied— Resumption 
of  Business  by  Father — Want  of  Notice.— 
A  retired  partner  held  liable  for  the  debts 
of  a  firm  on  the  ground  that  he  had  failed 
to  prove  that  the  pursuer  had  been  informed 
that  he  (the  defender)  had  ceased  to  be 
associated  with  the  business  or  to  be  liable 
for  its  debts.  Stocks  v.  Simpson,  &  Coy., 
1905,  13  S.  L.  T.  422. 

13.  Partner  or  Employee  —  Share  in 
Business. — Held  that  employees  in  a 
business  who  had  interests  which  would 
ultimately  mature  into  shares,  were  servants 
of  the  trust  which  carried  on  the  business, 
and  not  partners.     Walker  v.  Reith,  1906, 
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8  F.  381;   43  S.  L.  E.  245;   13  S.  L.  T. 
«60. 


14.  Partner — Powers  —  Re-valuation  of 
Hotel  Furnishings  for  Purposes  of  Balance- 
sheet. — A  managing  partner  of  a  firm  of 
hotelkeepers  has  authority  to  order  re-valua- 
tion of  hotel  furnishings  for  the  purpose 
of  the  balance-sheet.  The  firm  was  held 
responsible  for  the  valuator's  fee.  Ciceri 
V.  Hunter  &  Coy.,  1904  (0.  H.),  12  S.  L.  T. 
293. 


15.  Partner  —  Powers  —  Scope  of  Auth- 
ority.— Held  outwith  the  implied  authority 
of  a  partner  to  sign  with  the  firm's  name 
a  letter  binding  the  firm  to  make  forth- 
coming and  give  good  security  title  relative 
to  a  loan  made  to  the  partner  as  an  indi- 
vidual. Walker  Y.  Smith,  1906,  8  F.  619; 
43  S.  L.  E.  454;  13  S.  L.  T.  907. 


16.  Termination  — -  Dissolution  —  Differ- 
onces  between  Partners  —  Accounting- 
Petition  for  Judicial  Factor. — A  petition 
for  the  appointment  of  a  judicial  factor  on 
a  dissolved  joint  adventure  refused  in 
respect  that  the  differences  between  the 
partners  related  to  matters  of  accounting, 
and  that  there  was  an  action  pending 
between  the  parties  in  the  Sheriff  Court 
in  which  these  questions  could  be  decided 
(Gow  V.  Schulze,  1877,  4  E.  928;  14 
S.  L.  E.  581,  distinguished).  Elliott  v. 
Cassils  &  Coy.,  1907  (0.  H.),  15  S.  L.  T. 
190. 


17.  Termination  —  Partnership-at-Will — 
Lease  in  Favour  of— Duration. — Two  per- 
sons entered  into  partnership  to  take  a 
lease  of  a  park  for  the  purpose  of  growing 
fruit.  They  obtained  a  nineteen  years' 
lease  of  the  park,  which  contained  a  clause 
•excluding  assignees.  Held  that  the 
partnership  was  for  a  term  of  nineteen 
years.  Grade  v.  Prentice,  1904  (0.  H.), 
42S.  L.  E.  9;  12  S.  L.  T.  15. 


18.  Termination — Partnership  for  Fixed 
Term— Continuance  of  Business. — One  of 
the  partners  of  a  business  died  one  day 
after  the  term  fixed  by  a  contract  of  co- 
partnership. That  day  was  a  public 
holiday,  and  no  business  was  done  in  the 
office. '  Held  that  the  partnership  termin- 
ated on  the  date  fixed  by  the  deed. 
Wallace  v.  Wallace's  Trs.,  1906,  8  F.  558; 
43S.  L.  E.  402;  13  S.  L.  T.  844. 


19.  Termination  of  Period  Specified— 
Continuation  —  Partnership  -  at  -  Will  — 
Application  of  Pre-emption  Clause  in 
Original  Contract  to  Partnership-at-Will — 
Partnership  Act,  1890  (53  &  54  Vict.  c.  39), 
sec.  27  (1).— A  contract  of  co-partnery  in 
a  wine  and  spirit  business  between  three 
parties  provided  that  "  in  the  event  of  the 
co-partnery  not  being  renewed  at  the 
expiry  thereof  the  licence  shall  then  be 
valued  by  a  neutral  party  mutually 
appointed,  and  the  first  party  as  holder  of 
the  licence  shall  in  his  option  be  entitled 
to  pay  out  the  second  and  third  parties 
the  amounts  due  to  them  respectively." 
After  the  expiry  of  the  term  fixed  by  the 
contract  the  partnership  was  carried  on 
as  a  partnership-at-will  until  dissolved  by 
the  first  party.  Heldt\ia,t  the  right  of 
pre-emption  conferred  by  the  contract  was 
carried  forward  into  the  partnership-at-will, 
and  that  at  its  dissolution  the  first  party 
was  entitled  to  exercise  the  right.  M'Gown 
V.  Henderson,  1914,  S.  C.  839 ;  51  S.  L.  E. 
714;  1914,  2  S.  L.  T.  66. 
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Eegistration,  Ignorance  of,  4. 
Revocation,  Title  to  Sue  for,  13. 
Specification,  15. 
Title   to    Prosecute,    see   Justiciary, 

voce  Prosecutor. 
Title  to  Sue,  13. 
Validity,  3,  9,  II,  14,  15. 

1.  Anticipation  —  Paper  Anticipation — 
Analogous  Use. — An  American  specification 
published  in  Britain  described  a  machine 
for  cutting  bread.  It  comprised  a  recipro- 
cating table  to  carry  the  bread  past  the 
knife  which  was  a  rotating  disc,  and  means 
to  feed  forward  the  bread  after  each  slice 
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had  been  cut.  It  was  held  that  this  dis- 
closure did  not  anticipate  a  machine  for 
cutting  bacon  which  comprised  a  recipro- 
cating table,  means  for  feeding  forward 
after  each  slice  had  been  cut,  and  a  disked 
circular  rotating  knife.  Fan  Berhel  v. 
Simpson,  Lid.,  1907,  S.  C.  165 ;  44  S.  L.  E. 
87  ;  14  S.  L.  T.  454. 

2.  Claim — Construction — Pioneer  Inven- 
tion— Mechanical  Eq.uivalent.— An  inven- 
tor for  the  first  time  applied  a  well-known 
form  of  valve  to  the  economising  of  steam 
in  steering  engines  for  ships.  There  was 
a  felt  want  for  such  an  appliance.  He 
claimed  the  particular  arrangement  by 
which  he  operated  his  valve.  Held  that 
the  invention  as  claimed  did  not  entitle 
the  patentee  to  the  benefit  of  the  doctrine 
of  "master  patents,"  and  that  another 
maker  who  achieved  the  same  result  by 
a  different,  although  equivalent,  mechanism, 
had  not  infringed.  Hastie  &  Coy.  Lid.  v. 
Brmm,  1906  (H.  L.),  8  F.  10 ;  43  S.  L.  E. 
671 ;  14  S.  L.  T.  42. 

3.  Claim  —  Subsidiary  Claim  —  Known 
Mechanism.  —  A  patentee  described  a 
machine  for  slicing  bacon  and  claimed  first, 
the  machine,  enumerating  the  principal 
parts  of  which  it  was  composed.  He  then 
claimed  "in  a  machine  for  slicing  bacon" 
one  of  the  subordinate  integers  which  was 
in  fact  old,  but  which  he  did  not  know  to 
be  old.  Held  that  the  claim  was  subsidiary, 
and  the  patent  valid.  Van  Berhel  v. 
Simpson,  Ltd.,  1907,  S.  C.  165;  44  S.  L.  E. 
87  ;  14  S.  L.  T.  454. 

4.  Design  —  Registration  —  Infringement 
in  Ignorance  of  Begistration  —  Patents, 
Designs,  and  Trade  Marks  Act,  1893  (46 
&  47  Vict.  c.  57),  sec.  58  {a).— Held  that 
ignorance  of  registration  was  not  a  good 
defence  to  an  action  based  on  sec.  58  (a) 
of  the  Patents,  Designs,  and  Trade  Marks 
Act,  1893  {Werner's  Motors,  Ltd.  v.  A.  W. 
Qamage,  Ltd.,  [1904]  2  Ch.  580,  dis- 
tinguished.) Boustead  v.  Dempster,  Moore 
&  Coy.  Ltd.,  1907  (0.  H.),  15  S.  L.  T.  526. 

5.  Extension  of  Term— Petition  for— 
Death  of  Patentee— Petition  by  Assignee 
Company  and  the  Patentee's  Executors- 
Patents  and  Designs  Act,  1907,  sec.  18.— 
A  petition  was  presented  for  extension  of 
letters  patent  by  the  deceased  patentee's 
executors  and  a  company  to  whom  he  had 
assigned  the  letters  patent.  The  Lord 
Ordinary  granted  extension  for  ten  years. 


a  condition  being  imposed  that  the  company 
should  issue  2000  fully  paid  up  shares  to 
the  executors  of  the  patentee.  M'Cullock 
v.  The  Comptroller-General  of  Patents,  1908 
(0.  H.),  16  S.  L.  T.  377. 

6.  Infringement  —  Action  for  —  Par- 
ticulars of  Breach. — Actions  relating  to 
infringements  of  patent  must  contain  an 
articulate  averment  of  the  particulars  of 
breach.  Mica  Insulator  Coy.  Ltd.  v.  Bruce 
Peebles  &  Coy.  Ltd.,  1905,  7  F.  944; 
42  S.  L.  E.  700;  13  S.  L.  T.  281. 

7.  Infringement  —  Anticipation  —  New 
Invention  or  New  Mode  merely— Driving 
Aprons— Protection  Combined  with  Free- 
dom.— Arnot  v.  Dunlop  Pneumatic  Tyre  Coy. 
Ltd.,  1905,  13  S.  L.  T.  193;  1908  (H.  L.), 
15  S.  L.  T.  1019. 

8.  Infringement  —  Combination  —  Sub- 
stance of  Invention— Mechanical  BcLuiva- 
lents— Interdict.— In  an  action  of  interdict 
by  a  patentee  of  a  ship's  roaster  against  an 
alleged  infringer,  held  that  the  respondents 
had  taken  by  "slight  variations  or 
mechanical  equivalents  the  substance  of 
the  patented  combination,"  and  interdict 
granted.  Lynch  and  Others  v.  Phillips 
&  Coy.,  1909,  S.  C.  884;  46  S.  L.  E.  606; 
1909,  1  S.  L.  T.  454. 

9.  Infringement  —  Invalidity  —  Particu- 
lars.—In  an  action  for  damages  for  infringe- 
ment, the  Lord  Ordinary  having  held  the 
patent  sued  on  invalid  on  grounds  which 
were  not  pleaded,  the  Court  recalled  his 
interlocutor  and  allowed  the  defender  an 
opportunity  to  amend.  Watson.,  Laidlaw  & 
Cay.  Lid.  v.  Pott,  Cassels  &  Williamson, 
1909,  S.  C.  1445 ;  46  S.  L.  E.  348;  1909, 
1  S.  L.  T.  148. 

10.  Infringement— Substance  of  Inven- 
tion —  Mechanical  Equivalent  —  Pioneer 
Invention. — Brown  obtained  a  patent  for  a 
device  by  which  he  effected  an  economy  of 
steam  in  steam-steering  engines.  The  sub- 
stance of  the  invention  lay  in  introducing 
between  the  leaky  valves  of  the  engine  and 
the  source  of  steam  supply  a  steam-tight 
valve  which  was  shut  when  the  engine  was 
at  rest,  but  which  opened  and  closed 
automatically  in  response  to  the  movements 
of  the  steersman.  The  resulting  economy 
had  been  long  an  object  of  inventors,  but 
had  not  previously  been  achieved.  Brown 
described  and  claimed  a  method  of  working 
the  steam-tight  valve  by  the  direct  action 
upon  it  of  inclined  planes.    Hastie  obtained 
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the  same  result  by  similar  means,  but 
operated  his  steam-tight  valve  indirectly 
by  a  steam  relay.  At  the  date  of  Brown's 
patent  a  steam  relay  was  a  well-known 
mode  of  opening  valves.  Held  that  Hastie's 
device  was  an  infringement  of  Brown's 
patent.  Brown  v.  Eastie  &  Coy.  Ltd.,  1904, 
7  F.  97 ;  42  S.  L.  R.  52;  12  S.  L.  T.  410. 
Beversed  on  appeal,  1906  (H.  L.),  8  F.  10  : 
43  S.  L.  E.  671;  14S.  L.  T.  42. 

11.  Infringement— Validity  of  Patent- 
First  and  True  Inventor.— In  an  action  of 
suspension  and  interdict  by  the  patentees  of 
"  improvements  in  the  mariner's  compass," 
the  Lord  Ordinary  refused  the  prayer  of 
the  note,  holding  the  invention  to  be  too 
broadly  claimed.  Lmd  Kelvin  v.  Whyte, 
Thomson  &  Coy.,  1907  (0.  H.),  15  S.  L.  T. 
760. 

12.  Procedure— Petition  for  Extension— 
Eeclaiming  Note  against  Refusal  by  Lord 
Ordinary— Competency  — Patents  and  De- 
signs Act,  1907  (7  Edw.  VII.  c.  29),  sees.  18, 
92(1)  and  (2),  94  (4)  and  (5).— A  petition  to 
the  Lord  Ordinary  (CuUen),  under  the 
Patents  and  Designs  Act,  1907,  for  exten- 
sion of  letters  patent  was  refused.  The 
petitioners  reclaimed.  Held  that  the 
decision  of  the  Lord  Ordinary  was  final  and 
that  a  reclaiming  note  was  incompetent. 
Lawrence  v.  Comptroller-General  of  Patents, 
1910,  S.  C.  683;  47  S.  L.  R.  524;  1910, 
1  S.  L.  T.  245. 

13.  Revocation — Title  and  Interest  to  Sue 
— Patent  Affecting  Business  of  Firm — Title 
of  Individual  Partner  to  Sue — Concurrence 
of  Lord  Advocate  —  Patents  and  Designs 
Act,  1907  (7  Edw.  VII.  c.  29),  sec.  94  (3).— 
A  civil  engineer,  member  of  a  firm  of 
concrete  contractors,  brought  an  action  in 
his  own  name,  with  the  concurrence  of  the 
Lord  Advocate,  for  revocation  of  a  patent 
relating  to  concrete,  in  which  he  averred 
that  his  firm  did  a  large  business  in 
reinforced  concrete,  and  that  "  the  pursuer's 
business "  was  in  danger  of  being  injured 
by  the  enforcement  of  the  defender's 
patent.  Held  {rev.  Ld.  Ormidale)  that  the 
pursuer  had  a  title  and  interest  to  sue  in 
his  own  name.  Observed  that  the  fact  that 
the  Lord  Advocate  had  given  his  con- 
currence did  not  preclude  the  Court  from 
considering  the  relevancy  of  the  pursuer's 
averments.  Opinions  reserved  as  to  whether 
the  concurrence  of  the  Lord  Advocate  was 
conclusive  on  the  question  of  title  to  sue. 
Melville  v.  Cummings,  1912,  S.  C.  1185; 
49  S.  L.  K.  879;  1912,  2  S.  L.  T.  130. 


14.  Validity  —  Combination  of  Known 
Elements— Old  and  New  — Claim— Ship's 
Roaster. — In  an  action  by  a  patentee  of  a 
ship's  roaster  against  an  alleged  infringer. 
Mid  (1)  that  although  the  thing  itself  and 
the  parts  were  old,  the  combination  was 
new  and  meritorious,  and  that  the  patent 
had  not  been  anticipated ;  and  (2)  that  in 
a  combination  patent  it  was  not  necessary 
to  distinguish  what  was  old  from  what  was 
new  provided  what  was  claimed  was  a  new 
combination — the  combination  itself  being 
both  the  merit  and  the  novelty  {Foot/well 
V.  Bostock,  1864,  4  De  G.  J.  &  S.  298, 
distinguished  and  commented  on).  Lynch  v. 
Phillips  &  Cmj.,  1909,  S.  C.  884 ;  46  S.  L.  E. 
606;  1909,  1  S.  L.  T.  454. 

15.  Validity  —  Specification- Ascertain- 
ing Invention  —  Patent  for  Shape— In- 
sufficient Description. —  A  patent  was 
obtained  for  a  new  form  of  buffer  as  applied 
to  centrifugal  machines.  The  object  of 
the  invention  was  to  secure  support  of  the 
central  bar  or  spindle  to  which  the  basket 
rotated  is  attached,  combined  with  its 
control  as  against  oscillation.  It  consisted, 
in  its  typical  form,  of  a  hollow  indiarubber 
cone,  suitably  supported,  into  which  fitted 
a  counterpart  cone  formed  upon  the  spindle 
of  the  machine.  The  angle  of  inclination 
was  not  stated,  but  after  narrating  what 
had  been  achieved  by  previous  invention, 
the  specification  affirmed — "The  present 
invention  consists  in  the  employment  of  a 
cone  approaching  much  more  nearly  to  a 
cylinder,  and  whose  elements  do  not  pass 
through  the  centre  of  oscillation  of  the 
spindle."  Previous  cones  had  been  as  flat 
as  an  angle  of  54°.  The  patent  was 
challenged  on  the  ground  of  vagueness  and 
insufiicient  description,  inasmuch  as  the 
claim  included  the  whole  range  of  angles 
from  1°  to  54°.  Held  (affg.  Second  Division) 
that  the  patent  was  valid.  Watson,  Laidlaw 
&  Coy.  V.  Pott,  Cassels  &  Williamson,  1911 
(H.  L.),  48  S.  L.  E.  782;  1911,  2  S.  L.  T. 
293. 


PAYMENT 

1.  Appropriation  of  Payments— Account- 
Current. — An  account  between  a  farmer  and 
a  firm  of  cattle  auctioneers,  rendered  by  the 
latter  to  the  former,  set  forth  in  a  column 
in  order  of  date  the  cattle,  hay,  &c.,  sold, 
and  the  cash  advances  made  by  the  firm 
to  the  farmer,  and  below  it  in  another 
column,  in  order  of  date,  the  payments, 
generally  in  cash  but  sometimes  in  cattle, 
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made  by  the  farmer  to  the  firm.  Each  of 
these  columns  was  then  added  up  and  the 
latter  deducted  from  the  former  and  the 
balance  struck.  Held  that  the  account  was 
not  an  account-current  giving  rise  to  the 
presumption  that  the  payments  extinguish 
the  items  of  debit  in  their  order  in  the 
account.  Hay  &  Coy.  v.  Tm-het,  1908,  S.  C. 
781 ;  45  S.  L.  R.  250;  15  S.  L.  T.  627. 

2.  Appropriation  of  Payments— Proceeds 
of  Life  Policy— Bank  Overdraft— Cautioner 
—Assignation  of  Life  Policy  in  Security  of 
Advances  and  Cautionary  Obligations.— 
M.  died  indebted  to  a  bank  in  an  overdraft 
on  current  account.  Part  of  this  sum  was 
secured  .by  cash-credit  bonds  granted  by  A., 
who  was  cautioner  for  M.  A.  was  also  joint 
obligant  with  M.  on  a  promissory  note  held 
by  the  bank.  There  was  an  unsecured 
balance  due  to  the  bank.  A.  assigned  to 
the  bank  an  endowment  policy  on  his 
life  by  assignation  in  absolute  terms,  but 
qualified  by  a  back-letter  to  the  eiTect  that 
it  was  really  in  security  of  advances  made 
to  M.  by  the  bank,  and  of  any  obligations 
undertaken  by  A.  to  them.  The  bank  had 
power  under  the  assignation  to  uplift  the 
contents  of  the  policy  and  also  to  sell  or 
surrender  the  same,  and  the  back-letter 
bore  that  the  security  was  to  be  in  addition 
and  without  prejudice  to  any  other  security 
held  by  the  bank.  In  a  declarator  by 
A.  that  he  had  right  to  appropriate  the 
proceeds  of  the  policy  in  payment  of  (1) 
the  amount  due  under  the  cash-credit 
bonds,  (2)  the  amount  of  the  promissory 
note,  and  (3)  the  unsecured  balance  due  by 
M.,  held  that  by  the  terms  of  the  contract 
contained  in  the  assignation  and  relative 
letter  the  bank  could  at  any  time  have 
entered  into  possession  of  the  insurance 
money  and  that  they  were  entitled  to 
apply  it  in  payment  of  the  debts  in  the 
order  most  profitable  for  themselves,  and 
defenders  assoilzied.  Anderson  v.  Nwth  of 
Scotland  amd  Town  and  County  Bank,  1909 
(0.  H.),  2  S.  L.  T.  262. 

3.  Proof— Goods  Supplied  on  Credit  — 
Tradesman's  Account  -  Book  —  Receipts 
Therein— Book  in  Possession  of  Creditor.— 
Payment  of  a  running  account  for  the 
supply  of  milk.  Held  proved  by  parole 
that  payments  had  been  regularly  made, 
that  receipts  had  been  written  into  the 
tradesman's  pass-book,  and  that  the  book, 
which  was  not  forthcoming,  had  gone 
amissing  in  the  creditor's  hands.  Young 
V.  Thomson,  1909,  S.  C.  529:  46  S.  L.  R. 
145;  16S.  L.  T.  543. 


4.  Proof  of— Payment  of  Price  on  Sale- 
Parole— Writ  of  Payee.— In  an  action  of 
accounting  in  respect  of  the  revenue  drawn 
from  a  stallion  which  pursuer  and  defender 
had  bought  jointly  and  which  was  in  the 
possession  of  defender,  the  defence  was 
that  defender  had  purchased  the  stallion 
from  pursuer  at  the  price  of  £1000.  The 
parties  agreed  that  pursuer  had  received 
£250  from  defender,  but  pursuer  did  not 
admit  that  he  had  received  the  balance  of 
the  price— £750.  Held  (1)  that  it  was 
competent  for  defender  to  prove  by  parole 
the  footing  upon  which  the  £250  had  been 
paid,  and  (2)  that  payment  of  the  sum  of 
£750  could  only  be  proved  by  the  writ  of 
pursuer.  Kilpatrickv.  Dunlop,  1909  (0.  H.), 
2  S.  L.  T.  307. 


5.  Proof  of— Presumption— Parole— Evi- 
dence. —  Observed  by  Lord  Skerrington 
(Ordinary)  :  "  It  is  not  competent  to  prove 
money  payments  except  by  writ  or  oath, 
but  a  defender  may  prove  facts  and  circum- 
stances which  give  rise  to  the  inevitable 
inference  that  the  debt  has  been  satisfied 
or  discharged  in  some  way  or  other." 
A.  &  A.  Campbell  v.  Campbell's  Exrs.,  1910, 
47  S.  L.  R.  837 ;  1910,  2  S.  L.  T.  240.  (See 
also  voce  Partnership  (Dissolution).) 

6.  Proof  —  Stockbrokers'  Statement  of 
Account— Receipt. —A  stockbrokers'  fort- 
nightly statement  is  not  conclusive  proof 
that  sums  therein  noted  as  received  by 
them  have  been  so  received.  But  it  is  open 
to  them  to  show  that  they  did  not  receive 
the  money,  and  that  the  clerk  who  issued 
the  note  had  no  authority  to  grant  receipts. 
Robb  V.  Gow  Brothers  &  Gemmell,  1905,  8  F. 
90;  43  S.  L.  R.  120;  13  S.  L.  T.  609. 


PENALTY 

See  (1)  Damages;  (2)  Justiciary. 

Action  for  Recovery  of  Statutory 
Penalties,  see  Sheriff,  voce  Pro- 
cedure. 


PERCEPTION 

Bona  fide,  see  Bona  fides. 
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PERSONAL  BAR 

Acquiescence,  1  ;  see  also  Mora,  infra. 
As    Affecting    Compulsory   Pur- 
chase OF  Lands,  see  voce  Com- 
pulsory Powers. 
As    Affecting    Enforcement    of 
Building     Eestrictions,     see 
Building     Eestrictions,    voce 
Enforcement. 
Actings,  1-10. 
Adoption  of  Forged  Deed,  6;  see  also 

Fraud,  voce  Agent  and  Client. 
Arbitration,  2. 
Building   Eestrictions,    see   Building 

Eestrictions,  voce  Enforcement. 
Composition  Contract,  3. 
Contract,  3,  5,  9. 

Terms  of,  as  Affecting  Challenge 
OF  Eight  to  Work  Minerals, 
see  Mines  and  Minerals,  voce 
Eight  to  Work. 
Criminal  Prosecution,  14,  15. 
Discharge,  1. 

Extra  Work  Done,  Claim  for,  13. 
Forgery,  6 ;  see  also  Fraud,  voce  Agent 

and  Client. 
Landlord  and  Tenant,  4,  16. 
Legitimacy,  Declarator  of,  18. 
Licence,  Confirmation  of,  7. 
Mora,  11-18;  see  also  Acquiescence,  swpra. 
As  Affecting  Claim  for  Loss  of 
Superiority,  see  voce  Compul- 
sory Powers. 
As    Affecting    Compulsory   Pur- 
chase OF  Lands,  see  voce  Com- 
pulsory Powers. 
As  Affecting  Eight  to  Croft  by 
Succession,     see     voce    Small 
Landholder. 
As    Affecting    Sale   Induced  by 
Fraudulent    Statements,   see 
Fraltd,  voce  Eescission. 
Payment,  1,  2,  5. 

Public  Authorities  Protection,  8,  12. 
Eent,  Payment  of,  4,  16. 
Sale,  9  ;  see  also  (1)  Fraud,  voce  Eescis- 
sion ;  (2)  Sale,  voce  Eejection. 
Slander,  11. 
Suspension,  14,  15. 
Town  Council,  Actings  of,  10. 
Trustees,  Actings  of,  17. 
Workmen's  Compensation,  see  voce. 

1.  Acquiescence— Actings— Liferent  Use 
of  House— Payment  of  Public  Burdens  by 
Occupier— Subsequent  Claim  for  Belief.- 
A  widow  to  whom  her  husband  had  be- 
queathed the  "  liferent  use  and  enjoyment " 


of  his  dwelling-house  entered  into  possession 
of  the  house,  and  for  a  period  of  eight  years 
paid  the  proprietor's  taxes  and  burdens 
applicable  thereto.  She  then  claimed  from 
her  husband's  trustees  repayment  of  the 
sums  so  disbursed,  on  the  ground  that,  as 
her  right  was  one  of  mere  occupancy,  these 
burdens  ought  to  have  been  paid  by  them. 
Held  that  she  was  not  barred  from  insisting 
in  her  claim  by  the  fact  that  she  had  made 
the  payments  for  eight  years,  had  consented 
to  the  distribution  of  the  residue  of  her 
husband's  estate,  and  had  granted  a  dis- 
charge to  his  trustees.  Johnstone  v.  Mac- 
kenzie's Trs.,  1911,  S.  C.  321 ;  48  S.  L.  E. 
256  ;  1911, 1  S.  L.  T.  18.  Reversed  (but  on 
a  different  point),  1912  (H.  L.),  S.  C.  106; 
49  S.  L.  E.  986 ;  1912,  2  S.  L.  T.  226. 

2.  Actings  —  Arbitration  —  Protest.  —  A 

railway  company  having  been  made  a  party 
to  an  arbitration  under  the  Lands  Clauses 
Acts,  allowed  the  same  to  proceed  under 
protest,  and  in  their  protest  they  specified 
various  grounds  upon  which  they  challenged 
the  competency  of  the  arbitration  proceed- 
ings. In  a  subsequent  action  to  enforce 
payment  of  a  sum  found  to  be  due  by  the 
company  in  the  reference,  the  company 
again  challenged  the  competency  of  the 
arbitration.  Held  that  they  were  entitled 
to  do  so  only  on  grounds  mentioned  in  the 
protest.  United  Wire  Works,  Ltd.  v. 
Caledonian  Ely.  Coy.,  1906  (0.  H.),  13 
S.  L.  T.  718. 


3.  Actings  —  Cautioners  —  Voluntary 
Trust  Deed— Composition  Contract— Con- 
dition that  all  Creditors  should  Accede — 
Creditors  Misled  by  Cautioners  into  Belief 
that  all  had  Acceded— Liability  of  Cau- 
tioners.— The  complainers  agreed  to  become 
cautioners  for  a  composition  to  creditors, 
part  of  the  arrangement  being  that  all  the 
creditors  should  be  parties  to  the  composi- 
tion contract.  All  the  creditors  did  not 
accede,  but  the  complainers  sent  the 
respondents  bills  signed  by  them  for  the 
amount  due  to  the  respondents,  and  led 
the  respondents  to  believe  that  the  com- 
position contract  was  going  on  and  that 
all  the  creditors  had  acceded  to  it.  Held 
that  the  complainers  were  barred  from 
maintaining  that  all  the  creditors  had  not 
acceded  to  the  composition  contract,  and 
were  liable  on  the  bills.  Weigliton  v. 
Cuthbert  &  Son,  1906  (0.  H.),  14  S.  L.  T. 
251. 

4.  Actings— Claim    for    Damages— Pay- 
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ment  of  Rent. — Held  that  a  tenant  farmer 
had  not  given  his  landlord  timeous  notice 
of  claims  of  damages  in  respect  of  defective 
fencing,  the  tenant  having  paid  rent  without 
express  reservation  of  the  claim.  Hamilton 
V.  Duke  of  Montrose,  1906,  8  F.  1026 ;  43 
S.  L.  R.  764  ;  14  S.  L.  T.  209. 

5.  Actings  —  Contract  —  Liability  to 
Account — Sum  in  Hands  of  Bank — Airest- 
ments  to  Found  Jurisdiction — Terms  of 
Contract. — The  pursuers,  metal  merchants 
in  Glasgow,  had  a  contract  with  the 
defenders,  metal  merchants  in  London,  for 
the  shipment  to  Scotland  of  a  quantity  of 
iron  bars.  It  was  agreed  that  the  defenders 
should  receive  cash  in  exchange  for  the 
shipping  documents.  The  bills  of  lading 
were  sent  to  a  bank  in  Glasgow,  and  the 
pursuers,  on  receipt  of  an  order  notice  from 
the  bank,  paid  over  the  money  and  received 
the  documents  in  exchange.  The  money, 
on  being  paid  over,  was  immediately 
-arrested  by  the  pursuers  in  the  hands  of 
the  bank  to  found  jurisdiction.  Held,  inter 
■alia  {diss.  Ld.  Mackenzie),  that  the  pursuers 
were  not  barred  by  the  terms  of  their  con- 
tract with  the  defenders  from  attempting 
to  arrest  the  cash  payments  which  they  had 
themselves  made.  J.  &  C.  Murray  v. 
fCallace,  Marrs  &  Coy.,  1914,  S.  0.  114; 
51  S.  L.  R.  95;  1913,  2  S.  L.  T.  385. 

6.  Actings— Forgery  —  Adoption— Ques- 
tion Asked — Silence. — A  bank  sent  notice 
to  A.  that  his  bill  was  falling  due.  A.  had 
no  bill  out  and  took  no  notice.  It  appeared 
that  0.  had  forged  his  name.  Held  that  A.'s 
silence  did  not  bar  him  from  repudiating 
a  subsequent  bill  drawn  in  his  name  by  B. 
British  Linen  Coy.  v.  Cowan,  1906,  8  F. 
704;  43  S.  L.  R.  512;  13  S.  L.  T.  941. 

7.  Actings— Hotel  Licence— Application 
for  "  New  Certificate  "  and  for  "  Renewal " 
— Necessity  for  Confirmation.  —  Circum- 
stances in  which  held  that  the  holder  of  a 
six-day  licence  who  had  been  granted  an 
unrestricted  certificate  had  barred  himself 
irom  maintaining  that  confirmation  was 
unnecessary.  Quinn  v.  Magistrates  of  Paisley, 
1909,  S.  C.  1085;  46  S.  L.  R.  827;  1909, 
2  S.  L.  T.  35.  (See  also  Licensing  Laws, 
voce  Certificate.) 

8.  Actings  —  Public  Authority  —  Public 
Authorities  Protection  Act.— Actings  held 
to  bar  corporation  from  founding  on  the 
Act.     M'Innes'  Tr.  v.   Glasgow  Corporation, 


1908  (0.  H.),  46  S.  L.  R.  10  ;    16  S.  L.  T. 
224. 

9.  Actings— Sale— Use  by  Buyer  of  Goods 
Disconform  to  Contract  Delivered  to  and 
Rejected  by  him.— If  a  seller  deliver  goods 
disconform  to  contract,  and  the  buyer 
intimates  that  he  rejects  them  but  goes  on 
using  them  for  a  short  time,  he  loses  his 
right  to  reject  on  the  doctrine  of  personal 
bar.  Croom  &  Arthur  v.  Stewart  &  Coy 
1905,  7  F.  563;  42  S.  L.  R.  437;  12 
S.  L.  T.  799. 

10.  Actings— Town  Council— Removal  of 
Barricade  on  Private  Street  by  Town 
Council — Subsequent  Call  on  Adjoining 
Feuars  to  Pave  Street. — Circwmstcmces  in 
which  held  that  a  town  council,  which  had 
removed  a  barricade  placed  across  a  private 
street  by  the  adjoining  feuars  in  order  to 
exclude  traffic,  were  not  barred  by  these 
actings  from  subsequently  calling  on  the 
feuars  to  pave  the  street,  in  respect  that 
these  actings  had  not  prejudiced  the  feuars 
in  their  obligations  to  pave  the  street. 
Magistrates  of  Alloa  v.  Wilson,  1913,  S.  C.  6 ; 
50  S.  L.  R.  34;  1912,  2  S.  L.  T.  287. 

11.  Morar— Action  for  Slander.— Circum- 
stances  where  plea  of  Tnora  repelled  in  action 
of  damages  for  slander.  Cassidy  v.  Connochie, 
1907,  S.  C.  1112;  44  S.  L.  R.  831;  15 
S.  L.  T.  195. 

12.  Mora— As  Result  of  Delay  Joint 
DelincLuent  Freed— Street  Collision— Public 
Authorities  Protection  Act,  1893,  sec.  1.— 
A  lady  was  a  passenger  in  a  corporation 
tramway,  and  was  injured  by  a  collision  of 
the  tramway  and  a  lorry.  She  raised  an 
action  against  the  owner  of  the  lorry  more 
than  six  months  after.  The  Lord  Ordinary 
repelled  the  plea  of  the  defender  that 
through  her  delay  his  position  was  pre- 
jndiced  by  the  operation  of  the  Public 
Authorities  Protection  Act  in  respect  he 
could  not  have  the  corporation  sisted,  and 
allowed    an   issue.     Tinsley  v.    Macfarlane, 

1909  (O.  H.),  1  S.  L.  T.  341. 

13.  Mora^-Burgh  Surveyor— Claim  for 
Extra  Work  Done— Delay  in  Putting 
Forward  Claim— Onus.— In  an  action  by 
a  burgh  surveyor  against  his  employers 
to  recover  .£15,000  for  extra  work  done 
during  a  period  of  thirty-eight  years'  service 
which  he  alleged  was  outwith  the  scope  of  his 
duties,  A«Z(^  that  the  pursuer's  delay  in  making 

I  his  claim,  while  not  an  absolute  bar,  threw 
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the  mius  of  proving  the  claim  on  to  him  and 
that  he  had  failed  to  discharge  the  onus. 
Mackison's  Trs.  v.  Magistrates  of  Dundee, 
1909,  S.  C.  971;  46  S.  L.  E.  577;  1909, 
1  S.  L.  T.  383.  Affirmed  1910  (H.  L.),  S.  C. 
27  ;  47  S.  L.  E.  354  ;  1910,  1  S.  L.  T.  221. 

14.  Mora — Criminal  Prosecution— Delay 
in  Bringing  Suspension.— ^eM  that  a  com- 
plainer  who,  after  an  interval  of  nine 
months,  brought  a  Suspension  of  certain 
summary  proceedings  on  the  ground  of 
irregularities  in  their  form,  was  barred  by 
undue  delay  from  insisting  in  the  suspen- 
sion. White  V.  Jeans,  1911  (J.),  S.  C.  88; 
48  S.  L.  E.  825;  1911,  2  S.  L.  T.  54; 
6  Adam,  489. 

15.  Mora— Criminal  Prosecution— Delay 
in  Objecting  to  Relevancy  of  Complaint. — 

Where  a  complaint  charging  a  contravention 
of  a  statute  was  radically  bad,  held  that 
eleven  weeks'  delay,  and  payment  of  a  fine, 
did  not  bar  the  accused  from  challenging 
the  relevancy  of  the  complaint  and  suspend- 
ing the  conviction.  But  the  Court  refused 
bis  expenses.  Adams  v.  M'Kenna,  1906  (J.), 
8  F.  79  ;  43  S.  L;  E.  868  ;  14  S.  L.  T.  305  ; 
but  cf.  Kelly  v.  Smith,  1904  (J.),  7  F.  14; 
42  S.  L.  E.  203;  12  S.  L.  T.  530. 

16.  Mora^Landlord  and  Tenant— Claim 
for  Damages  by  Tenant— Delay  in  Putting 
Forward  Claim. — In  an  action  by  a  tenant 
against  his  landlord  in  the  tenth  year  of  his 
lease  to  recover  damages  alleged  to  have 
been  suffered  in  that  and  the  preceding 
year  through  the  landlord's  failure  to  fulfil 
certain  obligations  under  the  lease,  held  that 
the  pursuer  was  not  barred  by  delay  or  by 
having  paid  rent,  and  only  complaining 
without  making  a  specific  claim,  inasmuch 
as  the  damage  claimed  was  cumulative,  and 
the  pursuer  was  entitled  to  wait  till  it 
declared  itself  and  could  be  estimated. 
Ramsay  v.  Hovnson,  1908,  S.  C.  697 ; 
45  S.  L.  E.  539;  15  S.  L.  T.  983. 

17.  Mora— Prejudice— Change  of  Circum- 
stances—Action against  Trustees— Negli- 
gence.—Trustees  in  1870  delivered  a  disposi- 
tion of  heritable  property  to  a  beneficiary 
without  getting  payment  of  the  price  or 
seeing  that  the  price  was  paid.  In  1887 
two  trustees  were  assumed.  These  assumed 
trustees  in  1909  raised  an  action  against  the 
representatives  of  a  deceased  trustee  to  have 
them  ordained  to  make  good  the  price  to 
the  trust  estate.  It  was  held  established 
that  the  pursuers  knew,  shortly  after  the 


date  of  their  assumption  in  1887,  the  facts 
necessary  to  enable  them  to  sue  the  previous 
trustees  at  that  time.  Held  that  pursuers 
were  barred  by  mora  from  insisting  in  their 
action.  Schulze  v.  Dwn,  1910  (0.  H.), 
2  S.  L.  T.  189.  Reversed  1912,  S.  C.  50; 
49  S.  L.  E.  50;  1911,  2  S.  L.  T.  350. 
Observations  (by  Ld.  Salvesen)  on  the 
elements  necessary  to  support  the  plea  of 
mma.  {Raes  v.  Meek,  1889  (H.  L.),  16  E. 
31,  distinguished.)  The  judgment  of  the 
Inner  House  was  affirmed  1913  (H.  L.), 
S.  C.  12 ;  50  S.  L.  E.  520 ;  1913,  1  S.  L.  T. 
259. 

18.  Mora — Res  judicata — Service  of  Heirs 
— Action  of  Declarator  of  Legitimacy. — 
In  an  action  of  declarator  of  the  legitimation 
of  the  pursuer's  grandfather  per  subsequens 
matrimxmium  in  1803,  raised  in  1909,  Jield 
that,  whatever  their  effect  might  be  upon  the 
onus  of  proof,  the  action  was  not  excluded 
(1)  by  mora,  or  (2)  by  the  fact  that  the 
questions  raised  had  been  the  subject  of 
transaction  and  adjudication,  or  (3)  by  the 
fact  that  a  decree  of  service  in  favour  of  a 
younger  brotherof  the  pursuer's  grandfather 
as  eldest  lawful  son  and  nearest  and  lawful 
heir  of  the  pursuer's  great-grandfather  re- 
mained unchallenged.  Bosville  v.  Lord 
Macdmald,  1910,  S.  C.  597;  47  S.  L.  E. 
328;  1910,  1  S.  L.  T.  141. 


PHOTOGRAPHS 

Expenses     oe     Production     of,     see 

Expenses,  voce  Taxation. 
Of  Parties,  Admissible  as  Evidence  in 

Actions  of  Divorce,  see  Evidence, 

voce  Admissibility. 


PILOTAGE 

Compulsory,  see  Ship,  voce  Collision. 

PLANS 

Sale  of  Property  according  to,  see 
Property,  voce  Sale  of  Heritage. 

Value  of,  as  Evidence,  see  Evidence, 
voce  Admissibility. 

PLEDGE 

See  (1)  Eight  in  Security,  voce  Moveable. 
(2)  Sale,  voce  Passing  of  Property. 
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POINDING 

See  Diligence,  voce  Charge. 

1.  Competition  of  Diligence— Poinding 
Creditor  and  Trustee — Sequestration— Poor 
and  School  Rates— Revenue  Act,  1884,  sec. 
7  (2). — Held  that  the  word  "  sequestration  " 
occurring  in  sec.  7  (2)  of  the  Eevenue  Act, 
1884,  did  not  denote  a  sequestration  in  the 
sense  of  the  Bankruptcy  Acts,  but  denoted 
the  diligence  available  to  a  landlord  for 
recovery  of  his  rent,  and  that  accordingly 
a  poinding  executed  by  a  collector  for  poor 
and  school  rates  within  sixty  days  of  the 
debtor's  sequestration  was  ineffectual,  the 
collector's  remedy  being  to  claim  the  pre- 
ference to  which  he  was  entitled  in  the 
sequestration.  Sinclair  v.  Edinburgh  Parish 
Council,  1909,  S.  C.  1353 ;  46  S.  L.  R.  973 ; 
1909,  2  S.  L.  T.  189. 


2.  Poinding  by  Landlord  for  Rent  — 
Receipt  of  Cheque  for  Rent  Due  after 
Messenger  Instructed  to  Poind  but  before 
Goods  Inventoried  — Landlord  not  Aware 
until  after  Goods  Inventoried  whether 
Cheque  was  to  be  Honoured.— A  landlord 
of  certain  subjects  in  Caithness  instructed 
a  messenger-at-arms  in  Edinburgh  to  pro- 
ceed to  Caithness  and  poind  the  tenant's 
effects  on  the  expiry  of  a  charge  for  the 
rent  due.  After  the  messenger  had  been 
instructed  and  was  on  his  way  north  the 
landlord  received  a  cheque  in  Edinburgh 
for  the  amount  due  to  him  drawn  on  a 
Thurso  bank  and  granted  a  receipt  therefor. 
He  did  not  wire  or  write  to  countermand 
the  messenger's  instructions,  and  the  goods 
were  inventoried  and  poinded  on  the  day 
following  the  receipt  of  the  cheque.  The 
landlord  was  not  aware  that  the  cheque 
had  been  duly  honoured  until  some  days 
thereafter.  Held  that  in  the  circumstances 
the  landlord  was  entitled  to  proceed  with 
his  diligence  at  least  to  the  extent  which 
he  had  done,  viz.  of  poinding  and 
inventorying.  Caithness  Flagstone  Coy.  v. 
Threvpland,  1907  (0.  H.),  15  S.  L.  T.  357. 


3.  Poinding  of  Effects  Previously  Seques- 
trated for  Rent— Competency.— Where  a 
landlord  has  taken  out  a  sequestration  for 
rent  a  personal  creditor  of  the  tenant  is 
entitled  to  poind  the  sequestrated  effects, 
although  he  is  not  entitled  to  sell  them  or 
remove  them  from  the  premises.  Wyllie 
V.  Fisher,  1907,  S.  C.  686 ;  44  S.  L.  E.  506 ; 
14  S.  L.  T.  894. 


4.  Poinding  of  the  Ground— Arrears  of 
Feu-Duty  —  Sequestration  of  Vassal  — 
Extent  of  Superior's  Security  — Convey- 
ancing (Scotland)  Act,  1874,  Amendment 
Act,  1879  (42  &  43  Vict.  c.  40),  sec.  3— 
Conveyancing  (Scotland)  Acts.  (1874  and 
1879)  Amendment  Act,  1887  (50  &  51  Vict, 
c.  69),  sec.  2. — Held  that  the  above  sections 
applied  to  the  security  of  a  superior  who 
had  obtained  a  decree  of  poinding  of  the 
ground  for  arrears  of  feu-duty  after  the 
estate  of  his  vassal  had  been  sequestrated,, 
but  that  the  poinding  should,  in  competition 
with  the  trustee,  be  available  only  for  the 
current  term's  feu-duty  and  one  year's 
arrears.  Campbell  v.  Edinburgh  Parish 
Council,  1911,  S.  C.  280;  48  S.  L.  E.  193; 
1910,  2  S.  L.  T.  409. 


5.  Poinding  of  the  Ground — Recovery  of 
Feu-Duty — Payments  by  Tenants — Nature 
of  Payments. — Opinion  per  curiam  that  a 
superior  who,  to  recover  feu-duty,  had 
obtained  a  decree  of  poinding  of  the  ground, 
and  thereafter  had  uplifted  the  rents  from 
the  tenants  of  the  houses  on  the  feu,  was 
not  a  person  in  receipt  of  rent  but  of  feu- 
duty  ;  and  observed  by  Lord  Dundas ; 
"Though"  a  superior  "may  bring  a 
poinding  of  the  ground  to  recover  his  feu- 
duty,  such  action  is  not,  in  any  correct 
sense,  the  assertion  of  a  claim  to  the  rents 
or  a  diligence  to  attach  them  "  {Royal  Bank 
v.  Dixon,  1868,  6  M.  995,  ^er  Ld.  Bareaple, 
p.  9  9  7 ).  A  berdeen  Corporation  v.  British  Linen 
Bank,  1911,  S.  C.  2.39;  48  S.  L.  E.  151; 
1910,  2S.  L.  T.  348. 


POLICE 

See  (1)  Arrest. 

(2)  Burgh. 

(3)  Bye-Law. 

(4)  Justiciary. 

Communications  to,    see  Slanber,  voce 
Privilege. 
Diligence  to  Recover,  see  Evidence, 
voce  Confidentiality. 
Constable,  Title  to  Sue  of,  see  Title 

to  Sue,  voce  Constable. 
Wrongous  Information  to,  see  Eepara- 
tion,  voce  Actionable  Wrong. 

1.  Police  Commissioners  and  Police  — 
Terms  of  Employment— Liability  of  Com- 
missioners for  Errors  of  the  Police— Burgh 
Police  (Scotland)  Act,  1892  (55  &  56  Vict.  c. 
55),  sees.  78,  85, 86,  and  95— Police  (Scotland) 


705 


POLICE— POOE 


706 


Act,  1890  (53  &  54  Vict.  c.  67),  sec.  10.— 
The  relationship  of  master  and  servant  or 
of  employee  and  employed  does  not  exist 
between  the  commissioners  of  a  police 
burgh  and  the  police,  and  accordingly  the 
commissioners  are  not  liable  to  be  called 
on  to  answer  for  the  errors  of  the  police. 
Muir  V.  Hamilton  Magistrates,  &c.,  1910 
(0.  H.),  1  S.  L.  T.  164. 

2.  Police  Constable— Bribery— "  Agent " 
—  Prevention  of  Corruption  Act,  1906 
(6  Edw.  VII.  c.  34),  sec.  I.— Held  that  a 
police  constable  was  an  agent  of  the  chief 
constable  within  the  meaning  of  sec.  1 
of  the  Prevention  of  Corruption  Act,  1906. 
Graham  v.  Hart,  1908  (J.),  S.  C.  26; 
45  S.  L.  E.  332;  15  S.  L.  T.  V49 ; 
5  Adam,  457. 

3.  Police  Officer— Tenure  of  Office— Dis- 
missal by  Chief  Constable  —  Claim  for 
Wrongful  Dismissal.— A  police  constable 
holds  office  at  the  will  and  subject  to  the 
discretion  of  the  chief  constable.  That  the 
latter  dismisses  a  member  of  the  force  to 
gratify  feelings  of  personal  spite  does  not 
found  an  action  for  damages.  Brown  v. 
Edinburgh  Magistrates,  1907,  S.  C.  256; 
44  S.  L.  E.  213  ;  14  S.  L.  T.  610. 


POOR 

Ajble-bodied  Person,  6,  13,  35. 

Adequacy  of  Eelief,  7,  8. 

Birth  Settlement,  17. 

Capacity  to  Acquire  Settlement,  16, 

17,  23-26,  31. 
Charitable  Institution,  Eesidence  in, 

4,  34. 
Combination  of  Offices,  1. 
Constructive  Eesidence,  29,  32. 
Continuity  of  Eesidence,  15,  20,  21,  28, 

33,  34. 
Derivative  Settlement,  13-21. 
Deserted  Children,  13. 
Deserted  Wife,  14,  20,  22,  35. 
Destitute  Children,  15. 
forisfamiliation,  27,  34. 
Illegitimate  Child,  16,  17. 
Interruption,  10,  14. 
Local  Government  Board,  5,  8,  11. 
Loss  of  Settlement,  15,  28,  35. 
Lunatic,  2,  3,  9,  18,  23-28. 
Medical  Officer,  1,  5. 
Out-door  Eelief,  7. 
Parentage,  16,  17. 
Pauper   Pursuer,  see    Title   to   Sue, 

wee  Pauper. 
Poorhouse,  Medical  Officer  of,  1,  5. 


Poorhouse  Eelief,  7,  8. 
Poor  Law  Act  1845,  Title  to  Prose- 
cute  under,    see   Justiciary,  voce 

Prosecutor. 
Poor's  Eoll,  see  voce. 
Pupil,  15,  16,  18,  19,  31. 
Eates,  see  voce  Assessments. 
Eelief,  6-1 1 ;  see  also  voce  Settlement, 
infra. 

Able-bodied  Person,  6,  13,  35. 

Adequacy  of,  7,  8. 

Admission  of  Liability,  9,  10. 

Lunatic,  2,  3,  9,  18,  23-28. 

Outdoor,  7. 

Poorhouse,  7. 

Eeceived  by  Workman  Claiming 
Compensation,  see  Workmen's 
Compensation,  voce  Compensa- 
tion. 
Eemoval  Order,  3,  12. 
Eesidence,  3,  4,  12-17,  20,  21,  24-35. 
Settlement,  2,  9,  13-35. 

1.  Combination  —  Poorhouse  —  Appoint- 
ment of  Officers— Board  of  Management. — 
Held  that  expression  of  power  to  combine 
certain  offices  did  not  imply  prohibition 
against  combining  offices  of  house  governor 
and  medical  officer.  Parish  Council  of  Dwn- 
donald  and  Others  v.  Cunninghame  Poorhovse 
Oommittee,  1908  (0.  H.),  15  S.  L.  T.  1047. 

2.  Lunatic  Pauper— Relief  to  Lunatic 
Child. — The  fact  that  a  lunatic  child  has 
received  parochial  relief  does  not  constitute 
the  parent  a  pauper,  but  he  may,  notwith- 
standing, acquire  a  settlement.  Brechin 
Parish  Council  v.  Montrose  Parish  Cowncil, 
1904,  7  F.  207;  42  S.  L.  E.  150; 
12  S.  L.  T.  477. 

3.  Lunatic  Pauper  —  Warrant  for  Re- 
moval of  Pauper  from  Scotland  to  England 
— Appeal  to  Local  Government  Board — 
Competency  —  "  Residence  "  of  Lunatic — 
Poor  Law  (Scotland)  Act  1898  (61  &  62 
Vict.  c.  21),  sec.  5. — Held  {rev.  Ld.  Skerring- 
ton)  that  the  word  "  resided "  as  used  in 
sec.  5  of  the  Poor  Law  Act,  1898,  means 
simply  "  lived  "  without  being  qualified  by 
the  word  "intelligently,"  and  accordingly 
that  an  appeal  to  the  Local  Government 
Board  against  a  warrant  for  the  removal 
of  a  pauper  lunatic  from  Scotland  was 
competent.  Edinburgh  Parish  Council  v. 
Local  Government  Board  for  Scotland,  1914, 
S.  C.  241;  51  S.  L.  E.  192;  1914,  1 
S.  L.  T.  58. 

4.  Pauper— Residence  in  Blind  Asylum. 
— Maintenance  of  a  child  in  a  blind  asylum 
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in  terms  of  the  Education  of  Blind  and 
Deaf-Mute  Children  (Scotland)  Act,  1890, 
has  not  the  effect  of  pauperising  the  child. 
Greenock  Parish  Council  v.  Govan  Parish 
Gamdl,  1905,  7  F.  884 ;  42  S.  L.  E.  682 ; 
13  S.  L.  T.  206. 

5.  Poorhouse  —  Medical  Officer  —  Dis- 
missal.— The  medical  officer  of  a  poor- 
house  cannot  be  dismissed  without  the 
sanction  of  the  Local  Government  Board. 
Dwndonald  Parish  Council  v.  Cunninghame 
Pom-house  Cmnmittee,  1909,  S.  C.  829;  46 
S.  L.  R.  370 ;  1909,  1  S.  L.  T.  205. 

6.  Eelief— "  Able-hodied." — Circumstances 
in  which  a  man,  who  had  supported  him- 
self but  had  not  earned  enough  to  support 
his  children  also,  was  held  to  be  "able- 
bodied  "  in  the  sense  of  the  Poor  Law. 
Observations  (by  Lds.  Dundas  and  Salvesen) 
on  meaning  of  the  term  {Knox  v.  Eewat, 
1870,  8  M.  397,  commented  on  and  dis- 
tinguished). Old  Machar  Parish  Council  v. 
Aberdeen  Parish  Council,  1912,  S.  C.  26; 
49  S.  L.  E.  20;  1911,  2  S.  L.  T.  334. 

7.  Kelief— Adequacy  of. — Circumstances 
in  which  held  that  an  ofiFer  of  poorhouse 
relief  as  against  outdoor  relief  was  in- 
adequate. Cuthill  V.  Parish  of  Inverkeilor, 
1909  (0.  H.),  1  S.  L.  T.  189. 

8.  Relief— Adequacy— Offer  of  Poorhouse 
— Review- Poor  Law  Amendment  (Scot- 
land) Act,  1845  (8  &  9  Vict.  c.  83),  sees.  74 
and  75. — An  offer  of  admission  to  the  poor- 
house by  a  parish  council  is  not  final,  but 
is  subject  to  review  by  the  Local  Govern- 
ment Board  and  the  Court  of  Session  on 
the  ground  of  being  "inadequate."  Circum- 
stances in  which  held  that  an  offer  of  admis- 
sion to  the  pporhouse  was  "inadequate" 
relief.  Cuthill  v.  Inverkeilor  Parish  Council, 
1910,  S.  C.  206;  47  S.  L.  E.  134;  1909, 
2  S.  L.  T.  422. 

9.  Relief  —  Admission  of  Liability  — 
Change  of  Circumstances.  —  Brechin  ad- 
mitted liability  for  relief  given  by  Montrose 
in  1877  to  the  lunatic  son  of  a  Brechin 
man.  Subsequently  the  man  acquired  a 
settlement  in  Montrose,  and  in  1891  the 
son  became  chargeable  upon  the  parish. 
Held  that  the  admission,  rightly  given  by 
Brechin  in  1877,  did  not  bind  that  parish 
after  the  father  had  acquired  a  settlement 
in  Montrose.  Brechin  Parish  Council  v. 
Montrose  Parish  CcntncU,  1904,  7  F.  207; 
42S.  L.  E.  150;  12  S.  L.  T.  477. 


10.  Relief—  Admission  of  Liability  — 
Interruption  of  Relief  Subsequently  to 
Admission  of  Liability. — When  one  parish 
admits  liability  to  relieve  another  parish  in 
respect  of  a  pauper,  the  cessation  of  rehef 
for  a  number  of  days,  during  which  the 
pauper  left  the  relieving  parish's  poorhouse, 
held  not  to  operate  a  loosening  of  the 
admission.  West  Gaidar  Parish  Council  v. 
Bo'ness  and  Shotts  Parish  Cowncil,  1905, 
8  F.  57 ;  43  S.  L.  E.  68 ;  13  S.  L.  T.  533. 

11.  Relief— Poor  Law  (Scotland)  Act, 
1845,  sees.  74  and  75— Minute  of  Local 
Government  Board. — No  finality  attaches 
to  a  minute  of  the  Local  Government 
Board  that  a  poor  person  has  just  cause 
of  action  against  a  parish.  Cuthill  v.  Parish 
Council  of  Inverkeilor,  1909  (0.  H.),  1  S.  L.  T. 
189. 

12.  Removal  of  Pauper  to  England  — 
Finding  as  to  Residence  in  Sheriff's 
Warrant— Poor  Removal  Act,  1862  (25  & 
26  Vict.  c.  113),  sec.  2.— Observed  (by  Ld. 
Dundas)  that  the  residence  for  three  years 
specified  in  sec.  2  of  the  Poor  Eemoval 
Act,  1862,  for  the  case  of  a  removal  from 
Scotland  to  England  is  a  residence  in 
England  and  not  in  Scotland.  Edinburgh 
Parish  Council  v.  Local  Government  Board  for 
Scotland,  1914,  S.  C.  241 ;  51  S.  L.  E.  192; 
1914,  1  S.  L.  T.  58. 

13.  Settlement  —  Derivative  —  Deserted 
Children — Acquisition  by  Father  of  New 
Settlement  during  Children's  Charge- 
ability. — In  1905  four  pupil  children 
became  chargeable  to  the  parish  of  Old 
Machar,  where  their  father  had  then  a 
settlement.  In  the  following  year  the 
father,  who  was  able-bodied,  left  Old 
Machar  and  was  not  traced  until  1909, 
when  he  was  discovered  in  Aberdeen, 
where  he  had  acquired  a  settlement.  Old 
Machar  (where  the  children  had  in  the 
meantime  been  supported)  then  intimated 
to  the  parish  of  Aberdeen  a  claim  of  relief 
of  liability  from  the  date  of  the  notice. 
Held  that,  owing  to  the  location  of  the 
father  as  an  able-bodied  man  with  a  settle- 
ment in  Aberdeen,  Old  Machar  ceased  to 
be  liable  for  the  maintenance  of  the  children 
from  the  date  of  the  notice,  and  that  Aber- 
deen was  bound  to  relieve  Old  Machar  of 
the  sums  expended  on  maintenance  after 
that  date  (Paisley  Parish  Cowncil  v.  Bow  aid 
Glasgow  Parish  Councils,  1908,  S.  C.  731, 
and  Leith  Parish  Council  v.  Aberdeen  Parish 
Council,  1910,  S.  C.  404,  distinguished).    Old 
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Machar  Pariah  Council  v.  Aberdeen  Parish 
Council,  1912,  S.  C.  26 ;  49  S.  L.  E.  20  : 
1911,  2  S.  L.  T.  334. 

14.  Settlement  —  Derivative  —  Deserted 
Wife  —  ChargeaMlity  of  Wife  during 
Husband's  Desertion— Return  of  Husband 
—  Interruption    of    Chargeability.  —  In 

January  1902  a  husband,  who  then  had  a 
residential  settlement  in  the  parish  of  Row, 
went  abroad  and  eventually  deserted  his 
wife.  In  March  1904  his  wife  became 
chargeable,  as  a  pauper  in  her  own  right, 
to  the  parish  of  his  settlement.  On  14th 
January  1905  the  husband  returned  to  his 
wife,  but  by  this  time  he  had  lost  his  resi- 
dential settlement  in  Row.  Held  that  the 
pauperism  of  the  wife,  which  began  in  1 904, 
ceased  with  the  return  of  her  husband,  and 
that  on  a  new  period  of  pauperism  com- 
mencing she  followed  the  then  settlement 
of  her  husband,  which  was  not  that  of  Row. 
New  Kilpatrirk  Parish  Council  v.  Row  Parish 
Cmncil,  1911  (0.  H.),  2  S.  L.  T.  311. 

15.  Settlement  —  Derivative  —  Destitute 
Children— Father  Sentenced  to  Penal  Ser- 
vitude— Loss  of  Settlement  by  Father. — 
M.'s  pupil  children  became  destitute  and 
received  relief  in  the  parish  of  Leith  through 
M.,  their  father,  being  sentenced  to  penal 
servitude.  At  the  date  of  his  imprison- 
ment M.'s  children  had  a  settlement  in 
Aberdeen,  derived  from  him.  The  parish 
of  Aberdeen  admitted  liability  up  to  three 
years  from  the  date  when  M.  left  Aberdeen, 
but  they  repudiated  liability  thereafter,  on 
the  ground  that  M.  having  lost  his  settle- 
ment in  Aberdeen  his  children  had  lost 
theirs  also.  Held  that  the  children  were 
paupers  in  their  own  right,  and  that  during 
chargeability  their  settlement  could  not 
change,  and  accordingly  the  parish  of  Aber- 
deen remained  liable  (Beattie  v.  Adamson, 
1866,  5  M.  47,  applied;  Milne  v.  Henderson 
■and  Smith,  1879,  7  R.  317,  disapproved). 
Leith  Parish  Council  v.  Aberdeen  Parish 
Council,  1910,  S.  C.  404;  47  S.  L.  R.  263; 
1910,  1  S.  L.  T.  119. 

16.  Settlement  —  Derivative  —  Illegiti- 
mate Child.— P«r  Lord  Kyllachy  :  "  (1)  An 
illegitimate  child  stands  toward  his  mother's 
settlement  in  the  same  relation  as  a  legiti- 
mate child  towards  his  father's  settlement. 
(2)  Up  to  puberty  a  legitimate  child  takes 
his  father's  settlement,  whatever  it  is  and 
however  constituted.  (3)  Similarly  an 
illegitimate  child  takes  up  to  puberty  his 
mother's  settlement,  whatever  it  is  and 
however  constituted,  whether  by  residence 


or  birth  or  marriage.  (4)  On  the  other 
hand,  at  puberty  a  legitimate  child  takes 
his  father's  residential  settlement.  ...  (5) 
Similarly  an  illegitimate  child  takes  at 
puberty  any  residential  settlement  acquired 
by  its  mother.  ..."  But  held  that  an 
illegitimate  child  does  not  take  after 
puberty  his  mother's  settlement  derived  by 
marriage.  Greenock  Parish  Council  v.  Govan 
Parish  Council,  1905,  7  F.  884;  42  S.  L.  R. 
682;  13  S.  L.  T.  206. 

17.  Settlement  —  Derivative  —  Illegiti- 
mate Minor— Mother  without  Residential 
Settlement. — Held  that  an  illegitimate 
child,  who  after  puberty  has  become 
chargeable,  and  who  has  not  acquired  a 
residential  settlement,  takes  the  residential 
settlement  of  the  mother,  but  failing  that 
takes  its  own  birth  settlement.  Greenock 
Parish  Council  v.  Kilmarnock  and  Stirling 
Parish  CouncUs,  1911,  S.  C.  570;  48  S.  L.  E. 
444;  1911,  1  S.  L.  T.  218. 

18.  Settlement  —  Derivative  —  Insane 
Pupil— Divorce  of  Father  with  Custody  of 
Child  to  Mothei.— Held  by  Lord  Skerring- 
ton  (Ordinary)  that  the  settlement  of  a 
legitimate  pauper  lunatic,  who  had  been 
a  complete  imbecile  all  her  life,  and  was 
accordingly  in  the  position  of  a  perpetual 
pupil,  was  that  of  her  father,  and  was 
unaffected  by  the  fact  that  prior  to  her 
attaining  puberty  her  father  had  been 
divorced,  and  she  had  remained  in  the 
custody  of  her  mother  by  order  of  the 
Court.  City  Parish  of  Edinburgh  Parish 
Council  V.  Kirkcaldy  and  Dysart  Parish 
Cmncil,  1912  (0.  H.),  2  S.  L.  T.  267. 

19.  Settlement  —  Derivative  —  Mother's 
Acquired  Settlement.— A  legitimate  pupil 
child  on  the  death  of  his  father  takes  a 
derivative  settlement  in  the  parish  in  which 
his  father  had  a  settlement  at  the  date  of  his 
death ;  where,  however,  the  mother  survives 
the  father  and  acquires  a  settlement  in  a 
parish  other  than  that  of  the  father's 
settlement,  the  pupil  becoming  chargeable 
is  entitled  to  relief  from  the  parish  of  his 
mother's  settlement  during  her  life,  but  on 
her  death  the  suspended  liability  of  the 
father's  parish  revives.  Butherglen  Parish 
Council  V.  New  Monkland  Parish  Cowncil, 
1907,  S.  C.  1053;  44  S.  L.  R.  757;  15 
S.  L.  T.  135. 

20.  Settlement—  Derivative— Residential 
—Deserted  Wife  — Husband  Unheard  of 
since  Date  of  Desertion.— A  wife,  having 


711 


POOE 


712 


been  deserted  by  her  husband,  became  and 
remained  chargeable.  The  parish  of  the 
husband's  residential  settlement  admitted 
liability,  but  when  three  years  had  elapsed 
from  the  time  of  his  leaving  that  parish, 
during  which  he  had  admittedly  not  been 
back  in  that  parish,  it  repudiated  further 
liability  on  the  ground  that  the  husband 
had  now  lost  his  residential  settlement 
there,  and  that  primA  facie  the  parish  of 
his  birth  was  now  liable.  Nothing  was 
known  of  the  husband  subsequent  to  his 
desertion.  Held  that  the  parish  of  the 
husband's  residential  settlement  at  the 
date  of  his  wife's  becoming  chargeable 
remained  liable.  Paisley  Parish  Council  v. 
Bow  and  Glasgow  Parish  Councils,  1908, 
S.  C.  731 ;  45  S.  L.  E.  556 ;  15  S.  L.  T. 
1020. 

21.  Settlement— Derivative — Residential 
—Poor  Law  (Scotland)  Act,  1898  (61  &  62 
Vict.  c.  21),  sec.  1— Chargeability  of  Hus- 
band Prior  to  Act — Residence  for  Three 
Years  Prior  to  Chargeability— Chargeability 
of  Widow. ^S.,  born  in  Ireland,  resided 
continuously  in  the  City  Parish  of  Aberdeen 
from  9th  November  1893  to  16th  Sep- 
tember 1897,  and  maintained  himself  with- 
out having  recourse  to  begging  and  without 
having  received  parochial  relief,  but  from 
the  latter  date  he  was  almost  continuously 
in  receipt  of  relief  from  that  parish  until 
his  death  in  February  1905.  On  various 
occasions  thereafter  S.'s  widow,  who  was 
bom  in  BanflF  and  was  married  to  S.  on 
9th  November  1893,  received  relief  from 
the  City  Parish  of  Aberdeen.  That  parish 
council  raised  an  action  against  the  Parish 
Council  of  Banff  for  repayment'of  the  sums 
expended  in  relief  of  S.'s  widow.  Held 
(by  a  majority  of  seven  Judges,  diss.  Lord 
Justice-Clerk  and  Lds.  Ardwall  and  John- 
ston) that  in  respect  of  the  three  years' 
residence  of  S.  in  Aberdeen  prior  to  1  Gth 
September  1897  S.'s  widow  had  acquired 
as  at  the  effective  date  of  her  chargeability 
a  derivative  residential  settlement  in 
Aberdeen,  and  that  the  Parish  Council  of 
Aberdeen  had  no  claim  of  relief  against 
the  Parish  Council  of  Banff.  {Authorities 
considered;  Parish  Caimdl  of  Falkirk  v. 
Parish  Councils  of  Govan  and  Stirling,  1 900, 
2  F.  998,  approved).  Aberdeen  Parish 
Council  V.  Banff  Parish  Council,  1910,  S.  C. 
116  ;  47  S.  L.  E.  123 ;  1909,  2  S.  L.  T.  426. 

22.  Settlement  —  Husband  of  Pauper  — 
Desertion  by  Husband — Presumption  of 
Husband's  Death. — A  woman  of  over  eighty 
years  of  age  was  married  in  1852.     Her 


husband  deserted  her  two  or  three  years 
after  and  was  never  again  heard  of.  The 
woman  became  chargeable  in  1906.  In  an 
action  as  to  the  wife's  settlement  it  was 
pleaded  that  the  husband  must  be  pre- 
sumed to  be  dead.  The  Lord  Ordinary 
allowed  a  proof  on  the  question  of  the 
pauper's  settlement,  and  with  respect  to 
the  averments  as  to  the  presumption  of 
life  of  the  deserting  husband,  a  proof  before 
answer.  Parish  Council  of  Inverkeihr  v. 
Parish  Council  of  Dundee,  1909  (0.  H.),  1 
S.  L.  T.  322. 

23.  Settlement  —  Lunatic— A  girl  of 
seventeen,  of  unsound  mind  and  illegitimate, 
deserted  her  parent  in  December  1904,  and 
was  found  in  January  1905  unable  to  look 
after  herself.  She  was  certified  as  insane. 
Held  she  was  a  lunatic  and  could  not 
acquire  a  settlement.  Parish  of  Inwrkip 
V.  Parish  of  Nairn,  1909  (0.  H.),  1 
S.  L.  T.  99. 

24.  Settlement  —  Lunatic— Residence.— 
One,  de  facto  insane,  although  not  certified 
or  confined,  cannot  acquire  a  residential 
settlement.  Cathcart  Parish  Cmmdl  v. 
Glasgow  Parish  Council,  1906,  8  F.  870; 
43  S.  L.  E.  653 ;  14  S.  L.  T.  99. 

25.  Settlement  —  Lunatic  —  Residence- 
Capacity  to  Acquire  Settlement — Ptoof.— 
Five  years  after  puberty  a  female  pauper 
was  certified  as  insane  and  committed  to 
a  lunatic  asylum.  She  was  the  illegitimate 
daughter  of  a  woman  who  was  a  wandering 
pedlar,  and  who  happened  to  be  in  the 
parish  of  Nairn  at  the  date  of  the  pauper'a 
birth.  In  an  action  at  the  instance  of  the 
relieving  parish  against  the  parish  of  the 
pauper's  birth,  the  proof  showed  that  the 
pauper's  condition  at  the  age  of  puberty 
was  substantially  the  same  as  her  condition 
when  she  was  certified  as  insane.  Held 
that  the  pauper  had  never  been  capable  of 
acquiring  a  settlement  in  her  own  right, 
and  that  accordingly  her  settlement  re- 
mained that  of  her  mother,  and  defenders 
assoilzied.  Inverkip  Parish  Council  v.  Nairn 
Parish  Council,  1909,  47  S.  L.  E.  54;  2 
S.  L.  T.  264. 

26.  Settlement  —  Lunatic  —  Residence— 
Capacity  to  Acquire  Settlement— Proof.— 
In  an  action  between  two  parish  councils 
brought  to  determine  which  was  liable  for 
the  support  of  a  female  pauper  who  was 
certified  insane  in  1908,  the  question 
depended  upon  whether,  during  the  three 
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years  following  on  her  attainment  of 
puberty  in  1903,  she  was  capable  of 
acquiring  a  settlement  in  the  parish  in 
which  she  then  resided.  Held  that  the 
certificate  of  insanity  in  1908  did  not  of 
itself  justify  an  inference  of  insanity  at 
the  earlier  period,  but  was  merely  an  item 
of  evidence  to  be  taken  into  account  along 
with  others.  Evidence  which  was  held 
sufficient  to  establish  that  a  pauper  was 
incapable  of  acquiring  a  residential  settle- 
ment. Stirling  Parish  Council  v.  Dunblane 
Parish  Cornidl,  1912,  S.  C.  316  ;  49  S.  L.  E. 
271 ;  1912,  1  S.  L.  T.  32.  (And  see  voce 
Review  (Appeal).) 

27.  Settlement  —  Lunatic  —  Residence — 
Forisfamiliation  —  Father's  Settlement. — 
If  a  lunatic  child,  unforisfamiliated,  becomes 
chargeable  on  the  parish,  it  is  the  parish 
of  his  father's  settlement  at  the  time  when 
he  did  become  chargeable  that  is  bound 
to  support  him.  Brechin  Parish  Oowncil  v. 
Montrose  Parish  Council,  1904,  7  F.  207; 
42  S.  L.  R.  150;  12  S.  L.  T.  477. 

28.  Settlement  —  Lunatic  —  Besideuce — 
Lunatic  (Scotland)  Act,  1857,  sec.  75. — A 
woman,  who  had  previously  acquired  a 
residential  settlement  in  a  parish,  was  on 
15th  August  1895,  being  a  pauper  and  a 
lunatic,  admitted  upon  a  warrant  of  the 
Sheriff  to  the  district  asylum,  which  was 
outwith  the  parish.  The  parish  maintained 
her  until  2nd  November  1895.  From  that 
date  till  1st  May  1906  she  was  maintained 
in  the  same  asylum  by  her  brother,  her 
name  being  transferred  from  the  list  of 
pauper  patients  to  that  of  private  patients. 
After  1st  May  1906  her  brother  ceased  to 
support  her.  Held  {diss.  Ld.  Johnston) 
that  she  had  not  lost  the  residential  settle- 
ment which  she  had  on  15th  August  1895, 
and  that  the  parish  of  her  residential  settle- 
ment, and  not  the  parish  of  her  birth,  was 
liable  for  her  maintenance  {Kirkwood  v. 
Lennox,  1869,  7  Maeph.  1027 ;  6  S.  L.  R. 
670,  followed).  Bigg  v.  Bell,  1908,  S.  C. 
S74 ;  45  S.  L.  R.  764 ;  16  S.  L.  T.  190. 

29.  Settlement— Kesidence— Absence  for 
One  Month— Constructive  Residence.— A 
lorryman  resided  in  the  parish  of  R.  from 
October  1901  until  May  1902,  when,  in 
consequence  of  an  accident,  he  fell  out  of 
employment.  He  then  left  the  parish,  after 
giving  up  his  room  and  sending  his  effects 
to  the  railway  station,  and  visited  various 
places  in  search  of  employment,  but  without 


success.  About  a  month  afterwards 
(June  1902)  he  returned  to  the  parish 
of  R.,  where  he  had  again  found  employ- 
ment, and  remained  there  until  October 
1906.  In  1905  he  became  chargeable. 
Held  by  Lord  Cullen  (Ordinary)  that  he 
had  not  acquired  a  residential  settlement 
in  the  parish  of  R.  East  Kilbride  Parish 
Council  V.  Alvah  and  Row  Parish  Councils, 
1911  (0.  H.),  1  S.  L.  T.  210. 

30.  Settlement— Residence—  Acctuisition 
— Time— Computation  of— "Three  Years." 
— ^The  three  years  required  by  the  Act  of 
1898  for  the  acquisition  of  a  settlement  by 
residence  are  computed  according  to  the 
calendar,  and  do  not  expire  until  the  same 
day  in  the  calendar  three  years  afterwards. 
Cavers  Parish  Council  v.  Smailhokn  and  Urr 
Parish  Council,  1909,  S.  C.  195 ;  46  S.  L.  R. 
170;  16  S.  L.  T.  627. 

31.  Settlement — Residence — Capacity  to 
Acquire  —  Minor  —  Education  (Scotland) 
Act,  1901,  sees.  1,  2.— The  Education  Act 
makes  no  alteration  upon  the  capacity  of 
a  girl  of  twelve  to  acquire  a  settlement. 
Govan  Parish  Council  v.  Glossary  Parish 
Council,  1908,  S.  C.  64;  45  S.  L.  R.  55; 
15  S.  L.  T.  513. 

32.  Settlement  —  Residence  —  Construc- 
tive.— Facts  held  to  fall  short  of  proving 
constructive  residence.  West  Colder  Parish 
Council  V.  Bo'ness  and  Shotts  Parish  Council, 
1905,  8  F.  57  ;  43  S.  L.  R.  68  ;  13  S.  L.  T. 
533. 

33.  Settlement  —  Residence— Continuity 
of  Residence— Poor  Law  (Scotland)  Act, 
1898  (61  &  62  Vict.  c.  21),  sec.  1.— In 
September  1906  a  workman  found  employ- 
ment as  a  coal-heaver  in  the  parish  of  A., 
which  was  not  the  parish  of  his  birth  settle- 
ment. In  the  following  summer,  when  the 
coal  trade  became  slack,  he  left  the  parish 
and  went  into  training  with  the  militia, 
and  thereafter  worked  at  the  harvest. 
After  an  absence  of  three  months  hereturned 
to  the  parish  of  A.  and  resumed  his  former 
employment.  In  the  summer  of  1908  he 
again  left  the  parish  for  militia  training 
and  harvest  work,  his  absence  on  this 
occasion  lasting  over  three  months.  He 
then  returned  to  the  parish  of  A.  and 
continued  in  his  former  employment  there 
until  June  1910,  when  he  became  chargeable. 
Held  that  he  had  not  acquired  a  residential 
settlement  in  the  parish  of  A.  (Mackenzie 
V.  Cameron,  1858,  21  D.  93,  distinguished.) 
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Ayr  Parish  Cmndl  v.  Wigtown  Parish  Council, 
1913,  S.  C.  13;  50  S.  L.  E.  21;  1912, 
2  S.  L.  T.  297. 

34.  Settlement  —  Residence  —  Pupil  — 
Forisfamiliation  —  Cliaritable  Support.— 
From  the  age  of  six  till  she  was  twenty 
a  child  resided  in  a  charitable  institution 
without  support  from  or  communication 
with  her  parent.  Seld  that  she  was  foris- 
familiated and  had  acquired  a  settlement 
in  the  parish  in  which  the  charitable 
institution  was.  Kilmalcolm  Parish  Council 
V.  Glasgow  Parish  Council,  1906  (H.  L.), 
8  F.  12 ;  43  S.  L.  E.  639 ;  14  S.  L.  T.  82. 

35.  Settlement  —  Residential  —  Husband 
Deserting  Wife  —  Chargeability  of  Wife 
during  Husband's  Absence — Whether  Hus- 
band's Settlement  Retained.— A.  M.  had, 
on  9th  January  1902,  a  residential  settle- 
ment in  the  parish  of  Eow.  On  the 
following  day  he  removed  with  his  wife 
and  family  to  the  parish  of  New  Kilpatrick. 
He  then  went  abroad,  and  eventually 
deserted  his  wife  and  family.  During  his 
absence,  in  1904,  his  wife  became  charge- 
able. Held  that  as  he  had  not  ceased  to 
be  able-bodied,  the  receipt  of  relief  by  his 
wife  had  not  the  effect  of  pauperising  him, 
and  accordingly  that  he  had  by  12th 
January  1905  lost  his  residential  settlement 
in  Eow.  New  Kilpatrick  Parish  Council  v. 
How  Parish  Council,  1911  (0.  H.),  2  S.  L.  T. 
311. 


POOR'S  ROLL 

1.  Admission —  Appeal  —  Reporters 
Equally  Divided. — The  Court  refused  admis- 
sion to  the  poor's  roll  where  there  was  a 
judgment  of  a  Sheriff  against  the  applicant, 
and  the  reporters  prohalilis  causa  were 
divided  in  opinion.  Edgar  v.  Johnston, 
1904,  6  F.  825;  41  S.  L.  E.  622;  12 
S.  L.  T.  157. 

2.  Admission  —  Appeal  —  Reporters 
EoLually  Divided. — An  applicant  refused 
admission  to  the  roll  where  there  were  two 
judgments  in  the  Sheriff  Court  adverse  to 
him,  and  where  the  reporters  on  probabilis 
causa  were  equally  divided  in  opinion. 
fFalker  v.  Smith,  1912,  S.  C.  1149;  49 
S.  L.  E.  863;  1912,  2  S.  L.  T.  96. 

3.  Admission — Circumstances  Warrant- 
ing Admission. — Held  that  a  workman  who 
was  earning  30s.  a  week  and  who  had  no 
children  dependent  on  him,  was  not  entitled 


to  be  admitted  to  the  roll  for  the  purpose 
of  defending  an  action  of  divorce.  Penn 
V.  Penm,,  1912,  S.  C.  102;  49  S.  L.  E.  64; 
1911,  2  S.  L.  T.  378. 

4.  Admission— Circumstances  Warrant- 
ing Admission— Procedure— C.  A.  S.,  1913, 
A,  X.  6. — The  Court  will  not  ex  proprio 
motu  consider  the  question  whether  the 
circumstances  of  an  applicant  for  admission 
to  the  roll  are  such  as  to  entitle  him  to  the 
benefit  of  the  roll.  In  order  to  raise  the 
question  the  adverse  party  must  state  an 
objection  when  the  remit  to  the  reporters 
onprobabilis  causa  is  made.  Boss,  1914,  S.  G. 
450 ;  51  S.  L.  E.  401 ;  1914,  1  S.  L.  T. 
299. 

5.  Admission — Probabilis  causa — Slander 
— Action  Unsuitable  for  Trial  in  Court  of 
Session. — Where  the  reporters  found  that 
the  pursuer  in  an  action  of  damages  for 
slander  had  a  probabilis  causa,  the  Court 
refused  admission  to  the  roll  on  the  ground 
that  the  cause  was  unsuitable  for  trial  in 
the  Court  of  Session.  Buchanan  v.  Ballan- 
tine,  1911  (0.  H.),  S.  C.  1368;  48  S.  L.  E. 
Ill ;  1910,  2  S.  L.  T.  74. 

6.  Admission  —  Procedure  —  Declaration 
and  Certificate  of  Poverty  —  Bedridden 
Applicant— Remit  to  United  Free  Church 
Minister. — Where  an  applicant  for  admis- 
sion to  the  poor's  roll  was  bedridden  and 
resided  at  a  distance  of  twenty  miles  from 
the  parish  church,  the  Court  remitted  to  a 
U.F.  Church  minister  who  resided  near 
the  applicant's  residence  and  to  two 
members  of  his  kirk-session  to  take  the 
applicant's  declaration  of  poverty,  and  if  so 
advised  grant  him  a  certificate  of  poverty 
in  the  usual  form.  Maciver,  1907,  S.  C. 
552 ;  44  S.  L.  E.  473 ;  14  S.  L.  T.  763. 

7.  Admission  —  Procedure  —  Declaration, 
and  Certificate  of  Poverty  —  Soldier  — 
Foreign  Service  —  Remit  to  Regimental 
Chaplain.— Where  an  applicant  for  admis- 
sion to  the  poor's  roll  was  a  private  soldier 
stationed  in  India,  with  a  Scottish  domicile, 
the  Court  remitted  to  the  chaplain  for  the 
time  being  ministering  to  his  regiment  to 
take  the  applicant's  declaration  of  poverty, 
and  if  so  advised  to  grant  him  a  certificate 
of  poverty  in  usual  form.  Fmrest,  1907, 
S.  C.  435  ;  44  S.  L.  E.  315 ;  14  S.  L.  T.  666. 

8.  Admission  —  Procedure  —  Declaration 
and  Certificate  of  Poverty  —  Soldier 
Stationed  in  England.— On  the  application 
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of  a  Scottish  soldier  stationed  in  England 
for  admission  to  the  poor's  roll  the  Court 
remitted  to  the  chaplain  of  his  regiment  to 
take  the  applicant's  declaration  of  poverty, 
and  grant  the  certificate.  SerreUs  v.  SerreUs, 
1909,  S.  C.  238 ;  46  S.  L.  E.  204 ;  16  S.  L.  T. 
552. 

9.  Admission — Procedure— Precognition. 

— A  party  opposing  an  application  for 
admission  to  the  poor's  roll  is  entitled  to 
see  the  precognitions  submitted  to  the 
reporters,  subject  to  a  discretion  in  them 
to  withhold  the  names  and  addresses  of  the 
witnesses.  Cant  v.  Pirnie's  I'rs.,  1906, 
8  F.  1120;  43  S.  L.  E.  782;  14  S.  L.  T. 
239. 

10.  Admission  —  Procedure  —  Sheriff  — 
Agent  for  Applicant  also  Reporter  on 
Frobabilis  causa. — It  is  incompetent  for  an 
agent  for  the  poor  in  the  Sheriff  Court  who 
is  acting  as  agent  for  an  applicant  for 
admission  to  the  roll,  to  act  as  a  reporter 
on  probaUlis  causa  Utigandi  with  regard  to 
that  application.  M'Kean  v.  Herbison,  1913, 
S.  C.  548 ;  50  S.  L.  E.  350 ;  1913,  1  S.  L.  T. 
144. 

11.  Admission— Special  Circumstances.— 
Girai/mstances  in  which  the  Court  granted 
the  prayer  of  a  note  for  application  to 
remit  to  a  minister  and  elders  to  receive  the 
applicant's  declaration  of  poverty,  and  to 
grant  a  certificate.  Maciver,  1907,  S.  C. 
552;  44  S.  L.  E.  473;  14  S.  L.  T.  763. 

12.  Admission  —  Special  Circumstances. 
— A  porter  with  £60  a  year,  served  with 
an  action  of  adherence  and  aliment  at  the 
instance  of  his  wife,  and  with  a  well-founded 
(so  the  reporters  on  probabilis  causa  reported) 
action  against  her  for  divorce,  admitted  to 
the  benefit  of  the  roll.  Brovm  v.  Brovm, 
1906,  8  F.  687;  43  S.  L.  E.  503;  13 
S.  L.  T.  908. 

13.  Litigant — Expenses— Divorce. — 

Where  an  action  of  divorce  by  a  husband 
against  his  wife  was  abandoned,  held  that 
the  defender  (who  was  on  the  poor's  roll) 
was  entitled  to  expenses  on  the  ordinary 
scale.  Kelly  v.  Kelly,  1906  (O.  H.),  14 
S.  L.  T.  221. 


POSSESSION 

See  (1)  Interdict. 

(2)  Presceiption. 

(3)  Pkopeety. 


PEEFERENCE 

See  Bankruptcy. 

PRESCRIPTION 

See  (1)  Heritable  Office. 

(2)  Mines  and  Minerals,  voce  Title. 

Acquisition  and  Extinction  op  Servi- 
tudes BY,  see  voce  Servitude. 

Prescriptive  Possession,  see  voce  Pro- 
perty. 

Prescriptive  Use,  see  Eoad,  voce  Eight 
OF  Way. 

1.  Negative— Decree  in  Absence— Court 
of  Session  Act,  1868  (31  &  32  Vict.  c.  100), 
sec.  24. — The  pursuer  in  an  action  of 
declarator  of  right  to  the  of&ce  of  Heredi- 
tary Standard-Bearer  for  Scotland,  founded 
upon  a  decree  of  1671  in  favour  of  his  pre- 
decessor in  an  action  in  which  defender's 
predecessor  had  been  cited  and  had 
appeared,  but  had  been  allowed  to  with- 
draw prior  to  decree  being  pronounced. 
It  having  been  decided  that  the  Court  of 
Session  had  jurisdiction,  held  that  the 
decree  of  1671  was  binding,  and  was  irre- 
ducible by  reason  of  the  negative  prescrip- 
tion and  the  Court  of  Session  Act,  1868, 
sec.  24.  Earl  of  Lauderdale  v.  Wedderburn, 
1908,  S.  C.  1237;  45  S.  L.  E.  949;  16 
S.  L.  T.  354.  Reversed  on  ground  that  as 
the  office  was  in  its  nature  inalienable,  the 
pursuer  had  acquired  no  title  thereto.  1910 
(H.L.),  S.  C.  35;  47  S.  L.  E.  532;  1910, 
1  S.  L.  T  347. 

2.  Positive — Property — Admissibility  of 
Referring  to  Titles  prior  to  Title  forming 
Basis  of  Prescription.— Opjniore  {jper  Lord 
Kinnear)  that  in  a  question  of  prescription 
it  is  inadmissible  to  refer  to  titles  prior  to 
the  title  or  series  of  titles  which  form  the 
basis  of  prescriptive  possession  in  order  to 
explain  away  or  alter  or  qualify  the  investi- 
ture secured  by  prescription.  Meacher  v. 
BMr-Oliphant,"  1913,  S.  C.  417;  50 
S.  L.  E.  373;  1913,  1  S.  L.  T.  131. 

3.  Positive  — Property — Ex  facie  Valid 
Title— Possession —  Unchallengeable  Right 
—Conveyance  Act,  1874,  sec.  3i.—Held  in 
1909  that  a  disposition  of  heritage  recorded 
in  the  county  register  in  1866  was  an  ex 
facie  valid  irredeemable  title  habile  to 
found  prescription,  and  that  twenty  years' 
possession   having  followed  thereon,  any 
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inquiry  as  to  whether  in  1866  the  subjects 
were  held  burgage  and  ought  to  have  been 
recorded  in  the  burgh  register,  was 
excluded  by  sec.  34  of  the  Conveyancing 
Act,  1874.  Bamsay  v.  Spence,  1909,  S.  C. 
1441;  46  S.  L.  E.  810;  1909,  2  S.  L.  T. 
13. 

4.  Positive  —  Property  —  Possession  — 
Habile  Title— Title  by  Progress— Decree  of 
Special  Service— Competency  of  Looking  at 
Prior  Writs  to  Ascertain  Character  of  Pos- 
session.— In  a  question  between  a  superior 
and  his  vassal,  the  latter  claimed  a  right 
of  property  in  a  castle  situated  on  lands 
held  by  him,  and  founded  on  possession  of 
the  castle  for  the  prescriptive  period,  follow- 
ing on  a  decree  of  special  service  to  the 
lands  with  pertinents  (in  which  the  castle 
was  not  mentioned),  recorded  in  1880. 
Held  that  it  was  competent  to  look  at  the 
prior  writs  to  ascertain  the  nature  of  the 
vassal's  possession  of  the  castle,  and  that, 
as  these  showed  that  the  possession  was 
not  exclusive  and  adverse  to  the  superior, 
the  special  service  was  not  a  habile  title  on 
which  to  found  prescription,  and  vassal's 
claim  repelled  {Earl  of  Argyll  v.  Laird  of 
M'Naughton,  1671,  M.  10791,  and  Mm/ro 
V.  Mtmro,  19th  May  1812,  F.  C,  dis- 
tinguished). Duke  of  Argyll  v.  Campbell, 
1912,  S.  C.  458;  49  S.  L.  E.  487;  1912, 
1  S.  L.  T.  316.  (And  see  Property,  wee 
Title.) 

5.  Positive — Property— Possession— Title 
— Equivocal  Possession. — In  an  action  by 
the  owner  of  a  feu  against  his  superior, 
who  was  also  proprietor  of  certain  adjoin- 
ing fields,  pursuer  claimed  a  piece  of 
ground  lying  in  front  of  a  certain  cottage 
on  his  feu,  which,  inter  alia,  was  used  as 
an  access  to  the  adjoining  fields.  He 
based  his  claim  upon  exclusive  possession 
of  the  ground  in  question  by  himself  and 
his  authors  for  upwards  of  the  prescriptive 
period.  During  the  whole  of  the  period 
founded  upon  pursuer  or  his  authorsfhad 
been  tenants  of  the  adjoining  fields.  Seld 
that  inasmuch  as  all  the  acts  of  possession 
founded  on  were  at  least  as  referable  to 
the  right  of  tenancy  of  the  fields  as  to  that 
of  ownership  of  the  feu  the  pursuer  had 
failed  to  prove  prescriptive  possession 
{Beid's  Trs.  v.  M'Ooll,  1879,  7  E.  84,  com- 
mented  on).  Houston  v.  Carr,  1911,  S.  C. 
134;  48  S.  L.  E.  262;  1910,  2  S.  L.  T. 
286. 

6.  Quinquennial— Act  1669,  c.  9— Sale  of 
Moveables. — In    an   action   of  accounting 


raised  in  1909  in  respect  of  the  revenue 
drawn  from  a  stallion  which  pursuer  and 
defender  had  bought  jointly,  and  whicl 
was  in  the  possession  of  defender,  the 
defence  was  that  the  defender  had  pu?l- 
chased  the  stallion  from  the  pursuer  in 
1903.  Held  that  the  Act  of  1669,  c.  ^ 
limiting  the  mode  of  proof,  did  not  appl^ 
to  the  alleged  bargain  for  the  purchase  d 
the  stallion,  seeing  that  the  defender  hai 
obtained  possession  and  that  there  was 
nothing  left  in  respect  of  which  he  coulfl 
"pursue."  Kilpatrick  v.  Dwnlop,  1909 
(O.  H.),  2  S.  L.  T.  307. 

7.  Triennial — Account  for  Building  and 
Joiner  Work — Account-Current— Claim  for 
Credit  by  Defender. — The  mere  fact  that 
the  defender  claims  to  be  entitled  to  credit 
certain  sums  alleged  to  be  due  by  the  pur- 
suer to  him  does  not  make  the  action  one 
on  an  account- current  so  as  to  elide  the 
triennial  prescription.  Drysdale  v.  Birrell, 
1904  (0.  H.),  12  S.  L.  T.  120. 

8.  Triennial  —  Account  —  Marine  Insur- 
ance— Premiums  Advanced  by  Brokers  for 
Managing  Owners  —  Claim  against  Regis- 
tered Owners. — A  claim  against  the  regis- 
tered owners  of  a  ship  for  recovery  of 
premiums  disbursed  by  a  marine  insurance 
broker  on  behalf  of  the  ship  is  not  subject 
to  the  triennial  prescription.  Lamont, 
Nisbett  <&  Coy.  v.  Hamilton,  1904  (0.  H.), 
12  S.  L.  T.  624. 

9.  Triennial  —  Act  1579,  c.  83  —  Ali- 
ment—  Bastard  Claim  against  Mother  — 
Mora. — The  mother  of  an  illegitimate  child 
arranged  with  friends  to  receive  the  child 
and  maintain  and  aliment  it.  The  mother 
then  went  to  England,  where  she  married, 
and  was  not  heard  of  for  thirty -seven  years, 
when  she  took  the  child  to  live  with  her. 
Ten  years  after,  when  the  child  was  forty- 
seven  years  of  age,  action  was  raised  by 
the  executrix  of  the  friend  who  had  main- 
tained the  child  for  twelve  years  against 
the  executrix  of  the  child's  mother  for  the 
amount  expended  on  the  child's  aliment. 
Held  that  the  triennial  prescription  applied, 
and  that  the  claim  could  only  be  instructed 
by  the  writ  or  oath  of  the  defender.  Wilson 
V.  Scott,  1908  (O.  H.),  15  S.  L.  T.  948. 

10.  Triennial— Claim  for  Aliment— Writ 
— Writ  of  Debtor  not  Addressed  to  Creditor 
—  Prescription  Elided  by  Writ  —  Proof.— 

In  an  action  for  aliment  of  a  child  after  a 
number  of  years  against  the  executrix  of 
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the  mother  by  the  executrix  of  the  person 
who  had   alimented  the  child,  the   claim 
being  held  to  be  prescribed,  the  pursuer, 
on  further  procedure  in  the  case,  lodged  a 
letter  by  the  mother  to  the  child,  written 
thirty-seven  years  after  its  birth,  but  ten 
years  before  the  present  action,  which  con- 
tained  acknowledgments   of    indebtedness 
to  the  party  who  had  alimented  the  child. 
The  Lord   Ordinary  held  that  the  letter 
produced  imported  a  sufficient  acknowledg- 
ment  of  the  debt  to   elide  the   triennial 
prescription  and  allowed  a  proof  haUli  modo. 
mison  V.  Scott,  1908  (0.  H.),  15  S.  L.  T. 
948. 

11.  Triennial— Interruption — Demand  for 
Payment  —  Continuation  of  Account. — A 
written  demand  for  payment  coupled  with 
entries  in  the  creditor's  books  will  not  con- 
tinue an  account  so  as  to  elide  the  triennial 
prescription.  Tait  &  Johnston  v.  Hope's 
Factor,  1904  (0.  H.),  42  S.  L.  E.  17;  12 
S.  L.  T.  44. 

12.  Vicennial— I.  0.  U.— Genuineness- 
Proof  of  Debt— Act  1669,  c.  %—Held  that 
in  terms  of  the  statute  1669,  c.  9,  an 
I.  0.  U.  which  had  not  been  pursued  for 
within  twenty  years  from  the  date  when 
it  was  granted  had  prescribed  and  could 
not  be  founded  upon  as  a  document  of  debt 
unless  its  genuineness  were  first  proved  by 
the  defender's  oath.  Macadam  v.  Fmlay, 
1911  (O.  H.),  S.  C.  1366  ;  1910,  48  S.  L.  E. 
27;  1910,  2S.  L.  T.  110. 


PRESUMPTION 

Of  Life  ;  see  also  PooK,  voce  Settlement. 


1.  Child -Bearing.  — Observed  by  Lord 
Mackenzie:  "I  consider  that  I  am  pre- 
cluded by  authority  from  holding  that  there 
is  in  Scotland  any  presumption  in  law  that 
3,  woman  is  past  child-bearing  at  any  age." 
Stewart  Mackenzie  v.  Lady  St.  Helier,  1906 
<0  H),  14  S.  L.  T.  448.  See  Turnbull 
v.  Tm-nbidl's  Tr.,  1907,  44  S.  L.  E.  843  ; 
15  S.  L.  T.  229.  (See  also  Trust,  voce 
Denuding.) 

2.  Life— Conflicting  Petitions  under  Act 
1891— Procedure  — Further  Inquiry. —Con- 
flicting petitions  were  presented  under  the 
Act  (1)  by  the  next-of-kin,  who  maintained 
that  the  absentee  must  be  presumed  to 
have  survived  his  mother  and  to  have  taken 
his  share  in  her  estate;  and  (2)  by  the 
person  called  as  conditional  institute  to  him 


in  the  mother's  will,  who  maintained  that 
he  had  predeceased  his  mother,  and  that 
he  (the  institute)  took  his  share.  The 
Lord  Ordinary  allowed  a  proof,  and  after  a 
proof  ordered  further  inquiry.  Dear  amd 
Lumgair,  1905  (0.  H.),  12  S.  L.  T.  862. 

3.  Life— Conflicting  Petitions  under  Act 
1891— Sufficiency  of  Evidence  of  Surviv- 
ance  at  a  Certain  Date— Effect  of  Act  as 
Operating  a  Change  in  Succession.— -Dear 
and  Lumgair,  1906  (0.  H.),  13  S.  L.  T. 
850. 

4.  Life— Presumption  of  Life  Limitation 
(Scotland)  Act,  1891  (54  &  55  Vict.  c.  29), 
sec.  3— Title  to  Sue.— The  purchaser  of  the 
reversionary  right  and  interest  of  E.  C. 
under  his  father's  settlement  presented  a 
petition  under  the  Act  to  fix  the  date  of 
death  of  E.  C.  E.  C.'s  right  was  contin- 
gent upon  his  survivance  of  his  mother. 
Held  by  Lord  Hunter  (Ordinary)  that  the 
petitioner  was  not  a  person  entitled  to  any 
estate  the  transmission  of  which  depended 
upon  the  death  of  E.  C,  and  that  accord- 
ingly he  had  no  title  to  present  the  petition. 
Murray  v.  Chalmers,  1913  (0.  H.),  1  S.  L.  T. 
223. 

5.  Life— Presumption  of  Life  Limitation 
(Scotland)  Act,  1891  (54  &  55  Vict.  c.  29), 
sec.  3— Title  to  ^vie.—HeU  by  Lord  Hunter 
(Ordinary)  that  the  purchaser  of  a  policy 
of  insurance  on  the  life  of  a  person  who  has 
disappeared  has  no  title  to  present  a  petition 
under  the  Act  to  fix  the  date  of  death  of 
the  insured.  Murray  v.  Chalmers,  1913 
(O.  H.),  1  S.  L.  T.  223. 

PRINCIPAL 

See  Agency. 


PRIVATE  PROSECUTOR 

See  JusTiciAEY,  voce  Prosecutor. 

See  also  Food  and  Drugs,  voce  (1) 

Instance  ;  (2)  Private  Prosecutor. 

Action  against,  for  Malicious  Prose- 
cution, see  Eeparation,  voce  Action- 
able Wrong. 

Killing  of  Game  in  Close  Time,  see 
Game,  voce  Close  Time. 


PRIVILEGE 

See  (1)  Eeparation. 
(2)  Slander. 
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PROBABLE  CAUSE,   WANT  OF 

See  (1)  Abuse  of  Process. 

(2)  Arrest. 

(3)  Arrestment. 

(4)  Damages. 
^5)  Reparation. 
(6)  Slander. 


PKOBABILIS  CAUSA 

See  Poor's  Roll. 

PROCESS 

See  (1)  Review. 

(2)  Sheriff. 

(3)  Title  to  Sue. 

Abandonment,  1,  2. 
Act  of  Sederunt,  3. 
Adherence,  4,  226. 
Adjustment  of  Record,  5. 
Advertisement,  159-161. 
All  Parties  not  Called,  47-50. 
Amendment,  see  (1)  Record;  (2)  Sum- 
mons, infra. 
Appeal,  Questions  of  Procedure,  6-13, 

132,  177-182. 
Appeal,  Questions  of  Competency,  see 

voce  Review. 
Appeal,  House  op  Lords,  6-12;  see  also 

voce  Review. 
Arbitration  Procedure,  see  Arbitra- 
tion, voce  Evidence. 
Citation,  14-28,  65-67 ;  see  also  Sheriff, 
voce  Citation. 
At  Residence  of  One  Outside  Juris- 
diction, see  Jurisdiction,  wee 
Residence. 
Clerical  Error  in,  see  Bankruptcy, 

voce  Procedure. 
Criminal,  see  Justiciary,  voce  Pro- 
cedure (Citation). 
Invalid,  Decree  on,  see  voce  Abuse 

of  Process. 
Irregular,  by  Foreclosing  Credi- 
tor, see  Heritable  and  Move- 
able, voce  Heritable. 
Commissary  Court,  Rules  of,  46. 
Commission,  see  (1)  voce  Proof,  infra;  (2) 

voce  Evidence. 
"  Competent  and  Omitted,"  238,  239. 
Conjunction,  29-32,  147,  275. 
Contingency,  129. 
Count  and  Reckoning,  33. 


Criminal  Procedure,  see  voce  Justicury. 
Curator  ad  litem,  8,  34,  164,  254;  see 

also  voce  Judicial  Factor. 
Curator  bonis  173,  254;  see  also  wee 

Judicial  Factor. 
Declarator,  35-45,  48,  227,  230. 
Decree,  45,  52,  53,  55,  234,  240. 
Defences,  60,  62,  217. 
Defenders,  14,  16,  34,  47-60,  62, 132-135, 

262,  276. 
Diligence,  61 ;  see  also  voce  Evidence. 
Disclaimer,  62. 
Dismissal,  220,  241. 
Execution  Pending,  see  Expenses,  voce 

Modification. 
Extract,  63. 
Fee-Fund  Dues,  64. 
House   of   Lords,    6-12;    see   also  (1) 

Review,  voce  Appeal  (Competency)  ; 

(2)  Expenses,  voce  Modification. 
Husband  and  Wife,  18, 46, 64-68, 89, 131, 

199,  207,  250,  276. 

Inner  House  orLord  Ordinary,  167-171. 

Inspection,  Medical,  68. 

Interdict,  60,  69,  70,  176,  273;  see  also. 
voce  Interdict. 

Interlocutor,  62,  71,  72,  145,  156,  157, 
165,  217. 

Issues,  54,  73-81 ;  see  also  (1)  Master  and 
Servant,  voce  Negligence; -(2)  Re- 
paration, voce  Actionable  Wrong  ; 

(3)  Slander. 

Jointly  and  Severally,  see  voce  Defen- 
ders,  supra.    Pursuers,    infra,  and 
Summons,  infra;  see  also  voce  Title 
to  Sue. 
Judicial  Factor,  169,  172,  173;  see  also 

voce  Judicial  Factor. 
Jury   Trial,    13,   82-128;    see  also  voce 

(1)    Expenses;     (2)    Review; 

(3)  Sheriff. 
Appeal  for,  see  voce  Review. 
Bill  of  Exceptions,   82;  see  also 

Review,  voce  Jury  Trial. 
Excess  of  Damages,  see   Review, 

voce  Jury  Trial. 
Expenses,    see   Expenses,  voce   (1) 

Jury  Trial  ;  (2)  Modification. 
Issues,  see  voce,  supra. 
Motion  to  Apply  Verdict,  82. 
Motion  for  New  Trlal,  see  Review,. 

voce  Jury  Trial. 
Motion  for  Special  Jury,  83. 
Motion  for  Trial  at  Sittings,  84. 
Place  and  Date,  85,  86. 
Postponement,  87. 
Proof  or  Jury  Trial,  see  voce,  infra. 
Remit  to  Sheriff,  see  Review,  voce: 

Jury  Trial. 
Remit  to  Lord  Ordinary,  85. 
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Jury  Trial,  Removal  of  Cause  from 
Sheriff  to  Court  of  Session  for, 
see  (1)  Eeview,  voce  Jury  Trial  ; 
(2)  Sheriff,  voce  Procedure. 
Transmission  to  Sittings,  84, 87, 124. 
Verdict,  125, 126;  see  also  (1)  Sheriff, 
wee  Procedure;  (2)  Slander, 
voce  Privilege. 
Withdrawal  of  Case,  127,  128;  see 
also  Review,  wee  Jury  Trial. 
Liquidation,  139,  161-163;  see  also  Com- 
pany, voce  Liquidation. 
Lis  alibi  PENDENS,  129-131. 
Loss  OF  Process,  63. 
Mandatory,  132-143. 
Minute,  1,  2,  39,  60,  62,  65,  72,  144-147, 

215,  260,  274,  278. 
MULTIPLEPOINDING,  34,  140,  148-158, 183, 

230,  244. 
New  Trial,  see  Review,  voce  Appeal. 
Orders  op   Court,  Obtempering,  220; 
see    also   voce    Administration    of 
Justice. 
Petition,  159-175. 

Advertisement,  159-161. 
Companies  Act,  1908,  159-163. 
Curator,  164,  173;  and  see  Cura- 
tor, supra. 
Distribution  of  Business  Act,  1857, 

166,  169. 
Entail,  164-166. 
Exchequer  Court,  166,  167. 
Inner  House  or  Lord  Ordinary, 

167-171. 
Judicial  Factor,  169,  172,  173. 
Partnership  Act,  1890,  174. 
Supervision  Order,  163. 
Trust  Administration,  171,  175. 
Pleadings,  176;   see  also   (1)  Record; 

(2)  Summons,  mfra. 
Poor's  Roll,  see  wee. 
Preliminary  Proof,  see  voce  Proof,  mfm. 
Premature  Action,  42-45,  256-258. 
Printing,    177-196,   221,    235;    see    also 

Bankruptcy,  voce  Bankrupt. 
Proof,  23,  24,  197-210,  232. 

Additional  Proof,  197,  208. 

Adjournment,  198. 

Commission  to  Take  Evidence,  198 ; 

see  also  Evidence,  voce  Onus. 
Diet,  199. 
Inspection  of  Premises,  Warrant 

for,  210. 
Lodging  Productions,  200,  208. 
Onus  of,  see  Evidence,  voce  Onus. 
Preliminary  Proof,  201-205. 
Res  noviter,  208. 
Undefended  Proof,  207. 
Witness,  5,  23,  24,  206,  209,  210. 
Proof  or  Jury  Trial,  88-123. 

Accident,  Level-Crossing,  88, 102. 


Proof  or  Jury  Trial  (continued) — 
Breach  of  Promise,  89. 
Collision  at  Sea,  91-94. 
Contract  or  Reparation,  90,  103, 

115. 
Damages  for  Personal   Injuries, 

95-108. 
Discretion    of    Lord    Ordinary, 

106,  110-113. 
Employers'  Liability  Act,  101,  112, 

114. 
Reduction,  95,  111,  116-119. 
Right-of-Way,  120,  121. 
Slander,  122. 
Wrongful  Dismissal,  123. 

Proving  the  Tenor,  211,  212. 

Pursuers,  29-32,  109,  136-138,  141-143, 
203,  213-215,  268,  269,  275;  see 
also  voce  Title  to  Sue. 

Putting  to  Silence,  207. 

Reclaiming  Note,  184-190,  221 ;  see  also 
wee  Review. 

Record,  5,  81,  176,  216-226 ;  see  also  voce 
Printing,  supra. 
Amendment,  Expenses  of,  see  Ex- 
penses, voce  Record. 

Reduction,  39,  62,  219,  222,  227-230,  240  ; 
see  also  (1)  Proof  or  Jury  Trial, 
supra;  (2)  Sheriff,  voce  Procedure; 
(3)  Title  to  Sue,  voce  Reduction. 

Remit,  13,  177,  197,  231-233. 

Removal  of  Cause,  see  voce  (1)  Review; 
(2)  Sheriff. 

Eeponing,  178-180,  234,  235. 

Res  judicata,  43,  236-244 ;  see  also  Per- 
sonal Bar,  voce  Mora. 

Search  Warrant,  245. 

Sheriff  Court,  see  Sheriff,  voce  Pro- 
cedure. 

Single  Bills,  246. 

SiST,  60,  215,  247-252,  273. 

Sist,  Interim,  see  Review,  voce  Sus- 
pension. 

SiST  of  Party,  6,  215,  273;  see  also  (1) 
Review,  voce  Suspension  ;  (2)  Title 
to  Sue,  voce  Executor. 

Skilled  Witness,  5,  209. 

Special  Case,  8,  253-259. 

Stated  Case,  see  Review,  voce  Appeal 
(Competency). 

Summons,  4,  35-45,  73,  260-274 ;  see  also 
wee  Defenders,  supra. 
Amendment,  73,  260-266,  269. 
Competency,  267-270,  272. 
Conclusions,  4,  35-45,  271-273. 
Several  Pursuers,  109,  268,  269; 
see  also  voce  Title  to  Sue. 

Suspension,  see  (1)  Diligence,  voce 
Charge;  (2)  Review,  voce  Suspen- 
sion ;  see  also  voce  Interdict,  svpra. 

Tender,  147,  275. 
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Title  to  Sue,  see  wee. 

Transference,  215,  277,  278. 

Undefended  Eoll,  276. 

Valuation  Acts,  Procedure  under, 
see  voce  Valuation  Acts. 

Wakening  of  Cause,  248,  277,  278. 

Whole  Court,  279. 

Witness,  see  (1)  Proof,  supra;  (2) 
Skilled  Witness,  supra;  and  voce 
Evidence. 

Witness,  Skilled,  Warrant  to  Inspect 
Machinery  before  Closing  of 
Eecord,  see  voce  Skilled  Witness, 
supra. 

Workmen's  Compensation  Act,  Pro- 
cedure UNDER,  see  wee  Workmen's 
Compensation. 

Year  and  Day,  46. 

1.  Abandonment— Minute — Expenses — 
Eepayment  of  Award. — The  Court  refused 
to  receive  a  minute  of  abandonment  in 
other  than  the  statutory  form,  which 
requires  payment  of  "full  expenses." 
Opinion  that  these  latter  might  include 
repayment  of  expenses  awarded  the  pur- 
suer at  an  earlier  stage,  and  paid  by  the 
defender.  Stewa/rt  v.  Stewart,  1906,  8  F. 
769 ;  43  S.  L.  E.  522 ;  13  S.  L.  T.  997. 

2.  Abandonment — Minute — Withdrawal. 
— A  pursuer  who  has  lodged  a  minute  of 
abandonment  may  withdraw  it.  Lee  v. 
Pollock's  Trs.,  1906,  8  F.  857;  43  S.  L.  E. 
657;  14  S.  L.  T.  115. 

3.  Act  of  Sederunt— Date  when  Act  of 
Sederunt  comes  into  Operation — Court  of 
Session  Act,  1868  (31  &  32  Vict.  c.  100), 
sec.  106. — Held  that  an  Act  of  Sederunt, 
dated  20th  March  1907,  came  into  opera- 
tion on  that  date,  although  it  was  subject 
to  alteration  by  Parliament  for  a  period 
of  thirty-six  days  thereafter,  in  terms  of 
the  Court  of  Session  Act,  1868,  sec.  106. 
Lafferty  v.  Caledonian  Rly.  Coy.,  1907  (0.  H.), 
45S.  L.  E.  25;  15  S.  L.  T.  411. 

4.  Adherence  and  Aliment— Conclusions 
for  Custody  of  Children. — Held  that  in  an 
action  for  adherence  and  aliment  conclu- 
sions for  the  custody  of  children  are  incom- 
petent. Heriot-Hill  v.  Heriot-Hill,  1906 
(0.  H.),  14  S.  L.  T.  182. 

5.  Adjustment  of  Eecord— Warrant  to 
Inspect  Machinery  by  Skilled  Witnesses- 
Accident  in  Factory— Names  of  Witnesses. 
— In  an  action  of  damages  for  personal 
injury  sustained  by  the  pursuer  the  first 
day  he  was  employed  in  defenders'  factory, 


the  Lord  Ordinary,  before  the  record  was 
closed,  on  the  motion  of  the  pursuer 
granted  an  order  for  skilled  witnesses  to 
inspect  the  machinery.  Mwrray  v.  Tlie 
Waterproofing  Coy.  Ltd.,  1914  (0,  H.), 
1  S.  L.  T.  46. 

6.  Appeal  —  House  of  Lords  —  Applying 
Judgment. — On  a  petition  by  successful 
appellants  to  have  the  judgment  of  the 
House  of  Lords  applied,  the  Court  refused 
a  motion  of  the  respondent  to  have  the 
case  sent  to  the  Summar  Eoll,  and  applied 
the  judgment  de piano.  Free  Church  General 
Assembly  v.  Lord  Overtowi,  1904,  7  P.  202; 
42S.  L.  E.  6;  12  S.  L.  T.  361. 

7.  Appeal — House  of  Lords— Applying 
Judgment— Claim  for  Interest  from  Date 
of  Lord  Ordinary's  Interlocutor— Court  of 
Session  Act,  1808  (48  Geo.  IIL  c.  151), 
sec.  19. — In  an  action  of-  damages  for  in- 
fringement of  letters  patent  the  Lord 
Ordinary  awarded  the  pursuer  £1500. 
The  Inner  House  recalled  this  interlocutor 
and  assoilzied  the  defender.  Thereafter 
the  House  of  Lords  reversed  the  Inner 
House  judgment  and  restored  that  of  the 
Lord  Ordinary,  no  mention  of  interest 
being  made.  In  a  petition  to  apply  the 
judgment  of  the  House  of  Lords  the 
pursuer  moved,  inter  alia,  for  interest  on 
the  £1500  from  the  date  of  the  Lord 
Ordinary's  interlocutor.  Motion  refused. 
Roger  v.  Cochrane  &  Coy.,  1910,  S.  C.  1; 
47  S.  L.  E.  5 ;  1909,  2  S.  L.  T.  277. 

8.  Appeal — House  of  Lords — Curator  ad 
litem — Special  Case — Award  of  Expenses. 

— A  curator  ad  litem  to  minor  children, 
against  whom  a  judgment  had  been  pro- 
nounced in  a  special  case  brought  for  the 
determination  of  certain  questions  arising 
under  a  will,  presented  a  note  to  the 
Lord  President  craving  an  order  upon  the 
trustees  to  grant  him  a  sufficient  sum  to 
enable  him  to  appeal  to  the  House  of 
Lords.  The  Court  (after  consultation 
with  the  Judges  of  the  Second  Division, 
and  in  view  of  the  fact  that  there  had 
been  a  dissent  from  the  judgment)  granted 
the  application.  Crvm  Bluing's  Trs.  v. 
Bayly's  Trs.,  1910,  S.  C.  994;  47  S.  L.  R. 
876;  1910,  2  S.  L.  T.  174. 

9.  Appeal — House  of  Lords— Joint  Peti- 
tion by  Parties  for  Order. — Form  of  joint 
petition  to  the  House  of  Lords  by  the 
parties  in  a  cause  under  appeal  which  is 
ruled  by  a  decision  in  another  cause  given 
subsequent  to  the  taking   of  the  appeal. 
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M'Dougall  v.  Nisbet ;  Neilson  v.  Wilson  & 
Coy.,  1907  (H.  L.),  44  S.  L.  E.  633;  15 
S.  L.  T.  6. 

10.  Appeal— House  of  Lords— Procedure 
where  Parties  are  Agreed  that  Judgment 
of  Court  of  Session  should  be  Reversed.— 

Macpherson  &  Coy.  v.  Williamson,  1905 
(H.  L.),  13  S.  L.  T.  469. 

11.  Appeal— House  of  Lords — Procedure 
where  Bespondents  are  Satisfied  that 
Judgment  Appealed  against  must  be 
Keversed. — Macbeth  &  Oray  v.  Reid,  1904 
(H.  L.),  12  S.  L.  T.  32. 

12.  Appeal— House  of  Lords— Pupil  Liti- 
gant— Award  of  Expenses.— A  petition  for 
declarator  that  a  will  was  duly  subscribed 
was  opposed  by  the  pupil  son  of  a  pre- 
deceasing daughter  of  the  testatrix,  who 
would  have  shared  in  his  grandmother's 
estate  under  a  prior  will.  A  Court  of 
seven  Judges  having  decided,  by  a 
majority  of  four  to  three,  that  the  will 
was  duly  subscribed,  the  pupil's  father,  as 
bis  tutor,  craved  an  order  on  the  trustees 
to  supply  him  with  sufficient  funds  to 
enable  him  to  appeal  to  the  House  of 
Lords.  The  Court  refused  the  application 
(Crum  Emng's  Trs.  v.  Bayly's  Trs.,  1910, 
S.  C.  994,  distinguished).  Walker  v.  Whit- 
well,  1914,  S.  C.  560;  51  S.  L.  E.  438; 
1914,  1  S.  L.  T.  335. 

13.  Appeal  — Sheriff— Remit  for  Jury 
Trial — Timeous  Appeal— Delay  Caused  by 
Appeal  on  Leave  Granted— Sheriff  Court 
Act,  1907,  sec.  30— A.  S.,  5th  January 
1909,  sec.  4  (5).— A  Sheriff  allowed  proof 
and  granted  leave  to  appeal.  The  Court 
affirmed.  Held  that  it  was  not  then  com- 
petent to  move  that  the  cause  be  remitted 
for  jury  trial,  more  than  six  days  having 
elapsed  since  the  date  of  the  interlocutor 
allowing  proof.  Ellerrfian  Lines,  Ltd.  v. 
Clyde  Navigation  Trs.,  1909,  S.  C.  694; 
46  S.  L.  E.  472 ;  1909,  1  S.  L.  T.  249,  294. 

14.  Citation  —  Church  —  Unincorporated 
Society— Who  must  be  Called  as  De- 
fenders ? — An  unincorporated  society  may 
be  sued  in  its  own  name  provided  the  office- 
bearers and  committee  of  management  are 
also  called  in  their  representative  capacity. 
Bridge  v.  South  Portland  Street  Synagogue, 
1907  (0.  H.),  S.  C.  1351 ;  44  S.  L.  E.  645 ; 
14  S.  L.  T.  446. 

15.  Citation  —  Corporation  —Individuals 
Called  in  Representative  Capacity— Bight 
to  Disclaim.— The  individual  members  of  a 


corporation,  called  in  their  representative 
capacity,  are  bound  by  the  wishes  of  the 
majority,  and  cannot  by  minute  of  dis- 
claimer dissociate  themselves  from  the 
instance  or  incidence  of  an  action  by  or 
against  the  corporation.  Eadie  v.  Glasgow 
Corporation,  1908,  S.  C.  207;  45  S.  L.  E. 
171;  15  S.  L.  T.  379,  612. 

16.  Citation— Defenders  Appearing  but 
Objecting  to  Citation— Sheriff  Courts  (Scot- 
land) Act,  1876  (39  &  40  Vict.  c.  70),  sec. 
12  (2). — Held  that  executors  of  a  deceased 
defender  having  sisted  themselves  as 
defenders,  were  entitled  to  plead  that  the 
service  had  been  irregular  and  the  proceed- 
ings therefore  void.  Morrison  v.  Vallance's 
Exrs.,  1907,  S.  C.  999;  44  S.  L.  E.  790; 
15  S.  L.  T.  206. 

17.  Citation— Execution  of  Service— Re- 
duction Improbation — Essentials  of  Execu- 
tion— Hour  of  Service. — Held  that  it  was 
incompetent  in  an  action  of  reduction  of  a 
decree  of  summary  removing  to  prove  the 
execution  of  citation  to  be  false  in  respect 
that  it  never  was  served  but  that  an  action 
of  reduction  improbation  was  necessary. 
Opinion  that  the  fact  that  it  was  proved 
that  the  summons  was  not  served  between 
the  hours  mentioned  in  the  execution  was 
not  fatal  to  the  execution  in  respect  it  did 
not  prove  it  was  not  served  at  all.  Reid  v. 
Clark,  1914  (0.  H.),  2  S.  L.  T.  68. 

18.  Citation  —  Husband  and  Wife  — 
Divorce — Failure  to  Serve. — A  summons 
in  a  divorce  action  was  served  edictally. 
At  the  proof  the  pursuer's  agent  stated  he 
had  difficulty  in  trying  to  serve  the  summons 
on  the  defender.  He  had  a  letter  from 
defender's  solicitor  refusing  to  give  his 
address,  but  intimating  that  defender  knew 
of  the  proceedings  and  would  not  defend. 
The  case  was  continued  until  this  letter 
was  produced,  and  later  in  the  day,  on 
production,  decree  was  granted.  Observations 
by  Lord  Salvesen  as  to  what  evidence  of 
citation  should  be  shown  to  the  Court. 
Clark-Kennedy  v.  Clark-Kennedy,  1 908  (0.  H.), 
15  S.  L.  T.  844. 

19.  Citation  —  Law  -  Agent  —  Citation 
Amendment  (Scotland)  Act,  1882  (45  &  46 
Vict.  c.  77),  sec.  3 — Law-Agents  (Scotland) 
Act,  1873  (36  &  37  Vict.  c.  63),  sees.  7  and 
12. — Service  of  a  petition  ordered  of  new 
where  the  law-agent  who  had  executed  the 
citation  under  sec.  3  of  the  Citation  Amend- 
ment Act,  1882,  was  an  enrolled  law-agent 
in  the  sense  of  sec.  7  of  the  Law-Agents 
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Act,  1873,  but  was  not  on  the  roll  of  law- 
agents  practising  in  the  Court  of  Session 
kept  in  terms  of  sec.  12  of  that  Act.  Kerr, 
1906(0.  H.),  US.  L.  T.  412. 

20.  Citation— Objection— Sheriflf  Court- 
Debts  Recovery.— A  person  who  appears  in 
answer  to  a  debts  recovery  summons  is  not 
permitted  to  state  any  objection  to  the 
regularity  of  the  execution  or  service  of 
the  writ.  Hamilton  v.  Kerr,  1904,  7  F.  182  ; 
42  S.  L.  E.  142;  12  S.  L.  T.  490. 

21.  Citation  —  Obstructing  Service.  — 
Where  the  respondent  to  a  petition  for 
custody  of  a  child  obstructed  service  of  the 
petition  upon  him,  the  Court  granted  the 
prayer  of  the  petition.  Busby  v.  Clark, 
1904,  7  F.  162;  42  S.  L.  E.  142;  12 
S.  L.  T.  516. 

22.  Citation  —  Petition  —  Execution  of 
Citation  —  Form  Partly  Printed.  —  Held 
that  it  is  no  valid  objection  to  the  execution 
of  citation  of  a  petition  that  it  is  partly 
printed  and  annexed  to  the  petition  by 
gumming.  Hunter,  1908  (0.  H.),  15 
S.  L.  T.  716. 

23.  Citation— Proof— Witness.— OJsenia- 
tions  per  Lord  Salvesen  on  citation  of 
defenders'  witnesses  for  first  day  of  long 
proof.  Lai-d  Kelvin  v.  WTiyte,  Thomson  & 
Cm/.,  1909  (0.  H.),  1  S.  L.  T.  477. 

24.  Citation— Proof— Witness— Warrant 
to  Cite  Englisb  Witness— Attendance  of 
Witnesses  Act,  1854,  sec.  1.— The  Lord 
Ordinary  granted  warrant  to  cite  an  English 
solicitor  who,  it  was  averred  on  record,  was 
one  of  the  parties  who  made  a  bargain  over 
which  the  dispute  now  arose.  Northern 
Garage,  Ltd.  v.  North  British  Motor  Manu- 
facturing Coy.  Ltd.,  1908  (0.  H.),  16 
S.  L.  T.  573. 

25.  Citation— Registered  Letter— "Last 
Known  Address  "—Citation  Amendment 
(Scotland)  Act,  1882  (44  &  45  Vict.  c.  77), 
sec.  3— A.  S.,  14tli  December  1905,  sec.  1.— 
In  an  action  by  a  sister  against  her  brother, 
who  had  lived  in  her  house  but  had  left 
to  go  to  sea  not  forty  days  previously, 
service  was  effected  by  registered  letter 
addressed  to  him  there  as  his  last  known 
residence.  Subsequently  the  pursuer 
obtained  decree  in  absence,  and  on  the 
brother's  death  claimed  on  his  estate.  Held 
that  the  pursuer  was  barred  by  her  actings 
from  pleading  that  the  citation  was  good 
under  the  Citation  Amendment  (Scotland) 
Act,   1882,  sec.   3.     Morrison  v.  Vallance's 


Exrs.,  1907,  S.  C.  999;  44  S.  L.  E.  790; 
15  S.  L.  T.  206. 

26.  Citation  —  Registered  Letter  —  Re- 
fusal to  Accept  —  Citation  Amendment 
(Scotland)  Act,  1882  (45  &  46  Vict.  c.  77), 
sec.  4  (5). — Service  of  a  note  of  suspension 
and  interdict  was  effected  by  a  messenger- 
at-arms  by  registered  letter  addressed  to 
the  respondent  at  his  known  address.  The 
letter  was  returned  through  the  post  office 
to  the  messenger-at-arms  marked  (1)  "Not 
in  " ;  (2)  "  refused."  Thereafter  the  com- 
plainer's  agents  posted  an  unregistered 
letter  to  the  respondent  to  the  same  effect. 
This  letter  was  not  returned,  and  a  copy  of 
it  was  lodged  in  process.  The  Lord  Ordin- 
ary (Hunter)  held  that  the  citation  was 
good.  Matheson  v.  Fraser,  1911  (0.  H.), 
2  S.  L.  T.  493. 

27.  Citation — Registered  Letter— State- 
ment of  Inducise.— A  citation,  sent  by 
registered  letter,  stated  that  the  inducise 
would  run  from  date  of  posting,  instead 
of  twenty-four  hours  later  as  provided  by 
the  Citation  Amendment  (Scotland)  Act, 
1882,  sec.  4  (1),  (2).  Held  that  the  citar 
tion  was  good.  Addison  v.  Brown,  1906, 
8  F.  443 ;  43  S.  L.  E.  335 ;  13  S.  L.  T.  855. 

28.  Citation— Service  by  Agent  who  was 
Party  to  Case— Service  Held  GiooA.—Adii- 
son  v.  Brovm,  1906,  8  F.  443;  43  S.  L.  E. 
335;  13S.  L.  T.  855. 

29.  Conjunction  —  Competing  Actions 
against  Same  Defender— Salvage.— Where 
two  shipowners  brought  separate  actions 
against  the  same  defender  in  respect  of 
salvage  services  rendered  to  the  defender's 
vessel,  the  actions  were  conjoined  notwith- 
standing that  the  claims  of  the  two  pursuers 
were  mutually  hostile.  Boyle  v.  Olsen; 
Lindsey  Steam  Fishing  Co.  Ltd.  v.  Adiesel- 
skabet  Bonheur,  1912,  S.  C.  1235 ;  49  S.  L.  E. 
894;  1912,  2  S.  L.  T.  114. 

30.  Conjunction  —  Conjunction  of  Peti- 
tions in  which  Parties  not  the  Same— Peti- 
tions for  Authority  to  Uplift  and  Invest 
Consigned  Money— Lands  Clauses  Consoli- 
dation Act,  1845,  sec.  79.— Valentine's  Trs., 
1906  (0.  H.),  14  S.  L.  T.  137. 

31  Conjunction— Salvage.— A  ship  went 
ashore,  and  two  different  salvors  claimed  to 
have  salved  it.  The  Lord  Ordinary  con- 
joined the  two  actions.  Wilson  v.  Bapp ; 
M'Lachlan  v.  Bapp,  1909  (0.  H.),  47  S.  L.  E. 
257;  2  S.  L.  T.  295.  (See  also  1911 
(0.  H.),  S.  C.  1360.) 
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32.  Conjunction  —  Separate  Actions,— 
Five  separate  actions  were  raised  by  the 
owners  and  representatives  of  a  fishing 
boat  which  was  sunk  in  collision  with  a 
steamer.  The  pursuers  in  all  the  cases 
were  represented  by  the  same  agent  and 
counsel.  The  defenders  after  the  closing 
of  the  record  moved  to  have  the  actions 
conjoined.  The  pursuers  opposed  on  the 
ground  that  conjunction  would  cause  incon- 
venience and  prejudice  the  pursuers.  The 
Lord  Ordinary  conjoined  the  actions.  Gatt 
V.  The  Angus  Shipping  Coy.  Ltd.,  1907 
<0.  H.),  14  S.  L.  T.  749. 

33.  Count  and  Beckoning  —  Employers 
Suing  Employee  for  Count  and  Keckoning 
upon  their  Own  Books. — In  an  action  by  a 
friendly  society,  carrying  on  a  retail  trade, 
against  its  chief  salesman  and  treasurer  to 
recover  profits,  &c.,  alleged  to  have  been 
misappropriated  by  him,  held  that  a  con- 
clusion for  an  accounting  was  incompetent. 
The  defender  was  not  independent  but 
merely  a  manager  keeping  books  which 
were  those  of  the  society.  The  Govan  Old 
Victualling  Society,  Ltd.  v.  Wagstaff,  1907, 
44  S.  L.  R  295]  14  S.  L.  T.  716. 

34.  Curator  ad  litem— Minor  Defender.— 

The  Court  will  not,  on  the  motion  of  the 
pursuer  of  an  action,  appoint  a  curator 
ad  litem  to  a  pupil  or  minor  defender.  This 
rule  holds  as  well  in  the  case  of  a  multiple- 
poinding  as  of  other  actions.  Mackenzie's 
Tr.  V.  Mackenzie,  1908,  S.  C.  995  ;  45  S.  L.  R. 
785;  16  S.  L.  T.  175. 

35.  Declarator  —  Competency — Abstract 
Declarator  of  Meaning  of  Statute— Declara- 
tor that  Town  Clerk  Bound  to  Attend 
Meetings  of  Town  Council.— fleM  by  Lord 
Ormidale  (Ordinary)  that  an  action  of 
declarator  that  under  certain  Acts  of  Parlia- 
ment the  joint  town-clerks  of  a  burgh  were 
bound  to  be  present  at  and  during  all 
meetings  of  the  Town  Council,  and  to  keep 
records  of  the  proceedings  thereat,  was 
incompetent.  Orr  v.  Alston,  1912  (0.  H.), 
1  S.  L.  T.  95. 

36.  Declarator— Competency— Declarator 
ab  ante  as  to  Effect  of  Future  Disentail 
on  Destination  of  Trust  Funds.— In  an 
action  for  declarator  that  a  pursuer  was 
entitled  to  disentail,  his  second  conclusion 
was  for  declarator  that  he  was  entitled  to 
certain  funds  held  in  trust  under  a  mortis 
causd  disposition  and  settlement  in  the 
event  of  his  succeeding  in  his  conclusion 


for  disentail.  Held  that  the  second  con- 
clusion was  competent.  Davidson  v.  David- 
son, 1906  (O.  H.),  14  S.  L.  T.  337. 

37.  Declarator— Competency— Declarator 
that  a  Contract  of  Sale  had  been  Entered 
into— Absence  of  Executorial  Conclusions. 

— The  pursuers  maintained  that  they  and 
the  defenders  made  a  verbal  contract 
whereby  the  defender  purchased  from  them 
1000  bags  of  sugar,  the  contract  to  be 
subject  to  the  rules  of  certain  trade 
associations,  one  of  which  rules  was  that 
any  damages  for  breach  were  to  be  deter- 
rained  by  arbitration.  The  defenders 
maintained  that  no  such  contract  had  been 
made.  The  pursuers  thereupon  raised  an 
action  concluding  only  for  declarator  that 
a  contract  in  the  foregoing  terms  had  been 
entered  into  between  them  and  defenders. 
The  defenders  pleaded  that  the  action  was 
incompetent,  basing  their  plea  on  the 
absence  of  any  conclusions  of  an  executorial 
kind  either  by  way  of  implement  or 
damages  for  breach.  Seld  that  the  action 
was  incompetent.  Stewart  &  Coy.  v.  Sillars, 
1906  (0.  H.),  13  S.  L.  T.  800. 

38.  Declarator— Competency— Declarator 
of  Heirship. — See  Menzies  v.  M'Kenma, 
1914,  S.  C.  272;  51  S.  L.  R.  205;  1914, 
1  S.  L.  T.  67.  (See  Jurisdiction,  voce 
Court  of  Session.) 

39.  Declarator — Competency — Friendly 
Society  —  Declarator  that  Election  of 
Member  to  Board  of  Management  Void — 
Reduction  —  Necessity  for  Reduction  of 
Minute  Recording  Election. — Held  that  an 
action  for  declarator  that  the  election  of  a 
member  of  a  friendly  society  to  the  board 
of  management  of  the  society  was  void,  in 
respect  that  he  was  ineligible  to  act  as  a 
delegate,  was  competent  without  reduction 
of  the  minutes  of  the  meeting  at  which  the 
election  was  made.  M'Gowan  v.  City  of 
Glasgow  Friendly  Society,  1913,  S.  C.  991 ; 
50  S.  L.  R.  783 ;  1913,  2  S.  L.  T.  40. 

40.  Declarator— Competency — Poor  Law 
— Relief— Poor  Law  (Scotland)  Act,  1845, 
sees.  73,  74,  and  75.— It  is  competent  to 
bring  an  action  in  the  Court  of  Session 
that  a  parish  council  is  bound  to  afford 
adequate  parochial  relief,  and  that  other- 
wise than  by  receiving  and  maintaining  the 
pauper  in  their  poorhouse.  Cuthill  v.  Parish 
of  Inverkeilor,  1909  (0.  H.),  1  S.  L.  T.  189. 

41.  Declarator — Lease— Entail— Succes- 
sion— Action  against   Heir  of  Entail   in 
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Possession  to  Enforce  Obligation  in  Lease 
Granted  by  his  Predecessor— Competency. 
— An  action  was  raised  by  a  tenant  in  a 
farm  on  an  entailed  estate,  in  right  of  a 
lease  granted  by  one  heir  of  entail  in  posses- 
sion, against  the  succeeding  heir  of  entail 
in  possession,  to  have  it  declared  that  an 
obligation  in  the  lease  was  binding  on  the 
latter,  who  was  not  his  predecessor's  heir- 
atlaw  or  executor.  The  summons  also 
contained  conclusions  that  the  whole  estate, 
heritable  and  moveable,  of  the  predecessor, 
and  that  the  present  heir  in  possession,  so 
far  as  benefited  thereby,  was  liable  for  the 
obligation.  Held  that,  in  the  absence  of  the 
previous  heirs-general  representatives,  such 
conclusions  were  incompetent,  inasmuch  as 
no  decree  would  be  binding  on  them ;  and 
the  beneiiciary  was  not  bound  to  discuss 
the  validity  of  a  claim  against  the  general 
estate  which  might  or  might  not  affect  his 
particular  legacy.  Gillespie  v.  Biddell,  1908, 
S.  C.  628;  45  S.  L.  E.  514;  15  S.  L.  T. 
1069. 

42.  Declarator  ab  ante  —  All  Parties 
Interested  not  in  Existence. — A  testator 
directed  his  trustees  to  pay  the  annual 
proceeds  of  residue  to  grandchildren,  and 
upon  the  decease  of  the  survivor  of  them 
to  divide  among  great-grandchildren.  None 
of  his  grandchildren  had  issue.  This  was 
an  action  at  the  instance  of  the  surviving 
grandchild  for  declarator  that  the  fee 
vested  in  him  absolutely  or  subject  to 
defeasance.  Eeld  that  the  action  was 
premature,  as  his  possible  children  were  not 
represented.  Smith  v.  M'ColVs  Trs.,  1909 
(0.  H.),  2  S.  L.  T.  152. 

43.  Declarator  ab  ante  —  Competency- 
Vesting. — An  action  of  declarator  by  a  pre- 
sumptive fiar  during  the  life  of  the  life- 
renter  to  declare  that  he  had  a  vested  right 
held  premature  and  incompetent.  By  Lord 
Skerrington :  "I  am  of  opinion  that  I  am 
not  entitled  to  pronounce  a  judgment  which 
would  not  be  res  judicata  in  the  event  of 
the  pursuer  predeceasing  'the  liferentrix' 
and  which  might  leave  the  defenders  in 
the  position  of  having  to  litigate  the  same 
question  a  second  time  with  another  pur- 
suer." Murray  v.  Murray,  1909  (0.  H.), 
1  S.  L.  T.  122. 

44.  Declarator  ab  ante— Title— Policy  of 
Insurance— Obligation  not  Prestable.— The 
assignees  of  a  policy  of  insurance  payable 
on  the  death  of  the  insured,  who  was  then 
alive,  raised  against  {inter  alios)  the  insurers 


an  action  of  declarator  that  the  right  to  the 
policy  was  vested  in  them.  Held  that  the 
action  so  far  as  directed  against  the  insurers 
was  incompetent.  A  llgemeime  Deutsche  Credit 
Anstalt  v.  Scottish  Amicable  Life  Asswramce 
Society,  1908,  S.  C.  33;  45  S.  L.  E.  29; 
15  S.  L.  T.  427. 

45.  Declarator  ab  ante  —  Vesting— Pos- 
sible Contradictors  not  Represented.— 
A  residuary  legatee  under  a  settlement 
brought  a  declarator  that  he  had  an  in- 
defeasible right  in,  and  was  entitled  to 
payment  of,  the  whole  residue;  or  alter- 
natively, that  he  had  a  vested  right  in  the 
fee  of  the  whole  of  the  residue  subject  only 
to  defeasance  in  the  event  of  his  having 
children.  Held  that  quA  the  conclusion  for 
payment  the  parties  were  entitled  to  a 
judgment  on  the  merits,  and  defenders 
assoilzied,  and  that  qiod  the  conclusion  for 
vesting  subject  to  defeasance  the  action 
was  premature,  there  being  possible  contra- 
dictors who  were  not  represented,  and 
should  be  dismissed.  Smith  v.  M'GoU's 
Trs.,  1910,  S.  C.  1121;  47  S.  L.  E.  291; 
1910,  1  S.  L.  T.  117. 

46.  Decree  —  Finality  —  Consistorial  Ac- 
tion—Lapse of  Year  and  Day. — Opinion  per 
Lord  Cullen  (Ordinary)  that  a  decree  of 
divorce  did  not  become  final  and  irreducible 
after  lapse  of  year  and  day.  CorUdge  v. 
Somerville,  1912  (0.  H.),  2  S.  L.  T.  19.  The 
Court  adhered,  and  observed  that  the  rules 
laid  down  by  the  Commissary  Court  are 
not  binding  on  the  Court  of  Session.  1913, 
S.  C.  858  ;  50  S.  L.  E.  591 ;  1913, 1  S.  L.  T. 
389. 

47.  Defenders— All  Parties  not  Called— 
Action  Ex  delicto. —  Where  one  out  of 
several  wrongdoers  was  alone  called  to 
answer  for  the  wrong,  plea  of  "  all  parties 
not  called"  repelled.  Sim  v.  Muir's  Trs., 
1906,  8  F.  1091 ;  43  S.  L.  E.  795 ;  14 
S.  L.  T.  291. 

48.  Defenders  —  All  Parties  not  Called 
—  Declarator  as  to  Contract  Bights  by 
Some  of  Parties. — One  party  to  a  contract 
cannot  ask  declarator  of  his  view  of  the 
contract  rights  without  calling  the  other 
party.  So  where  constituents  of  a  poor- 
house  combination  asked  declarator  that 
the  board  could,  at  will,  dismiss  their 
medical  officer,  the  Court  dismissed  the 
action  in  respect  the  doctor  was  not  made 
a  party.  Dundonald  Parish  Coundl  v. 
Cunningliame    Foorhouse    Committee,    1909, 
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S.    C.    829;  46   S.   L.   R.    370;    1909,    1 
S.  L.  T.  205. 

49.  Defenders  —  All  Parties  not  Called 
—  Joint  DelincLuents— Representatives  of 
Deceased  Trustee.— The  defenders  in  an 
action  for  breach  of  trust  pleaded  "all 
parties  not  called"  in  respect  that  the 
representatives  of  a  deceased  trustee  were 
not  called.  Plea  repelled.  Allen  v. 
M'Combie's  Trs.,  1909,  S.  C.  710;  46 
S.  L.  R.  485;  1909,  1  S.  L.  T.  296. 

50.  Defenders— All  Parties  not  Called — 
Landlord  and  Tenants. — The  Court  sustained, 
a  plea  of  "all  parties  not  called,"  and 
dismissed  an  action  at  the  instance  of  one 
township  of  crofters  against  another  town- 
ship, where  the  questions  raised  involved 
rights  in  which  the  landlord  had  an  interest, 
and  he  was  not  made  a  party  to  the  cause. 
Mackinnon  v.  Mackinnon,  1905,  7  F.  589 ; 
42  S.  L.  R.  445 ;  12  S.  L.  T.  823. 

51.  Defenders  —  Conjoint  and  Several 
Conclusion— Several  Wrongs— Lump  Sum. 
— An  action  for  damages  for  slander  con- 
cluded conjointly  and  severally  against  a 
husband  and  wife  for  £400.  It  was  averred 
that  the  wife  having  slandered  the  pursuer, 
the  husband  subsequently  adopted  the 
slander  and  repeated  it.  There  was  no 
averment  of  conspiracy.  The  Court  dis- 
missed the  action  as  incompetent.  Hook  v. 
M'Callum,  1905,  7  F.  528;  42  S.  L.  R. 
399 ;  12  S.  L.  T.  770. 

52.  Defenders  —  Joint  and  Several  Con- 
clusion—  Decree  against  One. — An  action 
concluding  against  defenders  jointly  and 
severally  to  account  for  a  sum  of  money 
may  be  dismissed  as  against  one  or  more, 
and  proceed  against  the  others.  Mackenzie 
v.  Macallister,  1909,  S.  C.  367;  46  S.  L.  R. 
288;  1909,  1  S.  L.  T.  62. 

53.  Defenders — Joint  and  Several  Conclu- 
sion—Decree against  Some— Competency. 

— Where  a  summons  concludes  for  payment 
against  a  number  of  defenders  "  jointly  and 
severally,"  it  is  competent  to  grant  decree 
against  some  of  them,  the  others  being 
assoilzied.  Fleming  v.  Gemmill,  1 908,  S.  C. 
340  ;  45  S.  L.  R.  281 ;  15  S.  L.  T.  691. 

54.  Defenders— Joint  and  Several  Liabil- 
ity—Conclusion for  Lump  Sum  of  Damages. 

— In  an  action  for  slander  against  several 
defenders  in  respect  of  statements  said  to 
have  been  made  by  one  of  them,  K.,  on 
their  behalf,  the  pursuer  concluded  for  a 


lump  sum  against  the  defenders  "conjunctly 
and  severally,  or  otherwise  severally,  or 
according  as  their  several  liabilities  shall 
be  determined."  Held  that  the  responsi- 
bility of  the  defenders  for  statements  made 
by  K.  could  be  satisfactorily  tried  upon  an 
issue  putting  to  the  jury  "whether  the 
defenders,  or  one  or  other,  and  which  of 
them,  stated  or  caused  to  be  stated"  the 
statements  complained  of.  Goodall  v.  Forbes, 
1909,  S.  C.  1300;  46  S.  L.  R.  934;  1909, 
2  S.  L.  T.  177. 

55.  Defenders  —  Joint  and  Several  Lia- 
bility —  Decree  in  Accordance,  not  with 
Terms  of  Conclusion,  but  with  Nature  of 
Liability  Established. — Brodie  v.  Coplam,, 
1906  (0.  H.),  14  S.  L.  T.  35. 

56.  Defenders — Joint  and  Several  Lia- 
bility —Joint  Delinquency — Playing  Cricket 
in  Unlawful  Way. — An  action  of  damages 
brought  by  a  father  against  several  de- 
fenders, jointly  and  severally  or  severally, 
for  injury  caused  to  the  pursuer's  pupil 
child,  who,  while  sitting  in  the  pursuer's 
back  green,  was  struck  by  a  cricket  ball 
hit  from  a  neighbouring  green  belonging 
to  one  of  the  defenders,  was  dismissed  as 
irrelevant.  It  was  not  averred  that  the 
game  was  being  played  in  an  unlawful 
way.  Query  if  there  would  have  been  any 
joint  liability  supposing  the  game  had  been 
played  in  an  illegal  manner?  Ward  v. 
Abraham,  1910,  S.  C.  299;  47  S.  L.  R. 
252;  1910,  1  S.  L.  T.  76. 

57.  Defenders  — Joint  and  Several  Lia- 
bility— Lump  Sum. — A  shipowner  sued  the 
owners  of  two  other  ships  "  conjunctly  and 
severally  or  severally"  for  £1500,  being 
the  loss  he  had  sustained  as  the  result  of 
their  negligence.  There  was  no  question 
of  apportioning  the  £1500  between  the 
defenders.  Action  held  competent  {Fleming 
V.  Gemmill,  1908,  S.  C.  340,  followed). 
Ellerman  Lines,  Ltd.  v.  Clyde  Navigation 
Trs.,  1909,  S.  C.  690;  46  S.  L.  R.  472; 
1909,  1  S.  L.  T.  249. 

58.  Defenders  —  Joint  and  Several  Lia- 
bility— Lump  Sum. — An  action  of  damages 
for  injury  to  the  surface  of  lands  and 
buildings  thereon  through  mineral  workings 
concluded  against  the  owners  and  lessees 
of  the  minerals  jointly  and  severally  for 
one  sum.  The  Lord  Ordinary  (Guthrie), 
in  respect  the  claim  arose  entirely  out  of 
operations  under  the  leases,  held  the  action 
competent.  North  British  Ely.  Coy.  v. 
Budhill  Coal  and  Sandstone  Coy.  Ltd.,  "1911 

24 


V39 


PROCESS 


740 


(0.    H.),   1    S.   L.  T.    249.     The   Court 
adhered.     1912,  1  S.  L.  T.  461. 


59.  Defenders— Title  to  Defend— Herit- 
age Office. — The  pursuer,  in  an  action  of 
declarator  of  right  to  the  office  of  Heredi- 
tary Standard-Bearer  for  Scotland,  founded 
upon  a  charter  in  his  predecessor's  favour, 
granted  by  Charles  II.  as  ultirmis  hceres  to 
John  Scrymgeour,  Earl  of  Dundee,  in 
whom  the  office  had  been  vested.  The 
defender  averred  that  he  was  heir  male  of 
Lord  Dundee,  and  that  the  said  charter 
was  invalid  against  him.  The  pursuer 
denied  that  the  defender  was  heir  male, 
and  pleaded  that  he  had  no  title  to  defend. 
Defender  declined  to  prove  himself  the 
heir  male  to  Lord  Dundee  by  the  appro- 
priate service,  but  offered  proof  of  kinship 
as  an  heir  male  by  descent  in  male  line 
within  the  destination  under  which  Lord 
Dundee  had  held  the  office.  Held  that  the 
defender,  by  proving  that  he  was  within 
the  destination  by  male  descent,  could 
show  sufficient  title  to  defend  as  against 
the  pursuer,  and  for  that  need  not  exclude 
by  service  possible  superior  claims  of  other 
Scrymgeour  descendants.  Earl  of  Lauder- 
dale V.  Wedderburn,  1908,  S.  C.  1237; 
45  S.  L.  R.  949  ;  16  S.  L.  T.  354.  (See  also 
voce  Heritable  Office.) 

60.  Defenders— Title  to  Defend— Inter- 
dict— Title  of  Third  Party,  whose  Interests 
are  Affected,  to  Oppose  Interdict. — Beard- 
more  &  Coy.  (a  company  registered  in 
England  but  carrying  on  business  in  Scot- 
land) were,  under  contract  with  the  Power 
Gas  Corporation,  Ltd.  (an  English  corpora- 
tion), bound  to  allow  the  corporation  to 
inspect  their  works  for  the  purpose  of 
ascertaining  certain  patent  royalties  due. 
Beardmore  &  Coy.  subsequently  contracted 
with  the  Gas  Power  and  By-Products  Coy. 
in  Scotland  for  the  right  to  use  certain  of 
their  patents,  and  bound  themselves  to 
secrecy  as  to  the  machinery  and  processes 
used.  The  Power  Gas  Corporation, 
alleging  that  the  royalties  due  to  them 
were  not  being  paid,  obtained  before  the 
English  Courts  an  undertaking  from  Beard- 
more  &  Coy.  to  allow  two  persons  named 
to  inspect  their  works.  Thereupon  the 
Gas  Power  and  By-Products  Co.,  fearing 
a  breach  of  the  obligation  to  secrecy,  raised 
a  suspension  and  interdict  against  Beard- 
more  &  Coy.  allowing  anybody  to  inspect 
their  plant,  and  in  particular  against  the 
two  persons  named.  Beardmore  &  Coy. 
did  not  put  in  answers,  but  the  Power  Gas 


Corporation  lodged  a  minute  craving  to  be 
allowed  to  do  so.  The  Court  {rev.  the 
Lord  Ordinary  officating  on  the  Bills 
[Ardwall],  who  refused  to  sist  the  minuters 
as  parties  to  the  process)  allowed  the  answers 
to  be  received.  Oas  Power  and  By-Froduds 
Coy.  Ltd.  V.  Power  Gas  Corporation,  Ltd., 
1911,  S.  C.  27;  48  S.  L.  E.  38;  1910,  2 
S.  L.  T.  241. 


61.  Diligence  for  Recovery  of  Documents 
— Diet  of  Commission  not  Intimated  to 
One  of  the  Parties  —  Diligence  Partially 
Executed  —  Diet  Cancelled,  Productions 
Returned,  and  New  Diet  and  Notice 
thereof  Ordered. — Craig  v.  Craig,  1905 
(0.  H.),  13  S.  L.  T.  556. 

62.  Disclaimer— Defences  Lodged  with- 
out Authority— Procedure— Form  of  Inter- 
locutor.— In  an  action  of  reduction  defences 
were  lodged  for  all  the  defenders.  Before 
the  closing  of  the  record  one  of  the 
defenders  lodged  a  minute  of  disclaimer, 
narrating  that  he  had  given  no  authority 
to  the  agents  who  lodged  defences  for  him, 
and  moved  the  Court  to  sustain  the  minute, 
and  find  the  agents  responsible  for  lodging 
the  defences  liable  in  (1)  the  expenses  of 
the  disclaimer ;  (3)  relief  from  all  expenses 
to  which  he  might  be  liable  in  a  question 
with  the  pursuer.  The  Lord  Ordinary 
sustained  the  minute  of  disclaimer,  and  on 
the  question  of  expenses  reserved  the 
disclaimer's  right  to  constitute  his  claim 
for  said  expenses  in  any  competent  Court 
against  the  person  or  persons  who  used 
his  name  without  his  authority.  Cassidy 
V.  Bilsland,  1907  (0.  H.),  15  S.  L.  T.  615. 

63.  Extract— Missing  Number  of  Process 
—  Letters  of  Arrestment.  —  Decree  in 
absence,  in  an  action  raised  upon  arrest- 
ments to  found  jurisdiction,  was  granted 
in  1884.  Expenses  were  taxed  in  1909. 
It  was  then  discovered  that  the  letters  of 
arrestment  were  missing.  The  Lord 
Ordinary  granted  a  motion  to  ordain  the 
extractor  to  dispense  with  production  of 
the  letters  of  arrestment  and  to  grant 
extract.  M'Hardy  v.  Alexanders,  1909 
(0.  H.),  2  S.  L.  T.  117. 

64.  Fee  Fund  Dues— Order  to  Eefund— 
Divorce— A.  S.,  18th  December  1896,  sec.  5. 
— After  decree  of  divorce  in  favour  of  a 
wife,  the  Lord  Ordinary  granted  a  motion 
to  make  an  order  on  the  King's  and  Lord 
Treasurer's  Remembrancer  to  issue  a 
certificate    to     refund    fee    fund    dues. 
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Chalmers  v.    Chalmers,    1909    (0.    H.),    1 
S.  L.  T.  99. 


65.  Husband  and  Wife— Divorce — Adul- 
tery—Decree in  Undefended  Action- 
Evidence  Led  without  Intimation  of  the 
Action  having  been  Made  to  the  Co- 
Defender  —  Minute  Lodged  after  Decree 
by  Co-Defender  to  see  Process. — An  un- 
defended divorce  action  had  not  been  inti- 
mated to  the  co-defender,  as  "the  lady 
had  'disappeared  to  Jamaica,"  and  two 
months  after  decree  of  divorce  a  minute 
was  put  in  by  the  co-defender  explaining 
that  she  had  no  knowledge  of  the  allega- 
tions made  against  her  except  through  the 
public  press,  and  craving  leave  to  examine 
the  summons  and  process  at  the  sight  of 
the  clerk,  and  to  obtain  from  him  a  copy 
of  the  summons  and  evidence  adduced  at 
the  proof  and  taken  on  commission.  The 
Lord  Ordinary  granted  the  crave  in  the 
■circumstances.  Clark  Kennedy  v.  Clark 
Kennedy,  1908  (0.  H.),  16  S.  L.  T.  66. 

66.  Husband  and  Wife— Divorce— Adul- 
tery— Intimation  of  Action  to  Person  with 
whom  Adultery  Alleged— A.  S.,  17th  July 
1908,  sec.  1. — In  an  undefended  action  of 
divorce  on  the  ground  of  adultery  at  the 
instance  of  a  wife,  the  woman  with  whom 
the  defender  was  alleged  to  have  com- 
mitted adultery  was  not  cited  as  a  co- 
defender,  but  a  letter  from  her  was 
produced  [acknowledging  the  truth  of  the 
charges  contained  in  the  summons  and 
intimating  her  intention  not  to  defend. 
The  Lord  Ordinary  (CuUen)  dispensed  with 
the  formal  intimation  required  by  the  Act 
■of  Sederunt,  and  fixed  a  diet  of  proof. 
Thomson  v.  Thomson,  1912  (0.  H.),  50 
S.  L.  E.  8;  1912,  2  S.  L.  T.  138. 

67.  Husband  and  Wife— Divorce— Adul- 
tery—Sisting  of  Alleged  Paramour— Eight 
■of  Party  Sisted  to  Judgment  as  to  his 
Guilt  or  Innocence— A.  S.,  17th  July  1908.— 
In  an  action  of  divorce  for  adultery  an 
alleged  paramour,  who  has  not  been  cited 
as  a  co-defender,  and  against  whom  there 
are  no  operative  conclusions,  but  to  whom 
the  action  has  been  intimated  in  terms 
■of  the  Act  of  Sederunt,  17fch  July  1908, 
and  who  has  been  sisted  as  a  party, 
is  entitled  to  a  judgment  upon  the  question 
of  his  guilt  or  innocence.  Circumstances 
in  which  the  Lord  Ordinary  (Dewar) 
•assoilzied  an  alleged  paramour,  thus  appear- 
ing, from  the  conclusions  of  the  summons 
so  far  as  directed  against  him.     Baeside  v. 


5,  1913,  S.  C.  60;  50  S.  L.  E.  60; 
1912,  2  S.  L.  T.  338. 

68.  Husband  and  Wife— Nullity  of  Mar- 
riage— Impotency  —  Procedure  —  Defender 
Insane.— A  wife  sought  declarator  of  nullity 
of  marriage  against  her  husband,  who,  at 
the  date  of  the  action,  was  insane  and  in  a 
lunatic  asylum.  The  Lord  Ordinary,  on 
the  pursuer's  motion,  appointed  a  medical 
inspection  to  be  made  of  the  defender, 
subject  to  the  permission  of  the  asylum 
doctor.  A.  B.  or  D.  v.  C.  D.,  1908  (0.  H.), 
15  S.  L.  T.  911. 

69.  Interdict— Interim— Scope  of  Kecal. 

— Interim  interdict  does  not  fall  by  the 
lodging  of  answers.  Home  Drummond  v. 
M'Lachlan,  1908,  S.  C.  12 ;  45  S.  L.  E.  15 ; 
15  S.  L.  T.  403. 


70.  Interdict—"  Marking  "—Note  of  Sus- 
pension and  Interdict  —  Note  Passed — 
Interim  Interdict  Refused- Court  of  Ses- 
sion Act,  1850,  sec.  33— Court  of  Session 
Act,  1868,  sec.  90. — Where  a  note  of  sus- 
pension and  interdict  has  been  passed  but 
interim  interdict  refused,  the  complainer 
has  the  right  of  "marking"  the  Lord 
Ordinary  and  the  Division  {Bennet  v.  Bruce, 
1894,  2  S.  L.  T.  340,  followed).  The  Toni 
Tyres,  Ltd.  v.  The  Palmer  Tyres,  Ltd.,  1904 
(0.  H.),  12  S.  L.  T.  43. 

71.  Interlocutor— Alteration  of  Form  of 
Interlocutor. — "  When  an  interlocutor  is 
signed  and  given  out  to  the  parties  .  .  . 
if  anything  is  to  be  said  about  altering  the 
form,  it  must  be  said  at  once."  Kennedys 
V.  Clyde  Shipping  Coy.  Ltd.,  1908,  S.  0.  895  ; 
45  S.  L.  E.  736;  16  S.  L.  T.  121. 

72.  Interlocutor  —  Recal  —  Interlocutor 
Dismissing  Action  Recalled  of  Consent  and 
Finding  for  Pursuers  with  Expenses  Pro- 
nounced.— ^The  Court  in  terms  of  a  joint 
minute,  recalled  an  interlocutor  dismissing 
an  action  and  found  for  the  pursuers,  with 
expenses,  an  intervening  judgment  of  the 
House  of  Lords  in  a  cognate  action  having 
been  pronounced.  Forth  Bridge  Ely.  Ooy. 
v.  Dwnfermline  Chdldry,  1910,  S.  C.  316  ; 
47  S.  L.  E.  286 ;  1910,  1  S.  L.  T.  75. 

73.  Issues— Amendment— Greater  Sum— 
A.  S.,  20th  March  1907,  sec.  2  (g)— Court 
of  Session  Act,  1868  (31  &  32  Vict.  c.  100), 
sec.  29.— In  an  action  of  damages  for 
personal  injuries  issues  were  approved. 
Subsequently  the  pursuer  required  to  have 
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his  arm  amputated.  The  Lord  Ordinary 
allowed  the  pursuer  to  amend  the  summons 
and  issues  by  increasing  the  sum  claimed. 
M'Donald  v.  Caledonian  Ely.  Coy.,  1909 
(0.  H.),  2  S.  L.  T.  20. 

74.  Issue  —  Form  of  Issue  —  Liability 
Admitted. — In  an  action  of  damages  against 
a  railway  company  at  the  instance  of  the 
widow  and  family  of  a  passenger  who  had 
been  injured  in  an  accident  and  had  died 
from  his  injuries,  the  defenders  proposed 
an  issue  admitting  liability,  and  putting  to 
the  jury  merely  the  question  of  the  amount 
of  damages.  Held  that  the  pursuers  were 
entitled  to  an  issue  in  ordinary  form 
whether  the  deceased  "received  injuries  to 
his  person  from  which  he  subsequently  died 
through  the  fault  of  the  defenders,  to  the 
loss,  injury,  and  damage  of  the  pursuers." 
Black  V.  North  British  Ely.  Coy.,  1908,  S.  C. 
444 ;  45  S.  L.  E.  340 ;  15  S.  L.  T.  840. 
Hilcoat  V.  The  Glasgow  and  South-Western 
Ely.  Coy.,  1907  (0.  H.),  15  S.  L.  T.  433. 

75.  Issues  —  Form  —  Negligence  —  Land- 
lord and  Tenant— Defective  Premises.— In 
an  action  of  damages  by  the  tenant  of  a 
house  against  his  landlord  for  personal 
injuries  due  to  the  defective  condition  of 
the  premises  the  Court  approved  of  an  issue 
of  fault  introducing  the  words  "while 
tenant  under  the  defenders."  Dickie  v. 
Amicable  Property  Investment  Building 
Society,  1911,  S.  C.  1079;  48  S.  L.  E. 
892;  1911,  2S.  L.  T.  113. 

76.  Issues —  Form — Reparation— Wrong- 
ous Information  to  Police  —  Consectuence 
Put  in  Issue. — In  an  action  of  damages  for 
wrongous  information  given  to  the  police 
pursuer  obtained  an  issue  which  contained 
the  following  words  : — "  In  consequence  of 
which  the  pursuer  was  accosted  by  two 
police  officers  and  ordered  to  move  on." 
Observed  (by  the  Lord  President) :  "  I  do 
not  think  that  a  pursuer  will  be  entitled 
in  every  case  to  have  such  a  statement  put 
in  issue,  because  if  what  followed  upon  the 
information  was  an  unusual  consequence, 
then  I  do  not  think  that  it  all  follows  that 
the  defender  is  to  be  held  liable  for  that 
consequence."  Shaw  v.  Burns,  1911,  S.  C. 
537;  48  S.  L.  E.  432;  1911,  1  S.  L.  T. 
184. 

77.  Issues— Form — Reparation  —Wrong- 
ful Arrest  —  Apprehension  "  Without 
Reasonable  Griounds  of  Suspicion" — Malice. 

—See  Shields  v.  Shearer,  1914  (H.  L.),  S.  C. 


33  ;  51  S.  L.  E.  403  ;  1914,  1  S.  L.  T.  360. 
(See  voce  Arrest  (Wrongful).) 

78.  Issue— Lodging  Issues  Timeously— 
A.  S.,  15th  July  1865,  sec.  12,  and  lOtL 
March  1870,  sec.  1  (5). — An  issue  was- 
lodged  one  day  before  the  date  fixed  for 
adjustment  of  issues.  The  Lord  Ordinary 
repelled  an  objection  to  its  being  received. 
Miller  v.  /.  M.  Smith,  Ltd.,  1908  (0.  H.), 
16  S.  L.  T.  268. 

79.  Issues— Lodging— Time— A.  S.,  15th 
July  1865,  sec.  12— A.  S.,  10th  March  1870, 
sec.  1  (5).  —  The  Lord  Ordinary  has  a 
discretion  to  allow  to  be  adjusted  issues 
not  timeously  lodged.  Wylie  v.  Wylie, 
1911,  S.  C.  1;  48  S.  L.  E.  1 ;  1910,  2 
S.  L.  T.  198. 

80.  Issue— Motion  to  Vary— Timeous.— 

Motion  to  vary  issue  lodged  within  six 
days  of  Lord  Ordinary's  interlocutor,  but 
not  moved  till  after  six  days,  held  timeous. 
Dingwall  v.  Fisher,  1909,  S.  C.  745;  4& 
S.  L.  E.  507 ;  1909,  1  S.  L.  T.  281. 

81.  Issue— Reparation — Counter  Issue- 
Injury  to  Passenger  while  Boarding  a 
Steamer — Damages— Effect  of  Condition  on 
Ticket  Excluding  Liability— Knowledge  of 
Condition. — A  steamship  company  issued 
tickets  to  their  passengers  containing  a 
condition  excluding  liability.  In  an  action 
by  the  widow  of  a  passenger  who  had  died 
from  injuries  sustained  while  boarding  a 
vessel  belonging  to  the  company  from  a 
small  boat,  the  company  pleaded  this 
condition,  and  proposed  this  counter  issue : 
"  Whether  at  the  time  of  the  accident  to 
the  said  ...  he  was  a  passenger  by  the 
defenders'  steamer  .  .  .  under  and  in  terms 
of  the  conditions  which  are  set  forth  on 
the  ticket  issued  by  the  defenders  to  him, 
whereby  the  defenders  are  not  responsible 
for  personal  injury  to  him  while  a 
passenger  ? "  The  Lord  Ordinary  approved 
of  the  form  of  counter  issue  as  proposed, 
but  ordered  the  defenders  to  amend  their 
record  by  adding  an  averment  of  knowledge 
by  the  deceased  of  the  conditions  on  the 
ticket.  Caird  v.  Adam,  1907  (0.  H.),  15 
S.  L.  T.  543. 

82.  Jury  Trial  —  Bill  of  Exceptions- 
Refusal— Motion  to  Apply  Verdict  Before 
Appealing  Days  Expired  —  Jury  Trials 
(Scotland)  Act,  1815  (55  Geo.  III.  c.  42), 
sec.  7. — Where  a  bill  of  exceptions  had  been 
refused,  the  Court  granted  a  motion  to  apply 
the  verdict,  although  the  fourteen  days 
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within  which  an  appeal  might  be  made  to 
the  House  of  Lords  had  not  yet  expired. 
M'llwaine  v.  Stewarfs  Trs.,  1914,  S.  C.  934 ; 
51  S.  L.  E.  831 ;  1914,  2  S.  L.  T.  127. 

83.  Jury  Trial— Motion  for  Special  Jury 
— Slander. — In  an  action  of  damages  for 
slander  the  Lord  Ordinary  granted  a  motion 
for  a  special  jury  on  the  grounds  of  the 
magnitude  of  the  case,  the  complexity  of 
the  evidence  to  be  led,  and  the  large 
amount  of  damages  involved.  Ogston  & 
Tennant,  Ltd.  v.  The  Daily  Record,  Glasgow, 
1910  (0.  H.),  2  S.  L.  T.  230. 

.84.  Jury  Trial  —  Motion  for  Trial  at 
Sittings — Motion  Enrolled  Prior  to  a  Day 
Three  Weeks  before  the  Sittings  hut  Not 
Made  until  after  that  Day— 0.  A.  S.,  1913, 

r,  i.  4. — Held  by  Lord  Dewar  (Ordinary) 
that  a  motion  to  have  a  cause  tried  at  the 
•ensuing  sittings,  which  was  enrolled  prior 
to  a  day  three  weeks  before  the  sittings 
but  was  not  made  in  Court  until  after  that 
■day,  was  not  timeously  made.  Meades  v. 
Beardmore  &  Coy.  Ltd.,  1913  (O.  H.),  51 
S.  L.  E.  9;  1913,  2  S.  L.  T.  l7l. 

85.  Jury  Trial  —  Place  and  Date  — 
Appealed  Case— Bemit  to  Lord  Ordinary. 
— A  Lord  Ordinary  to  whom  a  case  is 
remitted  for  trial  by  jury  may  fix  any 
convenient  date  prior  to  the  next  sittings, 
Massie  v.  Caledonian  Ely.  Coy.,  1906,  8  F. 
406 ;  43  S.  L.  E.  281 ;  13  S.  L.  T.  734. 

86.  Jury  Trial- Place  and  Date— Circuit 
Court — No  Court. — The  pursuer  of  an  issue 
failed  to  give  notice  for  trial  within  ten 
days  of  lodging  issues,  and  the  defender 
gave  notice  for  trial  at  the  ensuing  Circuit 
Court  at  X.  On  the  last  day  of  session  it 
became  known  that  there  would  be  no 
Circuit  Court  held  at  X.  The  Court 
■appointed  a  day  in  the  following  session  for 
the  trial  of  the  cause.  Laing  v.  Hay,  1905, 
42  S.  L.  E.  464;  12  S.  L.  T.  820. 

87.  Jury  Trial— Postponement  of  Trial— 
€ase  Sent  to  Sittings— Grounds  for  Post- 
ponement—A.  S.,  19th  November  1910,  sec. 
4._Where  the  Lord  Ordinary  has  remitted 
a  case  to  the  sittings  for  jury  trial,  a  motion 
for  postponement  of  the  trial  will  not  be 
granted  unless  very  strong  grounds  can  be 
«hown  for  interfering  with  the  decision  of 
the  Lord  Ordinary,  or  unless  there  has 
been  a  change  of  circumstances  since  the 
•date  of  that  decision.  The  pursuer,  in  an 
action  which  had  been  sent  to  the  sittings 
for  jury  trial,  moved  for  postponement  of 


the  trial  on  the  ground  that  one  material 
witness  was  abroad  and  the  address  of 
another  could  not  be  ascertained.  The 
Court  refused  the  motion.  Carey  v.  Carey, 
1912,  S.  C.  1325;  49  S.  L.  E.  982;  1912, 
2  S.  L.  T.  198. 

88.  Jury  Trial— Proof  or.— In  an  action 
against  a  railway  company  and  a  burgh  for 
the  death  of  a  child  run  over  by  a  train 
while  crossing  the  railway  by  a  level- 
crossing,  which  was  an  access  to  a  public 
park  belonging  to  the  burgh,  the  railway 
company  was  assoilzied,  and  the  Lord 
Ordinary  allowed  proof  before  answer 
against  the  burgh,  holding  in  the  circum- 
stances a  proof  was  more  suitable  than  jury 
trial.  Fryer  v.  North  British  Ely.  Coy.  and 
Burgh  of  Clydebank,  1908  (0.  H.),  15  S.  L.  T. 
886. 

89.  Jury  Trial- Proof  or  — Breach  of 
Promise  of  Marriage— Defender  Resident 
Abroad  —  Necessity  to  Take  Evidence  on 
Commission. — The  fact  that  the  evidence  of 
the  defender  may  have  to  be  taken  on  com- 
mission is  not  a  sufficient  reason  for  sending 
to  proof  an  action  otherwise  appropriate 
for  trial  by  jury.  Mackinnon  v.  Nwse,  1904 
(0.  H.),  12  S.  L.  T.  101. 

90.  Jury  Trial— Proof  or  — Contract  or 
Reparation. — In  an  action  by  a  widow  for 
damages  against  restaurateurs  for  the  death 
of  her  husband  caused,  she  averred,  by 
ptomaine  poisoning,  the  Lord  Ordinary 
allowed  two  issues,  one  laid  upon  breach  of 
contract  and  the  other  upon  fault.  The 
Court  recalled  the  interlocutor  of  the  Lord 
Ordinary  and  (diss.  Ld.  Ardwall)  allowed  a 
proof  before  answer.  Govan  v.  /.  {&  W. 
M'Killop,  1907,  15  S.  L.  T.  658. 

91.  Jury  Trial  — Proof  or  — Damages-^ 
Collision. — A  case  arising  out  of  the  colli- 
sion of  two  vessels  and  involving  the  appli- 
cation of  the  regulations  for  preventing 
collisions  at  sea  was  appealed  for  jury 
trial.  Proof  allowed.  M'Lean  v.  Johnstone, 
1906,  8  F.  836;  43  S.  L.  E.  612;  14 
S.  L.  T.  63. 

92.  Jury  Trial  —  Proof  or  —  Damages  — 
Collision  at  Sea — Loss  of  Life.^ — In  a  colli- 
sion case  both  vessels  were  held  to  blame. 
The  captain  of  one  of  the  vessels  was 
drowned.  In  an  action  by  the  widow  of 
the  captain  who  was  drowned,  against  the 
owners  of  the  other  vessel,  the  Lord  Ordin- 
ary refused  issues  and  allowed  a  proof,  the 
case  involving  interpretation  of.  the  regula- 
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tions  for  preventing  collisions  at  sea,  and 
there  being  averments  that  in  five  respects 
the  other  vessel  had  been  improperly 
navigated.  Kerr  and  Others  v.  The  Screw 
Collier  Coy.  Ltd.  {Owners  of"  Prudhoe  Castle"), 
1907  (0.  H.),  15  S.  L.  t.  444. 

93.  Jury  Trial  —  Proof  or  — Damages  — 
Collision  at  Sea — Nautical  Assessor. — In  an 
action  of  damages  for  loss  of  life  in  respect 
of  a  collision  at  sea,  the  defender  intimated 
his  intention  of  applying  for  the  services  of 
a  nautical  assessor.  The  Lord  Ordinary 
(Dewar)  refused  a  motion  for  a  jury  trial 
and  allowed  a  proof.  Rodger  v.  Glen-Coats, 
1913  (0.  H.),  1  S.  L.  T.  434. 

94.  Jury  Trial — Proof  or— Damages  for 
Loss  of  Life  atCollisiou— Nautical  Assessor. 
— Circumstances  in  which  the  Court  refused 
a  jury  trial  and  ordered  proof  before  one  of 
themselves.  Leadbeiter  v.  The  Dublin  and 
Glasgow  Steam  Packet  Coy.,  1907,  S.  C.  538 ; 
44  S.  L.  R  379 ;  14  S.  L.  T.  768. 

95.  Jury  Trial— Proof  or— Damages  for 
Personal  Injuries  and  for  Reduction  of 
Agreement  to  Accept  Compensation. — In 

an  action  at  common  law  by  a  workman 
against  his  employers  for  damages  for 
personal  injuries  where  the  workman  sought 
to  reduce,  on  the  ground  of  minority  and 
lesion,  an  agreement  to  accept  compensa- 
tion under  the  Workmen's  Compensation 
Act,  1906,  the  Court  allowed  a  proof  before 
answer.  M'Feetridge  v.  Stewarts  &  Lloyds, 
Ltd.,  1913,  S.  C.  773;  50  S.  L.  R.  505; 
1913,  1  S.  L.  T.  325. 

96.  Jury  Trial— Proof  or— Damages  for 
Personal  Injuries  —  Alleged  Faulty  Con- 
struction of  Tramway  Car.— In  an  action 
of  damages  for  personal  injuries  sustained 
by  a  person  whose  dress  had  become  en- 
tangled with  a  portion  of  a  passing  tramcar, 
pursuer  averred  faulty  construction  of  the 
car.  Held  that  there  were  no  such  intri- 
cacies in  the  construction  of  the  car  as  to 
render  the  case  unsuitable  for  jury  trial. 
Gibb  V.  Edinburgh  and  District  Tramways 
Coy.  Ltd.,  1912,  S.  C.  580 ;  49  S.  L.  E.  431 ; 
1912,  1  S.  L.  T.  268. 

97.  Jury  Trial  — Proof  or— Damages  for 
Personal  Injuries— Child.— In  an  action  of 
damages  for  injuries  to  a  pupil  child,  aged 
six  years,  who  was  run  down  by  a  motor 
car,  the  defender  pleaded  contributory 
negligence  on  the  part  of  the  child.  The 
Lord  Ordinary  refused  a  motion  for  proof 


and  approved  of  an  issue  for  trial  by  jury> 
Nelson  v.  Potter,  1910  (O.  H.),  2  S.  L.  T.  72. 

98.  Jury  -  Trial— Proof  or— Damages  for 
Personal  Injuries  —  Child  —  Sheriff  Courts 
(Scotland)  Act,  1907  (7  Edw.  VII.  c.  51), 
sec.  30. — An  action  by  a  father  against  the 
proprietors  of  a  tenement  for  damages  for 
injuries  sustained  by  his  pupil  child,  who, 
while  on  her  way  to  visit  a  neighbour's 
house  had  fallen  from  the  common  stair, 
held,  in  view  of  the  specialties  of  the  case, 
unsuitable  for  jury  trial.  Grant  v.  Johrt, 
Fleming  &  Coy.  Ltd.,  1914,  S.  C.  228;  51 
S.  L.  E.  187 ;  1914,  1  S.  L.  T.  53. 

99.  Jury  Trial— Proof  or— Damages  for 
Personal  Injuries — Discharge  Pleaded  by 
Defenders  and  Impugned  by  Pursuer.— In 
an  action  of  damages  for  personal  injuries, 
in  which  the  defenders  founded  upon  a 
discharge  of  all  her  claims  granted  by  the 
pursuer,  the  Lord  Ordinary  (Hunter)  allowed 
a  proof  for  the  purpose  of  determining  the 
validity  of  the  discharge.  Gray  v.  Ths  Rivet, 
dc.  Coy.  Ltd.,  1912  (0.  H.),  2  S.  L.  T.  341. 

100.  Jury  Trial — Proof  or— Damages  for 
Personal  Injuries— Doubtful  Relevancy- 
Question  of  Law  as  to  Contributory  Negli- 
gence.— The  Lord  Ordinary,  in  respect  that 
the  case  was  of  doubtful  relevance  and  that 
questions  of  law  as  to  contributory  negli- 
gence were  raised,  refused  to  send  it  to  a 
jury  and  allowed  a  proof.  Cooke  v.  Leith 
Harbou/r  and  Dock  Commissioners,  1905 
(O.  H.),  13  S.  L.  T.  536.  (Cf.  Murphy  v. 
Bladen  &  Coy.  Ltd.,  1906  (0.  H.),  14  S.  L.  T. 
250.) 

101.  Jury  Trial— Proof  or— Damages  for 
Personal  Injuries  —  Employers'  Liability 
Act,  1880— Questions  of  Law  Involved.— 

The  Lord  Ordinary,  in  respect  that  ques- 
tions of  law  as  to  contributory  negligence 
were  involved  in  the  case,  refused  to  send 
it  to  a  jury,  and  allowed  a  proof.  Barclay 
V.  M'Alpine  &  Sons,  1904  (O.  H.),  12; 
S.  L  T.  45. 

102.  Jury  Trial— Proof  or- Damages  for 
Personal  Injuries— Highway  Amendment 
Act,  1839  (2  &  3  Vict.  c.  45),  sec.  1— Rail- 
ways Regulation  Act,  1842  (5  &  6  Vict, 
c.  55),  sec.  9. — A  carter  was  leading  a  horse 
and  cart  across  a  level-crossing,  the  gates- 
of  which  were  open  and  appeared  secure. 
No  train  was  approaching.  One  gate 
suddenly  swung  open  and  injured  the 
carter.  In  an  action  for  damages  the  Lord 
Ordinary,  in  view  of  the  statutory  duties 
of  the  railway  company,  held  the  action 
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unsuitable  for  jury  trial  and  allowed  a  proof 
before  answer.  Moffat  v.  North  British  Ely. 
Coy.,  1908  (0.  H.),  16  S.  L.  T.  486. 

103.  Jury  Trial— Proof  or— Damages  for 
Personal  Injury— Illness  of  Persons  Alleged 
to  be  Due  to  Partaking  of  Unsound  Food 
—  Difficult  Questions  of  Law  —  Sale  of 
Goods  Act,  sees.  1  and  14  (1)  —  Action 
Based  on  Fault  and  Contract. — Issues  dis- 
allowed in  an  action  for  damages  for  illness 
said  to  have  been  due  to  partaking  of  un- 
sound food,  and  proof  before  answer  allowed, 
the  Lord  Ordinary  holding  it  was  unsuit- 
able for  jury  trial,  as  (1)  it  was  based  not 
only  on  fault  but  also  on  Weach  of  contract, 
and  (2)  it  raised  difficult  questions  of  law 
as  to  the  nature  of  the  contract  and  the 
applicability  of  the  Sale  of  Goods  Act, 
1893.  Cldland  v.  The  East  of  Scotland 
Public-Hmise  Trust,  Ltd.,  1908  (0.  H.),  16 
S.  L.  T.  65. 

104.  Jury  Trial — Proof  or — Damages  for 
Personal  Injuries  —  Railway  Passenger 
Injured  by  Dog  —  Questions  Involving 
Construction  of  Railway  Company's  Regu- 
lations.— A  railway  passenger  was  injured 
by  a  dog  while  travelling  on  a  railway, 
and  sued  the  railway  company  for  damages. 
The  Lord  Ordinary,  in  respect  that  ques- 
tions were  involved  regarding  the  proper 
construction  of  the  railway  company's 
regulations,  and  also  of  the  relation  these 
regulations  bore  to  the  company's  common- 
law  liability,  thought  the  action  unsuited 
for  jury  trial  and  allowed  a  proof.  Bennett 
V.  Great  North  of  Scotland  Ely.  Coy.,  1909 
(O.  H.),  2  S.  L.  T.  328. 

105.  Jury  Trial— Proof  or— Damages  for 
Personal  Injuries  —  Railway  —  Delicate 
Questions  of  Fact  and  Law  Involved.— 
In  an  action  of  damages  for  personal 
injuries  against  a  railway  company  pursuer 
averred  that  the  door  of  the  carriage  in 
which  he  was  travelling  suddenly  flew 
open  and  he  with  great  difficulty  saved 
himself  from  being  thrown  out;  that  he 
endeavoured  to  shut  the  door  but  was  un- 
able to  do  so ;  that  the  shock  arising  from 
the  danger  in  which  he  was  placed  caused 
severe  injury  to  his  nervous  systeni;  and 
that  the  defenders  were  in  fault  in  not 
seeing  that  the  door  was  securely  fastened. 
Eeld  that,  in  respect  that  delicate  questions 
of  fact  and  law  were  involved,  inquiry 
should  be  by  proof  and  not  by  jury  trial. 
Fowler  v.  North  British  Ely.  Coy.,  1914, 
S.  C.  866;  51  S.  L.  E.  745;  1914,  2 
S.  L.  T.  95. 


106.  Jury  Trial— Proof  or— Damages  for 
Personal  Injury—"  Special  Cause  "—Doubt- 
ful Relevancy— Discretion  of  Lord  Ordinary 
—Evidence  Act,  1866  (29  &  30  Vict.  c.  112), 
sec.  4. — In  an  action  of  damages  against  a 
tramway  company  for  personal  injury  sus- 
tained by  a  child  through  being  knocked 
down  by  a  cable  car,  the  pursuer  averred 
fault  in  the  construction  of  the  car,  which 
prevented  the  driver  from  seeing  the  child 
crossing  the  rails,  and  alternatively  fault 
on  the  part  of  the  driver  in  failing  to  keep 
a  proper  look-out.     The  defenders  averred 
contributory  negligence  on  the  part  of  the 
child  or  its  parents.     The  Lord  Ordinary 
refused  issues,  and   ordered  proof  on  the 
ground  that  the  pursuer's  averments  were 
of  doubtful  relevancy.     The  Court,  on   a 
reclaiming    note,    holding    that    doubtful 
relevancy  was  a  "  special  cause  "  for  proof 
in  lieu  of  jury  trial,  declined  to  interfere 
with  the  exercise  of  his  discretion.     Cass  v. 
Edinburgh  and  District  Tramways  Coy.  Ltd., 
1908,  S.  C.  841;   45  S.  L.   R.  675;   15 
S.  L.  T.  957  ;  16  S.  L.  T.  39. 

107.  Jury  Trial— Proof  or— Damages  for 
Personal  Injuries— Special  Cause— Fall  of 
a  Cricket  Stand.— An  action  of  damages  for 
injuries  occasioned  through  the  fall  of  a 
cricket  stand  sent  to  a  jury  (Adair  v.  The 
Magistrates  of  Paisley,  1904,  12  S.  L.  T. 
105,  distinguished;  Glass  v.  Paisley  Bace 
Committee,  1902,  5  F.  14;  40  S.  L.  R.  17; 
10  S.  L.  T.  298,  followed).  Matthew  v. 
Perthshire  Cricket  CM,  1904  (0.  H.),  42 
S.  L.  R.  327;  12  S.  L.  T.  635. 

108.  Jury  Trial  — Proof  or  — Damages — 
Reparation.- A  man  was  knocked  down  by 
an  electric  car  and  died  from  the  injuries 
sustained.  In  an  action  by  his  widow  the 
Lord  Ordinary  held  the  averments  of  fault 
relevant  and  approved  of  the  issue.  Bwn- 
side  V.  Corporation  of  Glasgow,  1909  (O.  H.), 
1  S.  L.  T.  98. 

109.  Jury  Trial  — Proof  or  — Damages- 
Reparation— Averments  Stating  Competent 
and  Incompetent  Grounds  of  Action  — 
Danger  of  Jury  being  Misled— Several  Pur- 
suers —  Non-Community  of  Interest.  — 
Several  pursuers  raised  an  action  of 
damages  in  which  they  averred  two  separ- 
ate wrongs  or  grounds  of  action.  One 
ground,  which  affected  all  the  pursuers, 
was  held  to  be  competent  and  appropri- 
ate for  trial  by  jury ;  the  second  ground, 
which  affected  certain  of  the  pursuers  only, 
was  held  incompetent.  "The  pursuers 
having  declined  to  amend  their  record  by 
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deleting  the  averments  which  related  to 
the  second  wrong,  the  Court  sent  the  case 
to  proof  before  a  judge  in  respect  that  a 
jury  was  likely  to  confuse  the  different 
grounds  of  action.  Hughes  v.  Bdbertson, 
1913,  S.  C.  394;  50  S.  L.  R.  268;  1912, 
2  S.  L.  T.  503. 

110.  Jury  Trial— Proof  or — Discretion  of 
Lord  Ordinary  Over-ruled  —  Action  for 
Damages  for  Procuring  Wrongous  Dis- 
missal— Disputed  Relevancy  of  Averments 
—Proof. — Seld  that  an  action  for  damages 
brought  against  a  trade  association  and  two 
of  its  members  was  not  suited  to  jury  trial. 
Dunn  V.  The  National  Amalgamate  Fwrnish- 
ing  Trades  Association  and  Others,  1907, 
MS.  L.  E.  262;  US.  L.  T.  627. 

111.  Jury  Trial — Proof  or— Discretion  of 
Lord  Ordinary  —  Action  of  Reduction  — 
Evidence  Act,  1866,  sec.  4.— In  an  action  of 
reduction  of  a  deed  on  the  ground  of  "force 
and  fear "  the  Lord  Ordinary  thought  the 
case  unsuited  for  jury  trial  and  allowed  a 
proof.  The  Court,  on  a  reclaiming  note, 
refused  to  interfere  with  the  discretion  of 
the  Lord  Ordinary.  Yowng  v.  Healy,  1909, 
S.  C.  687;  46  S.  L.  R.  710;  1909,  1 
S.  L.  T.  496. 

112.  Jury  Trial— Proof  or- Discretion  of 
Lord  Ordinary— Employers'  Liability  Act, 
1880. — The  Court  declined  to  interfere  with 
the  Lord  Ordinary's  discretion  in  fixing 
proof  instead  of  jury  trial  for  the  trial  of 
an  action  under  the  Employers'  Liability 
Act.  Fallery  v.  M Alpine  &  Sons,  1905, 
7  F.  640;  42  S.  L.  E.  535;  13  S.  L.  T.  41. 

113.  Jury  Trial — Proof  or— Discretion  of 
Lord   Ordinary  —  Special   Cause.— In    an 

action  by  a  widow  for  damages  for  the 
death  of  her  husband,  the  Lord  Ordinary, 
on  the  ground  that  the  case  was  partly 
relevant  and  partly  irrelevant,  and  that 
it  was  difficult  before  a  jury  to  confine  the 
evidence  to  what  bore  on  the  relevant  part, 
allowed  a  proof  before  answer.  The  Court 
recalled  the  Lord  Ordinary's  interlocutor. 
Bell  V.  Adam  &  Coy.,  1907,  44  S.  L.  E. 
775. 

114.  Jury  Trial  — Proof  or  — Employers' 
Liability  Act,  1880  —  Question  of  Law.— 
An  action  under  the  Employers'  Liability 
Act  was  removed  by  the  defenders  to  the 
Court  of  Session.  'The  defenders  averred 
that  pursuer  had  been  dismissed  from  their 
employment  for  misconduct,  and  had  been 
clandestinely   re-engaged   by   his   brother. 


who  was  in  defenders'  service.  The  de- 
fenders moved  for  a  proof  on  the  ground 
that  this  averment  might  give  rise  to  legal 
questions.  Held  that  the  case  must  go  to 
a  jury.  Cunning  v.  M'Alpvne,  1905  (0.  H.), 
13  S.  L.  T.  77. 

115.  Jury  Trial— Proof  or— Question  In- 
volving Construction  of  Statute— Death 
of  Pursuer's  Son  after  Partaking  of  Fish 
Dinner  Supplied  by  Defender — Action  Laid 
at  Common  Law  and  on  Sale  of  Goods 
Act,  1893,  sec.  14  (1).— The  Lord  Ordinary 
allowed  a  proof  and  refused  a  jury  on  the 
ground  that  the  decision  of  the  case  might 
depend  upon  the  construction  to  be  given 
to  the  statute.  Stocks  v.  Holstein,  1907 
(0.  H.),  15  S.  L.  T.  339. 

116.  Jury  Trial— Proof  or— Reduction  of 
Deed. — In  an  action  for  reduction  of  a  bond 
and  disposition  in  security  the  Lord 
Ordinary  disallowed  an  issue  and  ordered 
a  proof.  Young  v.  Paton  and  Others,  1908 
(0.  H.),  16  S.  L.  T.  482. 

117.  Jury  Trial  — Proof  or  —  Reduction 
of  Marriage-Contract— Essential  Error.— 
The  practice  is  to  send  such  an  action  to 
proof.  Motherwell  y.  Motherwell' sTrs.,  1906 
(0.  H.),  13  S.  L.  T.  888. 

118.  Jury  Trial— Proof  or— Reduction  of 
Will. — In  an  action  of  a  reduction  of  a  will 
on  the  ground  (I)  that  the  will  was  not 
the  deed  of  the  testator,  (2)  that  the 
testator  being  weak  and  facile  the  will 
was  obtained  by  fraud  or  circumvention, 
the  Lord  Ordinary  refused  a  motion  for 
proof,  and  sent  the  case  to  jury  trial. 
Williams  and  Others  v.  Philip,  1907  (0.  H.), 
15  S.  L.  T.  396. 

119.  Jury  Trial— Proof  or— Reduction  of 
Will  Impetrated  from  Facile  Person.— The 
Lord  Ordinary  refused  to  send  the  case  to  a 
jury,  but  allowed  a  proof.  M'Kechnie  v. 
White,  1906  (0.  H.),  14  S.  L.  T.  140. 

120.  Jury  Trial  —  Proof  or  — Right-of- 
Way.^ — In  an  action  of  declarator  of  right- 
of-way  issues  allowed  where  the  defender 
failed  to  show  special  cause  why  not. 
Robertson  v.  Duke  of  Atholl,  1905 ;  8  F.  150 ; 
43S.  L.  E.  173;  13S.  L.T.  577. 

121.  Jury  Trial  —  Proof  or  —  Right-of- 
W&y.—Held  (by  Ld.  Salvesen,  Ordinary) 
that  a  proof  was  the  appropriate  method 
of  inquiry  in  an  action  as  to  the  existence 
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■of  a  right-of-way  where  the  defender's  case 
was  that  the  road  in  question  had  been 
used  by  the  public  without  objection  under 
.an  implied  agreement  with  the  proprietors 
that  it  was  in  substitution  for  an  old  right- 
of-way.  Kinloch's  Trs.  v.  Ymng,  1911 
<H.  L.),  S.  C.  1 ;  1909,  47  S.  L.  E.  356 ; 
1910,  1  S.  L.  T.  2. 

122.  Jury  Trial  — Proof  or  — Slander  — 
<Juestion  of  Law. — Pursuer  in  an  action 
for  slander  complained  of  statements  made 
■about  him  in  a  report  in  defenders'  news- 
paper. The  Lord  Ordinary  (Guthrie), 
holding  that  a  dijfficult  question  of  privilege 
might  arise,  sent  the  case  to  proof.  On  a 
reclaiming  note  the  Court,  in  respect  that 
the  question  of  proof  or  jury  trial  had  not 
been  argued  before  the  Lord  Ordinary, 
and  that  no  motion  for  a  proof  had  been 
made  before  him,  recalled  his  interlocutor 
a,nd  remitted  the  case  to  him  for  further 
■procedure.  Beidv.  Frederick  Johnston  cl;  Co., 
1911  (0.  H.),  2  S.  L.  T.  122;  1911, 
2  S.  L.  T.  149. 

123.  Jury  Trial  — Proof  or  — Wrongful 
n)ismissal. — In  an  action  of  damages  for 
wrongous  dismissal  against  a  trade  union, 
Jield  that  there  was  no  special  cause  shown 
why  the  case  should  not  be  sent  to  a  jury. 
Hewit  V.  The  Edinhwrgh  and  District  Lath- 

"     s,  &c.,  1906  (0.  H.),  14  S.  L.  T.  489. 


124.  Jury  Trial — Transmission  of  Cause 
"to  Sittings — Failure  to  Lodge  Papers  within 
Time  Specified  in  Rolls — A.  S.,  19th  Novem- 
ber 1910,  sec.  3. — The  Lord  Ordinary  having 
on  20th  February  appointed  a  cause  to  be 
tried  at  the  sittings,  the  pursuer's  agent 
tendered  the  prescribed  papers  to  the 
Keeper  of  the  EoUs  on  the  afternoon  of 
•5th  March,  but  the  latter  refused  to  accept 
them  on  the  ground  that  under  a  notice 
■appearing  in  the  Eolls  12  o'clock  noon  on 
5th  March  was  the  latest  time  at  which 
they  could  be  received.  The  pursuer's 
Agent  thereupon  presented  a  note  for 
.authority  to  the  Keeper  to  receive  the 
papers  and  include  the  cause  in  the  list  to 
be  taken  at  the  sittings.  The  Court  dis- 
■diarged  the  order  for  trial  and  remitted  to 
the  Lord  Ordinary  to  proceed.  Campbell 
v.  Osborne  &  Himter,  1913,  S.  C.  758;  50 
■S.  L.  E.  503;  1913,  1  S.  L.  T.  294. 

125.  Jury  Trial -Verdict— Several  Issues. 
— A  jury  is  under  no  obligation  to  answer 
superseded  questions.  Campbell  v.  Scottish 
Educational  News  Coy.  Ltd.,  1906,  8  F.  691 ; 
43S.  L.  E.  487;13S.  L.  T.  925. 


126.  Jury  Trial  -  Verdict  —  Slander — 
Latitude  of  Time—"  On  or  About."— In  an 
action  of  damages  for  slander  the  question 
put  in  issue  was  whether  "  on  or  about 
12th  March  1912"  the  defender,  at  the 
place  and  in  the  circumstances  set  forth  in 
the  issue,  slandered  the  pursuer.  The  jury 
having  found  that  the  slander  complained 
of  had  been  uttered  by  the  defender,  but 
that  it  had  been  so  uttered  in  February 
1912,  the  Lord  President  (Dunedin)  directed 
that  the  verdict  should  be  entered  for  the 
defender.  Smith  v.  Paton,  1913,  S.  C. 
1203;  50  S.  L.  E.  394;  1913,  1  S.  L.  T. 
147. 

127.  Jury  Trial  —  Withdrawal  of  Case 
from  Jury— Insufficiency  of  Evidence  for 
Pursuer. — After  the  evidence  for  pursuer 
had  been  led  at  the  trial  by  jury  of  an 
action  of  damages  for  assault  the  presiding 
Judge  (the  Lord  Justice-Clerk)  withdrew 
the  case  from  the  jury  on  the  ground  that 
no  legal  evidence  had  been  tendered  upon 
which  defender  could  be  found  liable.  Cook 
V.  Paxtm,  1910,  48  S.  L.  E.  7. 

128.  Jury  Trial  —  Withdrawal  of  Case 
from  Jury — No  Evidence  Led  upon  which 
Jury  could  Find  for  'Svixsvisi.— Circumstances 
in  which  the  Lord  President  withdrew  a 
case  which  had  gone  to  trial  from  the  jury, 
on  the  ground  that  no  evidence  had  been 
led  upon  which  a  verdict  could  be  returned 
for  the  pursuer.  M'Caffery  v.  Lanarkshire 
Tramways  Co.,  1910,  S.  C.  797  ;  47  S.  L.  E. 
691 ;  1910,  2  S.  L.  T.  26. 

129.  Lis  alibi  pendens  —  Contingency- 
Court  of  Session  and  Sheriff  Court  Actions 
— Cross-Actions  of  Accounting  between  a 
Law- Agent  and  Client  —  Transmission  of 
Sheriff  Court  Process  to  Court  of  Session- 
Court  of  Session  Act,  1868,  sec.  7i.—Held 
that  the  provisions  of  the  above  section  are 
peremptory  and  that  the  Sheriff  Court 
process  fell  to  be  transmitted  to  the  Court 
of  Session  ob  contingentiam.  Plea  of  lis  alibi 
pendens  repelled.  Wilson  v.  Junor,  1907 
(0.  H.),  15  S.  L.  T.  182. 

130.  Lis  alibi  pendens—  Counter  Action  in 
Sheriff  Court  Raising  Same  Issue.— Where 
the  defender  in  an  action  of  declarator  that 
the  pursuer  was  entitled  to  a  valid  title  to 
certain  heritable  subjects  pleaded  that  the 
action  should  be  dismissed  in  respect  that 
a  prior  action  at  the  instance  of  the  defender 
against  the  pursuer  and  raising  the  same 
issue  was  depending  in  the  Sheriff  Court, 
the  Lord  Ordinary  (Ormidale),  following 
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the  case  of  Howden  v.  Eawarden  (2  M.  637), 
repelled  the  plea.  Harland  Engineering  Cm/. 
V.  Stark's  Trs.,  1913  (0.  H.),  2  S.  L.  T.  448. 

131.  Lis  alibi  pendens— Divorce— Separa- 
tion and  Aliment. — A  wife  may  simultane- 
ously pursue  her  husband  in  separate  actions 
for  divorce,  and  separation  and  aliment, 
founded  on  the  same  grounds.  Stewart  v. 
Stewart,  1906,  8  F.  769;  43  S.  L.  E.  522; 
13  S.  L.  T.  997. 

132.  Mandatory— Appeal— Defender  and 
Kespondent  Abroad  but  within  British 
Dominions. — Where  the  defender  of  an 
action  of  affiliation  in  the  Sheriff  Court 
had  been  assoilzied,  but  had  subsequently 
left  the  country  bond  fde  for  the  purpose 
of  his  business,  but  was  still  within  the 
jurisdiction  of  a  British  Court,  the  Court 
refused  hoc  statu  to  ordain  him  to  sist  a 
mandatory  to  defend  the  action  in  an 
appeal.  Florence  v.  Smith,  1913,  S.  C.  393 ; 
50  S.  L.  E.  267 ;  1912,  2  S.  L.  T.  451. 

133.  Mandatory — Defender.— A  foreign 
defender  was  resident  in  this  country  when 
proceedings  were  raised  against  him. 
During  the  proceedings  he  left  this  country. 
The  Lord  Ordinary  ordained  the  defender 
to  sist  a  mandatory.  Dampskibsselskabet 
Neptune  (s.s.  "  Dansborg")  v.  Blasquez,  1908 
(O.  H.),  15  S.  L.  T.  1046. 

134.  Mandatory — Defender.— A  defender, 
who  had  gone  abroad  with  no  intention  of 
returning  to  this  country,  was  ordained  to 
sist  a  mandatory,  hank  of  Scotland  v.  Rorie, 
1908  (O.  H.),  16  S.  L.  T.  130. 

135.  Mandatory— Defender  Goes  Abroad. 
— A  defender  who,  after  an  action  had 
been  raised  while  he  was  a  domiciled 
Scotsman,  pleaded  no  jurisdiction  on  the 
ground  that  he  had  gone  to  America  animo 
remanendi,  was  ordained  to  sist  a  mandatory. 
The  Court  adhered.  Young  v.  Carter,  1907, 
14  S.  L.  T.  829. 

136.  Mandatory— Divorce— Pursuer  (Hus- 
band) Resident  Abroad. — Held  that  the 
pursuer  in  a  divorce  action — the  husband — 
who  was  residing  abroad  did  not  require 
to  sist  a  mandatory.  An  award  of  expenses 
allowed  to  the  defender.  Low  v.  Low,  1905 
(O.  H.),  12  S.  L.  T.  817. 

137.  Mandatory— Expenses— No  Finding 
of  Expenses',  against  Mandatory— Correc- 
tion of  Interlocutor. — In   an   action   by  a 


pursuer  residing  in  America  and  his  man- 
datory the  Lord  Ordinary  in  his  interlocutor 
found  "the  pursuer  liable  in  one  set  of 
expenses  to  the  said  defenders,"  and  the- 
extractor  having  declined  to  include  the 
name  of  the  mandatory  in  the  extract,  the 
Lord  Ordinary,  on  the  motion  of  the 
defenders,  of  new  found  "  the  pursuer  and 
the  mandatory"  liable  in  said  expenses. 
Lock  V.  Muir,  1914  (0.  H.),  1  S.  L.  T.  106. 

138.  Mandatory— Failure  of  Pursuer  ta 
Sist  a  Mandatory— Decree — Absolvitor  or 
Dismissal. — Where  a  pursuer  has  been 
ordained  to  sist  a  mandatory,  and  has 
failed  to  do  so,  the  defender  is  entitled  to- 
decree  of  absolvitor.  Train  v.  Little,  1911, 
S.  C.  736 ;  48  S.  L.  E.  619 ;  1911, 1  S.  L.  T. 
345. 

139.  Mandatory— Lictuidation— Foreign 
Claimants. — The  Lord  Ordinary  (Skerring- 
ton)  ordained  foreign  claimants  in  a  liquida- 
tion whose  claims  were  disputed  to  sist 
mandatories.  Stern  &  Watt  v.  Br\we  Peebles 
(&  Coy.  Ltd.  (in  Liquidation),  1909  (0.  H.), 
47  S.  L.  E.  77 ;  1909,  2  S.  L.  T.  297. 

140.  Mandatory  —  Multiplepoinding  — 
Claimant  —  Discretion  of  Court.— Motion 
to  sist  mandatory  to  claimant  resident  in 
Australia  refused.  Elmslie  v.  Pauline,  1905, 
7  F.  541 ;  42  S.  L.  E.  401 ;  12  S.  L.  T.  784. 


141.  Mandatory— Pursuers  — Joint  Pur- 
suers.—Four  next-of-kin  brought  an  action 
of  declarator  regarding  a  legacy  paid  by 
the  trustees  of  the  deceased,  whose  next- 
of-kin  they  were.  One  of  the  pursuers 
was  resident  in  New  Zealand.  The  Lord 
Ordinary  refused  a  motion  that  this  pursuer 
should  be  ordained  to  sist  a  mandatory. 
Armour  and  Others  v.  Glasgow  Infirmary  and 
James  Wrighfs  Trs.,  1908  (0.  H.),  16  S.  L.  T. 
435. 

142.  Mandatory— Pursuer— Pursuer  Goes 
Abroad  to  Remain  there.— A  man  entered 
a  house  belonging  to  another  man  and 
smashed  the  latter's  furniture  and  assaulted 
his  wife.  He  was  sentenced  in  a  criminal 
court.  Actions  of  damages  by  the  man 
and  his  wife  against  him  having  been  raised, 
the  pursuer  left  this  country  to  per- 
manently reside  abroad.  The  Lord 
Ordinary  refused  to  ordain   the  pursuers 

to  sist  a  mandatory.     M'Lean  v.  ilf'f " 

1908(0.  H.),  16S.  L.T.  174. 
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143.  Mandatory  —  Suspension  —  Oom- 
plainer  Resident  Abroad.  —  The  Lord 
Ordinary  refused  to  ordain  the  complainer 
in  a  suspension  of  a  charge  on  a  bond  and 
disposition  in  security,  who  was  resident 
abroad,  to  sist  a  mandatory.  Seaman  v. 
Butters,  1911  (0.  H.),  2  S.  L.  T.  198. 

144.  Minute  — Joint  Minute  of  Settle- 
ment—  Locus  poenitentise  —  Authority  of 
Court  not  Interponed  to  Minute.— When 
a  settlement  of  an  action  has  been  eflfected 
by  joint  minute  duly  authenticated  by  the 
parties  or  their  agents,  the  settlement  is 
binding,  although  the  Court  may  not  have 
interponed  authority  thereto.  M'Athey  v. 
Patriotic  Investment  Society,  Ltd.,  1910,  S.  C. 
584;  47  S.  L.  R.  314;  1910,  1  S.  L.  T. 
121. 

145.  Minute— Minute  after  Final  Inter- 
locutor—Order for  Delivery  of  Documents. 

— Circumstances  in  which  the  Lord  Ordinary, 
after  a  final  interlocutor  had  been  pro- 
nounced in  an  action,  appointed  the  pur- 
suer to  deliver  to  defender  within  seven 
days  a  roll  of  plans  which  had  been 
exhibited  to  pursuer  in  Court  and  which 
he  had  retained  in  his  possession.  Gregson 
V.  GroMt,  1910  (0.  H.),  48  S.  L.  E.  6  ;  1910, 
2  S.  L.  T.  16. 

146.  Minute— Minute  Tendered  at  Clos- 
ing of  Record  by  Defenders,  who  had  not 
Entered  Appearance— Admissions  therein 
Prejudicial  to  Other  Defenders — Refusal 
to  Receive  Minute. — Campbell  v.  County 
Cowncil  of  Ayr,  1905  (0.  H.),  13  S.  L.  T. 
193. 

147.  Minute — Tender  and  Acceptance — 
Salvage— Conjoined  Actions — Tender  by 
Common  Defender — Cumulo  Amount  of 
Acceptances  in  Excess  of  Tender— Motion 
by  Defender  to  be  Dropped  from  Cause. — 
See  Wilson  V.  Bapp,  1909  (0.  H.),  47  S.  L.  E. 
257;  1909,  2  S.  L.  T.  295;  1911  (0.  H.), 
S.  C.  1360. 

148.  Multiplepoinding  —  Competency  — 
Double  Distress. — No  fund  in  medio  should 
include  sums  which  are  not  the  subject- 
matter  of  dispute.  MacGillivray's  Trs.  v. 
Dallas,  1905,  7  F.  733;  42  S.  L.  R.  791; 
13  S.  L.  T.  288. 

149.  Multiplepoinding  —  Competency  — 
Double  Distress— Competing  Claims.— A 
creditor  arrested  in  the  hands  of  an  insur- 
ance company  a  sum  due  under  a  policy 
to  his  debtor  for  which  his  debtor  had 
granted  a  discharge.     The  insurance  com- 


pany having  raised  a  multiplepoinding  the 
arresting  creditor  objected  to  the  com- 
petency on  the  ground  that  there  was  no 
double  distress.  Held  that  as  there  were 
competing  claims  on  the  same  fund  the 
multiplepoinding  was  competent.  Colonial 
Mutual  Life  Assurance  Society  v.  Brown, 
1911,  48  S.  L.  E.  427;  1911,  1  S.  L.  T. 
158. 

150.  Multiplepoinding  —  Competency  — 
Double  Distress— No  Fund  in  medio.— An 
executor  under  a  will  paid  away  the  whole 
estate  to  the  beneficiaries  before  the  expiry 
of  six  months  from  testator's  death.  There- 
after one  of  the  heirs  in  mobilihus  claimed 
a  share  in  the  estate  on  the  footing  of 
intestacy,  alleged  that  the  will  was  spurious, 
and  raised  a  multiplepoinding  of  the  estate 
left  by  the  deceased  in  the  hands  of  the 
executor.  Held  that  a  multiplepoinding 
was  incompetent,  as  there  was  no  double 
distress  and  no  fund  in  medio.  Bichardson 
V.  JFilson,  1905  (0.  H.),  12  S.  L.  T.  775. 

151.  Multiplepoinding  —  Competency  — 
Double  Distress— Trustees  in  Bankruptcy. 

— An  action  of  multiplepoinding  held  a  com- 
petent process  in  which  to  ascertain  the 
respective  rights  of  a  trustee  in  bank- 
ruptcy and  a  person  claiming  a  right  over 
the  fund  in  respect  of  advances  and  a 
lien.  M'Bowall  &  Neilson's  Tr.  v.  Hagart 
&  Coy.,  1905,  8  F.  235;  43  S.  L.  E.  187; 
13  S.  L.  T.  632. 

152.  Multiplepoinding  —  Competency  — 
Heritage.  —  A  multiplepoinding  is  com- 
petent though  the  fund  in  medio  consists 
entirely  of  heritage.  Boyd's  Trs.  v.  Boyd, 
1906  (O.  H.),  13  S.  L.  T.  878. 

153.  Multiplepoinding  —  Competency  — 
Legitim  Claims. — A  party  claiming  legitim 
is  not  entitled  to  raise  a  multiplepoinding 
with  regard  to  the  deceased's  whole  estate. 
There  can  be  no  true  competition  between 
beneficiaries  under  a  will  and  a  creditor 
claiming  legitim  outside  of  it.  Johnston  v. 
Bichardson,  1905  (0.  H.),  13  S.  L.  T.  537. 

154.  Multiplepoinding  —  Condescendence 
of  Fund  in  medio  —  Objections  —  Com- 
petency.— In  an  action  of  multiplepoinding, 
arising  out  of  the  doubtful  validity  of  the 
bequest  of  a  testator's  whole  estate,  a 
claimant,  whose  claim  was  founded  on 
services  rendered  for  some  years  to  the 
testator,  moved  for  leave  to  lodge  objec- 
tions to  the  condescendence  of  the  fund 
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in  medio  in  respect  that  the  fund  included 
a  sum  due  to  him  as  a  creditor  for  wages 
for  services  rendered  by  him.  The  motion 
was  opposed  by  another  claimant  as  in- 
competent, and  on  the  ground  that  the 
claim  should  be  constituted  in  another 
process.  The  motion  was  granted  and  the 
claimant  allowed  to  lodge  objections. 
Donaldson's  Tr.  v.  Beattie,  1914  (0.  H.), 
1  S.  L.  T.  170. 


155.  Multiplepoinding  —  Exoneration  of 
Trustees— Competency— Double  Distress- 
Claim  by  Creditor  and  Claims  by  Benefi- 
ciaries.— Testamentary  trustees  raised  an 
action  of  multiplepoinding  for  the  distribu- 
tion of  the  estate  under  their  charge  and 
for  exoneration,  in  which  they  called  as 
defenders  a  creditor  (who  claimed  the  whole 
trust  funds)  and  the  beneficiaries  under  the 
will.  The  creditor  sought  to  enforce  his 
claim  by  direct  action  against  the  trustees ; 
and  among  the  beneficiaries  there  were 
no  questions  raised  inter  se.  Held  {rev. 
Ld.  Dewar,  dub.  the  Lord  President)  that 
the  multiplepoinding  was  incompetent  in 
respect  that  the  claim  of  the  creditor  and 
the  claims  of  the  beneficiaries  were  not 
truly  competing  claims,  not  being  of  the 
same  class,  and  that  the  creditor  was  not 
delaying  to  constitute  his  claim  against 
the  trust  estate.  Glen's  Trs.  v.  Miller, 
1911,  S.  C.  1178  ;  48  S.  L.  R.  931 ;  1911, 
2  S.  L.  T.  178. 

156.  Multiplepoinding— Final  Decree  of 
Banking  and  Preference— Subsequent  Con- 
descendence of  Fund  in  medio  —  Real 
Baiser's  Bight  of  Betention  against 
Claimant. — In  an  action  of  multiplepoind- 
ing the  pursuer  and  real  raiser  may,  after 
a  final  interlocutor  of  ranking  and  'pre- 
ference has  been  pronounced,  state  in  a 
condescendence  of  the  fund  in  medio  any 
claim  of  compensation  or  retention  which 
he  has  against  a  successful  claimant. 
Ramsay's  Judicial  Factor  v.  British  Linen 
Bank,  1912,  S.  C.  206;  49  S.  L.  E.  199; 
1911,  2  S.  L.  T.  424. 

157.  Multiplepoinding  — Lodging  Claims 
—Claim  Lodged  after  Decree  of  Ranking 
and  Preference. — Held  that,  after  a  decree 
of  ranking  and  preference  had  been  pro- 
nounced in  an  action  of  multiplepoinding 
and  had  become  final,  an  independent  claim 
which  might  have  been  stated,  but  which 
was  not  stated  in  the  competition,  could 
not  be  entertained.  Steele  (Ramsay's  Factor) 
V.  Smth's  Trs.,  1910  (0.  H.),  1  S.  L.  T.  380. 


Affirmed  1911,  S.  C.  832;  48  S.  L.  E.  743; 

1911,  1  S.  L.  T.  450. 

158.  Multiplepoinding  —  Title  of  One 
Claimant  to  Examine  Grounds  of  Another 
Claimant's  Claim. — It  is  competent  for  one 
claimant  in  an  action  of  multiplepoinding  to 
examine  the  grounds  of  another  claimant's 
claim.  Dickson  &  Walker  v.  Mitchell  &  Cm/., 
1910,  S.  C.  139;  47  S.  L.  E.  110;  1909, 
2  S.  L.  T.  390. 

159.  Petition —  Company—  Capital  —Re- 
organisation — Advertisement — Companies 
(Consolidation)  Act,  1908  (8  Bdw.  VIL 
0.  69),  sec.  45. — In  a  petition  under  sec.  45 
of  the  Consolidation  Act,  1908,  for  confir- 
mation of  a  special  resolution  authorising 
the  reorganisation  of  the  share  capital  of  a 
limited  company,  the  Court  ordered  intima- 
tion of  the  petition  without  advertisement. 
Robert  A.  Munro  &  Coy.,  Ltd.,  1913,  S.  C. 
456  ;  50  S.  L.  E.  274 ;  1912,  2  S.  L.  T.  481. 

160.  P  etition — Company  —  Capital — Re- 
organisation — Advertisement — Companies 
(Consolidation)  Act,  1908  (8  Edw.  VIL 
c.  69),  sec.  45. — In  a  petition  under 
sec.  45  of  the  Consolidation  Act,  1908,  for 
confirmation  of  certain  special  resolutions 
of  a  limited  company  for  reorganisation  of 
its  share  capital,  the  Court  ordered  intima- 
tion of  the  petition  without  advertisement. 
British  Assets  Trust,  Ltd.,  1913,  S.  C.  661 ; 
50  S.  L.  E.  454 ;  1913,  1  S.  L.  T.  243. 

161.  Petition  —  Company  —  Induciae  — 
Petition  for  Judicial  Winding  Up— Credi- 
tors Besident  Abroad.— A  petition  for  the 
judicial  winding  up  of  a  company  having 
set  forth  that  many  of  the  companies' 
creditors  were  resident  in  the  West  Indies, 
the  Court  allowed  all  parties  having  an 
interest  to  lodge  answers  within  twenty-" 
one  days  after  intimation,  advertisement, 
and  service.  Wilsons,  Ltd.,  Petrs.,  1912, 
50  S.  L.  E.  161 ;  1912,  2  S.  L.  T.  330. 

162.  Petition  —  Company — Intimation — 
Liquidation— Petition  for  Appointment  of 
Committee  of  Inspection — Companies  (Con- 
solidation) Act,  1908  (8  Edw.  VII.  c.  69), 
sec.  188. — In  a  voluntary  winding  up,  a 
petition  was  presented  under  sec.  188  of 
the  Consolidation  Act,  1908,  for  the  appoints 
ment  of  a  committee  of  inspection.  The 
Court,  on  the  production  of  a  letter  from 
the  liquidator  consenting  to  the  application, 
granted  the  prayer  of  the  petition  without 
ordering  intimation  or  service.  Marlow, 
Petr.,  1912,  S.  C.  625;  49  S.  L.  E.  464; 

1912,  1  S.  L.  T.  250. 
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163.  Petition  —  Company  —  Petition  for 
Judicial  Winding  Up  Followed  by  Petition 
for  Supervision  Order  —  Note.  —  Where 
there  is  already  a  petition  in  Court  for  the 
judicial  winding  up  of  a  company,  and  the 
company  subsequently  resolves  to  wind 
itself  up  and  obtains  the  supervision  of  the 
Court,  the  proper  course  is  for  it  to  present 
a  note  in  the  petition  already  before  the 
Court  and  not  a  separate  petition.  Eadie, 
Petr.;  Seafield  Preserve  Coy.  Ltd.,  Petrs., 
1911,  S.  C.  3;  48  S.  L.  E.  2 ;  1910, 
2  S.  L.  T.  199. 

164.  Petition— Entail— Service— Curator 
ad  litem. — In  an  entail  petition  to  charge 
the  estate  with  estate  duty  and  settlement 
estate  duty  the  petition  was  served  upon 
the  two  nearest  heirs,  the  third  being  a 
pupil.  Service  was  ordered  upon  the  second 
heir  as  tutor  and  administrator  in  law  to 
his  pupil  son,  and  a  cxbrator  ad  litem 
appointed.  Stuart,  1906  (0.  H.),  14 
S.  L.  T.  563. 


165.  Petition  —  Entail  —  Summary- Re- 
claiming—  Interlocutor  on  Merits  — Dis- 
tribution of  Business  Act,  1857  (20  &  21 
Vict.  c.  56),  sec.  6— Competency. — Where 
an  interlocutor  in  an  entail  petition  to 
uplift  funds  which  was  unsuccessfully 
opposed  was  not  reclaimed,  and  thereafter 
the  Lord  Ordinary  granted  the  prayer,  the 
respondents  reclaimed  against  the  inter- 
locutor granting  the  prayer  of  the  petition. 
Objection  was  taken  to  the  reclaiming  note 
when  the  case  appeared  in  the  Summar  Eoll, 
on  the  ground  that  what  was  desired  by  it 
was  to  review  the  first  mentioned  inter- 
locutor which  has  now  become  final.  The 
reclaimers  maintained  (1)  that  the  objection 
came  too  late,  not  being  taken  in  single 
bills ;  and  (2)  was  bad,  as  the  interlocutor 
granting  the  prayer  was  the  first  on  the 
merits.  Held  that  the  objection  taken  was 
not  too  late  and  that  the  reclaiming  note 
must  be  refused.  Marquis  of  Queensberri/s 
Trs.  v.  Douglas,  1907,  S.  C.  924 ;  44  S.  L.  R. 
724;  15S.  L.  T.  46. 

166.  Petition— Exchequer  Court  or  Bill 
Chamber  —  Money  Consigned  under  De- 
fence Act,  1842— Petition  Presented  under 
Entail  Act,  1848— Distribution  of  Business 
Act,  1857.— A  petition  by  an  heir  of  entail 
to  uplift  money  consigned  under  the  De- 
fence Act,  1842,  must  be  presented  to  the 
Lord  Ordinary  in  Exchequer,  and  not  to 
the  Junior  Lord  Ordinary.  Shaw  Stewart, 
1905  (0.  H.),  13  S.  L.  T.  39. 


167.  Petition— Exchequer-Inner  House 
or  Lord  Ordinary  —  Petition  to  Uplift 
Parliamentary  Deposit  —  Exchequer.  —  A 
petition  to  uplift  a  parliamentary  deposit 
should  be  presented  in  the  first  instance  to 
the  Lord  Ordinary  in  Exchequer.  Balfour 
and  Another,  Petrs.,  1909,  S.  C.  358;  46 
S.  L.  R.  294;  1909,  1  S.  L.  T.  76. 

168.  Petition  —  Inner  House  or  Lord 
Ordinary— Custody  of  Child— Warrant  to 
Recover. — Application  for  a  warrant  to 
search  for  and  recover  a  child  for  whose 
custody  the  Court  has  made  an  order 
should  be  made  in  the  Inner  House. 
G'uthrie  v.  Guthrie,  1906,  8  F.  545;  43 
S.  L.  R.  371;  13  S.  L.  T.  782. 

169.  Petition  —  Inner  House  or  Lord 
Ordinary — Distribution  of  Business  Act, 
1857,  sec.  4. — Objection  was  taken  to  the 
competency  of  a  petition  for  appointment 
of  judicial  factor  on  the  ground  that,  being 
incident  to  an  action  of  interdict  depending 
at  the  time  of  presenting  the  petition  in 
the  Sheriff  Court,  it  could  only  be  brought 
under  sec.  4  of  the  Distribution  of  Business 
Act  in  the  Inner  House.  The  Lord  Ordin- 
ary repelled  the  objection.  Booth  v. 
M'Kirmmi,  1908  (0.  H.),  15  S.  L.  T.  848. 

170.  Petition  —  Inner  House  or  Lord 
Ordinary — Petition  by  Tutor-Nominate  for 
Authority  to  Sell— Pupils  Protection  Act, 
1849  (12  &  13  Vict.  c.  59),  sec.  1— Guardian- 
ship of  Infants  Act,  1886  (49  &  50  Vict, 
c.  27),  sec.  12— Court  of  Session  Act,  1857 
(20  &  21  Vict.  c.  56),  sec.  4  (5).— Held  that 
in  terms  of  the  sections  of  the  statutes 
above  mentioned  a  petition  by  a  tutor- 
nominate  for  authority  to  sell  must  be  pre- 
sented to  the  Junior  Lord  Ordinary.  Dou/s 
Tutor,  Petr.,  1910,  S.  C.  273;  47  S.  L.  R. 
251  ;  1910,  1  S.  L.  T.  48. 

171.  Petition  —  Inner  House  or  Lord 
Ordinary— Trust— Powers— Advances  by 
Trustees  out  of  Income  for  Maintenance  of 
Minor  Beneficiaries— No  Vested  Interest. 
— A  petition  for  power  to  make  advances 
for  the  maintenance  and  education  of  minor 
beneficiaries,  who  have  not  a  vested  right, 
out  of  the  unappropriated  income  of  their 
presumptive  shares  of  the  trust  estate,  is 
competent  in  the  Outer  House.  Hodgson's 
Trs.,  1904  (0.  H.),  12  S.  L.  T.  532. 

172.  Petition  —  Judicial  Factor  —  Com- 
petency.— A  petition  for  appointment  of 
judicial  factor  must  contain  crave  for 
sequestration  of  estate,  except  in  case  of 
lapsed  trust.  Booth  v.  M'Kinnon,  1908 
(0.  H.),  15  S.  L.  T.  848. 
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173.  Petition— Judicial  Factor— Cuxator 
bonis— Discharge  —  Incompetent   Crave. — 

Held  incompetent  to  insert  in  the  prayer  of 
a  petition  by  a  curator  bonis  for  discharge 
a  crave  for  decree  against  the  executors  of 
the  ward  for  payment  of  a  balance  due  to 
the  petitioner.  Mackie  {Wallace's  Curator 
Bonis),  Petr.,  1910  (0.  H.),  1  S.  L.  T.  167. 

174.  Petition— Summary— Dissolution  of 
Partnership— Partnership  Act,  1890  (53  &  54 
Vict.  c.  39),  sec.  35. — Held  that  a  petition 
to  the  Junior  Lord  Ordinary  for  dissolution 
of  partnership  under  sec.  35  of  the  Partner- 
ship Act,  1890,  while  competent,  was  in  the 
•circumstances  inexpedient,  in  respect  that 
parties  were  at  variance  upon  matters 
requiring  investigation ;  and  petition  dis- 
missed. {Observations  in  Wallace  v.  Whitelaw, 
1900,  2  F.  675,  a^roved.)  Macnabs  v. 
Macnab,  1912,  S.  C.  421 ;  49  S.  L.  R.  339 ; 
1912,  1  S.  L.  T.  127. 

175.  Petition— Trustees— New— Compet- 
«ncy— Trusts  (Scotland)  Act,  1867  (30  &  31 
Vict.  c.  97),  sec.  12. — A  person  made  over 
in  trust  a  sum  of  money  to  A.,  B.,  and  C, 
"two  a  quorum,  and  such  other  person  or 
persons  as  might  be  assumed  .  .  .  and  the 
survivors  or  survivor."  A.  survived  and 
alone  carried  on  the  trust.  The  principal 
beneficiaries  brought  this  petition  to  have 
new  trustees  appointed,  maintaining  that 
two  being  a  quorum,  A.  could  not  lawfully 
carry  on  the  trust  nor  assume  new  trustees. 
The  Lord  Ordinary  dismissed  the  petition 
as  unnecessary,  but  did  not  find  expenses 
due  by  the  petitioner.  ScoW  v.  Xmjmi,  1 908 
(0.  H.),  15  S.  L.  T.  1045. 

176.  Pleadings— Record  Notice— Emerg- 
ing Defence— Interdict— Remedy  Refused. 
— At  the  proof  in  a  note  of  suspension  and 
interdict  relating  to  "passing  oil'"  of  goods, 
it  transpired,  in  cross-examination  of  the 
complainer,  that  his  trade  had  been  built 
up  largely  by  fraudulent  advertisements. 
Notice  of  this  line  of  defence  had  not  been 
given  on  record.  The  respondent  averred 
that  he  had  not  known  the  fact.  This  ground 
of  defence  sustained  and  interdict  refused. 
Bile  Bean  Manufacturing  Coy.  Ltd.  v. 
Davidson,  1906,  8  F.  1181;  43  S.  L.  E. 
827;  14S..L.  T.  294. 

177.  Printing— Appeal— Adjustments  of 
Record — Remit. — An  appeal  did  not  show 
printed  adjustments  on  the  record.  It 
appeared  also  that  the  Sheriff  had  not 
initialed  the  adjustments.  The  Court 
remitted  to  the  Sheriff  to  of  new  close  the 


record  and  initial  the  adjustments.  Kilcoyne 
V.  Wilsm,  1907,  S.  C.  86 ;  44  S.  L.  R.  61  j 
14  S.  L.  T.  442. 

178.  Printing— Appeal — Failure  to  Box 
Prints  within  Fourteen  Days— Reponing— 
A.  S.,  10th  March  1870.— Appellant  repmed 
on  payment  of  two  guineas  of  expenses 
where  there  had  been  a  failure  to  box 
prints  in  terms  of  Act  of  Sederunt,  10th 
March  1870.  The  cause  of  failure  was  that 
the  appellant  had  been  prevented  through 
illness  and  absence  from  business  from 
instructing  an  Edinburgh  agent.  Nishet  v. 
Cmrance,  1905,  13  S.  L.  T.  287. 

179.  Printing— Appeal— Failure  to  Lodge 
—Excuse— Change  of  Agency— Reponing.— 

The  Court  reponed  an  appellant  whose 
agents  had  failed  to  lodge  prints  in  time 
where  the  excuse  given  was  a  change  of 
agency.  White  v.  Bothesay  Tramways  Coy. 
Ltd.,  1909,  S.  C.  760;  46  S.  L.  R.  528; 
1909,  1  S.  L.  T.  328. 

180.  Printing— Appeal— Failure  to  Lodge 
Note  of  Appeal  in  Proper  Form— Reponing 
—A.  S.,  10th  March  1870,  sec.  3— Sheriff 
Courts  (Scotland)  Act,  1907  (7  Edw.  VIL 
c.  51),  Schedule  I.  (148).— Where  the  agents 
for  defenders  failed  to  lodge  a  note  of 
appeal  in  the  form  M  required  by  the 
statute,  the  Lord  Ordinary  on  the  Bills 
(CuUen)  allowed  the  defenders  to  be  reponed 
on  payment  of  £3,  3s.  of  modified  expenses. 
Reid  V.  Nimrno  &  Coy.  Ltd.,  1913  (0.  H.), 
1  S.  L.  T.  460. 

181.  Printing  —  Appeal  —  Printing  of 
Record— Failure  to  Print  Amendments— 
C.  A.  S.,  1913,  D,  iii.  1. — In  an  appeal  from 
the  Sheriff  Court  where  the  prints  of  the 
record,  which  had  been  duly  boxed,  did  not 
give  effect  to  certain  adjustments  which  had 
been  put  upon  the  open  record  in  the 
Sheriff  Court,  the  Court  allowed  the  appel- 
lant to  box  corrected  prints.  Newton  v. 
Methven,  1914,  S.  C.  753 ;  51  S.  L.  E.  638 ; 
1914,  2  S.  L.  T.  21. 

182.  Printing— Appeal— Summary  Cause 
—  Sheriff  Courts  (Scotland)  Act,  1907 
(7  Edw.  VII.  c.  51),  sec.  8.— In  summary 
appeals  under  sec.  8  of  the  Sheriff  Courts 
Act,  1907,  only  those  portions  of  the 
process  should  be  printed  to  which  the 
Court  is  entitled  to  refer.  Observations  (by 
Ld.  Salvesen)  as  to  the  portions-  of  the 
process  to  which  the  Court  is  entitled  to 
refer  in  such  appeals.     Cranston  v.  Mallow 
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■&  Lien,  1912,  S.  C.  112 ;  49  S.  L.  E.  186 ; 
1911,  2  S.  L.  T.  383. 

183.  Printing— Multiplepoinding— Testa- 
mentary Writings  Referred  to  on  Record. 
— The  Lord  Ordinary  (Cullen)  refused  a 
motion  for  an  order  to  print  the  testamen- 
tary writings  referred  to  on  record  in  an 
action  of  multiplepoinding  brought  by 
trustees  to  determine  certain  questions 
relating  to  the  succession  to  a  trust  estate. 
King's  Trs.  v.  Ramsay,  1911  (0.  H.),  2  S.  L.  T. 
576. 

184.  Printing — Reclaiming  Note— Boxing 
'Of  Prints — Documents  not  in  Process. — 
Per  curiam: — "No  documents  must  be 
priiited  for  the  Inner  House  which  have 
not  been  lodged  in  process ;  and  it  is  the 
•duty  of  the  clerk  to  refuse  to  receive  into 
the  process  any  print  of  documents  which 
are  not  already  in  process.  If  there  has 
been  an  error  in  failing  to  lodge  some 
•document  on  which  parties  intended  to 
found,  a  motion  must  be  made  to  the  Court 
for  leave  to  lodge  it  in  process."  Grierson 
Y.  Mitchell,  1912,  S.  C.  173;  49  S.  L.  E. 
■94;  1911,  2S.  L.  T.  412. 

185.  Printing— Reclaiming  Note— Failure 
■to  Append  Printed  Copies  of  Record — 
Printing  Dispensed  with  in  Outer  House 
on  Respondent's  Motion — Judicature  Act, 
1825  (6  Geo.  IV.  c.  120),  sec.  18.— Eeclaimers 
presented  a  note  to  the  Lord  President  in 
which  they  stated  that  as  the  Lord  Ordin- 
ary had,  on  respondent's  motion,  dispensed 
with  the  printing  of  the  record,  they  had 
not  been  able  to  append  printed  copies 
thereof  to  the  reclaiming  note,  and  they 
moved  the  Court,  in  the  circumstances,  to 
dispense  with  the  printing  of  the  reclaiming 
note  and  to  allow  the  reclaiming  note  in 
manuscript  to  be  received.  The  Court 
granted  the  motion.  Trinity  House  of  Leith 
v.  Clark,  1910,  S.  C.  746;  47  S.  L.  E.  673; 
1910,  2  S.  L.  T.  2. 

186.  Printing— Reclaiming  Note— Failure 
-to  Box  Prints  —  Judicature  Act,  1825 
(6  Geo.  IV.  c.  120),  sec.  18— A.  S.,  llth  July 
1828,  sec.  n.—Held  (after  consultation  with 
the  other  Division)  that  it  is  within  the 
power  of  the  Court  to  permit  prints  to  be 
lodged  if  in  their  view  it  was  for  some 
excusable  cause  that  they  were  not  lodged 
at  the  proper  time.  Henderson  v.  D.  &  W. 
Henderson,  1912,  S.  C.  171 ;  49  S.  L.  E. 
101;  1911,  2  S.  L.  T.  443. 

187.  Printing— Reclaiming  Note— Failure 
-to  Box  Record— Court  of  Session  (Judica- 


ture) Act,  1825,  sec.  18— A.  S.,  11th  July 
1828,  sec.  77— Court  of  Session  Act,  1808, 
sec.  16. — In  an  action  of  divorce  for  deser- 
tion the  Lord  Ordinary  assoilzied  the 
defender.  During  the  currency  of  the 
reclaiming  days  a  change  of  agency  took 
place.  The  new  agent  made  the  mistake 
of  assuming  that  the  ordinary  number  of 
copies  of  the  record  had  been  printed. 
Only  thirty  copies  had,  however,  been 
originally  printed,  and  he  was  unable  to 
procure  sufficient  copies  to  append  to  the 
reclaiming  note  for  boxing,  and  accordingly 
only  boxed  the  reclaiming  note.  The 
Court,  on  the  ground  (1)  that  the  mistake 
was  excusable;  (2)  that  if  the  reclaimer 
were  to  go  through  the  form  of  presenting 
a  petition  under  the  Court  of  Session  Act, 
1808,  the  interlocutor  could  be  submitted 
to  review;  and  (3)  that  it  was  unnecessary 
to  make  him  go  through  this  form,  repelled 
the  respondent's  objection  to  the  com- 
petency of  the  reclaiming  note,  and  sent 
the  case  to  the  Eoll.  Hutchison  v.  Hutchison, 
1908,  S.  C.  1001;  45  S.  L.  E.  783; 
16  S.  L.  T.  181. 

188.  Printing— Reclaiming  Note— Opinion 
of  Lord  Ordinary. — Opinion  by  Lord  Stor- 
month-Darling  that  on  a  reclaiming  note 
it  is  essential  to  print  the  opinion  of  the 
Lord  Ordinary.  Jones  v.  Somervell's  Tr., 
1907,  S.  C.  545 ;  44  S.  L.  E.  390 ;  14  S.  L.  T. 
759. 

189.  Printing— Reclaiming  Note — Record 
— Amendment  not  made  until  after  Re- 
claiming Note  Boxed. — An  objection  was 
stated  to  the  competency  of  a  reclaiming 
note  on  the  ground  that  an  amendment  of 
the  record  and  the  interlocutor  allowing 
it  had  not  been  printed.  It  was  admitted 
that  the  amendment  was  not  written  on  the 
process  copy  of  the  closed  record  till  after 
the  reclaiming  note  had  been  boxed.  Held 
(1)  {followmg  Montgomerie  &  Coy.  v.  Young 
Brothers,  6  F.  340),  that  the  amendment 
had  not  been  made  at  the  date  of  the  inter- 
locutor reclaimed  against,  and  (2)  {following 
Fisken,  3  F.  7),  that  it  was  not  necessary  to 
print  the  interlocutor  allowing  the  amend- 
ment, and  objection  repelled.  Pedrus  Steam- 
ship Coy.  Ltd.  v.  Burntisland  Harbour  Com- 
missioners, 1909,  S.  C.  1421 ;  46  S.  L.  E. 
1004;  1909,  2  S.  L.  T.  204. 

190.  Printing— Reclaiming  Note— Record 
—Failure  to  Print  Amendments  Allowed 
in  Outer  House  —  Judicature  Act,  1825 
(6  Geo.  IV.  c.  120),  sec.  18— A.  S.,  11th  July 
1828,  sec.  77. — Circumstances  in  which  the 
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Court  allowed  a  reclaiming  note  to  be 
received  when  certain  amendments  on  the 
record,  allowed  in  the  Outer  House  on  the 
last  day  of  proof,  had  not  been  printed. 
Sharp's  Tr.  v.  T.  Y.  Paterson  &  Coy.  Ltd., 
1912,  S.  C.  972 ;  49  S.  L.  E.  742 ;  1912, 

1  S.  L.  T.  463. 

191.  Printing  — Record— Failure  to  De- 
liver Prints  within  Eight  Days— Vacation- 
Court  of  Session  Act,  1868  (31  &  32  Vict, 
c.  100),  sec.  26.— The  Lord  Ordinary  refused 
to  grant  decree  of  absolvitor  by  default  in 
respect  of  failure  to  deliver  prints  within 
eight  days  where  the  eight  days  expired 
in  vacation.  Brogan  v.  Henderson,  1911 
(0.  H.),  49  S.  L.  E.  3 ;  1911,  2  S.  L.  T.  324. 

192.  Printing  — Record-Failure  to  De- 
liver Prints  within  Eight  Days— Court  of 
Session  Act,  1868  (31  &  32  Vict.  c.  100), 
sec.  26.— The  Lord  Ordinary  (Skerrington) 
accepted  an  explanation  of  failure  to 
lodge  prints  timeously  and  refiised  a  motion 
for  absolvitor.  Observed  that  prints  are 
timeously  delivered  to  the  agent  for  the 
defender  if  they  are  lawfully  introduced 
into  his  office  at  any  hour  of  the  day  on 
which  they  are  due,  but  that  the  prints  for 
the  Clerk  of  Court  must  be  delivered  at 
the  Eegister  House  within  business  hours. 
M'Lauchlan  v.    Chalmers,    1913    (0.    H.), 

2  S.  L.  T.  85. 

193.  Printing — Record— Failure  to  De- 
liver Prints  within  Eight  Days— Vacation 
—Court  of  Session  Act,  1868  (31  &  32  Vict. 
c.  100),  sec.  26.— Where  a  pursuer  failed  to 
deliver  prints  of  the  open  record  within 
eight  days  from  the  lodging  of  defences, 
and  the  eight  days  expired  in  vacation,  the 
Lord  Ordinary  (Dewar)  granted  decree  of 
absolvitor.  Simpson  v.  Young,  1913  (0.  H.), 
1  S.  L.  T.  474. 

194.  Printing— Record— Failure  to  Lodge 
—Validity  of  Excuse— Court  of  Session 
Act,  1868,  sec.  26.— Held  that  a  misunder- 
standing between  the  pursuer  and  her 
agent  as  to  whether  she  wished  to  proceed 
with  the  action  was  not  a  sufficient  excuse 
for  non-compliance  with  the  provisions  of 
the  above  section,  and  decree  of  absolvitor 
pronounced.  Semple  v.  Semple,  1904 
(O.  H.),  12  S.  L.  T.  404. 

195.  Printing— Record— Failure  to  Lodge 
—Validity  of  Excuse— Court  of  Session 
Act  1868,  sec.  26. — In  this  case  the  Edin- 
burgh agents  were  advised  by  their  corre- 
spondents that  negotiations  for  a  settle- 
ment were  proceeding  between  the  parties 


and,  relying  on  this,  did  not  lodge  th& 
prints.  The  Lord  Ordinary  held  this  excuse 
insufficient,  and  granted  decree  of  absolvitor. 
Ogilvie  v.  Wearwell  Cycle  Coy.,  1904  (0.  H.), 
12  S.  L.  T.  423. 

196.  Printing— Record— Open  Record- 
Failure  to  Lodge  Prints  — Lease  Trans- 
mitted from  Sheriff  Court  under  Employers^ 
Liability  Act— Employers'  Liability  Act, 
1880,  sec.  6— Sheriff  Court  Act,  1877,  sec.  9 
—Court  of  Session  Act,  1868,  sec.  26.— Held 
that  the  26th  section  of  the  Act  of  1868 
did  not  apply  to  an  action  originating  in 
the  Sheriff  Court,  and  observed  that  if  the 
pursuer  unduly  delayed  in  printing  the 
record,  it  was  open  to  defenders  to  move 
for  an  order  on  the  pursuer  to  print.  Logan 
V.  S.  &  E.  Moore,  Ltd.,  1907  (0.  H.),  15 
S.  L.  T.  24. 

197.  Proof— Additional  Proof— Remit- 
Where  the  Court,  hearing  a  reclaiming  note 
against  a  judgment  of  the  Lord  Ordinary, 
pronounced  after  proof,  allows  an  amend- 
ment of  record  involving  further  evidence, 
it  may  remit  to  the  Lord  Ordinary  to  allow 
such  further  proof  and  to  report.  Muir  & 
Son,  Ltd.  v.  Edinburgh  and  Leith  Gas  Com- 
missioners, 1906,  8  F.  810 ;  43  S.  L.  E.  598 ; 
14  S.  L.  T.  43. 

198.  Proof — Adj  ournment — Commission 
to  Examine  Witness  Abroad. — At  the  close 
of  a  proof  the  defender  moved  for  a  com- 
mission to  examine  a  witness  who  had  gone 
abroad  and  for  an  adjournment  of  the  proof  , 
until  the  report  of  the  commission  had  been 
received.  The  Lord  Ordinary  granted  the 
motion  "on  the  condition  that  the  defenders 
be  liable  for  all  expenses  thereby  caused." 
CecU  V.  Marchioness  of  Euntly,  1905  (0.  H.), 
13  S.  L.  T.  189. 

199.  Proof— Divorce— Undefended.— The 
Lord  Ordinary  refiised  to  fix  a  diet  of  proof 
within  less  than  ten  days  of  the  calling. 
Bamsay  v.  Bamsay,  1909  (O.  H.),  1  S.  L.  T. 

288. 

200.  Proof— Lodging  Documents— A.  S., 
31st  May  1902— Document  for  Use  in  Oross- 
Examination. — In  cross-examination  of  a 
witness,  who  was  not  a  party  to  the  cause, 
counsel  asked  leave  to  put  to  the  witness  a 
document  under  his  own  hand  which  con- 
tradicted his  evidence.  Objection  taken 
that  the  document  had  not  been  timeously 
lodged  in  terms  of  the  Act  of  Sederunt, 
31st  May  1902,  repelled.     Paterson  &  Sons 
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{Camp  Coffee)   v.  Kit  Coffee  Coy.  Ltd.  and 
Another,  1908  (0.  H.),  16  S.  L.  T.  180. 

201.  Proof  —  Preliminary  Plea  —  Em- 
ployers' Liability  Act— Notice— Sheriff.— 
Questions  arising  in  Employers'  Liability 
Act  cases  as  to  whether  the  notice  required 
by  statute  had  been  given  should  be  decided 
after  proof  before  the  Sheriff,  before  proof 
is  heard  upon  the  merits.  Duncan  v.  Fife 
Coal  Coy.,  1906,  7  F.  958 ;  42  S.  L.  E.  822 ; 
13  S.  L.  T.  370. 

202.  Proof —Preliminary  Proof— Dis- 
charge Pleaded  by  Defenders  and  Impugned 
by  Pursuer. — In  an  action  of  damages  for 
personal  injuries,  in  which  the  defender 
founded  upon  a  discharge  of  all  her  claims 
granted  by  the  pursuer,  the  Lord  Ordinary 
(Hunter)  allowed  a  proof  for  the  purpose  of 
determining  the  validity  of  the  discharge. 
Gray  v.  The  Rivet,  &c..  Coy.  Ltd.,  1912 
(0.  H.),  2  S.  L.  T.  341. 

203.  Proof- Preliminary  Proof— Dominus 
litis  —  Caution.  —  The  Lord  Ordinary 
allowed  a  preliminary  proof  of  averments 
made  by  a  defender  that  the  nominal 
pursuer  was  put  forward  by  others.  The 
defender  maintained  that  the  pursuer 
should  in  these  circumstances  find  caution 
for  expenses.  Bobertson  v.  Duke  of  Atholl, 
1905,  8  F.  150  J  43  S.  L.  E.  173;  13 
S.  L.  T.  577. 

204.  Proof — Preliminary  Proof — Jury 
Trial — Action  of  Damages  for  Personal 
Injuries — Defence  that  Pursuer  had  Ac- 
cepted Payments  under  Workmen's  Com- 
pensation Act. — A  workman  raised  an 
action  of  damages  against  his  employer  for 
personal  injuries.  The  employer  pleaded 
that  the  workman  had  elected  to  take 
compensation  under  the  Workmen's  Com- 
pensation Act,  and  that  he  was  thereby 
barred  from  claiming  damages.  Held  that 
there  must  be  a  preliminary  proof  as  to 
this  {Hunter  v.  Darngavil  Coal  Coy.,  1900, 
3  F.  10;  38  S.  L.  E.  6,  followed).  Sinclair 
V.  Loehgelly  Iron  and  Coal  Coy.  Ltd.,  1905 
(0.  H.),  13  S.  L.  T.  103. 

205.  Proof— Preliminary  Proof— Slander 
—Public  Authorities  Protection  Act,  1893 
(56  &  57  Vict.  c.  61).— In  an  action  for 
slander  against  a  detective  officer  the 
pursuer's  case  was  that  in  making  the 
statement  complained  of  the  defender  was 
acting  as  a  private  individual.  The 
defender,  on  the  other  hand,  averred  that 


he  was  acting  in  his  official  capacity  as  a 
police  detective  and  moved  for  a  prelimin- 
ary proof  on  the  question  whether  he  was 
entitled  to  the  benefit  of  the  Public 
Authorities  Protection  Act.  The  Lord 
Ordinary  (Skerrington)  refused  the  de- 
fender's motion  and  sent  the  whole  ease  to 
a  jury  on  the  pursuer's  issue.  M'Kinnon  v. 
Keith,  1912  (0.  H.),  2  S.  L.  T.  501. 

206.  Proof— Procedure— Eecalling  Wit- 
ness.— Held  that  it  was  not  ultra  vires  a 
Sheriff,  trying  a  summary  complaint,  to 
recal  a  witness  of  the  complainer,  after  the 
complainer  had  closed  his  proof,  to  speak 
to  a  fact  which  the  complainer  had  omitted 
to  prove.  Saunders  v.  Paterson,  1905  (J.), 
7  F.  58 ;  42  S.  L.  E.  732 ;  13  S.  L.  T.  251 ; 
4  Adam,  568. 

207.  Proof —Putting  to  Silence  — Un- 
defended —  Consistorial  Action  —  Proof 
Necessary. — Held  (following  A.  B.  v.  C.  D., 
1901  (0.  H.),  8  S.  L.  T.  406)  that  an  action 
of  putting  to  silence,  although  undefended, 
is  consistorial  in  its  nature,  and  involves 
proof.  Williams  v.  Fmsythe,  1909  (0.  H.), 
2  S.  L.  T.  252. 

208.  Proof— Kes  noviter— Further  Evi- 
dence after  Appeal. — A  case  related  to  land 
rights.  After  proof  in  the  Sheriff  Court 
had  been  closed  an  appeal  was  taken. 
Then  the  party  who  had  lost  on  the  proof 
discovered  in  the  hands  of  third  parties  a 
volume  of  estate  plans  which  threw  light 
on  the  cause.  The  Court  allowed  produc- 
tion of  the  volume  and  proof  of  its  contents. 
Caul  V.  Ayr  Comity  Council,  1909,  S.  C.  422  ; 
46  S.  L.  E.  338 ;  1909,  1  S.  L.  T.  144. 

209.  Proof  — Skilled  Witness— Theory 
not  put  to. — The  Court  declined  to  consider 
a  theory  [although  said  to  be  open  to 
mathematical  demonstration]  relating  to 
the  position  and  speeds  of  two  vessels, 
because  it  had  not  been  put  to  the  skilled 
witnesses.  Crawford  ("  Warsaw")  v.  Granite 
City  S.S.  Coy.  {" Linn  o' Dee"),  1906,  8  F. 
1013;  43  S.  L.  E.  732;  14  S.  L.  T.  203. 

210.  Proof— Warrant  to  Inspect  Other 
Party's  Premises— Necessity  for  Furnish- 
ing Names  of  Witnesses.— The  Lord  Ordin- 
ary held  that  the  names  and  designations 
of  the  witnesses  who  were  to  make  an 
inspection  must  be  furnished  to  the  other 
party  before  the  inspection  was  made. 
Clippens  Oil  Coy.  v.  Edinburgh  and  District 
Water  Trust,  1904  (0.  H.),  12  S.  L.  T.  40. 
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211.  Proving  the  Tenor  —  Casus  amis- 
sionis— Adminicle.— For  fifty  years  trus- 
tees acted  upon  a  copy  of  a  mortis  causd 
trust-disposition  and  settlement.  The 
principal  had  been  executed  by  the 
deceased  on  the  day  of  his  death;  but, 
when  the  question  arose,  it  appeared  that 
no  one  could  speak  to  having  seen  it  since. 
By  this  time  the  testator's  law-agent  was 
dead  and  his  papers  had  been  transferred 
to  another  agent,  who  had  from  time  to 
time  changed  his  ofiice,  and  the  will  could 
not  be  found.  The  Court  held  the  evidence 
sufficient,  and  set  up  the  copy.  Yowng  v. 
Aiiderson,  1904,  7  F.  128  ;  42  S.  L.  E.  129 ; 
12  S.  L.  T.  518. 

212.  Proving  the  Tenor— Written  Evi- 
dence Lost— Payment — Receipt— Proof  of 
Terms  by  Parole. — In  an  action  for  pay- 
ment of  an  account  for  goods  supplied  it 
was  averred  that  payment  had  been  made 
and  receipts  granted  in  a  pass-book,  but 
that  pursuer  had  returned  the  pass-book. 
Without  an  action  of  proving  of  the  tenor 
the  Court  allowed  the  terms  of  the  receipts 
to  be  proved  in  respect  that  pursuer  could 
give  no  satisfactory  explanation  why  the 
receipts  were  not  forthcoming.  Young  v. 
Thomson,  1909,  S.  C.  529 ;  46  S.  L.  E.  143  ; 
16  S.  L.  T.  543. 

213.  Pursuer— Designation  of  Pursuer- 
False  Address. — Where  the  pursuer  in  an 
action  of  damages  for  seduction,  in  which 
an  issue  had  been  approved,  had  falsely 
stated  her  address  in  the  summons,  the 
Lord  Ordinary  ordained  her  to  disclose  her 
true  address,  and  intimated  that  if  she  did 
not  do  so  he  would  ordain  her  to  find 
caution.  Murdoch  v.  Yowng,  1909  (0.  H.), 
2  S.  L.  T.  450. 

214.  Pursuer  —  Pauper  Pursuer  —  Poor's 
Holl.— Held  {following  Hunter  v.  Clark,  1874, 
1  E.  11 54)  that  a  pursuer  in  receipt  of 
parochial  relief  must  either  sue  in  formd 
pauperis  or  find  caution  for  expenses. 
Maclean  v.  Maclaren,  1910  (0.  H.),  1 
S.  L.  T.  29. 

215.  Pursuer— Transference  of  Action — 
Summons  at  Instance  of  Trustee  under 
Trust-Deed— Trustee  in  Bankruptcy  Sub- 
sequently Appointed  —  Minute  of  Sist 
Beceived. — A  trustee  under  a  trust-deed 
raised  an  action  on  behalf  of  the  trust. 
After  the  service  of  the  action,  but  before 
the  calling,  the  estates  under  trust  were 
sequestrated  and  the  same  gentleman  who 
was    trustee    under    the    trust-deed    was 


appointed  trustee  on  the  sequestrated 
estates.  The  summons  was  called  in  name 
of  the  trustee  under  the  trust-deed  and  the 
trustee  in  bankruptcy.  On  a  minute  being 
tendered  by  the  latter  craving  to  be  sisted 
as  pursuer  in  the  action,  the  Lord  Ordinary 
held  that  the  minute  should  be  received 
and  sisted  the  minuter  accordingly.  Gowans 
V.  Adam,  1906  (0.  H.),  14  S.  L.  T.  328. 

216.  Record — Amendment — Amendment 
of  Instance  and  Condescendence — A.  S., 
20th  March  1907,  sec.  2.— The  master  and 
registered  owner  of  a  ship  sued  the  holders 
of  bills  of  lading  for  general  averages 
charges  and  charges  against  cargo.  After 
the  closing  of  the  record  he  proposed  to 
amend  the  instance  by  adding  "and  also 
as  master  of  the  said  steamship  and  as 
representing  the  ownership,"  and  to  amend 
the  condescendence  by  founding  upon  a 
negligence  clause  in  the  bills  of  lading. 
The  defenders  objected  chiefly  on  the 
ground  that  evidence  had  already  been 
taken  on  commission.  The  Lord  Ordinary 
allowed  the  record  to  be  amended,  reserving 
the  question  of  expenses.  Later,  on  grant- 
ing decree,  he  deducted  ten  guineas  for  the 
amendment.  Klein  v.  Lindsay,  1909  (0.  H.), 
1  S.  L.  T.  89. 

217.  Record— Amendment — Competency 
—Interlocutor  Adjusting  Issues  Final.— 
It  is  competent  to  amend  a  record  even 
after  an  interlocutor  adjusting  issues  has 
become  final  (Arthur  v.  lAndsay,  1895,  22 
E.  417 ;  32  S.  L.  E.  334;  2  S.  L.  T.  546, 
distinguished).  Hughes  v.  Tovm  Council  of 
Edinburgh,  1905  (O.  H.),  13  S.  L.  T.  672. 

218.  Record  —  Amendment  —  Court  of 
Session  Act,  1868,  sec.  29. — Under  reserva^ 
tion  of  all  questions  of  expenses,  the  Court 
allowed  a  record  to  be  amended  so  that  the 
defender  might  found  upon  the  Public 
Authorities  Protection  Act,  1 893.  Clippens 
Oil  Coy.  V.  Edinburgh  Water  Trust,  1905, 
7  P.  914;  42  S.  L.  E.  698;  13  S.  L.  T. 
220. 

219.  Record  —  Amendment  —  Emerging 
Defence— Reduction  Pleaded  Ope  excep- 
tionis — Fair  Notice — Court  of  Session  Act, 
1868  (31  &  32  Vict.  c.  100),  sec.  29- A.  S., 
20th  March  1907,  sec.  6.— In  an  action  for 
the  price  of  certain  furniture  which 
defender  agreed  to  buy  at  a  valuation  the 
defence  on  record  was  (1)  that  pursuer  had 
fraudulently  substituted  other  furniture 
for  the  furniture  which  defender  had  agreed 
to  buy,  and  (2)  that  defender  had  entered 
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into  the  submission  to  the  valuators  under 

essential  error  induced  by  pursuer's  fraud. 

A  proof  was  taken  upon  that  record,  and 

at  the  hearing  defender  argued  that  he  was 

entitled  to  absolvitor  on   the   alternative 

ground    that    he  had    entered    into    the 

original      contract      to    purchase     under 

essential   error  induced   by   a  fraudulent 

misrepresentation   by   the   pursuer    as   to 

the   subject  of  the  contract.      The   Lord 

Ordinary,  without  objection  on  the  part  of 

pursuer,  allowed  defender   to  amend   his 

second  plea  to  that  effect,  and  thereafter 

sustained  that  plea  and  granted  absolvitor. 

Opinion  {per  the  Lord  President  and  Ld. 

Kinnear)  that  the  amendment  ought  not 

to   have   been  allowed,  in  respect  that  a 

defence  involving  reduction  of  a  contract 

can  only  be  pleaded  ope  exceptionis  where 

pursuer  has   had   fair    notice   before   the 

proof  of  the  ground  upon  which  reduction 

is  based.     Oswald  v.  Fairs,  1911,  S.  C.  257  ; 

48  S.  L.  R.  279;  1911,  1  S.  L.  T.  114. 

220.  Record  —  Amendment — Failure  to 
Pay  Opponent's  Expenses— Absolvitor  or 
Dismissal. — Where  the  pursuer  in  an  action 
of  damages  was  allowed  to  amend  his  record 
and  to  "  proceed  in  the  cause  only  on  pay- 
ment "  of  the  expenses  of  the  amendment, 
the  Court,  in  respect  that  the  order  had 
not  been  obtempered,  assoilzied  the 
defenders.  Dougall  v.  Caledonian  Ely.  Coy., 
1913,  S.  C.  349;  50  S.  L.  E.  220;  1912, 
2  S.  L.  T.  442. 

221.  Record  — Amendment  — Reclaiming 
Note— Failure  to  Print  Proof- Amendment 
Superseding  Proof — Expenses  —  Court  of 
Session  Act,  1868  (31  &  32  Vict.  c.  100), 
sec.  29.— The  defenders  of  an  action  in 
which  decree  in  favour  of  the  pursuer  had 
been  granted,  after  a  proof  reclaimed  and 
boxed  prints  of  the  reclaiming  note  and  the 
record,  but  did  not  print  the  notes  of 
evidence.  At  the  calling  of  the  reclaiming 
note  they  asked  leave  to  amend  the  record 
by  adding  a  new  ground  of  defence  which, 
they  contended,  entirely  superseded  the 
proof  that  had  been  taken.  The  Court 
allowed  the  amendment  on  condition  of 
payment  to  the  respondent  of  the  taxed 
amount  of  his  expenses  since  the  closing  of 
the  record.  Stevens  v.  Motherwell  Entertain^ 
ments,  Ltd.,  1914,  S.  C.  957 ;  51  S.  L.  E. 
S18;  1914,  2S.  L.  T.  170. 

222.  Record— Amendment— Reduction- 
New  Ground  for  Reduction.— Where,  at  the 
proof  in  a  reduction  of  a  decree-arbitral,  it 


transpired  that  the  arbiters  had  estimated 
the  sum  they  awarded  on  a  wrong  basis, 
held  that  the  pursuers  were  not  debarred 
by  the  absence  of  any  pertinent  averments 
on  their  record  from  seeking  reduction  of 
the  award  upon  the  new  ground  that  the 
arbiters  had  not  in  fact  considered  the 
question  which  had  been  submitted  to  them 
by  the  parties.  Davidson  v.  Logan,  1908, 
S.  C.  350;  45  S.  L.  E.  142;  15  S.  L.  T. 
56.5. 

223.  Record  —  Amendment  —  Technical 
Flea. — The  Court  will  not  allow  an  amend- 
ment of  record  meant  to  give  effect  to  a 
technical  plea  which  is  not  necessary  to 
raise  the  true  issue  between  the  parties. 
Patersmh  v.  Wallace,  1909,  S.  C.  20;  46 
S.  L.  E.  97;  16  S.  L.  T.  540. 

224.  Record  —  Improper  Statements  — 
Deletion. — In  an  action  for  damages  for 
breach  of  promise  and  seduction,  the  Lord 
Ordinary  ordered  the  deletion  from  the 
record  of  averments  concerning  the  pur- 
suer's parents.  M.  v.  S.,  1909  (0.  H.), 
1  S.  L.  T.  192. 

225.  Record  —  Irrelevant  Statements  — 
Deletion. — In  an  action  of  damages  for 
injuries  caused  by  a  motor  car  the  Lord 
Ordinary  ordered  the  deletion  from  the 
record  of  an  averment  to  the  effect  that 
the  driver  of  the  car  had  been  convicted 
and  fined  in  the  Sheriff  Court  for  reckless 
driving  on  the  occasion  in  question.  Oliver 
V.  Borland,  1911  (0.  H.),  2  S.  L.  T.  46. 

226.  Record  —  Irrelevant  Averments 
Struck  Off— Adherence  and  Aliment — Con- 
clusion for  Custody  of  Children  held 
Incompetent  —  Statements  Reflecting  on 
Defender's  Moral  Character.  —  ^eno<-ffiZi 
V.  He4iot-Hill,  1906  (0.  H.),  14  S.  L.  T. 
182. 

227.  Reduction  — Competency.— A  party 
entered  into  a  minute  of  agreement  to  take 
shares  in  a  company  and  his  name  was 
thereafter  entered  in  the  register  of  share- 
holders. In  an  action  by  the  shareholder 
against  the  company,  in  which  it  was 
admitted  by  both  parties  that  the  agree- 
ment had  been  resiled  from,  for  (1)  reduc- 
tion of  the  minute  of  agreement,  (2)  repay- 
ment of  the  price  of  the  shares,  and  (3) 
declarator  that  the  pursuer's  name  should 
be  removed  from  the  register,  the  Lord 
OrAivsiV J  dismissed  the  reductive  conclusions, 
decerned  against  the  defenders  for  payment 
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to  the  pursuer  of  the  price  of  the  shares  in 
exchange  for  the  certificate,  a,nd  p^onov/nced 
declarator  that  pursuer's  name  should  be 
removed  from  the  register.  Kinghom  v. 
Glenyards  Fireclay  Loy.  Ltd.,  1907  (0.  H.), 
14  S.  L.  T.  683. 

228.  Reduction  —  Competency  —  Partial 
Eeduction— Assignation  of  Rights  in  Part 
Alimentary  under  Testamentary  Settle- 
ment —  Restitutio  in  integrum.  —  Partial 
reduction  of  an  assignation  by  pursuer  of 
her  whole  rights  under  her  grandfather's 
settlement  held  competent  in  so  far  as  it 
assigned  rights  which  were  purely  ali- 
mentary. Held  further,  that  pursuer  was 
entitled  to  reduction  without  the  condition 
of  making  restitutio  in  integrum.  Balls  v. 
Macdonald,  1909  (0.  H.),  2  S.  L.  T.  310. 

229.  Reduction  —  Competency  —  Reduc- 
tion Pleaded  Ope  exceptionis  —  Notice— 
A.  S.,  20th  March  1907,  sec.  6.— Opinion 
(per  the  Lord  President  and  Ld.  Kinnear) 
that  a  defence  involving  reduction  of  a 
contract  can  only  be  pleaded  ope  exceptionis 
where  the  opposite  party  has  received  fair 
notice  of  the  ground  upon  which  reduction 
is  based.  Oswald  v.  Fairs,  1911,  S.  C.  257  ; 
48  S.  L.  R.  279;  1911,  1  S.  L.  T.  114. 

230.  Reduction  —  Competency  —  Testa- 
mentary Deed  Containing  Provisions  Hos- 
tile to  Marriage-Contract.— A  son  .main- 
tained that  he  had  a  protected  right  of 
succession  in  virtue  of  certain  marriage- 
contract  provisions,  which  he  alleged  had 
been  defeated  by  his  father's  trust-disposi- 
tion and  settlement.  He  raised  an  action 
of  reduction  of  his  father's  settlement. 
Held  that  if  pursuer  were  right  in  his  con- 
tention his  remedy  was  not  an  action  of 
reduction  but  a  declarator  or  multiple- 
poinding.  He  was  only  entitled  to  have 
his  father's  settlement  set  aside  in  so  far  as 
it  defeated  his  rights.  Action  dismissed. 
Smith  V.  SmUh's  Trs.,  1905  (0.  H.),  12 
S.  L.  T.  782. 

231.  Remit  —  Competency  —  Remedial 
Measures. — Held  competent,  after  proof,  to 
remit  to  a  man  of  skill  to  report  upon  the 
best  way  to  regulate  the  exercise  of  water- 
rights  so  as  not  to  interfere  with  rights  of 
upper  proprietors.  Earl  of  Kintore  v.  Pirie 
&  Sons,  Ltd.,  1905,  42  S.  L.  R.  607 ;  13 
S.  L.  T.  131. 

232.  Remit  —  Finality  —  Competency  of 
Proof  —  Building  Contract  —  Action  for 
Price  —  Alleged  Deviations  —  Remit  to 
Architect  Named  in  the  Contract- Finality 


of  Report. — A  building  contract  provided 
that  the  work  was  to  be  done  to  the  satis- 
faction of  a  named  architect.  In  an  action 
for  the  price,  the  defenders  pleaded  that 
the  work  was  disconform  to  contract.  The 
Lord  Ordinary  remitted  to  the  architect, 
who  reported  that  he  was  not  satisfied  with 
the  work,  and  that  it  would  take  more  than 
the  sum  sued  for  to  make  the  work  conform 
to  contract.  Held  that  this  report  was 
final,  and  motion  for  proof  refused,  and 
action  dismissed.  Barclay  v.  Bruce's  Trs., 
1904  (0.  H.),  12  S.  L.  T.  100. 

233.  Remit— Petition— Trusts  Act,  1867. 
— Petition  for  authority  to  borrow  granted 
without  remit.  Grants  Trs.,  1904  (0.  H.), 
12  S.  L.  T.  144. 

234.  Reponing— Decree  by  Default.— The 
agents  for  defender  having  intimated  to 
the  agents  for  pursuer,  in  an  action  in  the 
Court  of  Session,  that  they  were  not  to 
appear  in  the  Procedure  Eoll,  the  Lord 
Ordinary  granted  decree.  The  defender 
reclaimed.  Circumstances  in  which  the 
Court  allowed  the  defender  to  be  reponed 
upon  payment  of  a  certain  sum  of  expenses 
within  a  certain  date.  Bedfordshire  Loan 
Coy.  v.  Bussell,  1909,  47  S.  L.  R.  116; 
1909,  2  S.  L.  T.  481. 

235.  Reponing— Failure  to  Lodge  Prints 
—Cause  Shown— A.  S.,  2nd  November  1872, 
sec.  5. — An  action  was  dismissed  in  the  Outer 
House  on  account  of  prints  not  having 
been  lodged  as  required  by  the  Act  of 
Sederunt.  The  Court  recalled  the  inter- 
locutor and  remitted,  finding  neither  party 
entitled  to  expenses.  Robertson  v.  Johnston, 
1908,   S.    C.    383;    45    S.    L.    E.    289; 

15  S.  L.  T.  765. 

236.  Res  judicata — Action  for  Aliment 
in  Sheriff  Court— New  Action  in  Court  of 
Session. — Two  persons  sued  the  defender 
for  aliment  in  the  Sheriff  Court,  alleging 
that  he  was  their  child.  The  defender  was 
assoilzied.  In  another  action  in  the  Court 
of  Session  by  them  against  him  for  aliment, 
he  pleaded  res  judicata.  The  plea  was 
repelled,  the  Lord  Ordinary  holding  (1)  that 
it  had  not  been  shown  that  there  was  a 
judgment  in  the  Sheriff  Court  upon  the 
point  now  raised,  viz.  whether  the  defender 
is  the  son  of  the  pursuers ;  and  (2)  if  any 
such  judgment  had  been  pronounced,  it 
would  not  have  been  competent  in  the 
Sheriff   Court    (Benson    v.    Benson,   1854, 

16  D.  555,  followed).     Hume  v.  Macfarlane, 
1908  (O.  H.),  16  S.  L.  T.  123. 
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237.  Res  judicata — Bankruptcy— Seques- 
tration— Claim  Rejected  by  Trustee— Re- 
jection Confirmed  by  Sheriff— Subsectuent 
Action  with  Regard  to  Claim.— A  trustee 
in  bankruptcy  reiected  a  claim  for  sums 
advanced  to  the  bankrupt  on  the  ground 
that  it  was  insufficiently  vouched,  and  on 
appeal  the  Sheriif-Substitute  affirmed  the 
trustee's  deliverance.  The  trustee  there- 
after raised  an  action  against  the  claimant 
for  the  conveyance  of  certain  heritable 
subjects  the  title  to  which  stood  in  name 
of  the  claimant,  in  which  the  defender 
pleaded  that  he  was  not  bound  to  grant  a 
conveyance  except  upon  repayment  of  the 
advances  which  had  formed  the  subject  of 
his  claim.  Held  that  the  matter  was  not 
res  judicata.  Smith's  Tr.  v.  Smith,  1911, 
S.  C.  653  ;  48  S.  L.  E.  578 ;  1911,  1  S.  L.  T. 
299. 

238.  Res  judicata— Competent  and  Omit- 
ted— Liability  of  Mine-Owner  for  Surface 
Damage. — To  support  a  plea  of  res  judicata 
it  is  necessary  to  show  not  only  that  the 
parties  and  the  subject-matter  in  two  suits 
are  identical,  but  also  that  the  two  suits 
present  one  and  the  same  ground  of  claim, 
so  that  the  specific  point  raised  in  the 
second  action  has  been  directly  raised  in 
the  pleadings  and  concluded  by  the  judg- 
ment in  the  first.  Glen  v.  Dunlop  &  Coy., 
1906  (0.  H.),  13  S.  L.  T.  898. 

239.  Res  judicata — Competent  and  Omit- 
ted—Suspension—Decree of  Expenses  in 
Name  of  Agent-Disburser.— Suspension  of 
a  charge  on  the  ground  that  the  agent  in 
whose  name  the  decree  had  gone  out  was 
not  the  agent-disburser,  and  was  not  a  duly 
qualified  law-agent,  refused,  as  these  pleas 
could  have  been  stated  in  the  original  action. 
Bewnie  v.  James,  1907  (0.  H.),  15  S.  L.  T. 

m. 

240.  Res  judicata — Decree  —  Reduction 
—  Land  —  Perjury.— A  decree  cannot  be 
reduced  on  the  ground  that  the  party  in 
whose  favour  it  was  granted  obtained  it 
by  his  own  perjured  evidence.  Mackintosh's 
Tr.  V.  Stewards  Trs.,  1906,  8  F.  467; 
43S.  L.  E.  363;  13  S.  L.  T.  846. 

241.  Res  judicata — Dismissal  of  Action- 
Effect  of— Court  of  Session.— £r«M  (follow- 
ing Menzies  v.  Menzies,  17th  March  1893 
{.H.  L.),  20  E.  108;  30  S.  L.  E.  530)  that 
the  dismissal  of  an  action  in  the  Sheriff 
Court  on  relevancy  cannot  be  successfully 
pleaded  as  res  judicata  in  a  similar  action 
subsequently    brought    in    the    Court    of 


Session.  The  Govan  Old  Victualling  Society, 
Ltd.  V.  Wagstaff,  1907,  44  S.  L.  E.  295; 
14  S.  L.  T.  716. 


242.  Res  judicata— Finding  in  Arbitration 
under  Workmen's  Compensation  Act,  1906 
—Finality— Bar  to  Action  of  Damages  at 
Common  Law. — In  an  arbitration  under 
the  Workmen's  Compensation  Act,  1906, 
the  arbiter  found  that  the  workman  had 
agreed  to  accept  compensation.  The  work- 
man having  thereafter  brought  an  action 
against  his  employers  for  damages  at 
common  law,  and  for  reduction  of  the 
agreement  thus  affirmed,  on  the  ground 
of  minority  and  lesion,  the  defenders 
pleaded  that  the  matter  was  res  judicata 
in  respect  of  the  arbiter's  decision.  The 
Court  repelled  the  plea.  M'Feetridge  v. 
Stewarts  &  Lloyds,  Ltd.,  1913,  S.  C.  773; 
50  S.  L.  E.  505 ;  1913,  1  S.  L.  T.  325. 

243.  Res  judicata  —  Heritable  Ofice  — 
Award  of  Court  of  Claims  Appointed  at 
Coronation. — The  parties  to  an  action  of 
declarator  of  right  to  the  office  of  Hereditary 
Sfcandard-Bearer  for  Scotland  had  both  been 
claimants  before  aCourt  of  Claims  appointed 
by  Commission  under  the  Great  Seal  to  hear 
and  determine  claims  to  perform  services  at 
His  Majesty's  Coronation.  The  defender's 
claim  had  been  allowed  and  the  pursuer's 
refused  by  the  Court  of  Claims.  The 
defender  now  pleaded  res  jitdicata.  Held 
on  consideration  of  the  terms  of  the  Eoyal 
Commission  creating  the  Court  of  Claims, 
and  the  terms  of  that  Court's  deliverance, 
that  that  Court  did  not  finally  determine 
the  question  of  legal  right,  and  the 
defender's  T^lea,  repelled.  Earl  of  Lauderdale 
V.  Wedderhurn,  1908,  S.  C.  1237  ;  45  S.  L.  E. 
949;  16  S.  L.  T.  354. 

244.  Res  judicata — Previous  Judicium — 
Legitimation  per  subsequens  matrimonium 
— Domicile  of  Parent. — Where  in  a  prior 
action  a  daughter  had  been  unsuccessful 
in  her  claims  for  legitim  against  her  father's 
trustees  on  the  ground  that  at  the  date  of 
his  marriage  he  was  domiciled  in  Australia 
and  that  accordingly  she  was  not  legitimated 
per  subseqwens  matrimonium,  it  was  held  that 
the  judgment  in  this  action  was  not  res 
judicata  against  her  issue  who  had  lodged 
claims  in  a  multiplepoinding  to  be  ranked 
and  preferred  as  next-of-kin  to  a  share  of 
the  estate  of  a  brother  of  their  deceased 
mother.  Couits  v.  Wear,  1914  (0.  H.), 
2  S.  L.  T.  86. 
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245.  Search-Warrant— Custody  of  Child — 
Warrant  to  Recover. — Warrant  granted  to 
search  for  and  recover  a  child  as  to  whose 
custody  an  order  had  been  made,  but  dis- 
regarded. Guthrie  v.  Guthrie,  1906,  8  F. 
545;  43  S.  L.  E.  371;  13  S.  L.  T.  782. 

246.  Single  Bills  —  Petition — Unopposed 
Motion— Intimation  to  Keeper  of  Rolls. — 
The  Court  will  dispose  of  unopposed  pro- 
ceedings in  petitions  at  the  calling  in  Single 
Bills ;  but  notice  of  such  motion  should  be 
given  to  the  Keeper  of  the  Eolls.  General 
Accident  Asswance  Corporation,  Ltd.,  1906, 
8  F.  483;  43  S.  L.  E.  367;  13  S.  L.  T. 
782. 

247.  Sist — Arbitration— English  Clause 
of  Reference. — The  Court  sisted  procedure 
of  an  action  on  a  contract  to  await  the 
decision  of  the  English  Courts  as  to  the 
validity  of  an  arbitration  clause  on  which 
the  defender  founded,  and  which,  in  terms 
of  the  contract,  fell  to  be  determined 
according  to  English  law.  Rolertson  v. 
Brandes,  Schonwald  &  Coy.,  1906,  8  F.  815; 
43  S.  L.  E.  635 ;  14  S.  L.  T.  90. 

248.  Sist — Awakening. — The  statutory 
(Court  of  Session  Act,  1868,  sec.  95)  pro- 
cedure for  awakening  must  be  adhered  to. 
American  Mortgage  Coy.  of  Scotland  v.  Sidway, 
1906  (0.  H.),  44  S.  L.  E.  170;  14  S.  L.  T. 
521. 

249.  Sist — Bankruptcy  of  Suspender  and 
Cautioners  during  Dependence  —  Sist  of 
Attestor — Caution— Suspension. — Thecom- 
plainer  in  a  suspension,  and  his  cautioners, 
having  become  bankrupt  during  the  depend- 
ence, and  the  trustee  on  the  complainer's 
estate  having  refused  to  sist  himself,  held 
that  the  attestor  in  the  bond  of  caution  was 
entitled  to  be  sisted  as  a  party  without 
finding  caution.  Addison  v.  Brovm,  1910 
(O.  H.),  1  S.  L.  T.  185. 

250.  Sist— Consistorial  Action— Declara- 
tor of  Nullity  of  Marriage  by  Husband — 
Action  of  Separation  by  Wife. — A  husband 
signeted  a  summons  of  declarator  of  nullity 
of  marriage  against  his  wife.  On  the  follow- 
ing day  the  wife  signeted  a  summons  of 
separation  and  aliment  against  her  husband. 
Both  actions  were  served  and  were  defended. 
They  were  put  out  together  for  adjustment 
when  the  Lord  Ordinary  (Dewar)  closed  the 
records  and  sisted  the  action  of  separation 
to  await  the  decision  in  the  declarator  of 
nullity.  A.  B.  v.  C.  B.,  1911  (0.  H.), 
2  S.  L.  T.  99. 


251.  Sist— Dismissal  of  Action— Motion 
for  Sist  Refused— Arrestment  on  Depend- 
ence—Forum non  conveniens. — When  the 
Court  sustained  a  plea  oi  forum  non  comeniens 
it  dismissed  the  action  and  refused  to  sist  it 
in  order  to  keep  alive  (to  await  the  result 
of  the  action  in  the  convenient  foreign 
forwm)  arrestments  which  had  been  used  on 
dependence.  Atkinson  &  Wood  v.  Mackintosh 
1905,  7  F.  598 ;  42  S.  L.  E.  461 ;  12  S.  L.  T. 
856. 

252.  Sist— Ship — Action  of  Damages  for 
Loss  of  Life  Occasioned  by  Collision— Order 
of  English  Admiralty  Court  Limiting 
Owners'  Liability  and  Staying  Proceedings 
— Effect  of  Order  on  Action  of  Damages. 
Pending  in  Scottish  Courts  —  Merchant 
Shipping  Act,  1894,  sec.  504. — In  an  action 
of  damages  by  the  widow  of  a  shipmaster 
who  was  drowned  in  a  collision,  against 
the  owners  for  loss  of  her  husband,  the 
defenders  moved  for  a  sist  in  hoc  statu, 
founding  on  an  English  order  obtained  in 
the  Admiralty  Court  under  sec.  504  of  the 
Merchant  Shipping  Act,  limiting  their 
liability  and  ordering  that "  all  proceedings 
in  actions  pending  .  .  .  except  for  the 
purpose  of  assessing  the  damages  in  such 
actions,  be  stayed."  The  Court  refused  the 
motion,  holding  that  the  order  did  not 
apply  to  the  action,  though  no  decree 
upon  which  diligence  could  proceed  would 
be  therein  pronounced.  Leadhetter  v.  The 
Dublin  and  Glasgow  Steam  Packet  Coy.,  1907, 
S.  C.  538 ;  44  S.  L.  E.  379 ;  14  S.  L.  T. 
768. 

253.  Special  Case  —  Competency  —  Ali- 
mentary Liferent — Assignation  of  Liferent 
in  so  far  as  in  Excess  of  Sufficient  Aliment- 
ary Liferent  —  Competency  of  Questions 
whether  Assignation  would  be  Effectual.— 
A  special  case  was  presented  to  which  the 
parties  were  (1)  a  liferenter  entitled  to 
half  the  income  of  an  estate  for  his  liferent 
alimentary  use  allenarly,  and  free  from  his 
debts  and  deeds  and  the  diligence  of  his 
creditors ;  and  (2)  the  trustees  of  the  granter 
of  the  provisions ;  and  the  Court  was  asked 

(1)  whether  the  liferenter  had  power  in 
order  to  raise  funds  to  pay  ofif  his  creditors 
to  grant  an  assurance  company  a  valid  and 
effectual  assignation  to  £2100  per  annum, 
payable  out  of  the  said  income ;  and,  if  not, 

(2)  whether  he  could  grant  a  valid  and 
effectual  assignation  to  his  liferent  pro- 
vision in  so  far  as  in  excess  of  a  sufficient 
alimentary  income ;  and,  if  so,  (3)  whether 
in  the  circumstances  £1000  per  annum  was 
a  sufficient  alimentary  provision  for  the 
liferenter.     The  Court  dismissed  the  case  as 
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incompetent  on  the  grounds  (1)  that  it 
could  not  be  decided  ab  ante  that  the 
deduction  of  £2100  would  leave  in  future 
years  a  sufficient  alimentary  income,  nor 
that  £1 000  would  in  future  years  necessarily 
be  a  sufficient  alimentary  allowance ;  and  (2) 
that  a  decision  of  the  validity  of  the  assigna- 
tion would  not  be  res  judicata  between  the 
assignees  and  alimenteiry  creditors  of  the 
liferenter  whose  claims  might  emerge  from 
year  to  year.  Cuthbert  v.  Outhberfs  Trs., 
]  908,  S.  C.  967 ;  45  S.  L.  E.  760 ;  16  S.  L.  T. 
164. 

254.  Special  Case— Competency— Insane 
Party  —  Curator  ad  litem.  —  Where  the 
curator  ad  litem  to  one  of  the  parties  to  a 
special  case  represented  to  the  Court  that 
the  party  was  insane,  the  Court  found  it 
unnecessary  to  appoint  a  curator  bonis  and 
allowed  the  case  to  proceed.  Swan's  Trs.  v. 
Swan,  1912,  S.  C.  273;  49  S.  L.  E.  222; 
1912,  1  S.  L.  T.  11. 

255.  Special  Case — Competency — No  Real 
Contention  between  Parties  —  Power  of 
Trustees  to  Sell  Heritage. — Eeld  (follofwing 
Galloway  v.  Campbell's  Trs.,  1905,  7  F.  931) 
that  a  special  case  brought  to  determine 
the  question  whether  trustees  had  power 
to  sell  a  certain  heritable  estate  was  com- 
petent, although  there  was  no  real  conten- 
tion between  the  parties.  Mitchell  Irmei 
Trs.  V.  Mitchell  Innes,  1912,  S.  C.  228; 
49  S.  L.  E.  241 ;  1912,  1  S.  L.  T.  85. 

256.  Special  Case— Competency— Partial 
Competency  —  Proper  Contradictors  —  All 
Parties  Interested  not  Represented.— S^eZti 
that  a  special  case  was  competent  in  so  far 
as  it  raised  the  question  of  the  right  of  a 
liferenter  to  immediate  payment  of  the  fee 
of  the  fund  liferented  in  respect  that  there 
were  adequate  contradictors  present;  but 
incompetent  in  so  far  as  it  sought — in  the 
event  of  the  Uferenter's  claim  being  rejected 
— to  determine  the  rights  of  parties  in  the 
fund  at  the  expiry  of  the  liferent  in  respect 
that  the  proper  contradictors  could  not  be 
then  ascertained  (Baillie's  Trs.  v.  Whiting, 

1910,  S.  C.  887,  followed).     Scott^s  Trs.  v. 
Bruce,  1912,  S.  C.   105;  49  S.  L.  E.  81; 

1911,  2S.  L.  T.  426. 

257.  Special  Case— Competency— Prema- 
ture.— A  family  of  children  taking  interests 
under  a  will  were  anxious  to  know  whether 
vesting  was  postponed,  or  in  them  subject 
to  defeasance.  With  the  trustees  they 
joined  in  presenting  a  special  case.     The 


Court  did  not  consider  the  case  premature, 
and  answered  the  questions  put.  Cairns'  Trs. 
V.  Cairns,  1907,  S.  C.  117 ;  44  S.  L.  E.  96 ; 
14  S.  L.  T.  509. 

258.  Special  Case— Competency— Prema- 
ture-No Proper  Contradictor. — A  special 
case  was  brought  to  determine  whether 
under  the  trust  settlement  of  a  testator  the 
person  entitled  to  succeed  on  the  death  of 
the  liferentrix  (who  was  still  alive)  was  the 
person  who  at  the  testator's  death  was  his 
heir-male  or  was  the  person  who  would  be 
heir-male  on  the  death  of  the  liferentrix 
when  the  succession  opened.  The  parties 
to  the  case  were  (1)  the  testator's  trustees ; 
(2)  the  trustee  of  the  heir-male  at  the  date 
of  the  testator's  death;  and  (3)  the  heir- 
male  at  the  date  of  the  presentation  of  the 
case.  Held  that  the  special  case  was  incom- 
petent as  there  was  no  proper  contradictor, 
the  heir-male  on  the  death  of  the  liferentrix 
being  uncertain.  (Dictum  of  Lord  President 
in  Smith  v.  M'CoU's  Trs.,  1910,  S.  C.  1121, 
at  p.  1128,  approved.)  Baillie's  Trs.  v. 
Whiting,  1910,  S.  C.  887 ;  47  S.  L.  E.  684; 
1910,  2  S.  L.  T.  6. 

259.  Special  Case— Method  of  Stating 
Questions  of  Iiarfr.— Observations  per  curiam 
on  the  way  in  which  questions  of  law  should 
be  stated  in  a  special  case.  Davidson's  Trs., 
1912,  S.  C.  693;  49  S.  L.  E.  546;  1912, 
1  S.  L.  T.  378. 

260.  Summons — Amendment — Action  for 
Payment. of  Sum,  Part  of  which  was  not 
Due  at  Date  of  Raising  of  Action — A.  S., 
20th  March  1907,  sec.  2  (f).— The  pursuer 
sued  for  payment  under  an  agreement 
which  provided  for  payment  partly  in 
cash,  and  partly  by  bill  at  three  months. 
After  the  case  had  been  heard  the  defender 
amended  by  adding  a  plea  that  the  action 
was  incompetent  and  premature,  the  sum 
sued  for  not  being  due  when  the  action 
was  raised.  The  pursuer  maintained  that 
under  the  Act  of  Sederunt  of  20th  March 
1907,  sec.  2  (J),  he  should  be  allowed 
leave  to  amend  to  the  effect  of  reinstat- 
ing the  one-half  of  the  sum  sued  for, 
which,  since  the  action  was  raised,  had 
become  due.  By  Lord  Mackenzie :  "  I 
think  in  the  circumstances  of  this  case  the 
defender  should  be  allowed  to  place  himself 
(if  so  advised)  in  the  same  position  as  if  the 
other  one-half  of  the  £580  had  not  originally 
been  included  in  the  action.  This  may  be 
done  by  a  min  ute  of  restriction.  If  a  motion 
is  thereafter  made  for  leave  to  amend  by 
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adding  the  other  one-half  which  is  now  due, 

1  should  be  prepared  to  grant  it,  and  to 
hear  parties  on  the  question  of  expenses." 
Buncanson  v.  Anderson,  1907  (0.  H.), 
15  S.  L.  T.  684. 

261.  Summons— Amendment— Action  for 
Specific  Implement — Proposal  to  Add  Con- 
clusion for  Damages— A.  S.,  20th  March 
1907,  sec.  2  (g). — An  iron  company  raised 
an  action  against  a  railway  company  for 
declarator  that  defenders  were  bound  to 
make  and  maintain  a  level-crossing  across 
their  railway  where  it  passed  through  the 
pursuers'  lands,  and  for  decree  ordaining 
the  defenders  to  construct  the  crossing. 
After  the  litigation  had  been  in  progress 
for  some  years,  in  the  course  of  which 
various  efforts  to  construct  a  satisfactory 
crossing  had  been  made,  it  transpired  that 
the  Board  of  Trade  would  in  all  probability 
refuse  to  sanction  the  crossing  no  matter 
how  it  was  constructed.  In  these  circum- 
stances pursuers  asked  leave  to  amend 
their  summons  by  adding  a  conclusion  for 
damages  as  an  alternative  to  the  conclusion 
for  specific  implement.  The  Court  allowed 
the  amendment.  Summerlee  Iron  Coy.  Ltd. 
V.  Caledonian  Ely.  Cm).,  1911,  S.  C.  458; 
48  S.  L.  E.  536;  1911,  1  S.  L.  T.  103. 

262.  Summons— Amendment— Additional 
Defenders— A.  S.,  i20th  March  1907,  sec. 

2  (e).— The  Lord  Ordinary  allowed  the 
pursuer  in  an  action  of  damages  to  amend 
the  summons  by  adding  the  names  of 
additional  defenders  on  payment  to  the 
original  defenders  of  the  expenses  occasioned 
to  them,  modified  to  £2,  2s.  Kennedy  v. 
Shotts  Iron  Coy.  Ltd.,  1910  (0.  H.),  2  S.  L.  T. 
329. 

263.  Summons  —  Amendment  —  Compet- 
ency—  Laid  on  Bill  of  Exchange  —  Alter- 
native Conclusion. — A  summons  concluded 
for  payment  of  £500,    "  being  the    sum 

.  contained  in  a  bill  of  exchange."  The 
Court  allowed  an  amendment  concluding 
for  payment  of  £500,  and  corresponding 
amendments  in  the  pleadings.  Hope  v. 
Derwent  Rolling  Mills  Coy.  Ltd.,  1905,  7  F. 
837;  42  S.  L.  E.  794;  13  S.  L.  T.  364. 

264.  Summons — Amendment  —  Court  of 
Session  Act,  1868,  sec.  29. — An  action  was 
raised  in  the  Sheriff  Court  concluding  for 
damages  under  the  Employers'  Liability 
Act,  1880.  It  was  transferred  to  the  Court 
of  Session,  where  the  pursuer  asked  leave 
to  amend  the  summons  in  terms  of  the 
provisions  of  sec.  29  of  the  Court  of  Session 


Act,  1868,  by  concluding  for  "£250 
sterling  at  common  law  or  otherwise  .  .  , 
under  the  Employers'  Liability  Act." 
Amendment  allowed.  O'Bonnell  v.  Russell, 
1906  (0.  H.),  14  S.  L.  T.  437. 

265.  Summons  —  Amendment — Instance 
— Act  of  Sederunt,  1907 — Application  to 
Sheriff  Court  Cases  Appealed.— The  Act 
of  Sederunt,  1907,  does  not  apply  to  Sheriff 
Court  cases  appealed  to  the  Court  of 
Session.  Paterson  v.  Wallace,  1909,  S.  C. 
20 ;  46  S.  L.  E.  97 ;  16  S.  L.  T.  540. 

266.  Summons  —  Amendment— New  In- 
stance as  Assignee — Act  of  Sederunt,  20th 
March  1907,  sec.  2  (a)  and  (c).— The  Lord 
Ordinary  allowed  an  amendment  to  the 
instance  of  the  summons  by  a  shipping 
company  to  the  effect  of  suing  for  them- 
selves and  as  assignees  of  charterers  of 
their  vessel.  The  Doughty  Shipping  Coy. 
Ltd.  V.  North  British  Rly.  Coy.,  1909  (0.  H.), 
1  S.  L.  T.  267. 

267.  Summons  —  Competency  —  Decree- 
Arbitral— Registration. — Through  the  mis- 
take of  a  law-agent  a  decree-arbitral  was 
registered  only  for  preservation  and  not 
for  preservation  and  execution.  The  ex- 
penses awarded  by  the  oversman  not  being 
paid  and  the  extract  decree-arbitral  being 
found  not  to  be  a  warrant  for  diligence, 
the  pursuer  raised  an  ordinary  action  to 
recover  same.  The  Lord  Ordinary  held 
the  action  competent,  but  fownd  the 
defender  entitled  to  expenses.  Qrack  v. 
Grade,  1908  (0.  H.),  16  S.  L.  T.  653.  In 
a  reclaiming  note  the  Court  adhered,  but 
reversed  the  finding  as  to  expenses,  and 
faimd  the  pursuer  and  respondent  entitled 
to  expenses  both  in  the  Outer  House  and 
Inner  House.     1911,  2  S.  L.  T.  27. 

268.  Summons  —  Competency  —  Several 
Pursuers. — Several  pursuers  can  sue  in  one 
action  only  where  there  is  community  of 
interest  arising  out  of  the  subject-matter 
of  the  action,  or  because  all  have  suffered 
damage  from  the  same  act  of  the  defender. 
Killin  v.  Weir,  1905,  7  F.  526  ;  42  S.  L.  K. 
393;  12  S.  L.  T.  737. 

269.  Summons  —  Competency  —  Several 
Pursuers  —  Community  of  Interest  — 
Amendment. — An  action  was  brought 
against  a  defender  by  (1)  her  former  tutors 
and  curators,  who  claimed  repayment  of 
sums  which  they  alleged  they  had  paid 
her  in  excess  of  her  income  prior  to  her 
majority ;  and  (2)  her  factor,  who  claimed 
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repayment  of  sums  he  alleged  he  had  paid 
her  in  excess  of  her  income  after  she 
attained  majority.  Held  (1)  that  the  action 
was  incompetent,  inasmuch  as  the  pursuers 
were  independent  pursuers  suing  in  the 
same  action  on  separate  and  independent 
grounds  of  debt;  but  (2)  that  the  action 
might  be  competently  amended.  Paxton 
V.  Broum,  1908,  S.  C.  406  ;  45  S.  L.  K. 
323  ;  15  S.  L.  T.  662. 

270.  Summons  —  Competency  of  Two 
Actions  for  Wrongs  arising  out  of  the 
Same  Fault. — Two  fishing-boats  entering 
a  harbour  collided  with  a  steamer  which 
was  swinging  to  leave  the  harbour.  The 
owners  of  the  steamer  raised  separate 
actions  against  the  fishing-boat  owners, 
who,  in  their  defences,  stated  that  the 
harbour  authorities  were  to  blame  for  not 
^ving  the  recognised  signals  that  the 
entrance  to  the  harbour  was  blocked.  The 
pursuer  amended  his  record  by  calling  the 
harbour  trustees  as  additional  defenders  in 
each  action.  The  trustees  pleaded  that  one 
■of  the  actions  was  incompetent  in  respect 
that  it  was  the  duty  of  the  pursuer,  as  in 
a  question  with  them,  to  raise  one  action 
only,  as  the  damage  for  which  they  were 
sought  to  be  made  liable  in  each  action 
arose  out  of  the  same  allegations  of  fault. 
The  Lord  Ordinary  repelled  the  trustees' 
plea.  Lindoe  v.  Reid  and  Another ;  Lindoe 
V.  Geddes  and  Another,  1908  (0.  H.),  15 
S.  L.  T.  1044. 

271.  Summons  —  Conclusions— Action  of 
Damages  by  Administrator  -  in  -  Law  for 
Injuries  to  Pupil  Children— Separate  In- 
juries—  Lump  Sum. — A  father  suing  an 
action  of  damages  as  administrator-in-law 
for  his  pupil  children,  in  respect  of  personal 
injuries  received  by  them,  should  conclude 
for  a  separate  sum  for  each  child  and  not 
for  a  lump  sum.  Gray  v.  Caledonian  Ely. 
Coy.,  1912,  S.  C.  339;  49  S.  L.  E.  219; 
1912,  1  S.  L.  T.  76. 

272.  Summons  —  Conclusions  —  Compet- 
■ency  —  Reparation  —  Joint  and  Several 
Liability. — Paper  manufacturers  sold  paper 
to  be  delivered  f.o.b.  Glasgow.  A  railway 
company  delivered  the  paper  in  parcels  to 
the  shipowners,  who  carried  it  to  its 
destination,  where  it  arrived  in  a  damaged 
condition.  The  manufacturers  sued  the 
railway  company  and  the  shipowners,  and 
concluded  for  decree  against  them  "  jointly 
and  severally  or  otherwise  severally."  The 
railway  company  pleaded  "  no  title  to  sue," 
and  the  shipowners  that   the  action  was 


incompetent  as  laid.  The  Lord  Ordinary 
repelled  both  pleas  and  allowed  a  proof  before 
answer.  Brown  &  Coy.  Ltd.  v.  North  British 
Ely.  Coy.  and  Baeburn  &  Verel,  1909  (0.  H.), 
1  S.  L.  T.  546. 

273.  Summons  — Conclusion— Extension 
of  Scope— Sist  of  Pursuer— New  Claim.— 
The  mother  of  a  pursuer  for  damages  for 
wrongful  use  of  interdict  was,  on  his  death, 
sisted  as  pursuer.  She  moved  to  be  allowed 
to  claim  in  the  action  damages  which  she 
had  sustained  through  the  death  of  the 
pursuer,  caused,  she  averred,  by  the  inter- 
dict. Held  that  the  proposal  was  incom- 
petent. Aird  V.  Tarhert  School  Board,  1 907, 
S.  C.  22,  305 ;  44  S.  L.  E.  223 ;  14  S.  L.  T. 
595. 


274.  Summons  —  Setting  Forth  Liquid 
Document  of  Debt— Minute  of  Agreement 
—Court  of  Session  Act,  1850,  sec.  1  and 
Schedule  A. — Held  that  a  minute  of  agree- 
ment between  partners  (which  was  sued 
on)  was  not  a  liquid  document  of  debt,  and 
did  not  require  to  be  set  forth  in  the 
conclusions  of  the  summons.  Gardner  v. 
Oliphant,  1905  (O.  H.),  13  S.  L.  T.  255. 

275.  Tender— Conjoined  Actions  against 
Same  Defender  —  Apportionment  amongst 
Different  Pursuers— Salvage.— Where  two 
separate  actions  against  the  same  defender 
in  which  the  pursuers  had  conflicting 
interests  had  been  conjoined,  opinion  per 
curiam  that  if  the  defender  desired  to 
put  in  a  tender  he  must  (following  the 
English  practice)  apportion  the  sum  tendered 
amongst  the  different  pursuers.  Boyle  v. 
Olsen;  Lindsey  Steam  Fishing  Coy.  Ltd.  v. 
Actieselskabet  Bonheur,  1912,  S.  C.  1235 ; 
49  S.  L.  E.  894 ;  1912,  2  S.  L.  T.  114. 

276.  Undefended  Roll— Divorce— Decree 
of  Damages  in  Absence  —  Defences  after 
Decree  in  Absence— Court  of  Session  Act, 
1868,  sec.  23  —  Trustees  of  Co-Defender 
under  Inter  vivos  Deed.— A  man  granted 
a  trust-deed  for  behoof  of  (1)  his  creditors, 
and  (2)  his  wife  and  family,  and  next  day 
absconded  with  a  married  woman.  An 
action  of  divorce  being  raised  by  the 
married  woman's  husband,  decree  of 
divorce  was  granted  six  weeks  later,  the 
action  being  undefended,  and  decree  for 
£250  damages  and  expenses  was  granted 
against  the  co-defender.  A  few  days  later 
the  trustees  under  the  trust-deed  appeared, 
and  asked  that  they  should  be  sisted  as 
defenders,  and  that  their  defences,  which 
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dealt  with  the  amount  of  damages,  should 
be  received.  The  Lord  Ordinary  granted 
the  motion.  Eo^s  v.  Boss  and  A.  B.,  1909 
(0.  H.),  2S.  L.  T.  117. 

277.  Wakening  —  Transference  —Motion 
by  Agent  of  a  Party  to  Waken  Cause 
without  Consent. — In  an  action  of  separa- 
tion and  aliment  at  the  instance  of  the 
wife  the  defender  was  assoilzied  and  found 
liable  in  expenses  to  the  pursuer.  No 
steps  were  taken  by  the  wife  to  enforce  the 
decree,  and,  on  the  death  of  the  husband 
about  two  years  after,  the  pursuer's  agent 
lodged  a  minute  of  wakening  and  trans- 
ference, of  the  cause  against  the  wife  as 
her  husband's  executrix.  The  wife  as 
pursuer  having  lodged  objections  to  the 
effect  that  she  had  given  no  authority  and 
received  no  notice,  and  that  she  did  not 
intend  to  proceed  further  with  the  cause, 
the  motion  for  wakening  and  transference 
was  refused.  Colder  v.  M'Leod,  1914(0.  H.), 
1  S.  L.  T.  240. 


278.  Wakening  —  Transference  —  Unde- 
fended Action  —  Procedure  by  Minute — 
Court  of  Session  Act,  1868  (31  &  32  Vict, 
c.  100),  sees.  95  and  97. — Held  competent  to 
awaken  an  undefended  cause  in  which 
decree  had  been  taken  by  minute  (Lorrain's 
Trs.  v.  Brodie,  1881  (0.  H.),  19  S.  L.  R.  278, 
not  followed).  Mowatt  v.  Mowatt,  1910 
(0.  H.),  2  S.  L.  T.  205. 


279.  Whole  Court— Grounds  for  Review 
by. — Where,  under  a  new  Act  of  Parlia- 
ment, a  question  had  been  decided  by  both 
Divisions  in  the  same  way,  but  there  had 
been  a  dissent  in  each  Division,  and  the 
result  was  the  opinion  of  four  judges 
against  two,  the  Court  refused  to  send  the 
case  to  the  whole  Court.  Baird  &  Coy.  Ltd. 
V.  Stevenson,  1907,  S.  C.  1259;  44  S.  L.  E. 
864;  15S.  L.  T.  291. 


PEOMISSOEY  NOTE 

See  Bills  of  Exchange. 

See  also  (1)  Heritable  or  Moveable, 

voce  Loan. 

(2)  Loan,  voce  Money-Lender. 

(3)  Eelief,  voce  Co-ObliGant. 

Stamping  of,  see  Eevenue,  voce  Stamp. 


PROPERTY 

See  (1)  Burgh. 

(2)  Negligence. 

(3)  Prescription. 

(4)  Superior  and  Vassal,  etc. 

Access,  1. 

Articles  of  Eoup,  26,  28. 

AssiGNATioisf  OF  Rents,  30,  32-34. 

Assignation  of  Writs,  25. 

Auction,  26-28,  36. 

Bond,  15,  25. 

Boundary,  2-10,  40-42. 

Bounding  Title,  1 0,  40-42. 

Building  Plot,  11. 

Building  Eestrictions,  12,  43 ;  see  also 

voce  Building  Eestrictions. 
Common  Interest,  12,  13. 
Common  Property,  14,  15,  and  see  wee 

Joint  Ownership,  infra. 
"  Competition  of  Title,"  46. 
Disposition,   23,  25,   26,   30,  32-35,  39, 

42. 
Encroachment,  11. 
Extra  commercium,  47. 
Foreshore,  2-4. 
Ground-Annual,  23. 
Heritage,  see  voce  Title,  infra. 
Sale  of,  25-39. 

Sale  of,  by  Bondholder,  22 ;  see 
also   Eight  in    Security,  voce 
Heritabi^e. 
Sale  of,  by  Trustee,  39;  see  also 
Trust,  voce  Trustee. 
High-Water  Mark,  5. 
Joint  Ownership,  12,  14,  15,  18. 
Jus  qUjESitum,  43,  46. 
Legal     and     Conventional      Terms, 

32-34. 
Loch,  18,  41. 
Low-Water  Mark,  6. 
Map,  41. 

March  Fence,  7,  8,  16. 
Ownership,    17  ;     and    see    voce   Joint 

Ownership,  supra. 
Parts  and  Pertinents,  18. 
Plan,  11,  38,  41,  42. 
Possession,  1,  9,  18,  25,  31-33,  44,  45; 

see  also  voce  Prescription. 
Eeal  Burdens,  19-24;   see  also  wee  (1) 
Building  Eestrictions  ;  (2)  Eight  in 
Security,  voce  Heritable  (Ground- 
Annual). 
Eei  interventus,  27. 
Sale  of  Heritage,  25-39. 
Terms,     Legal     and     Conventional, 
32-34. 
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Title,  10,  21,  23-26,  30,  38-46. 

Duty  of  Law-Agent  to  Obtain 
Unexceptionable  Title  for 
Client,  see  Agency  (I.)  voce 
Duties. 

Title-Deeds,  38,  47. 

Trade    Mark,    Property   in,    see   wee 
Trade  Marks  and  Name. 

Trustees,  39. 

Ward-Holding,  45. 

Warrandice,  23,  26,  35. 

"  Yearly  Value,"  48. 

1.  Access  —  Prescriptive  Possession  — 
Eight  of  Property.— No  possession  will 
transform  a  right  of  access  (clearly  so 
described  upon  the  titles)  into  a  right  of 
property.  Robertson's  Trs.  v.  Bruce,  1905, 
7  F.  580;  42  S.  L.  E.  449 ;  12  S.  L.  T.  803. 

2.  Boundary— Foreshore— Sea.— The  fore- 
shore extends  landward  to  the  line  of  high- 
water  mark  of  ordinary  spring  tides. 
Musselburgh  Real  'Estate  Cm/.  Ltd.  v.  Mussel- 
burgh Magistrates,  1905  (H.  L.),  7  F.  113  ; 
13  S.  L.  T.  481. 

3.  Boundary— Foreshore— Sea.— A  boun- 
dary "  by  the  sea "  includes  the  foreshore. 
Cadell  V.  Allan,  1 905,  7  F.  606  :  42  S.  L.  E. 
514;  13  S.  L.  T.  10. 

4.  Boundary  — Foreshore  — Sea  Beach.— 

Contradictory  opinions  as  to  whether  in 
general  a  boundary  by  the  "sea  beach" 
included  or  excluded  the  foreshore.  Held 
on  the  construction  of  a  feu-charter  that  a 
feu  so  bounded  did  not  include  the  fore- 
shore. Musselburgh  Magistrates  v.  Mussel- 
burgh Real  Estate  Coy.  Ltd.,  1904,  7  F.  308 ; 
42  S.  L.  E.  247;  12  S.  L.  T.  636. 

5.  Boundary— High- Water  Mark  of  Sea. 

— Opinion  per  ciiriam  that  where  the  boun- 
dary of  a  burgh  was  fixed  as  the  "  line  of 
high-water  mark"  the  boundary  was  a 
fluctuating  one  (Leith  Dock  Commis^oners 
V.  Magistrates  of  Leith,  1911,  S.  C.  1139, 
followed).  Christie  v.  Magistrates  of  Leven, 
1912,  S.  C.  678;  49  S.  L.  E.  541;  1912, 
1  S.  L.  T.  345. 

6.  Boundary— Low- Water  Mark  of  Sea.— 

Where  the  boundary  of  a  burgh  was  fixed 
by  statute  to  be  the  "  low-water  mark  "  of 
the  sea,  held  that  the  boundary  followed 
that  mark  as  it  varied  from  time  to  time, 
whether  by  natural  fluctuation  or  by  the 
creation  of  artificial  structures.  (This 
applies  also  to  individual  proprietors ;  see 


Campbell  v.  Brovm,  18th  Nov.  1813,  F.  C.) 
Leith  Dock  Commissioners  v.  Leith  Magistrates, 
1911,  S.  C.  1139;  48  S.  L.  E.  919;  1911, 
2  S.  L.  T.  141. 

7.  Boundary— March  Fence  — Act  1661, 
c.  41. — Opinion  per  Lord  Salvesen  that  the 
Act  applies  to  march  fences  in  every  sort 
of  locality  in  which  the  fence  is  required, 
whatever  be  the  nature  of  the  boundary. 
Scott  V.  The  Duke  of  Argyll,  1907  (0.  H.), 
14  S.  L.  T.  829. 

8.  Boundary— March  Fence— Fence  not 
Following  Line  of  March— Ownership  of 
Intervening  Strip— Acts  1661,  c.  41,  and 
1669,  c.  17.— Where  two  conterminous  pro- 
prietors having  a  march  between  them,  well 
defined,  but  not  sufficient  to  prevent  tres- 
pass, agree  for  that  purpose  to  erect 
between  their  properties  a  mutual  fence, 
and  for  cheapness  or  greater  convenience 
erect  such  fence  not  on  the  true  line  of 
march,  but  on  an  adjacent  line  more  or  less 
divergent,  it  is  not  to  be  presumed  that 
there  is  any  intention  of  affecting  rights 
of  property  in  the  intervening  strip. 
Readman  v.  Ferrier,  1904,  12  S.  L.  T.  361. 

9.  Boundary  —  Measurements  —  Posses- 
sion.— Measurements  held  taxative.  Brown 
V.  North  British  Ely.  Coy.,  1906,  8  F.  534 ; 
43  S.  L.  E.  327;  13  S.  L.  T.  797. 

10.  Boundary — Trees— Bounding  Title- 
Ambiguity  —  Contemporanea  expositio.  — 

A  line  of  trees  was  planted  by  adjacent 
feuars  to  mark  their  boundary  which  was 
left  uncertain  in  their  titles.  Held  that 
the  arrangement  was  binding  on  singular 
successors,  and  that  one  of  them  could  not 
cut  down  the  trees  without  the  consent  of 
the  other.  Hetherington  v.  Gait,  1905,  7  F. 
706 ;  42  S.  L.  E.  571 ;  13  S.  L.  T.  90. 

11.  Building  Plot  —  Encroachment— Bar. 
— The  proprietor  of  a  building-stance  pro- 
posed to  build  a  four-storey  building  against 
his  neighbour's  two-storey  building,  and  got 
his  neighbour's  consent.  They  agreed  as 
to  terms,  and  plans  were  submitted  and 
approved.  The  plans  required  to  be  altered 
subsequently  in  accordance  with  the  require- 
ments of  the  Dean  of  Guild,  and  these  were 
thereafter  submitted  by  the  builder  to  his 
neighbour,  who  signed  them.  When  the 
building  was  completed  it  was  found  there 
was  an  encroachment  of  about  4J  inches. 
The  neighbour  brought  an  action  to  have 
the  builder  ordained  to  remove  it  so  far 
as  it  encroached  beyond  the  old  portion  of 
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the  gable.  Held  that  the  pursuer  was 
barred  from  non-objecting  to  the  encroach- 
ment. Wilson  V.  PotUnger,  1 908,  S.  C.  580; 
45  S.  L.  E.  419;  15  S.  L.  T.  941. 

12.  Common  Interest— Heritage— Rights 
of  Pro  indiviso  Proprietor  who  Sells  his 
Interest-  Servitude  Non  sedificandi.— S^eZcJ 
that  one  of  several  co-owners  of  a  square 
could  not  in  a  disposition  of  his  rights 
stipulate  that  the  whole  common  property 
should  in  future  be  burdened  by  a  servitude 
non  cedificandi  in  favour  of  property  which 
he  retained.  GroMt  v.  Heriofs  Trust,  1906, 
8  F.  647;  43  S.  L.  E.  475;  13  S.  L.  T. 
986. 

13.  Common  Interest—  Tenement— Upper 
and  Lower  Proprietor. — The  pursuer's  house 
was  immediately  above  defender's  shop. 
Defender  also  owned  the  ground  in  front 
of  his  shop.  The  defender  placed  a  cornice 
over  his  shop  front  which  was  higher  than 
the  middle  line  of  the  joists  between  his 
and  pursuer's  property.  Held  that,  as 
the  defender  was  the  absolute  owner  of 
the  ground  which  the  cornice  overhung, 
he  was  entitled  to  place  any  erection  he 
pleased  in  the  air  above  said  ground  pro- 
vided he  did  not  interfere  with  pursuer's 
air  or  light.  Birrell  v.  Lwmley,  1905  (O.  H.), 
12  S.  L.  T.  719. 

14.  Common  Property  —  Heritage— Divi- 
sion and  Sale— Clause  Excluding.— Qwesiions 
as  to  the  validity  of  a  clause  directed  to 
preventing  joint  owners  from  suing  for 
division  and  sale.  Ghrant  v.  Heriofs  Trust, 
1906,  8  F.  647;  43  S.  L.  R.  475;  13 
S.  L.  T.  986. 

15.  Common  Property— Joint  Ownership 
—Division  and  Sale  —  Practicability.— In 
an  action  of  division  and  sale  at  the  instance 
of  one  of  several  pro  indiviso  proprietors  of 
heritable  property,  the  report  by  the  man 
of  skill  to  whom  the  matter  was  remitted 
was  in  favour  of  division  and  against  sale. 
There  was  a  bond  over  the  property  as  a 
whole,  which  the  bondholders  refused  to 
allocate.  In  the  circumstances,  the  Lord 
Ordinary  {following  Thorn  v.  Macbeth,  1875, 
3  E.  161)  held  that  division  was  not  reason- 
ably practicable  with  due  regard  to  the 
interests  of  all  the  parties,  and  dismissed  the 
action.  Morrison  v.  Kirk,  1910  (0.  H.),  2 
S.  L.  T.  73.  Reversed  1912,  S.  C.  44; 
49  S.  L.  E.  36;  1911,  2  S.  L.  T.  355 
{Thorn  V.  Macbeth,  1875,  3  E.  161,  dis- 
tinguished). 


16.  March  Fence— Cost  of  Erecting  March 
Fence  between  Highland  Sheep  Farms- 
Bights  of  Proprietors— Act  1661,  c.  41.— 

The  proprietor  of  an  estate  in  the  Highlands, 
founding  on  the  Act  1661,  c.  41,  brought 
an  action  against  the  proprietor  of  a  neigh- 
bouring estate  to  have  him  compelled  to 
concur  in  erecting,  and  to  pay  half  the  cost 
of,  a  march  fence  between  the  estates  which 
were  contiguous  for  a  distance  of  five 
miles.  Both  estates  were  occupied  as 
sheep  farms.  Circumstances  in  which  the 
Court  held  that  the  pursuer,  in  respect  of 
proved  mutuality  of  benefit,  was  entitled  to 
the  decree  craved.  Seeker  v.  Cameron,  1914, 
S.  C.  354;  51  S.  L.  E.  354;  1914,  1 
S.  L.  T.  214. 

17.  Ownership  —  Business  Books  and 
Papers  —  Law- Agent  —  Whether  Business 
Defender's  or  Pursuer's.— The  pursuer,  who 
was  a  law-agent  in  Perth,  alleged  that  he 
had  under  arrangement  with  the  defender, 
who  was  a  bank  agent  at  Aberfeldy,  carried 
on  a  branch  of  his  business  in  the  defender's 
ofiice,  and  shared  the  profits  derived  there- 
from with  the  defender.  The  arrangement 
having  been  terminated,  he  claimed  from 
the  defender  delivery  of  the  books  and 
papers  of  the  business.  The  defender 
alleged  that  he  had  employed  the  pursuer 
as  his  agent  to  transact  the  business  of  his 
clients,  that  the  business  was  his,  and  that 
the  books  and  papers  were  also  his.  The 
Lord  Ordinary,  after  a  proof,  held  that  the 
business  was  the  pursuer's,  and  ordained 
the  defender  to  deliver  to  the  pursuer  the 
books  and  papers  connected  with  the 
business.  Campbell  v.  Munro,  1905  (0.  H.), 
13  S.  L.  T.  561. 

18.  Parts  and  Pertinents— Inland  Loch— 
Riparian  Proprietors — Grant  of  Lands  with 
Pertinents— Subsequent  Express  Grant  of 
Loch — Prescription — Exclusive  Possession. 
— A  grant  of  lands  abutting  on  an  inland 
loch,  with  parts  and  pertinents,  is  sufficient, 
apart  from  possession,  to  carry  a  joint  right 
of  property  in  the  loch  along  with  the  other 
proprietor  or  proprietors  whose  lands  abut 
on  it,  and  a  subsequent  express  grant  of 
the  loch  to  another  will  be  inept  unless 
followed  by  exclusive  possession  of  the 
whole  loch  for  the  prescriptive  period. 
Evidence  which  was  held  {rev.  Ld.  Gluthrie) 
insufficient  to  prove  exclusive  possession  of 
an  inland  loch.  Meacher  v.  Blair-Oliphant, 
1913,  S.  C.  417;  50  S.  L.  R.  373;  1913, 
1  S.  L.  T.  131. 

19.  Eeal  Burden  —  Constitution.  —  See 
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Anderson  v.  Dickie,   1914,  S.  C.  706;  51 
S.  L.  E.  614;  1914,  1  S.  L.  T.  484. 

20.  Real  Burden— Constitution— Obliga- 
tion to  Maintain.— A.  in  a  disposition  bound 
herself  to  "uphold  and  maintain  the  dam 
in  time  coming  as  hitherto."  In  an  action 
against  her  executors  to  have  it  declared 
that  they  were  bound  to  maintain  the  dam, 
it  was  contended  by  the  defenders  that  the 
liability  to  maintain  only  existed  so  long 
as  she  or  her  legal  representatives  continued 
to  own  the  land  adjoining  the  dam,  and 
having  disponed  that,  they  were  not  liable. 
Held  that  after  A.'s  death  the  obligation 
to  maintain  transmitted  against  A.'s  per- 
sonal representatives,  and  was  not  a  real 
burden  on  the  solum  of  the  dam.  Wilson's 
Trs.  V.  Brmm's  Exrs.,  1907  (O.  H.),  15 
S.  L.  T.  747. 

21.  Real  Burden  —  Constitution  —  Per- 
sonal or  Keal — Necessity  for  Burden  Ap- 
pearing in  Title  of  Servient  Tenement- 
Question  as  to  whether  Minerals  or  the 
Surface  was  Servient  Tenement.  —  It  is 
essential  to  the  eflfectual  constitution  of  a 
real  burden  that  it  should  appear  in  the 
title  of  the  property  burdened,  and  duly 
enter  the  record.  Glen  v.  Dunlop  &  Coy., 
1906  (O.  H.),  13  S.  L.  T.  898. 

22.  Keal  Burden — Feu-Duty — Allocation 
by  Bondholder. — A  bondholder  divided  the 
security  subjects  in  two  lots  and  sold  one 
of  them  for  building.  He  purported  to 
sell  it  free  of  feu-duty,  allocating  the  whole 
feu-duty  on  the  other  lot.  Held  that  no 
real  burden  had  thereby  been  created. 
Johnston  v.  Irons,  1909,  S.  C.  305;  46  S.  L.  E. 
259;  1909,  1  S.  L.  T.  23. 

23.  Real  Burden — G-round-Annual — Con- 
stitution— Assignation  of  Invalid  Ground- 
Annual — Disposition  in  Security — Absence 
of  Personal  Obligation. — A  proprietor  of 
]ands,  by  a  deed  in  the  form  of  a  contract 
of  ground  -  annual  entered  into  between 
himself  as  first  party  and  himself  as  second 
party,  purported  to  create  a  ground-annual 
in  favour  of  himself.  By  a  later  deed  he 
disponed  for  value  to  third  parties  the 
ground-annual  and  the  security  subjects 
specified  in  the  prior  deed.  The  first  deed 
contained  a  personal  obligation  but  the 
later  one  did  not.  In  an  action  by  the 
disponers  under  the  later  deed  against  the 
singular  successors  of  the  proprietor  of  the 
lands,  the  pursuers,  while  admitting  that 
the  prior  deed  was  inept  to  create  a  ground- 


annual,  maintained  (1)  that  the  later  deed 
was  sufficient  by  its  terms  to  constitute  a 
ground-annual  as  a  real  burden  over  the 
subjects ;  or  (2)  that  by  the  later  deed  they 
were  infeft  in  the  subjects  in  real  security 
of  an  annual  payment  which  the  granter 
must  be  held  to  have  warranted,  and  which 
was  also  binding  on  him  in  respect  that  he 
had  impliedly  adopted  in  the  later  deed  the 
personal  obligation  contained  in  the  prior 
deed.  Held  that  the  pursuers  were  entitled 
to  succeed  upon  both  grounds.  Church  of 
Scotland  Endowment  Committee,  &c.,  1914, 
S.  C.  165 ;  51  S.  L.  E.  120 ;  1913,  2  S.  L.  T. 
412. 

24.  Real  Burden — Right  of  Pre-emption — 
Inserted  in  Titles  of  Dominant  and  not  of 
Servient  Tenement. — C.  sold  part  of  certain 
subjects  to  M.,  and  retained  in  his  own 
hands  the  remaining  part.  In  the  disposi- 
tion to  M.,  C.  undertook  not  to  sell  the 
remaining  subjects  without  first  offering 
them  to  M.,  and  this  right  of  pre-emption 
was  declared  to  be  a  real  burden,  and 
appointed  to  be  inserted  in  all  future  deeds 
of  transmission  of  the  remaining  subjects. 
The  burdens  never  entered  the  titles  of  the 
subjects  retained  by  C.  Held  that  the  right 
of  pre-emption  had  not  been  validly  con- 
stituted a  real  burden  over  the  subjects 
retained  by  C,  and  was  not  available 
against  a  singular  successor.  M'Lean  v. 
Kennaway,  1904,  12  S.  L.  T.  117. 

25.  Sale  of  Heritage  —  Assignation  of 
Writs  —  Delivery  of  Fraudulently  Dis- 
charged Bond  to  Purchaser  of  Subjects- 
Right  of  Purchaser  to  Retain  Bond. — The 
purchaser  of  a  property  burdened  with  a 
bond  paid  a  full  price  therefor,  and  received, 
along  with  a  disposition  of  the  property, 
the  bond  and  a  forged  discharge  thereof. 
On  the  death  of  the  seller's  agent  (who  was 
also  agent  for  the  bondholders,  and  had 
the  custody  of  the  bond)  it  was  found  that 
he  had  embezzled  the  sum  in  the  bond. 
Held,  in  an  action  by  the  bondholders,  that 
they  were  entitled  to  delivery  of  the  bond 
in  respect  (1)  that  it  was  not  one  of  the 
titles  to  the  property  carried  to  the  pur- 
chaser by  the  assignation  of  writs ;  and  (2) 
that  the  pursuers  having  given  their  agent 
no  authority  to  discharge  the  bond,  were 
not  liable  for  his  fraud.  Bowie's  Trs.  v. 
Watsm,  1913,  S.  C.  326;  50  S.  L.  E.  202; 
1912,  2  S.  L.  T.  458. 

26.  Sale  of  Heritage— Auction— Articles 
of  Roup  —  Misdescription  —  Disposition  — 
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Warrandice — Eviction—  Damages  —Refer- 
ence to  Articles  of  Roup— Bar.— A  purchaser 
of  property  at  a  public  sale  under  articles 
of  roup  obtained  a  disposition  from  the 
sellers  in  which  the  subjects  were  described 
as  in  the  articles.  The  disposition  con- 
tained a  clause  of  absolute  warrandice.  It 
was  afterwards  discovered  that  the  disposi- 
tion included  a  certain  area  which  the  sellers 
were  not  in  titwlo  to  convey.  The  purchaser, 
therefore,  brought  an  action  of  damages 
against  the  sellers  for  breach  of  warrandice 
in  respect  that  he  had  not  obtained  posses- 
sion of  the  full  area  of  ground.  Held  that 
the  purchaser's'  claim  was  barred  by  the 
terms  and  conditions  of  the  articles  of  roup 
(Wood  V.  Magistrates  of  Edinburgh,  1886, 
13  E.  1006,  followed).  Young  v.  M'Kellar, 
Ltd.,  1909,  S.  C.  1340;  46  S.  L.  E.  952; 
1909,  2  S.  L.  T.  196. 

27.  Sale  of  Heritage— Auction— Offer  and 
Acceptance— Proof — Verbal  Acceptance — 
Rei  interventus. — In  an  action  of  declarator 
that  certain  heritable  subjects  were  exposed 
for  sale  and  were  effectually  sold  to  the 
pursuer,  it  was  admitted  on  record  that 
the  pursuer  had  offered  the  upset  price  at 
the  roup.  There  was  no  averment  of  rei 
interventus.  Held  by  Lord  Skerrington 
(Ordinary)  that  the  admission  was  equiva- 
lent to  written  evidence  of  a  verbal  accept- 
ance of  the  exposer's  offer,  but,  in  the 
absence  of  rei  interventus,  was  not  sufficient 
proof  of  a  contract  for  the  sale  of  heritage. 
Jamieson  v.  2'he  Edinbwrgli  Mutual,  &c.. 
Society,  1913  (0.  H.),  2  S.  L.  T.  52. 

28.  Sale  of  Heritage— Auction— Sale  by 
Heritable  Creditor  —  Right  of  Owner  of 
Subjects  to  Bid. — Held  by  Lord  Skerrington 
(Ordinary)  that  at  an  exposure  of  heritage 
for  sale  by  a  heritable  creditor  the  owner 
of  the  subjects  is  not  entitled  to  bid  in  the 
absence  of  an  express  stipulation  to  that 
•effect  in  the  articles  of  roup.  Jamieson  v. 
The  Edinburgh  Mutual,  &c.,  Society,  1913 
(O.  H.),  2  S.  L.  T.  52. 

29.  Sale  of  Heritage— Condition-Sale  on 
■Condition  that  Theatre  Licence  Granted. — 

A  sale  of  a  certain  hall  was  made  subject 
to  the  foregoing  condition.  A  theatre 
licence  was  granted  but  subject  to  the 
■condition  that  the  grantee  did  not  apply 
for  an  Excise  licence  for  the  sale  of  liquor. 
Held  that  the  condition  was  not  purified 
except  by  the  grant  of  a  theatre  licence 
in  unqualified  terms,  and  that  the  purchaser 
was   entitled  to  resile  from  the  bargain 


where  a  qualified  licence  was  given.  Tem- 
perance Halls  Co-operative  Building  Society 
Ltd.  v.  Glasgow  Pavilion  Coy.  Ltd.,  1907 
(0.  H.),  15  S.  L.  T.  212.  (See  also  Licens- 
ing Laws,  voce  Theateb.) 

30.  Sale  of  Heritage— Disposition— Prior 
Articles  of  Sale. — A  sale  of  heritage  was 
effected  in  terms  of  certain  articles  of  sale, 
which  contained  conditions  as  to  the  rights 
of  the  purchaser  and  seller  respectively  in 
the  rents.  A  disposition  followed,  which 
contained  an  assignation  of  rents  in  statu- 
tory form.  Held  that  the  rights  of  parties 
in  the  rents  depended  upon  the  disposition 
to  the  exclusion  of  the  prior  articles  {Lee  v. 
Alexander,  1883  (H.  L.),  10  E.  91,  and  Orr 
v.  Mitchell,  1893  (H.  L.),  20  E.  21,  followed; 
Jamieson  v.  Welsh,  1900,  3  F.  176,  distin- 
guished). Butter  V.  Foster,  1912,  S.  C. 
1218;  49  S.  L.  E.  940;  1912,  2  S.  L.  T. 
220. 

31.  Sale  of  Heritage— Possession  while 
Price  Unpaid— Interest  on  Price— Rate.— 
Harbour  trustees  in  1881  entered  into  an 
agreement  with  a  railway  company  whereby 
each  undertook  to  convey  to  the  other 
certain  lands  required  for  their  respective 
undertakings.  By  1885  the  parties  were 
in  possession  of  the  respective  lands,  but 
owing  to  difficulties  which  had  arisen  the 
conveyances  had  not  been  adjusted  and 
the  prices  payable  had  not  been  settled. 
In  1906  the  harbour  trustees  brought  an 
action  for  implement  of  the  agreement  and 
for  the  recovery  of  a  sum  alleged  to  be  due 
to  them  on  a  balancing  of  accounts.  They 
claimed  interest.  Held  (dub.  the  Lord  Chan- 
cellor and  Ld.  James)  that  there  were  no 
specialties  to  take  the  case  out  of  the 
established  rule  that  where  a  purchaser  of 
heritage  had  obtained  possession  before  the 
price  has  been  paid  he  is  bound  to  pay 
interest  on  the  price  from  the  date  of  his 
possession,  and  that  the  rate  of  interest  to 
be  charged  in  the  particular  case  should  be 
3J  per  cent.  Greenock  Harbour  Trs.  v. 
Glasgow  and  South- Western  Ely.  Coy.,  1909 
(H.  L.),  S.  C.  49;  46  S.  L.  E.  1014;  1909, 
2  S.  L.  T.  53. 

32.  Sale  of  Heritage— Rents— Assigna- 
tion of  Rents — Legal  and  Conventional 
Terms— Titles  to  Land  Consolidation  (Scot- 
land) Act,  1868,  sec.  8,  Schedule  3,  No.  1.— 
A  disposition  of  an  estate  with  entry  at 
2nd  February  1905  contained  a  clause  of 
assignation  of  rents  in  the  statutory  form. 
The  estate  included  certain  pastoral  farms 
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let  under  leases  in  which  the  term  of  entry 
was  Whitsunday  and  the  term  of  payment 
of  the  rents  was  conventionally  postponed 
six  months.  Held  that  the  rents  legally 
payable  at  Whitsunday  1 905,  but  conven- 
tionally payable  at  Martinmas  1905,  were 
"  for  the  possession  "  subsequent  to  Whit- 
sunday 1905,  and  so  were  carried  to  the 
purchaser  by  the  clause  of  assignation  of 
r6nts.  Wigan  v.  Cri'pps,  1908,  S.  C.  394; 
45  S.  L.  E.  295 ;  15  S.  L.  T.  711. 

33.  Sale  of  Heritage — Rents— Assigna- 
tion of  Rents  — Legal  and  Conventional 
Terms. — The  owner  of  an  estate  consisting 
of,  inter  alia,  pastoral  farms  let  under  lease 
in  which  the  term  of  entry  was  Whit- 
sunday and  the  term  of  payment  of  rent 
conventionally  postponed  six  months, 
agreed  by  minute  of  sale  to  sell  the  estate 
to  a  purchaser  with  entry  at  2nd  February 
1905.  The  minute  contained  a  provision 
that  the  purchaser  should  be  entitled  to 
the  rents  and  liable  for  the  feu-duties  and 
public  burdens  for  the  possession  following 
the  term  of  entry,  the  seller  being  entitled 
to  the  rents  and  liable  for  the  feu-duties 
and  public  burdens  for  the  possession  prior 
to  the  term  of  entry,  notwithstanding  that 
payment  of  the  rent  for  the  possession 
prior  to  the  said  term  of  entry  might  be 
conventionally  postponed  to  a  date  subse- 
quent to  that  term.  The  rents,  rates,  and 
taxes  for  the  possession  from  Martinmas 
1904  to  Whitsunday  1905  were  to  be 
'  apportioned  between  seller  and  purchaser. 
A  disposition  in  favour  of  the  purchaser 
followed  on  the  minute,  and  contained  the 
usual  clauses,  and,  inier  alia,  a  clause  of 
assignation  of  rents  in  the  usual  form. 
Held  that  the  minute  of  sale  not  being 
contradictory  of,  was  not  superseded  by 
the  disposition,  and  that  under  the  minute 
the  half-year's  rents  legally  payable  at 
Martinmas  1904  and  conventionally  pay- 
able at  Whitsunday  1905,  being  "for  the 
possession  "  to  Whitsunday  1 905,  fell  to  be 
apportioned  between  purchaser  and  seller. 
Wigan  v.  Cripps,  1908,  S.  C.  394 ;  45  S.  L.  E. 
295 ;  15  S.  L.  T.  711. 


34.  Sale  of  Heritage— Rents - 
tion  of  Rents  —  Legal  and  Conventional 
Terms  —  Pastoral  Farm  —  Mansion  -  house 
and  Shootings — Titles  to  Land  Consolida- 
tion (Scotland)  Act,  1868  (31  &  32  Vict, 
c.  101),  sec.  8,  Schedule  B,  No.  1.— A  landed 
estate,  consisting  of  a  mansion-house,  shoot- 
ings, and  a  grazing  farm,  was  sold,  with 
entry  at  Martinmas  1910,  under  a  disposi- 


tion which  contained  an  assignation  of  rents 
clause  in  statutory  form.  The  farm  had 
been  let  in  1895  on  a  lease  which  provided 
that  the  entry  should  be  at  Whitsunday 
1895  as  to  the  houses  and  grass,  and  that 
the  rent  should  be  payable  at  two  terms  in 
the  year,  beginning  at  Whitsunday  1896. 
The  mansion-house  and  shootings  had  been 
let  for  the  year  1910,  the  rent  being  pay- 
able one-half  at  1st  January  1910,  and  the 
other  half  at  1st  July  1910.  Questions 
having  arisen  between  the  purchaser  and 
the  seller  as  to  the  apportionment  of  the 
rents,  held  (1),  as  to  the  farm,  that  the  rent 
conventionally  payable  at  Martinmas  1911 
was  legally  due  at  Martinmas  1910  for  the 
last  half  of  crop  and  year  1910,  and  so  fell 
to  the  seller  (Mackenzie's  Trs.  v.  Spmerville, 
1900,  2  F.  Ul 8,  followed;  Wigan  v.  Cripps, 
1908,  S.  C.  394,  doubted) ;  and  (2),  as  to  the 
mansion-house  and  shootings,  that  the  rent 
must  be  regarded  as  running  de  die  in  diem, 
and  accordingly  that  the  purchaser  was 
entitled  to  the  portion  of  the  second  half- 
year's  rent  that  effeired  to  the  period  from 
Martinmas  1910  to  31st  December  1910. 
Buttery.  Foster,  1912,  S.  C.  1218;  49  S.  L.  E. 
940;  1912,  2  S.  L.  T.  220. 

35.  Sale  of  Heritage— "  Right  and  In- 
terest" in  Lands — Form  of  Conveyance. — 
G-ood  conveyancing  requires  that  he  who 
sells  to  another  all  his  rights  and  interest 
in  the  lands  shall  dispone  the  lands  with 
warrandice  from  fact  and  deed.  Hay  v. 
Aberdeen  Magistrates,  1909,  S.  C.  554;  46 
S.  L.  E.  367;  1909,  1  S.  L.  T.  174. 

36.  Sale  of  Heritage  —  Right  of  Pre- 
emption "at  Highest  Price  Offered  by  a 
Third  Party  " — Bid  at  Auction — Increased 
Offer  made  Later  by  Bidder— Right  of  Pre- 
emption at  First  Bid.— It  was  stipulated 
in  a  lease  that  in  the  event  of  the  landlord 
deciding  to  sell  the  property,  the  tenant 
was  to  have  the  right  of  pre-emption  at  the 
price  offered  by  a  third  party.  The  land- 
lord exposed  the  property  to  public  auction 
subject  to  the  tenant's  right  of  pre-emption, 
and  a  bid  of  £13,500  was  made.  Held 
that  the  tenant  was  entitled  to  purchase 
the  subjects  at  that  price,  and  that  an 
offer  by  the  bidder  to  increase  the  price  he 
had  bid  did  not  affect  the  tenant's  right. 
Pickett  V.  Lindsay's  Trs.,  1905  (0.  H.),  13 
S.  L.  T.  440. 


37.  Sale  of  Heritage— Specific  Implement 
—Misrepresentation  as  to  Feu-Duty— Sub- 
ject Burdened  with  Unallocated  Cumulo 
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Feu-Duty.— The  missives  of  sale  of  one-half 
of  a  double  villa  stated  that  the  feu-duty 
was  £2,  5s.,  but  did  not  disclose  that  this 
sum  was  merely  the  rateable  proportion 
applicable  to  the  subject  sold  of  a  cumido 
feu-duty  of  larger  amount  effeiring  to  the 
whole  subjects.  In  an  action  by  the  seller 
for  implement,  or  alternatively  for  damages 
for  breach  of  contract,  the  Court  assoilzied 
the  defenders  on  the  ground  that  the 
pursuer  was  unable  to  perform  his  part  of 
the  contract,  viz.  to  convey  to  defenders 
a  subject  burdened  with  a  feu-duty  of  only 
£2,  5s.  {Nisbet  v.  Smith,  1876,  3  R.  781, 
and  Robertson  v.  Douglas,  1886,  13  E.  1133, 
commented  on  and  distinguished).  Bremner 
V.  Dick,  1911,  S.  C.  887;  48  S.  L.  E.  833; 
1911,  2  S.  L.  T.  59. 

38.  Sale  of  Heritage  —  Subject  Sold  — 
Identification  — Title-Deeds  or  Plan.— In 
the  sale  of  an  estate  the  parties,  while 
admitting  that  a  contract  had  been  made, 
differed  as  to  what  was  actually  sold.  In 
an  action  for  implement  the  pursuer  main- 
tained that  what  was  sold  was  the  estate 
as  described  in  the  title-deeds  thereof ;  the 
defender,  on  the  other  hand,  maintained 
that  it  was  the  estate  as  shown  on  a  plan, 
and  he  averred  and  founded  on  certain 
negotiations  that  preceded  the  sale.  Held 
(rev.  the  Second  Division  and  affg.  Ld. 
Mackenzie  [Ordinary])  that  the  sale  was  on 
the  plan.  Houldsworth  v.  Gordon  Cwmming, 
1910  (H.  L.),  S.  C.  49;  47  S.  L.  E.  761 ; 
1910,  2  S.  L.  T.  136. 

39.  Sale  of  Heritage— Title— Disposition 
by  Majority  of  Trustees  —  Validity.  — 
Where  heritable  property  was  sold  by  a 
body  of  trustees  and  one  of  the  trustees 
had  previously  resigned  oflSce,  but  there 
was  doubt  as  to  whether  his  resignation 
was  effectual,  it  was  held  by  the  Lord 
Ordinary  (Ormidale)  that  a  disposition 
signed  by  all  the  acting  trustees  and  by  a 
majority  of  the  remaining  original  trustees 
was  a  sufficient  title.  [No  exception  was 
taken  to  this  part  of  the  judgment  in 
the  Inner  House,  but  its  soundness  was 
questioned  by  Lord  Johnston.]  Harland 
Engineering  Coy.  v.  Stark's  Trs.,  1914,  2 
S.  L.  T.  292. 

40.  Title— Bounding  Title— Description 
— Public  Boad. — In  a  feu-charter  granted 
in  1834  the  subjects  were  described  as  "  two 
steadings  on  the  west  side  of  Quarrelton 
Street,  .  .  .  bounded  by  Quarrelton  Street 


on  the  east  parts."  It  appeared  that  in 
1 834  Quarrelton  Street  was  a  public  road. 

In  a  question  as  to  the  extent  of  the  feu 

whether  the  boundary  on  the  east  was  the 
western  line  of  Quarrelton  Street  or  the 
medium  filiim  theveoi— held  that  the  general 
rule  of  construction  that  the  boundary  of 
a  subject  does  not  form  part  of  the  subject 
applied,  and  accordingly  that  Quarrelton 
Street  was  excluded  from  the  grant,  any 
legal  presumption  to  the  contrary  where 
the  boundary  is  a  public  road  being  re- 
butted by  the  facts  (1)  that  the  subjects 
were  described  as  "on  the  west  side"  of 
the  street;  (2)  that  the  measurements  in 
the  feu-charter  pointed  to  the  western  Une 
of  the  street  being  the  boundary ;  and  (3) 
that  in  proceedings  relating  to  the  subjects 
in  1840  both  parties  then  had  acted  on  the 
belief  that  the  edge  of  the  street  formed 
the  boundary  (Beid's  Trs.  v.  M'Coll,  1879, 
7  E.  84,  commented  on).  Houston  v.  Barr, 
1911,  S.  C.  134;  48  S.  L.  E.  262;  1910, 
2  S.  L.  T.  286. 

41.  Title  — Bounding  Title  — Lands  De- 
scribed as  Lying  within  Parish— Proof  of 
Parochial  Boundaries  —  Plans  and  Ord- 
nance Survey  Maps. — In  an  action  between 
two  riparian  proprietors  as  to  the  owner- 
ship of  an  inland  loch,  the  pursuer  con- 
tended that  the  defender  was  excluded 
from  the  loch  by  the  fact  that  defender's 
lands  were  described  in  his  titles  as  lying 
within  the  parish  of  Blairgowrie,  and  that 
the  loch  lay  wholly  outside  that  parish. 
Evidence  on  which  held  that  pursuer  had 
failed  to  prove  that  the  loch  lay  outwith 
the  parish  boundaries.  Observations  (1)  on 
the  evidence  required  to  prove  parish 
boundaries,  and  (2)  on  the  value  as 
evidence  of  plans  and  Ordnance  Survey 
maps.  Meacher  v.  Blair-OUphant,  1913,  S.  C. 
417;  50  S.  L.  E.  373;  1913,  1  S,  L.  T. 
131. 

42.  Title— Bounding  Title— Measurement 
— Plan. — In  a  disposition  of  heritage  the 
property  was  described  by  boundaries,  by 
measurements,  and  by  reference  to  a  plan. 
Held  that  the  disposition  could  not  be 
regarded  as  a  purely  bounding  disposi- 
tion. Observations  upon  nature  of  certain 
boundaries  expressed.  Young  v.  M'Kellar, 
Ltd.,  1909,  S.  C.  1340;  46  S.  L.  E.  952; 
1909,  2  S.  L.  T.  196. 

43.  Title  — Common  Author  —  Building 
Restriction  —  Rights  of  Enforcement  he- 
tween  Disponees  from  a  Common  Author 
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and  between  Co- Vassals— Jus  qusesitum.— 

In  order  to  entitle  a  third  party,  who  is 
not  a  party   to  the   contract  between   a 
vassal   or  disponee    and    his   superior  or 
author,  to   enforce   a  building  restriction 
contained  in  the  vassals'  or  disponees'  title, 
there  must  be  some  indication  in  that  title 
that  the   restriction   was  intended  to  be 
enforceable  by  a  tertius;  if  in  that  title 
there  is  such  an  indication,  the  whole  of 
the  titles  may  be  looked  at,  to  ascertain 
whether  there  has  been  the  establishment 
of  a  "community,"  and  whether  there  has 
been   an   intention  that  this    community 
should  have  interdependent  rights  as  re- 
gards the  members  within  it.    Mere  identity 
as  between  the  restriction  in  the  vassals'  or 
disponees'  title  and  that  in  the  title  of  the 
tertius  is  not  in  itself  sufficient  to  prove 
that  the  tertius  is  entitled  to  enforce  the 
restriction  against  the  vassals  or  disponees. 
Nicholson  v.   Glasgow  Blind  Asylum,  1911, 
S.  C.  391 ;  48  S.  L.  E.  272  ;  1911, 1  S.  L.  T. 
37.    (Keported  also  (1)  Dean  or  Guild, 
voce  Jurisdiction  ;  (2)  Buiuding  Eestric- 
TioNS,  voce  Enforcement.) 

44.  Title  —  Possession  —  Prescription  — 
Possession  of  Lands  for  Prescriptive  Period 
on  Superiority  Title  by  Person  having 
Personal  Title  to  Dominium  utile — Con- 
solidation—Extinction of  Personal  Title. 
— A  person  having  a  personal  unfeudalised 
title  to  the  dominium  utile  of  certain  lands 
possessed  the  lands  for  forty  years  upon  a 
superiority  title  duly  completed  by  infeft- 
ment.  Held  that  consolidation  of  the  two 
estates  of  property  and  superiority  had  been 
effected,  and  that  the  personal  title  had 
been  extinguished.  {Authorities  reviewed; 
Gray  v.  Smith  &  Bogle,  1752,  M.  10803,  and 
cases  following  thereon,  distinguished.)  Hay 
V.  Faterson,  1910,  S.  C.  509;  47  S.  L.  E. 
470;  1910,  1  S.  L.  T.  283. 

45.  Title  — Possession  — Ward-holding— 
Castle  —  Possession  by  Vassal  as  Keeper 
of  Castle— Effect  of  Abolition  of  Ward- 
holding  on  Vassal's  Title— Clan  Act,  1847 
(20  Geo.  II.  c.  50).— From  ancient  times  a 
vassal  held  the  lands  of  D.  with  their 
parts  and  pertinents,  on  a  ward-holding, 
the  reddendo  including,  in  addition  to  the 
rendering  of  military  services  and  the 
guardianship  of  the  castle  of  D.,  the  duty 
of  keeping  the  castle  open  to  the  superior, 
of  maintaining  the  fabric,  and  of  furnishing 
fuel,  &c.  The  superior  was  admittedly 
proprietor  of  the  castle,  but  the  vassal's 
duties  as  keeper  involved  the  occupation 
and  possession  of  the  castle  by  him.    In 


an  action  between  the  superior  and  his 
vassal  in  1909,  held  that  the  Clan  Act  of 
1747,  though  abolishing  military  services, 
did  not  alter  the  proprietary  rights  in  the 
castle,  which  accordingly  remained  with 
the  superior.  Duke  of  Argyll  v.  Campbell, 
1912,  S.  C.  458;  49  S.  L.  E.  487;  1912, 
1  S.  L.  T.  316.  (And  see  Prescription, 
voce  Positive.) 

46.  Title— Title  to  Heritage— "Competi- 
tion of  Title  "—Jus  qusesitum.— A  petition 
for  a  lining  by  a  proprietor  was  opposed 
by  a  proprietor  of  adjacent  subjects,  who 
maintained  that  the  proposed  buildings 
were  in  contravention  of  a  restriction  in 
the  petitioner's  title.  Both  the  petitioner 
and  the  respondents  held  their  lands  from 
a  common  author,  and  the  respondents 
maintained  that  on  the  titles  they  had  a 
jus  quxsitum  to  enforce  the  restriction.  In 
holding  that  there  was  no  competition  of 
title  in  the  case,  observed  per  the  Lord 
President :  "  Competition  of  title  can  mean 
only  one  thing,  namely,  that  there  is  a 
dispute  between  two  persons  as  to  whose 
property  a  particular  subject  is.  They 
must  both  lay  claim  to  the  same  piece 
of  property."  Nicholson  v.  Glasgow  Blind 
Asylum,  1911,  S.  C.  391 ;  48  S.  L.  E.  272  ; 
1911,  1  S.  L.  T.  37.  (Eeported  also  Dean 
OF  Guild,  voce  Jurisdiction  ;  Building 
Eestrictions,  voce  Enforcement.) 

47.  Title-Deeds  — Extra  commercium  — 
Burgh  Charter— Right  of  Burgh  to  Title. 
— A  gentleman  who  died  bequeathed  to  a 
university,  inter  alia,  an  ancient  charter 
which  was  granted  in  favour  of  a  burgh. 
The  burgh  hearing  of  its  existence  raised  an 
action  for  delivery  tff  it.  The  Lord  Ordin- 
ary granted  decree  of  delivery.  Dumharton 
Magistrates  v.  University  of  Edinburgh,  1909 
(0.  H.),  1  S.  L.  T.  51. 

48.  "Yearly  Value  "—Deductions— Fac- 
tor's Tees.— Held  that  in  ascertaining  the 
"yearly  value"  of  certain  lands  for  the 
purposes  of  a  trust-deed  it  was  not  legiti- 
mate to  deduct  from  the  net  rental  the 
amount  of  the  factor's  fees.  Wharncliffe's 
Trs.  V.  Wharncliffe's  Trs.,  1904  (0.  H.),  12 
S.  L.  T.  287. 


PROVING  THE   TENOR 

See  Process. 
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PROVISIONAL  ORDER 

Law-Agent's  Expenses,  see  Agency  (I.) 

(Law-Agent). 
Levy  of  Eates  towards  Expense  of, 

see  Assessments. 


PUBLIC 

Authorites  Protection,  see  voce. 

Documents  do  not  Eequiee  to  be 
Proved,  see  Evidence. 

General,  Eight  of,  to  Hold  Meetings,  see 
Burgh,  voce  Magistrates  (Powers). 

Health,  see  voce. 

Holiday,  Termination  of  Partnership 
ON,  see  Partnership,  voce  Termina- 
tion. 

Hospital,  Unskilful  Treatment  of 
Patient,  see  Negligence,  voce  Public 
Hospital. 

House,  see  voce. 

Interest,  Production  of  Documents 
AGAINST,  see  Evidence,  voce  Con- 
fidentiality. 

Nuisance,  see  Nuisance. 

Parks,  Assessment  of,  see  Valuation 
Acts,  voce  Subjects. 

"  Place,"  see  (1)  Justiciary,  voce  Statu- 
tory Offence  ;  (2)  Negligence,  voce 
Public  Safety. 

Eecords,  see  Nobile  officium. 

Eight-of-Way,  see  Eoad. 

Safety,  see  Negligence. 

"  Show,"  see  Justiciary,  voce  Statutory 
Offence  (Police  Officer). 


PUBLIC  AUTHORITIES  PROTECTION 

See  (1)  Expenses,  voce  Taxation. 

(2)  Agency  (I.),  voce  Negligence. 

(3)  Personal  Bar,  voce  Mora. 

1.  Commissioners  Clauses  Act,  1847,  sec. 
60. — This  section,  inter  alia,  provides  that  no 
commissioners  by  lawfully  executing  any  of 
the  powers  given  to  the  commissioners 
shall  be  subject  to  be  sued  either  indi- 
vidually or  collectively.  The  pursuer  in 
this  case  had  been  convicted  of  an  offence 
in  the  Police  Court  of  G-reenock,  and  the 
conviction  had  been  quashed  by  the  High 
Court.  A  committee  was  appointed  by 
the  magistrates  to  report  on  the  case,  and 
the  pursuer  alleged  that  the  report  con- 
tained   slanderous   statements    concerning 


him.  He  raised  an  action  of  damages 
against  the  magistrates  and  others.  Held 
that  the  action  was  not  excluded  by  the 
terms  of  said  section.  Davidson  v.  Anderson, 
1905  (0.  H.),  12  S.  L.  T.  679. 

2.  Public  Authorities  Protection  Act, 
1893 — Application— Magistratesas  Trustees 
for  Common  Good— Public  Duty.— Held  that 
the  Act  did  not  protect  magistrates  from 
the  consequence  of  breaches  of  contract 
made  by  them  as  trustees  administering 
public  property.  M'Phie  v.  Greenock  Magis- 
traUs,  1904,  7  F.  246;  42  S.  L.  E.  190; 
12  S.  L.  T.  522. 


3.  Public  Authorities  Protection  Act, 
1893— Application— Not  Applicable  where 
Action  Absolutely  Excluded — Expenses- 
Agent  and  Client  or  Party  and  Party.— The 
pursuer  brought  an  action  of  damages  for 
slander  against  the  magistrates  and  certain 
officials  of  the  'burgh  of  Greenock,  the 
slanderous  matter  complained  of  being  con- 
tained in  a  report  by  the  committee  of  the 
magistrates.  Such  an  action  is  excluded 
by  sec.  60  of  the  Commissioners  Clauses 
Act,  1847,  incorporated  in  the  Greenock 
Police  Act,  1877,  and  the  action  was  ulti- 
mately abandoned  by  the  pursuer.  Held 
that  the  action  being  absolutely  excluded, 
the  Public  Authorities  Protection  Act  did 
not  apply,  and  defender  found  entitled  to 
expenses  as  between  party  and  party, 
Davidson  v.  Anderson,  1905  (0.  H.), 
13  S.  L.  T.  298. 


4.  Public  Authorities  Protection  Act, 
1893  —  Application  —  Private  Company — 
Authority  taking  over  Liabilities  of  Water 
Company. — Held  that  the  Act  did  not 
exclude  action  by  road  trustees  (acting 
with  statutory  powers)  for  the  recovery 
of  the  cost  of  restoring  roads  which  had 
been  injured  through  the  operations  of  a 
statutory  water  company  whose  rights  and 
liabilities  had  been  taken  over  by  statutory 
water  trustees  (the  defenders).  Lanarkshire 
Upper  Ward  District  Committee  v.  Airdrie 
and  Coatbridge  Water  Trs.,  1906,  8  F.  777; 
43  S.  L.  E.  526  ;  13  S.  L.  T.  911.  (Andsee 
voce  Eoad  (Eepair).) 

5.  Public  Authorities  Protection  Act, 
1893,  sec.  1— Application— Public  Health 
Act,  1897,  sec.  166— Erection  of  Works  by 
Local  Authority  upon  Land  Leased  to 
Tenant  — Delay  by  Tenant  in  Bringing 
Action  with  Regard  to  Right  to  Compensa- 
tion.— Held  that  the  limitation  of  time  did 
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not  apply  to  an  action  raised  by  a  tenant 
to  enforce  his  right  to  compensation  for  the 
value  of  his  interest  in  the  land  taken 
compulsorily.  Oilliland  v.  County  Goimcil  of 
Ayr,  190Y  (0.  H.),  15  S.  L.  T.  21; 
■Glasgow  Corporation  v.  Miller,  1905  (0.  H.), 
13  S.  L.  T.  167.  (See  also  voce  Compulsory 
Powers  (Compensation).) 

6.  Public  Authorities  Protection  Act, 
1893  —  Limitation  of  Action. —A  vessel 
which  had  been  stranded  was  being  towed 
into  a  harbour,  the  navigation  being  con- 
ducted under  the  instructions  of  the 
harbour-master.  On  entering  the  harbour 
the  vessel  grounded  on  a  rock.  The 
salvors  having  raised  action  against  the 
Harbour  Commissioners  more  than  six 
months  after  the  grounding,  the  latter 
pleaded  sec.  1  of  the  Public  Authorities 
Protection  Act,  1893.  The  Lord  Ordinary 
■sustained  the  plea,  and  assoilzied  the  de- 
fenders. The  Clyde  Salvage  Coy.  Ltd.  v. 
Anstruther  Union  Harlom  Commissioners, 
1908  (0.  H.),  15  S.  L.  T.  888. 

7.  Public  Authorities  Protection  Act, 
1893  (56  &  57  Vict.  c.  61),  sec.  1  (a)— Limita- 
tion of  Action— Interdict. — Observed  (by  the 
Lord  President)  that  the  provisions  of  the 
Public  Authorities  Protection  Act  cannot 
be  prayed  in  aid  in  a  question  of  interdict, 
because  the  Court  can  only  give  interdict 
against  what  is  a  continuing  wrong. 
Farquhar  &  Gill  v.  Magistrates  of  Aberdeen, 
1912,  S.  C.  1294;  49  S.  L.  E.  975;  1912, 
2  S.  L.  T.  186. 

8.  Public  Authorities  Protection  Act, 
1893  —  Limitation  of  Action  —  Public 
Authority. — Actings  held  to  bar  corporation 
from  founding  on  the  Act.  M'Innes'  Tr.  v. 
Glasgow  Corporation,  1908  (0.  H.),  46  S.  L.  E. 
10;  16S.  L.  T.  224. 

9.  Public  Authorities  Protection  Act, 
1893 — Limitation  of  Action  —  Volunteer 
Oficers. — The  protection  of  the  Public 
Authorities  Protection  Act,  1893,  extends 
to  Volunteers  and  their  oflBcers  while  acting 
in  discharge  of  their  duty.  Wilson  v.  First 
Edinburgh  City,  Sc.,  Artillery  Volunteers, 
1904,  7  F.  168;  42  S.  L.  E.  138;  12 
S.  L.  T.  488. 


PUBLIC  HEALTH 

See  Drains. 

Assessment    under    Public     Health 
Acts,  see  Assessments. 


Being  in  Possession  of  Unsound 
Meat,  see  Justiciary,  voce  Statu- 
tory Offence. 

1.  Housing,  Town  Planning,  &c.,  Act, 
1909  (9  Edw.  VII.  c.  44),  sees.  15  and  17— 
Closing  Order—"  Dwelling-house  "—Tene- 
ment—"Dangerous  or  Injurious  to  Health" 
— Procedure.— A  local  authority  under  sec. 
17  of  the  Housing,  Town  Planning,  &c., 
Act,  1909,  issued  a  closing  order  with 
regard  to  a  tenement  of  dwelling-houses  as 
being,  in  the  words  of  the  statute,  "in  a 
state  so  dangerous  or  injurious  to  health  as 
to  be  unfit  for  human  habitation."  Held 
(1)  that  the  closing  order  was  competently 
issued  without  previous  exercise  by  the 
local  authority  of  their  powers  under  sec. 
15,  requiring  remedial  works,  and  without 
giving  the  owner  an  opportunity  of  being 
heard;  (2)  that  the  closing  order,  being 
in  statutory  form,  was  not  inept  in  respect 
that  it  did  not  disclose  the  grounds  for 
making  it;  (3)  that  a  closing  order  was 
competently  issued  without  specifying 
whether  the  building  was  "  dangerous  "  or 
"injurious  to  health,"  as  these  were  not 
separate  grounds,  the  second  being  merely 
exegetical  of  the  first;  and  (4)  that  the 
expression  "dwelling-house"  in  sec.  17 
included  a  tenement,  and  that  a  closing 
order  was  competently  issued  with  regard 
to  a  whole  tenement  generally.  Kirkpatrick 
V.  Town  Council  of  Maxwelltown,  1912,  S.  C. 
288  ;  49  S.  L.  E.  261 ;  1912,  1  S.  L.  T.  65. 
(And  see  Sheriff,  voce  Procedure.) 

2.  Infectious  Disease— Milk  Supply  — 
Prohibition  by  Sheriflf— Public  Health  Act, 
1897,  sees.  60,  164. —Where  the  Sheriff 
pronounced  an  order  stopping  the  supply 
of  milk  to  a  burgh  from  a  dairy  in  a  rural 
district,  the  local  authority  having  declined 
to  make  any  order,  held  that  it  was  the 
local  authority  and  not  the  burgh  that  must 
pay  the  dairyman  compensation.  Barbow 
V.  Renfrew  District  Committee,  1906,  8  F. 
448;  43  S.  L.  E.  348;  13  S.  L.  T.  852. 

3.  Lodging  -  house— Regulations— Regis- 
tration—Public  Health  Act,  1867,  sees.  59 
to  70  and  104.— See  M'Phee  v.  M'Inally, 
1881,  4  Coup.  424. 

4.  Offensive  Trade— Licence— Qualified 
Sanction— Public  Health  Act,  1897,  sec.  32. 

— Where  a  local  authority  granted  its 
sanction  to  the  carrying  on  a  business 
(otherwise  held  ofifensive),  but  only  on 
certain  conditions,  held  that  the  grantee 
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could  not  accept  the  licence  and  repudiate 
the  condition  as  ultra  vires.  Darney  <&  Son 
V.  Colder  District  Committee,  1904,  7  F.  239 ; 
42S.  L.  R.  182;  12  S.  L.  T.  546. 

5.  Public  Health— Seizure  of  Meat  Er- 
roneously Alleged  to  be  Unsound— Claim 
for  Compensation  —  Liability  of  Local 
Authority — Limitation  of  Action— Public 
Health  (Scotland)  Act,  1897  (60  &  61  Vict. 
c.  38),  sees.  43,  164,  and  166;  Public 
Authorities  Protection  Act,  1893  (56  & 
57  Vict.  c.  61),  sees.  1  and  3. — A  veterinary 
surgeon  approved  by  a  local  authority 
under  the  Public  Health  Act,  1897,  seized 
and  carried  away  a  quantity  of  meat  which 
appeared  to  be  unsound,  but  which  was 
proved  to  be  perfectly  sound.  The  owners 
claimed  compensation  from  the  local  auth- 
ority for  the  value  of  the  meat,  and  more 
than  six  months  after  the  seizure  applied 
to  the  Local  Government  Board  to  appoint 
an  arbiter  to  ascertain  the  compensation 
due.  The  local  authority  thereupon  sought 
to  interdict  the  application.  Held  (1)  that 
the  local  authority  were  not  relieved  from 
liability  in  respect  the  claim  of  the  owners 
was  a  claim  for  "  compensation "  under 
sec.  164  of  the  Public  Health  Act,  and  not 
a  claim  of  damages  for  an  "  irregularity  " 
in  the  sense  of  sec.  166;  and  (2)  that 
the  proceedings  were  timeously  taken,  in 
respect  that  sec.  166  of  the  Public  Health 
Act  and  sec.  1  of  the  Public  Authorities 
Protection  Act,  which  limit  the  time  for 
taking  proceedings,  did  not  apply;  and 
interdict  refused.  Corporation  of  Glasgow  v. 
Smithfield  and  Argentine  Meat  Coy.  Lid., 
1912,  S.  C.  364;  49  S.  L.  E.  287;  1912, 
1  S.  L.  T.  101. 

6.  Unsound  Food — Inspection  and  De- 
struction of— Powers  of  Public  Officials — 
Ultra  vires— Public  Health  (Scotland)  Act, 
1897  (60  &  61  Vict.  c.  38),  sec.  ^3.— Circum- 
stances in  which  the  Lord  Ordinary  (Hunter) 
dismissed  an  action  of  reduction  relating  to 
the  seizure,  condemnation,  and  order  for 
destruction  of  a  quantity  of  flour  under 
the  Public  Health  Act,  1897,  on  the  ground 
that  the  averments  of  ultra  vires  on  the 
part  of  certain  public  officials  under  the 
Act  were  irrelevant.  Henderson  v.  Riddoch ; 
Henderson  v.  Williamson,  1912  (0.  H.),  2 
S.  L.  T.  375. 


PUBLIC  HOUSE 

See  Licensing  Laws. 
See  also  Justiciary,  voce  Complaint. 


"Bak,"  see  Justiciary,  voce  Statutory 
Offence. 

Goodwill  of,  see  Heritable  or  Move- 
able, voce  Goodwill. 

Supply  of  Water  to,  see  Assessment, 
voce  Water  Bate. 

Valuation  of,  see  Valuation  Acts, 
voce  Value. 


PURSUER 

See  Title  to  Sue. 
See  also  Process. 

Several   Pursuers,    see   Process, 
Summons  (Competency). 


QUANTUM  MERUIT 

See  Contract  (Alteration  of  Condi- 

fi"       TIONS). 

See  also  Fraud  and  Misrepresentation 
(Misrepresentation  Inducing  Con- 
tkact). 


RAILWAY 

See  (1)  Carriage. 

(2)  Mines  and  Minerals. 

(3)  Negligence. 

Arrestment  in  Hands  of  Eailway 
Company,  see  Jurisdiction,  voce 
Arrestment  to  Found. 

Carriage  by.  Stoppage  in  transitu, 
see  Sale,  voce  Stoppage  in  transitu. 

Casualty  Payable  by  in  Eespect  of 
Lands  Acquired,  see  voce  Superior 
AND  Vassal. 

Consigned  Money,  see  Entail,  voce  Con- 
signed Money. 

Land  Acquired  by  Company  under 
Compulsory  Powers,  see  voce  Com- 
pulsory Powers. 

Leaving  Station  Without  Giving  up 
Ticket,  see  Justiciary,  voce  Com- 
plaint. 

Eailway  and  Canal  Commissioners,  see 
voce  Jurisdiction. 

EoAD,  Obligation  of  Eailway  Company 
TO  Maintain,  see  voce  Eoad. 

1.  Accommodation  Works— "Accommo- 
dation   Bridge  "—Contract— Construction. 
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— In  an  obligation,  undertaken  by  a  rail- 
way company  in  favour  of  a  proprietor 
disponing  lands  to  them,  to  build  for  the 
latter  an  "accommodation  bridge,"  held 
that  the  quoted  words  included  approaches 
to  the  bridge.  Addie's  Trs.  v.  Caledonian 
Ely.  Coy.,  1906,  8  F.  1047;  43  S.  L.  K 
769  ;  14  S.  L.  T.  200. 

2.  Burgh  —  Customs  —  Inverness   Burgh 
Act,  1847— Railway  Eunning  into  Burgh- 
Obligation  of  Railway  Company  to  Report 
Dutiable  Goods    Brought   in  by   them— 
Right  of  Burgh  to  Access  to  Railway  Com- 
pany's Books— Right  to  Collect  Customs 
at  Station  Bxits  and  to  Prevent  Goods 
l)eing  Removed  until  Customs  Paid. — Seld 
(a)  that  the  Highland  Railway  Company  is 
not  bound  to  report  to  the  burgh  all  goods 
carried  by  them  and  consigned  to  persons 
within  the  burgh,  nor  to  allow  the  burgh 
officials  access  to  their  premises  and  books 
for  the  purpose  of  ascertaining  what  dutiable 
goods  have  been  brought  in ;  (6)  that  the 
burgh  is  not  entitled  to  collect  the  customs 
at  the  exits  from  the  station,  nor  to  prevent 
any  goods  being  removed  from  the  station 
until  the  customs  exigible   thereon  have 
been    paid;    (c)    that  the  burgh    is    not 
entitled  to  collect  the  duties,  either  from 
the  parties  to  whom  the  goods  have  been 
consigned,  or  from  the  railway  company  as 
the  parties  who  actually  brought  the  goods 
into  the  burgh.      Magistrates  of  Inverness 
V.    The   Highland  Ely.  Coy.,  1905  (0.  H.), 
13  S.  L.  T.  48. 

3.  Left  Luggage  Conditions— Conditions 
Endorsed  on  Back  of  Ticket— Non-com- 
pliance with— Liability. — L.,  an  agent  of 
L.  &  Coy.,  deposited  with  a  railway  com- 
pany at  their  left  luggage  office  certain 
goods,  and  received  a  ticket  bearing  on 
its  face  that  the  company  only  received 
the  articles  upon  the  conditions  expressed 
on  the  back  of  the  ticket.  One  of  the 
conditions  was  that  the  company  should 
not  be  responsible  for  the  loss  of  any 
article  above  £5  in  value  unless  the  true 
value  were  declared  in  themannerdescribed, 
a,nd  an  additional  charge  paid.  L.  made 
no  declaration,  although  the  value  of  each 
of  the  articles  exceeded  £5.  On  presenta- 
tion of  the  ticket  for  delivery  one  of  the 
articles  was  missing.  In  an  action  against 
the  railway  company  by  L.  &  Coy.  for  its 
value,  held  (1)  that  the  pursuers  were 
bound  by  the  conduct  of  L.,  their  agent, 
and  were  precluded  from  denying  that  the 
goods  were  deposited  with  the  defenders 
on  the  terms  contained  in  the  ticket ;  and 


(2)  that  the  defenders  accepted  the  goods 
subject  to  the  conditions  specified,  and 
were  not  responsible  for  the  loss  suffered  by 
pursuers.  Authorities  reviewed.  Lyons  &  Coy. 
V.  Caledonian  Ely.  Coy.,  1909,  S.  C.  1185  ; 
46  S.  L.  E.  848 ;  1909,  2  S.  L.  T.  78. 

4.  Level-Crossing— Obligation  to  Make 
—Operations  in  alieno— Board  of  Trade 
Sanction.— A  railway  company  held  bound 
to  form  a  level-crossing  and  to  carry  out 
the  necessary  works  upon  the  lands  of  a 
neighbouring  proprietor  in  whose  favour 
the  obligation  was  conceived.  Summerlee 
and  Mossend,  &c.,  Coy.  v.  Caledonian  Sly. 
Coy.,  1909,  S.  C.  536;  46  S.  L.  R.  383; 
1909,  1  S.  L.  T.  135. 

5.  Siding  —  Agreement  to  Maintain  — 
Construction  of— "Uphold."— In  this  case 
the  Court  construed  an  agreement  between 
a  company  and  a  landowner  relative  to  an 
obligation  to  "  maintain  and  uphold  in  full 
efficiency  in  all  time  coming"  a  certain 
siding.  This  was  held  to  refer  only  to 
the  structure  of  the  siding  as  existing 
at  the  time  of  the  agreement,  and  carried 
no  obligation  to  supply  new  appliances. 
Kennedy  v.  Glasgow  and  South-Western  Ely. 
Coy.,  1905,  8  F.  13;  43  S.  L.  R.  31;  13 
S.  L.  T.  484. 


6.  Siding— Running  Powers  over— Re- 
newal—Caledonian  and  General  Terminus 
Railway  Amalgamation  Act,  1865,  sec.  15. 
— By  the  above-cited  section  the  North 
British  Railway  Company  acquired  power 
to  run  over  the  sidings  of  the  Caledonian 
Railway  Company  "constructed  at  the 
time  of  the  commencement  of  this  Act  or 
any  renewals  thereof."  Held  that  identity 
of  the  siding  as  a  question  of  fact  must 
decide  whether  or  no  a  siding  fell  within 
the  class  indicated  by  the  Act,  change  of 
ownership  or  temporary  disuse  not  being 
considered.  North  British  Ely.  Coy.  v. 
Caledonian  Ely.  Coy.,  1908,  S.  C.  16  ;  45 
S.  L.  R.  35;  15  S.  L.  T.  408. 

7.  Statute  —  Interpretation  —  Effect  of 
Public  Act  on  Rights  Created  by  Previous 
Private  Act  —  Dividend  —  Half-Yearly  or 
Yearly  Calculation— North  British  Rail- 
way Act,  1888  (51  &  52  Viet.  c.  clxiii.), 
sec.  47— Railway  Companies  (Accounts  and 
Returns)  Act,  1911  (1  &  2  Geo.  V.  c.  34), 
sec.  4  (1).- The  North  British  Railway 
Company,  in  the  exercise  of  their  powers 
under  the  Act  of  1888,  created  certain 
preferred   and  deferred   ordinary   stocks; 
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and  it  was  provided,  in  terms  of  the  Act, 
that  the  preferred  stockholders  should 
receive  a  non-cumulative  dividend  of  3  per 
cent,  out  of  the  available  profits  of  each 
half-year,  and  that  the  balance  of  such 
profits  should  go  to  the  deferred  stock- 
holders. By  the  Railway  Companies 
(Accounts  and  Eeturns)  Act,  1911,  rail- 
way companies  were  relieved  of  any 
obligation  to  prepare  or  submit  to  their 
shareholders  or  auditors  accounts  or  balance- 
sheets  oftener  than  once  a  year.  Held  that 
the  North  British  Railway  Company  were 
not  relieved  by  the  later  Act  of  the  duty 
of  calculating  the  dividends  due  on  the 
basis  of  the  half-yearly  profits.  North 
British  Ely.  Coy.  v.  Wingate,  1913,  S.  C. 
1092;  50  S.  L.  R.  857;  1913,  2  S.  L.  T. 
127. 

8.  Statutory  Powers— Level-Crossing — 
Safety  of  Foot-Passengers— Highway  (Rail- 
way Crossings)  Act,  1839,  sec.  1— Railways 
Clauses  Consolidation  (Scotland)  Act,  1845, 
sees.  39,  40,  52  —  Provisions  of  Later 
Statute  Superseding  Unrepealed  Provisions 
of  Earlier  Statute. — Held  that  the  Act  of 
1839  did  not  apply  to  a  level-crossing 
authorised  by  a  special  Act  which  ex- 
pressly incorporates  the  Railways  Clauses 
Act,  1845.  Hendrie  v.  Caledonian  Ely. 
Cm/.,  1909,  S.  C.  776;  46  S.  L.  R.  601; 
1909,  1  S.  L.  T.  328. 

9.  Statutory  Powers  —  Ultra  vires- 
Power  to  Dismantle  Railway  and  Sell 
Permanent  Way  Materials. — Held  that  it 
was  ultra  vires  for  a  railway  company  which 
had  constructed  its  line  under  statutory 
powers  to  dismantle  the  railway  and  sell 
the  materials  forming  the  permanent  way  ; 
and  interdict  granted  at  the  instance  of  a 
shareholder  and  debenture  holder  of  the 
company  against  such  a  sale.  Ellice  v. 
Iwvergarry  and  Fort  Augustus  Ely.  Coy., 
1913,  S.  C.  849;  50  S.  L.  R.  550;  1913, 
1  S.  L.  T.  361. 

10.  Trespass— Crossing  Railway — Prose- 
cution —  Right-of-Way.  —  Seld  that  an 
allegation  of  a  right-of-way  is  no  defence 
in  a  prosecution  for  trespass  under  a  railway 
statute.  Caledonian  Ely.  Coy.  v.  Walmsley, 
1907,  S.  C.  1047;  44  S.  L.  R.  777;  15 
S.  L.  T.  119. 

11.  Waggons — Undertaking  to  "  Provide 
Waggons  for  Other  Traflc  as  may  be  Re- 
quired "  —  Contract  —  Construction.  —  By 
agreement  between  traders  and  a  railway 
company  it  was,  inter  alia,  agreed  that  the 


railway  company  should  "  provide  waggons 
for  other  traffic  as  may  be  required  between 
the  docks  and  the  said  warehouse."  The 
Lord  Ordinary  sustained  the  contention  of 
the  railway  company  that  their  obligation 
under  the  clause  was  only  to  afibrd  a 
reasonable  supply  of  waggons  according  to 
their  ability,  having  due  regard  to  demands 
properly  made  upon  their  waggon  supply 
by  other  traders  using  their  lines.  Patmore 
V.  North  British  Ely.  Coy.,  1907, 14  S.  L.  T. 
680. 

RATES 

See  Assessments. 

RATEf'AYEE,     TiTLE     TO      RAISE     ACTION, 

see  Title  to  Sue,  voce  Ratepayer. 


REAL  BURDEN 

See  (1)  Building  Restrictions. 
(2)  Property. 
See  also  Right  in  Security,  voce  Herit- 
able (Ground  Annual). 


RECLAIMING  NOTE 

See  Review. 
See  also  Process. 


RECOMPENSE 

See  Sale,  voce  Restitution. 

1.  Buildings — Claim  for  Expenditure  on 
Heritable  Property — Verbal  Agreement  as 
to  Shares  in  the  Value  of  the  Property- 
Writ  or  Oath.^ — The  pursuers  averred  that 
they  had  expended  large  sums  in  erecting 
buildings  on  property  belonging  to  the 
defenders'  authors  under  verbal  agreement 
that  they  were  to  have  certain  shares  in 
the  value  of  the  property  and  buildings 
when  completed.  They  claimed  repay- 
ment from  the  defenders  of  the  sums  so 
expended  by  them.  Held  that  the  pur- 
suers were  entitled  to  prove  their  aver- 
ments prout  de  jure.  MacJcay  v.  Sogers, 
1907  (0.  H.),  15  S.  L.  T.  42. 

2.  Disbursements  made  on  Represen- 
tations —  Heritable  Loan  —  Expenses  of 
Negotiations. — Where  negotiations  for  the 
arrangement  of  a  loan  over  heritable 
subjects  fell  through,  the  borrower  having 
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failed  to  get  the  superior's  consent  to 
certain  stipulations  required  by  the  pro- 
spective lender,  and  regarding  which  the 
borrower's  law-agent  had  written  "under 
this  head  I  anticipate  no  difficulty,"  the 
prospective  lender  raised  action  to  recover 
(1)  the  difference  between  deposit-receipt 
rate  and  the  rate  under  the  proposed  bond, 
and  (2)  the  account  incurred  by  him  to  his 
law-agent.  The  action  was  dismissed,  the 
Court  holding  that  the  statement  of 
defender's  agent  did  not  amount  to  a 
representation  upon  the  faith  of  which  the 
subsequent  expenses  of  the  negotiations 
must  be  held  to  have  been  incurred. 
Gilchrist  v.  ?Fhyte,  1907,  S.  C.  984;  44 
S.  L.  E.  699;  15  S.  L.  T.  86. 

3.  Meliorations  —  Bona-fide  Possessor- 
Lease  Held  to  be  Invalid  Granted  by  Heir 
of  Entail  to  his  Wife. — Circumstances  where 
recompense  allowed  to  representative  of 
deceased  heir  of  entail  for  expenditure 
made  by  him  on  part  of  the  entailed  estate 
let  by  him  to  his  wife  under  a  lease  which 
was  subsequently  held  by  the  Courts  to  be 
invalid.  M'Dowel  v.  M'Dowel,  1906  (0.  H.), 
14  S.  L.  T.  125. 

4.  Money  Expended  on  Property  of 
Another  —  Life  Assurance  Premiums  — 
Expenditure  by  Assignees  —  Assignation 
held  Invalid — Married  Women's  Policies 
of  Assurance  (Scotland)  Act,  1880  (43  &  44 
Vict.  c.  26). — A  policy  of  assurance  effected 
on  the  life  of  a  married  man  for  the  benefit 
of  his  wife  under  the  provisions  of  the 
Married  Women's  Policies  of  Assurance 
(Scotland)  Act,  1880,  was  assigned  to  the 
creditors  of  the  husband.  The  estates  of 
the  husband  were  sequestrated,  and  there- 
after the  assignees  kept  the  policy  in  force 
and  paid  the  whole  premiums  due  thereon 
until  the  death  of  the  assured.  The  assig- 
nation having  been  held  to  be  invalid,  held 
that  the  assignees  were  entitled  to  be 
repaid  out  of  the  proceeds  of  the  policy 
the  amount  of  the  premiums  paid  by  them, 
with  interest  at  5  per  cent,  Edinhwgh 
Life  Assurance  Coy.  v.  Balderston,  1909 
(0.  H.),  2  S.  L.  T.  323. 

5.  Operations  Taken  Advantage  of.— A 

tramway  company  having  let  out  the  right 
of  advertising  on  their  cars,  adapted  the 
cars  so  as  to  be  very  suitable  for  carrying 
the  advertisements.  Held  that  no  claim 
vested  in  them  to  demand  from  the  adver- 
tising contractor  recompense  for  the  expense 
of  adapting  the  cars.  Edinhwgh  Tramways 
Coy.  Ltd.  V.  Courtney,  1909,  S.  C.  99; 
46  S.  L.  K.  102 ;  16  S.  L.  T.  548. 


RECONVENTION 

See  Jurisdiction. 

KEDUCTION 

See  (1)  Fraud    and     Misrepresenta- 
tion. 

(2)  Process,  wee  Eeduction. 

(3)  Sheriff,  wee  Procedure,  &c. 

Actions  of,  Proof  or  Jury  Trial,  see 
Process,  voce  Jury  Trial. 

Of  Deed,  see  (1)  Eeview,  voce  Jury 
Trial;  (2)  Fraud  and  Misrepre- 
sentation. 

Of  Entry  in  Valuation  Eoll,  see 
Valuation  Acts,  vom  Valuation 
Eoll. 

Of  Orders  of  GtOVernment  Depart- 
ment, see  Bye-Law,  voce  Govern- 
ment Department. 


REFERENCE 

See  Arbitration. 

REI  INTERVENTUS 

See  Personal  Bar. 
See  also  (1)  Contract,  voce  (a)  Forma- 
tion ;  (b)  Innominate. 

(2)  Landlord     and    Tenant, 

voce  Lease. 

(3)  Property,   voce    Sale    of 

Heritage. 

REGISTRATION 

See  (1)  Assessments  ;  (2)  Election  Law. 

RELIEF 

See  Caution,  voce  Cautioner. 

Bond  of,  see  Partnership,  voce  Liability. 

Clause  of  Eelief  of  Casualties,  see 
voce  Superior  and  Vassal. 

Obligation  of,  see  Contract,  voce  In- 
nominate. 
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1.  Claim — Agreement  to  Accept  Liability 
for  Damages — Claim  for  Expenses  Incurred 
in  Defending  an  Action. — When  an  action 
is  raised  against  a  primary  obligant,  and 
when  the  obligant  liable  in  relief  leaves 
the  conduct  of  the  cause  to  the  primary 
obligant,  the  expenses  of  process  are 
covered  by  the  obligation  of  relief.  Leith 
Harbour  and  Dock  Commissioners  v.  North 
British  Ely.  Coy.,  1904  (O.  H.),  12  S.  L.  T. 
192. 

2.  Claim— Cash-Credit  Bond— Relation 
of  Signatories  Inter  se— Subjects  Conveyed 
in  Security  of  Joint  and  Several  Obligation. 
— A  bank  advanced  a  sum  to  Y.,  and  in 
security  received  a  cash-credit  bond  signed 
by  Y.,  T.,  and  M.  Further  security  was 
provided  by  Y.  and  his  brothers  and  sisters, 
who,  in  security  of  the  personal  obligation 
in  the  bond,  conveyed  to  the  bank  their 
interest  in  a  certain  trust  estate.  Y.,  T., 
and  M.  were  all  bound  as  principals  in  the 
bond,  although  T.  and  M.  were  admittedly 
only  cautioners.  Y.'s  brothers  and  sisters 
were  not  personally  bound  at  all.  Y.  and 
M.  having  failed  to  repay  the  advance, 
the  bank  sued  T.,  who  paid  and  who 
obtained  an  assignation  of  the  bank's  right 
not  only  against  Y.  and  M.,  but  also  against 
the  trust  estate.  In  a  claim  by  T.'s  trustee 
for  relief  against  the  trust  estate  conveyed 
to  the  bank  in  security,  held  (1)  that  no 
agreement  had  been  proved  between  the 
signatories  to  the  bond  to  'the  effect  that 
the  cautioners  were  to  be  indemnified  out 
of  the  security  subjects,  and  (2)  that  upon 
a  construction  of  the  bond  the  security 
subjects  were  pledged  in  security  of  a  joint 
and  several  obligation,  and  that  as  the 
obligation  had  been'discharged,  T.'s  trustee 
had  no  right  to  any  part  of  the  trust  estate, 
and  claim  repelled.  Thow's  Tr.  v.  Young, 
1910,  S.  C.  588;  47  S.  L.  E.  323;  1910, 
1  S.  L.  T.  134.  (See  also  voce  Evidence 
(Admissibility).) 

3.  Co-Obligant— Bill  of  Exchange— Bills 
Accepted  by  Two  Partners  for  Partnership 
Purposes  and  Paid  by  One— Contribution- 
Partnership  Act,  1890  (53  &  54  Vict.  c.  39), 
sec.  24  (2). — Bills  were  accepted  by  two 
partners  of  a  business  and  were  paid,  after 
maturity,  by  one  of  them.  In  an  action  by 
that  partner  against  his  co-partner  and 
eo-obligant  for  one-half  of  the  amount,  the 
latter  alleged  that  the  bills  were  granted 
for  partnership  purposes,  and  that  the 
partnership  was  being  wound  up  by  a 
judicial  factor.  The  Court  sisted  the  action 
to  await  the  result  of  the  accounting  in  the 


judicial  factory.  Stroyan  v.  Milroy,  1910, 
S.  C.  174 ;  47  S.  L.  E.  236 ;  1909,  2  S.  L.  T. 
453. 


4.  Co-Obligant  —  Promissory  Note  by 
Several  Co-Obligants— Subsequent  Disposi- 
tion in  Security  by  One  Co-Obligant— Sale 
of  Security  Subjects  by  Creditor— Title  of 
Another  Co-Obligant  to  Challenge  Sale.— 
Where  one  of  several  co-obligants  under 
a  promissory  note  subsequently  disponed  a 
heritable  property  in  security  of  the  debt, 
held  that  another  co-obligant,  who  was  not 
a  cautioner  and  not  entitled  to  the  equities 
of  a  eautionei^  had  no  title  to  challenge  the 
method  in  which  the  creditor  had  disposed 
of  the  security  subjects.  Scott  v.  Davidson, 
1914,  S.  C.  791  ;  51  S.  L.  E.  708;  1914, 
2  S.  L.  T.  61. 

5.  Damages  —  Negligence  —  Contract  — 
Warranty. — A  person  found  liable  for  the 
consequences  of  his  negligence  in  failing  to 
inspect  plant,  cannot  recover  what  he  pays 
from  the  person  who,  under  contract, 
supplied  the  plant.  Wood  &  Coy.  v.  Madiay, 
1906,  8  F.  625 ;  43  S.  L.  E.  458 ;  13  S.  L.  T. 
963. 


RENT 

See  (1)  Landlord  and  Tenant. 
(2)  Small  Holdek. 
See    also    (1)    Abuse   of   Process,  voce 
Sequestration       for 
Eent. 
(2)   Property,  voce   Sale   of 
Heritage. 


REPARATION 

See  (1)  Abuse  of  Process. 

(2)  Master  and  Servant. 

(3)  Negligence. 

(4)  Process,  voce  (a)  Issue  ;  (b)  Jury 

Trial. 

(5)  Slander. 

EoAD,    Alteration    of,    Compensation 

FOR,  see  voce  EoAD. 
Wrongful    Arrest,  Eeparation    for, 

see  voce  Arrest. 

1.  Actionable  Wrong  —  Illegal  Use  of 
Ship— Smuggling— Steward  Supplied  with 
Articles  to  be  Smuggled— Fine— Liability 
of  Supplier  of  Articles  to  Repay  Fine.— 

Unknown  to  the  owners,  but  with  the  con- 


817 


EEPAEATION 


818 


nivance  of  the  captain  of  a  British  ship, 
certain  dutiable  articles  were  supplied  to 
the  steward  by  a  firm  of  Scottish  merchants 
for  the  purpose  of  being  smuggled  into  a 
foreign  port.  The  ship  on  arrival  at  the 
port  was  fined  in  respect  of  the  articles.  In 
an  action  by  the  shipowners  against  the 
merchants  to  recover,  in  name  of  damages, 
the  amount  of  the  fine,  held  that  the 
merchants,  having  been  accessory  to  the 
wrongful  and  illegal  use  of  the  ship  for 
carrying  goods  on  a  smuggling  adventure, 
were  liable.  Cairns  v.  Harry  PTalkefr,  Ltd., 
1914,  S.  C.  51;  51  S.  L.  K.  104;  1913, 
2  S.  L.  T.  379. 

2.  Actionable  Wrong— Interference  with 
Employment  — Employers'  Insurance- 
Black  List — List  of  Unemployable  Per- 
sons.— A  workman  raised  an  action  of 
damages  against  an  insurance  company 
which  insured  employers  against  claims 
under  the  Workmen's  Compensation  Act. 
He  complained  that  defenders  issued  lists 
to  the  firms  insured  with  them  of  workmen 
whom  they  insisted  should  not  be  employed, 
that  the  workmen  included  in  these  lists 
were  represented  to  be  unfit,  and  that 
defenders  illegally  included  pursuer's  name 
in  said  lists,  and  thereby  wrongfully 
brought  about  his  dismissal  or  non-employ- 
ment on  the  occasions  specified.  Held  that 
pursuer  had  not  relevantly  averred  any 
actionable  wrong  and  action  dismissed. 
(Authorities  considered.)  Mackenzie  v.  Iron 
Trades  Employers'  Insurance  Association,  Ltd., 
1910,  S.  C.  79;  47  S.  L.  R.  103;  1909, 
2  S.  L.  T.  366. 

3.  Actionable  Wrong — Malicious  Prose- 
cution —  Private  Prosecutor  —  Privilege — 
Malice  and  Want  of  Probable  Cause- 
Sufficiency  of  Averments.— C,  a  wholesale 
bottler,  received  a  letter  from  the  solicitors 
of  B.  P.  &  Co.,  a  firm  of  brewers,  stating 
that  certain  stout  sold  by  him  as  theirs  had 
been  found  to  be  of  lower  original  gravity 
than  the  stout  manufactured  by  them,  that 
a  serious  tampering  in  the  way  of  adultera- 
tion had  taken  place,  and  that  they  ^the 
solicitors)  had  instructions  to  take  pro- 
ceedings against  him.  The  letter  further 
invited  to  C.  to  apologise,  in  which  case  no 
proceedings  would  be  taken.  C,  having 
repudiated  the  charge,  was  prosecuted 
under  the  Merchandise  Marks  Act,  1887, 
on  a  complaint  which  charged  him  with 
having  sold  stout  which  he  had  falsely 
implied  was  manufactured  by  B.  P.  &  Co. 
and  was  of  their  standard  of  quality,  and 
was  acquitted.     He  then  brought  an  action 


for  slander  and  malicious  prosecution 
against  B.  P.  &  Co.,  founded  respectively 
on  the  letter  and  prosecution.  "The  aver- 
ments of  malice  and  want  of  probable  cause 
did  not  amount  to  more  than  that  the 
defenders  had  launched  their  complaint 
against  pursuer  without  making  adequate 
investigation.  Held  (1)  that  pursuer  was 
not  entitled  to  an  issue  on  the  complaint, 
as  defenders  were  privileged  and  there  was 
no  averment  of  facts  and  circumstances 
from  which  malice  and  want  of  probable 
cause  could  be  inferred ;  and  (2)  that  he 
was  not  entitled  to  an  issue  on  the  letter, 
as  it  merely  led  up  to  and  formed  a  step 
in  the  prosecution.  Chalmers  v.  Barclay, 
Perkins  &  Coy.  Ltd.,  1912,  S.  C.  521 ;  49 
S.  L.  R.  465;  1912,  1  S.  L.  T.  189. 

4.  Actionable  Wrong — Malicious  Prose- 
cution —  Tramway  Conductor  —  Enforce- 
ment of  Bye-Laws— Privilege— Malice  and 
Want  of  Probable  Cause.— A  passenger  in 
a  tramway  car  refused  to  pay  the  fare 
demanded  by  the  conductor.  An  alterca- 
tion ensued,  in  the  course  of  which  the 
conductor  gave  the  passenger  into  custody 
on  the  charge  of  evading  his  legal  fare.  A 
prosecution  followed,  and  the  charge  was 
found  not  proven.  The  passenger  then 
sued  the  proprietors  of  the  tramway  for 
damages  on  the  ground  that  their  servant 
falsely  charged  the  pursuer  with  intent  to 
defraud  the  defenders  by  travelling  without 
paying  for  his  ticket.  Held,  after  a  proof, 
that  the  defenders  must  be  assoilzied 
(per  the  Lord  President  and  Ld.  Kinnear) 
on  the  ground  that  the  occasion  was 
privileged  and  the  pursuer  had  failed  to 
prove  malice  and  want  of  probable  cause ; 
and  {per  Ld.  Johnston)  on  the  ground  that 
even  though  the  occasion  was  not  privileged, 
yet  since  the  conductor  was  armed  with 
authority  the  equivalent  of  statutory,  the 
onus  was  on  the  pursuer  to  show  that  he 
was  not  justified  in  the  use  of  it,  and  that 
pursuer  had  failed  to  discharge  this  onus 
{Buchanan  v.  Corporation  of  Glasgow,  1905, 
7  F.  1001 ;  42  S.  L.  R.  801,  followed). 
M'Cormack  v.  Glasgow  Corporation,  1910, 
S.  C.  562;  47  S.  L.  R.  493;  1910,  1 
S.  L.  T.  253. 

5.  Actionable  Wrong — Preventing  a  Man 
from  Getting  Work. — Averments  that  the 
defender  prevented  the  pursuerfrom  getting 
work  by  wrongly  procuring  that  his  name 
should  be  entered  in  a  register  of  defaulters 
kept  by  an  association  of  the  masters  in 
his    trade    held  irrelevant    to    support  a 
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claim  of  damages.  Keith  v.  Lauder,  1905, 
8  F.  356;  43  S.  L.  E.  230;  13  S.  L.  T. 
650.     Cf.  No.  11. 

6.  Actionable  Wrong  —  Suicide  in  Fur- 
nished Apartments  —  Shock  and  Injury 
to  Health  of  Lessors  —  Consequential 
Damages. — A  lodger  committed  suicide  in 
his  lodgings.  Held  that  his  landlady  and  her 
daughter  were  entitled  to  damages  from 
his  representatives  for  the  shock  thereby 
occasioned  to  them.  A.  v.  B.'s  Trs.,  1906 
(0.  H.),  13  S.  L.  T.  830. 

7.  Actionable  Wrong— Wrongful  Seizure 
of  Milk — Sanitary  Officials  —  Privilege — 
Malice — Facts  and  Circumstances — Public 
Health  Act,  1897— Sale  of  Food  and  Drugs 
Acts,  1875  to  1899— Edinburgh  Municipal 
and  Police  Act,  1891.— Averments  held  (1) 
relevant  to  support  issues  for  illegal  seizure 
and  detention  of  milk  by  sanitary  officials  ; 
(2)  to  disclose  no  case  of  privilege.  Hughes 
V.  Tovm  Council  of  Edinburgh,  1905  (0.  H), 
13  S.  L.  T.  672.  (See  also  Pkockss,  voce 
Eecokd  (Amendment).) 

8.  Actionable  Wrong — Wrongous  Infor- 
mation to  Police — Malice — Sufficiency  of 
Averments. — A  dismissed  employee  raised 
an  action  of  damages  against  the  manager 
of  the  employer's  firm  for  wrongous  infor- 
mation given  to  the  police,  in  consequence 
of  which  he  (pursuer)  was  accosted  by  two 
policemen  and  ordered  to  move  on.  Aver- 
ments which  the  Court  held  relevant  (1)  to 
support  an  issue  notwithstanding  the  trifling 
nature  of  the  damage  involved,  and  (2)  to 
instruct  malice ;  and  an  issue  allowed. 
Shaw  V.  Burns,  1911,  S.  C.  537  ;  48  S.  L.  E. 
432;  1911,  1  S.  L.  T.  184. 

9.  Actionable  Wrong  —  Unauthorised 
Post-mortem  Examination. — See  Hughes  v. 
Bobertson,  1913,  S.  C.  394 ;  50  S.  L.  E.  268 ; 
1912,  2  S.  L.  T.  503. 

10.  Breach  of  Promise  of  Marriage  — 
Justifiable  Bescission  —  Mental  Derange- 
ment.— Held  that  a  man  who  found  himself 
suffering  from  intermittent  fits  of  insanity 
was  justified  in  breaking  his  promise  to 
marry.  lAddell  v.  Eastm's  Trs.,  1907,  S.  C. 
154 ;  44  S.  L.  E.  140 ;  14  S.  L.  T.  479. 

11.  Conspiracy — Trade  Union— Combina- 
tion to  Injure  Workman — Malice. — In  an 
action  by  a  workman  who  was  a  member 
of  a  trade  union,  the  pursuer  averred  that 
he  was  dismissed  from  employment  with 
three   separate  firms    on    threats    by   his 


co-employees,  who  were  members  of  the 
same  union,  that  they  would  strike  unless 
the  pursuer  was  dismissed,  and  that  follow- 
ing on  those  threats  he  was  dismissed. 
Held  that  it  was  not  necessary  to  aver 
malice,  and  that  the  pursuer's  averments 
disclosed  an  actionable  wrong.  Hewit  v. 
The  Edinburgh  and  District  Operative  Laih- 
splitters',  &c..  Association,  1906  (0.  H.),  14 
S.  L.  T.  489. 

12.  Damages  for  Personal  Injury— Action 
by  Executrix  to  whom  Claim  Transmitted. 
— A  man  sustained  injuries  in  an  accident 
which  resulted  in  his  death  shortly  after. 
An  action  was  raised  by  his  executrix  for 
recovery  of  damages,  a  claim  for  which  had 
been  intimated  by  the  deceased,  and  in  the 
action  proof  was  ordered  instead  of  trial 
by  jury.  Held  that  in  considering  what 
sum  a  jury  might  probably  have  awarded 
it  was  right  to  take  into  account  (1)  actual 
disbursements  by  the  deceased  in  conse- 
quence of  the  injury,  (2)  patrimonial  loss, 
and  (3)  compensation  for  pain  and  suflFering, 
but  that  from  the  first  head  funeral 
expenses  and  legal  expenses  incurred  in 
intimating  the  claim  and  making  his  will 
fell  to  be  excluded.  M'Enaney  v.  Cale- 
donian Bailway  Coy.,  1913  (O.  H.),  2  S.  L.  T. 
293. 

13.  Seduction — Form  of  Issue.— The  issue 
to  try  a  question  of  seduction  must  detail 
the  arts  practised  by  the  defender.  Cath- 
cart  V.  Brown,  1905,  7  F.  951 ;  42  S.  L.  E. 
718  ;  13  S.  L.  T.  318. 

14.  Seduction— Relevancy  of  Averments. 
— Averments  held  relevant  to  go  to  proof 
before  answer  in  an  action  of  damages  for 
seduction  brought  by  a  barmaid  against 
her  recent  employer.  Brovm  v.  Harvey, 
1907,  S.  C.  588;  44  S.  L.  E.  400;  14 
S.  L.  T.  813. 


BEPBESENTATION   OF    THE  PEOPLE 
ACTS 

See  Election  Law. 


EES  JUDICATA 

See  Process. 

RES  NOVITEB 

See  Process,  voce  Proof. 
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EESTITUTION 

See  Eecompense. 
See  also  Sale,  voce  Eestitution. 


RESTRAINT  OF  TRADE 

See  (1)   CONTKACT. 

(2)  Damages,  wee  Measure,  Penalty. 


RETENTION 

See  Compensation. 

Lien,    see   also   wee   Lien    (Eeference 
Title). 

1.  Lender.  —  Policies  of  Insurance  — 
Assignation  in  Security  of  Advances  — 
Ambiguity  in  Designation  of  Assignee- 
Advances  made  by  Assignee  Personally  or 
as  Bank- Agent  —  Proof.  —  Eobertson  as- 
signed to  "James  Eiddell,  agent,  Clydesdale 
Bank,  Ltd.,"  certain  policies  of  insurance  on 
his  life  by  assignation  ex  facie  absolute,  but 
accompanied  by  a  letter  addressed  to 
Eiddell,  directing  that  he  (Eiddell)  was  to 
hold  the  policies  in  security  of  advances 
made  by  him  to  Eobertson.  Eobertson 
subsequently  executed  a  trust-deed  for 
creditors,  and  the  trustee  brought  an  action 
against  Eiddell  for  delivery  of  the  life 
policies  on  the  ground  that  Eobertson  was 
not  indebted  to  Eiddell.  The  defence  was 
that  the  assignation  was  granted  to  Eiddell 
not  as  an  individual  but  as  agent  for  the 
bank.  The  Court  allowed  a  proof  prout  de 
iure  —  {per  Ld.  Salvesen)  on  the  special 
ground  that  defender  was  entitled  to  retain 
the  policies  until  any  advances  made  by  him 
either  as  an  individual  or  as  agent  for  the 
bank  on  the  faith  of  the  assignation  had 
been  repaid.  Rolertson's  Tr.  v.  Eiddell, 
1911,  S.  C.  14;  48  S.  L.  E.  29;  1910,  2 
S.  L.  T.  225. 

2.  Lien  —  Factor  —  Factor's  Right  to 
Retain  Estate  Documents  in  Security  of 
Debt  Due  by  Estate. — The  factor  on  a 
landed  estate  has  no  lien  upon  the  estate 
documents  in  his  hands  for  a  debt  due  to 
him  by  the  estate.  Observed  (by  the  Lord 
President)  that  the  only  person  who  has 
such  a  right  available  against  everyone  is 
a  law-agent.  Macrae  v.  Leiih,  1913,  S.  C. 
901;  50  S.  L.  E.  406;  1913,  1  S.  L.  T. 
273.    (See  also  voce  Eight  in  Security.) 


3.  Lien— Law-Agents— Company— Wind- 
ing Up. — Where  in  the  winding  up  of  a 
company  a  law-agent  delivers  up  papers, 
&c.,  in  terms  of  an  order  under  sec.  115 
of  the  Companies  Act,  1862,  "without 
prejudice  to  his  lien,"  in  order  to  obtain  a 
preference  over  the  general  assets  of  the 
company  he  must  show  that,  but  for  the 
winding  up,  his  lien  was  indefeasible. 
Lochee  Saw  Mills  {in  Liquidation)  v.  Stevenson, 
1908,  S.  C.  559;  45  S.  L.  E.  469;  15 
S.  L.  T.  870.  Cf.  Donaldson  &  Coy.  Ltd. 
{in  Liquidation)  v.  White  <&  Park,  1908,  S.  C. 
309 ;  45  S.  L.  E.  231 ;  15  S.  L.  T.  578. 

4.  Lien  —  Law- Agents  —  Title-Deeds  — 
Possession  —  How  Acquired  —  Retention 
against  Postponed  Creditors. — A  iirm  of 
law-agents  arranged  for  their  client  a  post- 
poned bond  over  his  property.  The  title- 
deeds  were  in  the  possession  of  prior  bond- 
holders. Subsequently  the  title-deeds  came 
into  the  law-agents'  possession  as  agents 
for  assignees  of  the  prior  bondholders,  and 
still  later  the  prior  bonds  were  assigned  to 
the  law-agents  themselves.  The  postponed 
bondholders  having  called  for  production 
of  the  title-deeds  to  enable  them  to  realise 
their  security,  the  law-agents  pleaded  a 
lien.  Held  that  the  title-deeds  having  come 
into  the  law-agents'  possession  while  acting 
as  agents  for  others  than  the  owner,  they 
had  no  lien  to  plead.  National  Bank  of 
Scotland  v.  White  &  Park,  1909,  S.  C.  1308; 
46  S.  L.  E.  948;  1909,  2  S.  L.  T.  234. 

5.  Lien  —  Law  -  Agents  —  Title  -  Deeds 
Delivered  to  Bondholder  —  Retention  by 
Bondholder's  Law-Agent.— A  company  in 
security  of  a  loan  granted  a  bond  over 
certain  heritable  subjects  belonging  to  it 
in  favour  of  the  lender  and  delivered  the 
title-deeds  to  him.  The  company  having 
afterwards  gone  into  liquidation,  the 
liquidator  sold  the  security  subjects  and 
demanded  re-delivery  of  the  title-deeds  to 
enable  him  to  carry  through  the  convey- 
ance. The  bondholder  did  not  object  to 
hand  them  over,  but  the  bondholder's  law- 
agent  (in  whose  hands  the  title-deeds  were) 
maintained  that  he  was  entitled  to  retain 
them  in  security  of  his  business  account  due 
by  his  client.  Held  that  the  law-agent 
could  not  plead  his  lien  against  the  liqui- 
dator. Liquidator  of  Weir  &  Wilsons,  Ltd. 
V.  TurnbuU  &  Finlay,  1911,  S.  C.  1006; 
48  S.  L.  E.  818 ;  1911,  2  S.  L.  T.  77,  78. 

6.  Ship— Lien  for  Repairs  —  Disputed 
Account  —  Expenses  of  Process. — A  ship- 
builder who  had  executed  certain  repairs 
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upon  a  vessel  entrusted  to  him  for  that 
purpose,  refused  to  deliver  it  except  upon 
payment  of  his  account  for  repairs,  the 
amount  of  which  was  disputed.  Held  that 
the  owner  was  entitled  to  delivery  of  the 
vessel  upon  consignation  of  the  full  amount 
of  the  shipbuilder's  account  for  repairs, 
without  any  security  being  given  for 
possible  future  expenses  of  process. 
Garscadden  v.  Ardrossan  Dry  Dock  Go.  Ltd., 
1910,  S.  C.  178;  47  S.  L.  E.  174;  1909, 
2  S.  L.  T.  436. 

7.  Stockbroker— General  Balance— Eight 
of  Stockbroker  to  Retain  Scrip  against 
General  Balance  Due  by  Client. — Held  {rev. 
Second  Division)  that  a  stockbroker  has  a 
lien  for  a  general  balance  on  documents 
belonging  to  a  client,  such  as  transfers  of 
shares,  which  have  come  into  his  possession 
in  the  ordinary  course  of  business.  Glen- 
dirming  v.  HopeS  Co.,  1911  (H.  L.),  S.  C. 
73;  48  S.  L.  E.  775;  1911,  2  S.  L.  T.  161. 


REVENUE 

Customs  and  Excise,  1,  25. 

Corporation  Duty,  1. 
Duties  on  Land  Values,  2,  3. 
Entail,  7,  17,  20,  22,  77. 
Estate  Duty,  4-24 ;  see  also  Statute,  voce 
Construction. 

Deductions,  4-6,  19. 

Entailed  Estate,  7,  17,  20,  22,  77. 

Exemption,  8. 

Incidence,  9. 

Interest  on,  22. 

LiFERENTER  AND  FlAR,  11,  12,  15. 

Property  Assigned  but  not  Pos- 
sessed, 13. 

Property    Passing   on    Death,   8, 
14-18. 

Property   which   Deceased   Com- 
petent to  Dispose  of,  20. 

Eaising  Amount,  15,  21. 

Eelief,  9. 

Second  Payment,  Prevention  of,  10. 

Valuation,  23,  24. 
Excise,  1,  25. 
Income  Tax,  26-60. 

Assessment,  26-30. 

Deduction  of  Tax,  31-33,  42. 

Deductions,  42,  46-56. 

Exemption  and  Abatement,  34-36, 
58. 

Foreigner,  37,  38. 

Foreign  Investments,  39,  40,  60. 

Penalty,  34. 

Profits,  43-59. 


Income  Tax  (continued) — 

Eeligious  Purposes,  41. 

Eepayment  of  Tax,  41,  60. 
Increment  Value  Duty,  61. 
Inhabited  House  Duty,  62,  63. 
Land  Values,  Duties  on,  2,  3. 
Legacy  Duty,  10,  64-66. 
Licence  Duty,  see  (1)  Licensing  Laws; 

(2)  Valuation  Acts,  voce  Value. 
Settlement  Estate  Duty,  16,  22,  67,  68, 

76. 
Site  Value,  3,  61. 
Stamp,  69-76. 

Certificate  op  Law-Agent,  70. 

Compulsory  Purchase,  69. 

Conveyance  on  Sale,  71,  72. 

Minute       of      Acceptance      by 
Trustee,  73. 

Policy  of  Insurance,  74. 

Promissory  Note,  75. 

"Settlement,"  76. 
Succession  Duty,  64,  77-79. 
Super-Tax,  80. 
Valuation  on   "Eevenue"  Principle, 

see  Valuation  Acts,  voce  Value. 

1.  Customs  and  Excise  —  Corporation 
Duty  —  Exemptions  —  Funds  Applied  to 
Charitable  Purposes — Customs  and  Inland 
Revenue  Act,  1885  (48  &  49  Vict.  c.  51), 
sec.  11. — Circumstances  in  which  held  that 
certain  benevolent  and  annuity  funds 
belonging  to  a  Grand  Lodge  of  Freemasons, 
which  were  kept  separate  from  the  general 
funds  of  the  body  and  were  held  and 
administered  entirely  for  the  relief  of 
distress  among  Freemasons  and  their  depen- 
dants, were  funds  appropriated  to  charitable 
purposes  in  the  sense  of  sec.  11  of  the 
Customs  and  Inland  Eevenue  Act,  1885, 
and  were  therefore  exempt  from  corporar 
tion  duty  (Glasgow  Incorporation  of  Tailors 
V.  Inland  Revenue,  1887,  14  E.  729,  dis^ 
tinguished).  Grand  Lodge  of  Freemasons  v. 
Inland  Eevenue,  1912,  S.  C.  1064;  49 
S.  L.  E.  774;  1912,  2  S.  L.  T.  74. 

2.  Duties  on  Land  Values  —  Mineral 
Rights  Duty— "Mineral"— Felsite  Whin- 
stone  —  Granite  —  Finance  (1909-10)  Act, 
1910  (10  Edw.  VII.  c.  8),  sees.  20,  22,  and  24. 

— Held  that  felsite  whinstone  and  granite 
are  minerals  within  the  meaning  of  the 
Finance  Act,  1910,  and  are  therefore  subject 
to  mineral  rights  duty.  Anstruther's  Trs. 
V.  Inland  Revenue ;  Paton  v.  Inland  Revenue, 
1912,  S.  C.  1165;  49  S.  L.  E.  843;  1912, 
2  S.  L.  T.  111. 

3.  Duties  on  Land  Values— Valuation— 
"Assessable  Site  Value" — Minus  Value— 
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Finance  (1909-10)  Act,  1910  (10  Edw.  VII. 
c.  8),  sec.  25  (,4:).— Held  that  the  "assessable 
site  value  "  of  land  within  the  meaning  of 
sec.  25  (4)  of  the  Finance  (1909-10)  Act, 
1910,  can  never  be  a  minus  quantity. 
Herbert's  Trs.  v.  Inland  Revenue,  1912,  S  C. 
948;  49  S.  L.  E.  699;  1912,  1  S.  L.  T. 
439.  Beversed  on  appeal,  1913  (H.  L.) 
S.  C.  34;  50  S.  L.  E.  569;  1913,  1 
S.  L.  T.  437. 

4.  Estate  Duty  — Deductions  — Debts  — 
Marriage-Contract  Provisions  —  Finance 
Act,  1894,  sec.  7.— Obligations  in  the 
marriage-contracts  of  (1)  a  husband,  (2)  a 
son,  held  not  to  be  debts  incurred  "  for  full 
consideration  in  money  or  money's  worth," 
so  as  to  entitle  the  amount  of  the  obliga- 
tion to  be  deducted  from  the  obliger's 
estate  for  revenue  purposes.  Inland 
Revenue  v.  Alexander's  Trs.,  1905,  7  F.  367  ; 
42  S.  L.  E.  307  ;  12  S.  L.  T.  682. 

5.  Estate  Duty— Deductions  — Debts  — 
Provisions  in  Son's  Marriage-Contract  — 
Finance  Act,  1894,  sec.  7  (1)  (a.).— Held  that 
a  sum  due  out  of  a  father's  estate  in  respect 
of  a  bond  granted  in  favour  of  the  trustees 
on  his  son's  marriage-contract  was  not  a 
debt  for  which  full  consideration  had  been 
given,  although,  in  accepting  the  provision, 
the  son  discharged  his  claim  for  legitim, 
which,  however,  was  contingent.  Lord 
Advocate  v.  Warrender's  Trs.,  1906,  8  F. 
371  ;  43  S.  L.  E.  278;  13  S.  L.  T.  724. 

6.  Estate  Duty— Deduction  Allowable  on 
Incumbrances — "Incumbrances  Created  by 
Disposition  made  by  the  Deceased  " — "  Dis- 
position taking  Effect  out  of  the  Interest  of 
the  Deceased"— Provisions  for  Widow  and 
Children— Belief— Finance  Act,  1894  (57  & 
58  Vict.  c.  30),  sees.  7  (l)(a)  and  22  (2)  (b).— 
Trustees,  as  directed  hj  the  trust-settle- 
ment of  A.,  after  A.'s  death,  paid  an 
annuity  out  of  the  estate  to  B.  during  his 
life,  burdened  the  estate  with  bonds  of 
provision  for  B.'s  wife  and  family,  and  on 
B.'s  death  conveyed  the  estate  to  C.  C. 
having  paid  estate  duty  on  the  whole 
estate,  the  Inland  Eevenue,  refusing  to 
allow  deductions  in  respect  of  the  pro- 
visions to  B.'s  widow  and  children,  claimed 
to  recover  from  the  widow  and  children  the 
estate  duty  paid  in  respect  of  their  pro- 
visions. Held  that  these  incumbrances 
were  deductible  in  terms  of  sec.  7  (1)  of  the 
Finance  Act,  1894,  and  accordingly  that 
C.  could  not  recover  from  the  beneficiaries 
the  estate  duty  which  he  ought  not  to  have 
paid.     Colquhoun's  Trs.  v.  Ahercromby,  1913, 


S.   C.    874;   50   S.   L.    E.    563;   1913,    1 
S.  L.  T.  365. 

7.  Estate  Duty— Entailed  Estate— Pro- 
pulsion of  Fee— "Entire  Exclusion"  of 
Granter— Assignation  of  Moveable  Estate. 
— Held  that  an  heiress  of  entail  was  entirely 
excluded  from  the  benefits  of  an  entailed 
estate  where  she  had  propelled  the  fee  in 
favour  of  her  daughter,  and  assigned  to 
her  all  the  moveable  property  on  the  estate, 
although  she  lived  continually  with  her 
daughter  as  a  guest.  Lm-d  Advocate  v 
Stewart,  1906,  8  F.  579;  43  S.  L.  E.  465  ■ 
13  S.  L.  T.  945. 

8.  Estate  Duty  — Exemption— Property 
Passing  on  Death— Reverter  to  Disponer— 
Finance  Act,  1896  (59  &  60  Vict.  c.  28), 
sec.  15  (1).— By  antenuptial  marriage-con- 
tract the  husband's  father  settled  certain 
moneys  in  trust  (1)  for  payment  of  the 
income  to  the  husband  during  his  life,  and 
(2)  after  his  death  for  payment  of  the 
income  to  the  wife,  should  she  survive  him, 
during  her  life.  The  wife  divorced  her 
husband,  and  as  a  consequence  of  the 
decree  became  entitled  to  the  income  of 
the  trust  fund  in  the  same  way  as  if  her 
husband  had  died.  Upon  her  death  her 
husband  again  became  entitled  to  said 
income.  Held  by  Lord  Cullen  (Ordinary) 
that  the  wife  had  not  taken  the  income  in 
virtue  of  a  disposition  by  her  husband,  and 
that  the  exemption  provided  by  sec.  15  (1) 
of  the  Finance  Act,  1896,  did  not  apply. 
The  Lord  Advocate  v.  Mmtgomery's  Trs 
1913  (0.  H.),  1  S.  L.  T.  496.  The  Court 
adhered.  1914,  S.  C.  414;  51  S.  L.  E 
377 ;  1914,  1  S.  L.  T.  255. 

9.  Estate  Duty  — Incidence  — Relief— 
Property  not  Passing  to  Executor  as  Such 
— "  Sum  Charged  on  Such  Property  "—Bond 
in  Favour  of  Son's  Marriage  -  Contract 
Trustees  — Finance  Act,  1894  (57  &  58 
Vict.  c.  30),  sec.  14  (1).- A  father  bound 
himself  in  his  son's  marriage-contract  to 
pay  to  the  marriage-contract  trustees  the 
sum  of  £30,000,  and  in  security  thereof 
executed  and  delivered  a  bond  and  dis- 
position in  security  over  the  estate  of  B. 
By  his  settlement  the  father  directed  his 
trustees  to  hold  the  estate  of  B.  and  the 
whole  residue  of  his  estate  for  his  son  in 
liferent  and  his  grandson  in  fee.  The 
father's  testamentary  trustees  paid  estate 
duty  on  the  estate  of  B.  without  any 
deduction  being  made  in  respect  of  the 
£30,000    to    which    the    son's    marriage- 


827 


EEVENUE 


828 


contract  trustees  were  entitled.  In  a 
question  between  the  testamentary  trustees 
and  the  marriage-contract  trustees,  held 
(1)  that  the  marriage-contract  trustees,  as 
the  holders  of  the  bond  and  disposition  in 
security,  were  persons  entitled  to  "  a  sum 
charged  on "  the  estate  of  B.  within  the 
meaning  of  sec.  14  (1)  of  the  Finance 
Act,  1894;  and  (2)  that  the  testamentary 
trustees  were  entitled  under  that  section 
to  recover  from  the  marriage-contract 
trustees  an  amount  equal  to  the  proper 
rateable  part  of  the  estate  duty  paid  in 
respect  of  the  estate  of  B.  (See  Inland 
Revenue  v.  Alexander's  Trs.,  1905,  7  F. 
367;  42  S.  L.  E.  307.)  Alexander's  Trs. 
V.  Alexander's  Trs.,  1910,  S.  C.  637;  47 
S.  L.  E.  537 ;  1910,  1  S.  L.  T.  287. 

10.  Estate  Duty— Legacy  Duty— Inven- 
tory Duty— Settled  Property— Partial  Pay- 
ments— Exemption  of  Bemainder — Finance 
Act,  1894,  sec.  5  (2). — The  purpose  and 
effect  of  sec.  5  (2)  of  the  Act  is  to  pre- 
vent a  second  payment  of  duty  and  not 
to  exempt  any  portion  of  settled  estate. 
Lord  Advocate  v.  Mackenzie's  Trs.,  1905 
(0.  H.),  42  S.  L.  E.  584;  12  S.  L.  T.  758. 

11.  Estate  Duty  — Liferenter  —  General 
Settlement  and  Subseauent  Special  Des- 
tinations —  Construction. — Held  upon  a 
construction  of  a  mutual  settlement  and 
a  subsequent  codicil  executed  by  spouses, 
that  the  husband's  intention  was  that 
certain  moveable  investments  taken  by  him 
after  the  date  of  the  mutual  settlement,  in 
name  of  himself  and  his  wife  and  the 
survivor,  and  others  in  name  of  himself 
and  his  wife  jointly,  should  be  dealt  with 
under  the  mutual  settlement,  and  that 
accordingly  the  right  taken  by  the  wife 
was  a  liferent,  and  estate  duty  was  not 
•chargeable.  Inland  Revenue  v.  Paterson's 
Exrs.,  1909,  46  S.  L.  E.  930;  1909,  2  S.  L.  T. 
123. 

12.  Estate  Duty— Liferenter  and  Fiar— 
Payment  —  Purchaser  for  Valuable  Con- 
sideration without  Notice— Marriage-Con- 
tract—Conveyance  to  Trustees— Finance 
Act,  1894,  sec.  9.— The  Lord  Ordinary  after 
a  proof  held  that  marriage-contract  trustees 
were  hond-fide  purchasers  for  valuable  con- 
sideration without  notice  within  the  mean- 
ing of  the  above  section.  Morris  v.  Morris' 
Trs.,  1904  (0.  H.),  12  S.  L.  T.  612. 

13.  Estate  Duty— Property  Assigned  but 
Jiot  Possessed— Intimation  of  Assignation. 


— Property  assigned  inter  vivos,  but  to 
which  the  assignee  has  not  completed  his 
title,  nor  taken  possession,  remains  liable 
for  estate  duty.  Lord  Advocate  v.  Stewart 
1906,  8  F.  579;  43  S.  L.  E.  465;  13 
S.  L.  T.  945. 

14.  Estate  Duty— Property  Passing  on 
Death— Cesser  of  Annuity — Valuation  of 
Benefit. — In  the  case  of  cesser  of  an  annuity 
payable  out  of  heritable  property  the  value 
of  the  annuity,  for  purposes  of  estate  duty, 
is  its  capitalised  value  at  the  number  of 
years'  purchase  applicable  in  the  market  to 
the  property  out  of  which  it  is  paid.  Lord 
Advocate  v.  Henderson's  Trs.,  1905,  7  P. 
963 ;  42  S.  L.  E.  720 ;  13  S.  L.  T.  259. 

15.  Estate  Duty — Property  Passing  on 
Death  —  Cesser  of  Liferent  —  Property 
Chargeable  —  Liferent  or  Fee  — Form  of 
Charge— Finance  Act,  1894  (57  &  58  Vict, 
c.  30),  sees.  1,  2  (1)  (b),  7  (7)  (a),  9  (b)  (6),  23 
(18). — A  proprietor  conveyed  an  estate  to 
himself  in  liferent,  and  after  his  death  to 
his  widow  in  liferent,  and  to  his  brother  in 
fee.  On  his  death  his  widow  paid  estate 
duty,  and  presented  a  petition  under  sec. 
23  (18)  of  the  Finance  Act,  1894,  to  have 
the  fiar  ordained  to  grant  a  bond  and  dis- 
position over  the  estate  for  the  amount  of 
the  duty.  Held  (after  a  remit)  (1)  that  the 
petitioner  could  not  be  compelled  to  raise 
the  money  by  means  of  a  terminable  charge 
over  the  estate,  and  (2)  that  the  property 
chargeable  was  the  fee  of  the  estate  and 
not  merely  the  life  interest  to  which  the 
petitioner  had  succeeded;  and  petition 
granted.  Turnbull  v.  Turnfmll,  1910,  S.  C. 
766;  47  S.  L.  E.  668;  1910,  1  S.  L.  T. 
370. 


16.  Estate  Duty— Property  Passing  on 
Death— Deemed  to  Pass— Settlement  Duty 
-Repayment  of  Marriage-Contract  Obli- 
gation.— A  payment  of  £10,000  made  by 
a  father,  six  months  before  his  death,  in 
partial  discharge  of  an  obligation  in  his 
daughter's  marriage-contract,  which  was 
not  prestable  till  his  death,  "  deemed "  to 
have  passed  by  his  death  and  to  be  liable 
for  estate  and  settlement  duty.  Lord 
Advocate  v.  Heywood-Lonsdale's  Trs.,  1906, 
8  F.  724j  43  S.  L.  E.  529;  13  S.  L.  T. 
975. 


17.  Estate  Duty— Property  Passing  on 
Death— Deemed  to  Pass— "  Settled  Pro- 
perty."— A  testator  directed  his  trustees  to 
hold  and   accumulate   the  residue  of  his 
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estate  till  the  death  of  A.,  and  then  to 
buy  land  with  it  and  to  entail  the  land. 
He  died  prior  to  1894.  Held  that  estate 
duty  and  settled  estate  duty  were  payable 
on  the  residue.  Lm-d  Advocate  v.  Stewart, 
1906,  8  F.  579 ;  43  S.  L.  E.  465 ;  13 
S.  L.  T.  945. 

18.  Estate  Duty— Property  Passing  on 
Death. — Donations  Inter  virum  et  uxorem 
—Finance  Act,  1894,  sees.  2  (1)  (a)  and  22 
<2)  (a). — Donations  inter  virum  et  uxorem  un- 
revoked at  the  donor's  death  form  by  the 
law  of  Scotland  part  of  his  or  her  estate, 
of  which  he  or  she  was  "  competent  to 
dispose,"  and  on  which  consequently  estate 
duty  is  payable.  Lord  Advocate  v.  Gunning's 
Trs.,  1907,  S.  C.  800;  44  S.  L.  E.  514;  14 
S.  L.  T.  946. 

19.  Estate  Duty— Property  Situate  in 
British  Possession  on  whicli  Duty  Paid — 
Claim  for  Deduction  of  Amount  from  Duty 
Payable  in  Britain — Finance  Act,  1894  (57 
&  58  Vict.  c.  30),  sec.  20  (1),  (3)  and  (4)— 
Application  to  British  Possession  by  Order 
in  Council — Retrospective  Effect. — Section 
20  of  the  Finance  Act,  1894,  was  applied 
to  New  South  Wales  by  an  Order  in  Council 
dated  29th  May  1905.  Held  by  Lord  Cullen 
(Ordinary)  that  a  deduction  under  the 
section  could  not  be  claimed  from  the 
estate  duty  payable  in  respect  of  property 
situate  in  New  South  Wales  by  reason  of 
a  death  occurring  prior  to  29th  May  1905. 
Lord  Advocate  v.  Douglas'  Exrs.,  1912 
(O.  H.),  1  S.  L.  T.  216. 

20.  Estate  Duty —"  Property  which 
Deceased  Competent  to  Dispose  of" — Heir 
of  Entail— Duties  Paid  by  Heir  but  not 
Charged  on  Estate.— An  heir  of  entail  in 
possession  paid  estate  duty,  due  on  his 
succession,  out  of  his  own  pocket,  and  died 
without  having  done  anything  to  make  the 
amount  a  charge  on  the  estate.  Held  that 
the  money,  on  being  paid,  became  a  statu- 
tory charge  on  the  estate,  and  was  placed 
by  the  statute  in  the  same  position  as  if 
the  heir  of  entail,  paying  the  duty,  had 
held  a  bond  over  the  estate ;  that  accord- 
ingly the  heir  of  entail  had  at  the  date  of 
bis  death  a  vested  transmissible  interest  in 
the  amount  of  the  estate  duty  he  had  paid, 
and  was  "competent  to  dispose  of  it." 
Lord  Advocate  v.  Earl  of  Moray's  Trs.,  1905 
(H.  L.),  7  F.  116;  42  S.  L.  E.  839;  13 
S.  L.  T.  307. 

21.  Estate  Duty— Raising  Amount— Peti- 
rtion  for  Authority  to  Raise  and  Charge- 


Expenses  of  Application  —  Finance  Act, 
1894  (57  &  58  Vict.  c.  30),  sees.  9  (5),  (6), 
and  23  (18). — The  liferentrix  of  an  estate, 
who  had  paid  estate  duty  and  who  had 
successfully  brought  an  application  under 
the  Finance  Act,  1894,  to  have  the  fiar 
ordained  to  grant  a  bond  over  the  estate 
for  the  amount  of  the  duty,  thereafter 
moved  to  have  the  fiar  (respondent) 
ordained  to  pay  the  expenses  of  the 
application.  The  Lord  Ordinary  refused 
the  motion  on  the  grounds  (1)  that  there 
was  no  warrant  for  it  in  the  statute,  and 
(2)  that  the  petition  contained  no  crave  for 
expenses.  I'urnbull,  Petr.,  1910  (0.  H.), 
2  S.  L.  T.  328. 


22.  Estate  Duty  —  Settlement  Estate 
Duty— Interest  Payable  on  Estate  Duties 
—Power  to  Charge  Entailed  Estate  with 
Interest— Finance  Act,  1894,  sec.  9  (5)  and 
(6). — Held  that  the  heir  of  entail  in  pos- 
session of  an  entailed  estate,  while  entitled, 
under  sec.  9  (5)  and  (6)  of  the  Finance  Act 
1894,  to  charge  the  entailed  estate  with 
the  estate  duty  and  settlement  estate  duty 
is  not  entitled  to  charge  it  with  the  sums 
due  as  interest  thereunder.  Robertson, 
Petr.,  1914  (0.  H.),  1  S.  L.  T.  492. 

23.  Estate  Duty — Valuation — Goodwill 
of  Business  —  Testamentary  Provisions 
Fixing  Value— Proof  of  Market  Value- 
Finance  Act,  1894  (57  &  58  Vict.  c.  30), 
sec.  7. — Held  that  the  value  of  the  goodwill 
of  a  business  for  estate  duty  purposes 
should  not  be  estimated  on  the  footing  of 
the  terms  upon  which  testamentary  trustees 
were  authorised  by  a  testator  in  his  will 
to  dispose  of  the  business  to  his  son,  and 
that  there  must  be  a  proof  as  to  the 
marketable  value  of  the  goodwill.  Lwd 
Advocate  v.  Wood's  Trs.,  1910  (0.  H.),  1 
S.  L.  T.  186. 

24.  Estate  Duty— Valuation  — Time  of 
Making— Finance  Act,  1894,  sec.  7  (5). — 
A  stock  of  cattle  were  valued  at  the 
owner's  death  at  £9031.  Four  months 
afterwards  they  were  sold  for  £17,722,  I7s. 
Held  that  the  Crown  was  only  entitled  to 
estate  duty  on  the  valuation.  Lord 
Advocate  v.  Man^s  Trs.,  1906  (0.  H.),  44 
S.  L.  E.  647;  14  S.  L.  T.  585. 

25.  Excise  —  Public  -  house  —  "Offices, 
Courts,  Yards,  and  Gardens." — A  tenement 
included  a  public-house  and  a  billiard  saloon 
on  separate  floors,  and  without  internal 
means    of    communication.       They    were 
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occupied  under  different  leases  by  the  same 
tenant.  The  revenue  authorities  proposed 
to  mass  them  together  and  charge  licence 
duty  on  the  gross  value.  Held  that  the 
billiard  room  was  not  an  "office,  court, 
yard,  or  garden  "  attached  to  the  public- 
house;  and  that  the  value  of  the  public- 
house  alone  must  be  taken.  Paterson  v. 
Lord  Advocate,  1906,  8  F.  880 ;  43  S.  L.  E. 
692;  US.  L.  T.  193. 

26.  Income  Tax  —  Assessment.— A  cor- 
poration owned  slaughter-houses  erected 
under  a  private  Act,  which,  inter  alia,  pro- 
vided that  the  dues  charged  on  animals 
slaughtered  and  the  rents  payable  by 
fleshers  for  the  use  of  booths  should  be 
fixed  triennially  at  such  figures  as  to  make 
the  undertaking  self-supporting  but  not 
a  profit-earning  subject.  Held  that  the 
subjects  fell  to  be  assessed  under  No.  I. 
and  not  under  No.  III.  of  Schedule  A, 
Income  Tax  Act,  1842,  sec.  60.  Inland 
Bevenue  v.  Edinburgh  Magistrates,  1907, 
S.  C.  1233;  44  S.  L.  E.  873;  15  S.  L.  T. 
233. 

27.  Income  Tax — Assessment  —  Income 
Derived  from  Trade  Carried  on  by  Person 
Besiding  in  the  United  Kingdom — Trade  or 
Possessions— Income  Tax  Act,  1853  (16  & 
17  Vict.  c.  34),  sec.  2,  Schedule  D— Income 
Tax  Act,  1842  (5  &  6  Vict.  c.  35),  sec.  100, 
Schedule  D,  1st  and  5th  Clauses.— 0.,  a 
British  subject  residing  in  Aberdeen,  was 
the  sole  partner  of  a  firm  of  woollen 
merchants  carrying  on  business  at  Toronto, 
Canada.  The  business  was  carried  on  by 
managers  on  behalf  of  O.  The  managers 
did  the  whole  buying  and  selling  for  the 
business ;  the  transactions  of  the  business 
were  recorded  in  books  kept  in  Canada, 
and  the  accounts  were  audited  annually, 
and  yearly  balance-sheets  were  made  up 
by  auditors  in  Canada.  0.  was  the  sole 
trader  and  sole  owner  of  the  business,  and 
was  alone  entitled  to  all  the  profits  and 
liable  for  all  the  losses.  The  managers 
were  bound  to  render  weekly  statements 
of  the  transactions  of  the  business  to  him, 
and  had  no  power  to  act  in  carrying  on 
the  trade  apart  from  the  authority  which 
they  derived  from  him.  Held  that  the 
case  fell  under  the  head  of  "  trade  manu- 
facture, adventure,  or  concern  in  the 
nature  of  trade,"  dealt  with  in  the  first 
case  of  Schedule  D  of  the  Income  Tax  Act, 
1842,  and  not  under  the  head  of  "posses- 
sions in  any  of  Her  Majesty's  dominions 
out  of  Great  Britain"  dealt  with  in   the 


fifth  case,  and  accordingly  that  0.  fell  to 
be  assessed  for  income  tax  on  the  whole 
profits  of  the  business,  not  only  on  the 
amount  of  the  profits  received  in  the 
United  Kingdom.  Ogilvie  v.  Inland 
Bevenue,  1908,  S.  C.  1003;  45  S.  L.  E. 
725;  16  S.  L.  T.  131. 

28.  Income  Tax  —  Assessment  —  "  Trade 
Exercised  within  the  United  Kingdom"— 
"Agent  having  Beceipt  of  any  Profits"— 
Income  Tax  Act,  1853  (16  &  17  Vict.  c.  34), 
sec.  2,  Schedule  D— Income  Tax  Act,  1842 
(5  &  6  Vict.  c.  35),  sec.  41.— A  French  com- 
pany, having  its  office  in  Paris  and  owning 
phosphate  mines  in  Algeria,  appointed  a 
firm  of  merchants  in  Glasgow  as  its  prin- 
cipal agents  for  the  sale  of  phosphates  in 
the  United  Kingdom  and  elsewhere.  Con- 
tracts of  sale  were  concluded  in  the  United 
Kingdom  by  the  agents,  who  had  authority 
to  sell  the  company's  phosphates  at  any 
price  above  a  minimum  fixed  by  the  com- 
pany, and  who  made  sales  without  confir- 
mation by  the  company.  The  company 
had  no  stock  and  no  branch  office  in  the 
United  Kingdom,  and  its  name  did  not 
appear  on  any  business  premises  or  in  any 
directory  as  carrying  on  business  there. 
The  goods  were  shipped  from  Algeria,  and 
delivery  took  place  before  they  were 
landed  in  this  country.  The  contracts 
provided  for  payment  by  cash  in  London, 
and  in  practice  payment  was  made  by 
means  of  crossed  cheques  payable  in  some 
cases  to  the  company  and  in  others  to  the 
agents.  All  cheques  (indorsed  where 
necessary)  were  sent  by  the  agents  to  the 
company  in  Paris,  by  whom  they  were 
cashed.  The  agents  were  paid  by  com- 
mission which  was  remitted  to  them  by 
the  company.  Held  (1)  (diss.  Ld.  Dundas) 
that  the  company  did  not  exercise  any 
trade  within  the  United  Kingdom  within 
the  meaning  of  sec.  2,  Schedule  D,  of  the 
Income  Tax  Act,  1853;  and  (2)  that  in 
any  event  the  agents  were  not  in  receipt 
of  the  profits  of  the  company  within  the 
meaning  of  sec.  41  of  the  Income  Tax  Act, 
1842.  Croohston  Brothers  v.  Inland  Bevenue, 
1911,  S.  C.  217;  48  S.  L.  E.  134;  1910, 
2  S.  L.  T.  334. 

29.  Income  Tax  —  Assessment— "  Trade 
Exercised  within  the  United  Kingdom"— 
Income  Tax  Act,  1853  (16  &  17  Vict.  c.  34), 
sec.  2,  Schedule  D.— A  firm  of  yarn  manu- 
facturers in  Belgium  employed  as  agents 
for  the  sale  of  their  yarns  in  the  United 
Kingdom  a  firm  of  yarn  merchants  and 
commission    agents     in    Glasgow.      The 


833 


EEVENUE 


834 


agents  submitted  offers  received  by  them 
to  the  Belgian  firm  for  approval,  and 
thereafter  entered  into  contracts  on  the 
firm's  behalf.  The  goods  were  consigned 
to  the  agents  and  were  invoiced  by  them 
to  the  customers.  The  agents  received 
payment  for  the  goods  and  discharged 
accounts  on  behalf  of  the  firm.  They  also 
sent  to  the  firm  monthly  account  sales, 
and  rendered  quarterly  statements  of 
expenses  and  commission.  Held  that  the 
Belgian  firm  exercised  a  trade  within  the 
United  Kingdom  in  the  sense  of  sec.  2, 
Schedule  D,  of  the  Income  Tax  Act,  1853. 
Macpherson  &  Coy.  v.  Inland  Revenue,  1912, 
S.  C.  1315;  49  S.  L.  E.  979;  1912,  2 
S.  L.  T.  174. 


30.  Income  Tax— Assessment— Trade  Set 
up  in  Year  Preceding  Year  of  Assessment 
— First  Balance-Sheet  Struck  During  Year 
of  Assessment— Competency  of  Considering 
Profits  Earned  During  Year  of  Assessment 
—Income  Tax  Act,  1842  (5  &  6  Vict.  c.  35), 
sec.  100,  Schedule  D,  First  Case,  Kule  First. 
— A  company  commenced  business  on  13th 
September  1911  and  struck  its  first  balance- 
sheet  on  20th  November  1912  after  trading 
for  a  period  of  434  days.  In  assessing  the 
company  for  income  tax  for  the  year  5th 
April  1912  to  5th  April  1913,  the  Inland 
Eevenue  estimated  the  year's  profits  on 
the  basis  of  the  profits  disclosed  for  the 
period  of  434  days,  and  took  f|f  of  that 
sum.  The  company  contended  that  the 
year's  profits  on  which  they  fell  to  be 
assessed  ought  to  be  computed  on  the 
basis  of  the  profits  actually  earned  during 
the  period  13th  September  1911  to  5th 
April  1912.  Held  {diss.  Ld.  Johnston) 
that  the  method  adopted  by  the  Inland 
Eevenue  was  right.  "  Glensloy  "  Steamship 
Coy.  Ltd.  V.  Inland  Revenue,  1914,  S.  C. 
549;  51  S.  L.  E.  471;  1914,  1  S.  L.  T. 
345. 

31.  Income  Tax  —  Deduction  of  Tax- 
Annual  Payments— Royalties  on  Minerals 
—Income  Tax  Act,  1842  (5  &  6  Vict.  c.  35), 
sec.  102— Income  Tax  Act,  1853  (16  &  17 
Vict.  34),  sec.  40— Eevenue  (No.  1)  Act, 
1864  (27  &  28  Vict.  c.  18),  sec.  15— Customs 
and  Inland  Eevenue  Act,  1888  (51  &  52 
Vict.  c.  8),  sec.  24  (3).— Held  that  the  lord- 
ships, &e.,  payable  by  mineral  tenants  to 
the  proprietor  under  a  lease,  and  also  sums 
annually  payable  to  him  thereunder  in 
respect  of  right  to  lower  the  surface,  were 
"annual  payments"  within  the  meaning 
of  the  Income  Tax  Acts,  and  were  there- 
fore subject  to   deduction  of  income  tax. 


Cochran  v.  Edinburgh   Collieries  Coy.  Ltd., 
1910  (0.  H.),  1  S.  L.  T.  416. 

32.  Income  Tax  —  Deduction  of  Tax- 
Assurance— Company  Assessed  on  Invested 
Funds— Annuities  Payable  Out  of  Funds 
Charged  with  Tax— Accountability  for  Tax 
Deducted  from  Annuities— Inland  Eevenue 
Act,  1888  (51  &  52  Vict.  c.  8),  sec.  24  (3).— 
The  interest,  &c.,  which  an  insurance  com- 
pany received  from  its  investments  formed 
a  large  portion  of  its  revenue,  and  but  for 
it  there  would  have  been  a  large  annual 
deficit.  The  company  paid  income  tax 
upon  its  invested  funds,  not  on  the  basis 
of  net  profits,  and  this  was  the  most  profit- 
able course  for  the  Crown.  It  paid  out 
annuities,  deducting  income  tax  which  it 
retained.  Held  (rev.  First  Division)  that 
the  annuities  were  payable,  within  the 
meaning  of  the  Income  Tax  Acts,  out  of 
interest,  dividends,  and  rents  charged  with 
the  tax,  and  that  the  company  was  entitled 
to  retain  the  tax  so  deducted.  Lord 
Advocate  v.  Edinburgh  Life  Assurance  Coy., 
1910  (H.  L.),  S.  C.  13;  47  S.  L.  E.  94; 
1909,  2  S.  L.  T.  394. 

33.  Income  Tax  —  Deduction  of  Tax- 
Interest  on  Loans — Liability  for  Tax  not 
Deducted.  —  A  municipal  corporation, 
having  paid  interest  on  loans  without 
deducting  income  tax,  held  liable  to  pay 
the  tax.  Lord  Advocate  v.  Edinburgh  Cor- 
poration, 1905,  7  F.  972 ;  42  S.  L.  E.  691 ; 
13  S.  L.  T.  241. 

34.  Income  Tax— Exemption  and  Abate- 
ment —  Untrue  Declaration— Penalty  — 
Amount — Modification. — Held  (1)  that  a 
person  found  guilty  of  untruly  declaring 
his  income  is  liable  in  the  penalty  although 
no  exemption  had  in  fact  been  allowed  ; 
(2)  that  treble  duty  was  payable  upon  the 
whole  income ;  (3)  that  the  Court  had  no 
discretion  in  the  matter  to  modify  the 
penalty.  Lord  Advocate  v.  M'Laren,  1905, 
7  F.  984 ;  42  S.  L.  E.  762 ;  13  S.  L.  T.  283. 

35.  Income  Tax— Exemption — "Literary 
or  Scientific  Institution"— Income  Tax  Act, 
1842  (5  &  6  Vict.  c.  35),  Schedule  A,  Eule 
No.  VI. — Held  that  the  premises  of  the 
Juridical  Society  of  Edinburgh  were  not 
exempt  from  income  tax  in  respect  that 
the  Society  was  not  a  literary  or  scientific 
institution  within  the  meaning  of  Eule 
No.  VI.  of  Schedule  A  of  the  Act  of  1842. 
Inland  Revenue  v.  Juridical  Society  of  Edin- 
burgh, 1914,  S.  C.  731;  51  S.  L.  E.  643; 
1914,  1  S.  L.  T.  497. 
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36.  Income  Tax— Exemption— Society. — 

An  unincorporated  society  whose  income 
did  not  exceed  £160  held  not  entitled  to 
the  exemption  of  sec.  163  of  the  Act  of 
1842,  which  is  limited  to  the  cases  of 
individuals.  Curtis  v.  Old  Monkland  Con- 
servative Association,  1905  (H.  L.),  8  F.  9 ; 
4:3S.  L.  E.  119;  13  S.  L.  T.  649. 

37.  Income  Tax — Foreigner  —  Residence 
in  United  Kingdom.— Yearly  temporary 
residence  in  United  Kingdom  held  not  to 
render  an  Anglo-Indian,  who  carried  on 
business  in  Madras,  liable  to  be  assessed 
for  income  tax.  Twrnhull  v.  Inland  Revenue, 
1904,  7  F.  1 ;  42  S.  L.  E.  15 ;  12  S.  L.  T. 
367. 

38.  Income  Tax — Foreigner — "Residing 
in  United  Kingdom."  —  Held  that  an 
American  lawyer  who  had  a  three  years' 
lease  of  shootings  and  a  furnished  lodge, 
although  h6  spent  but  two  months  a  year 
in  Scotland,  was  liable  to  pay  income  tax. 
Inland  Revenue  v.  Cadwalader,  1904,  7  F. 
146;  42  S.  L.  E.  117;  12  S.  L.  T.  449. 

39.  Income  Tax— Foreign  Investments- 
Interest — "Received  in  Great  Britain" — 
Income  Tax  Act,  1842,  sec.  100,  Schedule  D, 
Case  IV. — A  Scottish  assurance  society 
invested  part  of  its  funds  in  American 
securities — bearer  bonds  and  mortgages 
on  real  estate.  The  bonds  and  mortgages 
were  kept  at  the  head  office  of  the  society 
in  Scotland.  The  interest  coupons  attached 
to  the  bonds  and  the  interest  notes  applic- 
able to  the  mortgages  were  remitted  when 
due  to  America  for  collection.  The  interest 
so  collected  was  credited  in  the  revenue 
account  of  the  society,  but  instead  of  being 
remitted  home  was  invested  in  the  purchase 
of  further  bearer  bonds  or  mortgages. 
These  bonds  and  mortgages  were  sent  to 
the  society's  head  office  in  Scotland  and 
were  treated  in  the  same  way  as  the 
original  bonds  and  mortgages.  Held  that 
as  the  interest  had  not  been  remitted  home 
in  specie  or  in  one  of  the  forms  of  remittance 
known  to  commerce,  it  had  not  been 
"received"  in  the  sense  of  sec.  100  of  the 
Income  Tax  Act,  1842,  and  accordingly 
was  not  chargeable  with  duty  (Gresham 
Life  Assii/rance  Society  v.  Bishop,  [1902]  A.  C. 
287,  followed).  Scottish  Widows'  Fund  Assur- 
ance Society,  1909,  S.  C.  1372;  46  S.  L.  E. 
993 ;  1909,  2  S.  L.  T.  255. 

40.  Income  Tax — Foreign  Investments — 
Interest— "  Received  in  Great  Britain  in 
the  Current  Year  "—Interest  Reinvested 


Abroad  in  Bearer  Bonds — Sale  of  Bonds  in 
this  Country  in  Subsequent  Year — Income 
Tax  Act,  1842  (5  &  6  Vict,  c,  35),  sec.  100, 
Schedule  D,  Case  IV. — A  Scottish  insurance 
company  reinvested  the  interest  derived 
from  its  American  investments  in  1907 
in  American  bearer  bonds,  and  the  bonds 
were  transmitted  to  this  country  in  the 
same  year.  The  bonds  were  afterwards 
sold  and  the  proceeds  received  at  the  head 
office  in  Edinburgh  in  1908.  Held  that 
the  proceeds  of  the  bonds,  being  sums 
"  received  in  Great  Britain  "  in  respect  of 
interest  from  foreign  securities,  were 
chargeable  wjth  income  tax,  although  the 
interest  had  in  fact  been  earned  in  the 
previous  year.  Scottish  Provident  Institution 
V.  Inland  Revenue,  1912,  S.  C.  452;  49 
S.  L.  E.  435;  1912,  1  S.  L.  T.  183. 


41.  Income  Tax  —  Income  Applied  for 
Religious  Purposes— Personal  Liability  of 
Trustees  for  Failure  to  Obtain  Repayment. 

— Circumstances  in  which  held  that  private 
trustees  were  not  personally  liable  for  their 
failure  to  obtain  repayment  of  income  tax 
paid  in  respect  of  income  applied  for 
religious  purposes.  Free  Church  of  Scotland 
V.  M'Knight's  Trs.,  1914  (0.  H.),  2  S.  L.  T. 
236. 


42.  Income  Tax  —  Life  Assurance— An- 
nuities—Sale  of — Company  Assessed  on 
Interest  of  Invested  Funds.— An  insurance 
company  paid  income  tax  on  its  invested 
funds  and  not  on  the  basis  of  net  com- 
mercial profits.  It  paid  out  annuities, 
deducting  income  tax.  Held  (1)  that  the 
company  was  entitled  to  retain  these 
deductions  in  so  far  as  the  annuities  were 
paid  out  of  interests  (income  already  taxed), 
and  (2)  was  bound  to  account  to  the  Eevenue 
for  the  deductions  so  far  as  the  annuities 
were  paid  out  of  sums  paid  for  annuities 
or  premiums  (income  not  already  taxed). 
Inland  Revenue  v.  Edinburgh  Life  Assurance 
Coy.,  1909,  S.  C.  847;  46  S.  L.  E.  499; 
1909,  1  S.  L.  T.  363. 

43.  Income  Tax— Profits- Ascertainment 
— Agent— List  of  Principals  and  Profits- 
Underwriting  Agent.— A  number  of  persons 
authorised  an  agent  to  underwrite  on  their 
behalf  up  to  a  certain  limit  of  liability,  he 
accounting  to  them  at  the  end  of  each  term 
for  their  shares  of  the  net  profit  of  the 
transactions.  Held  that  the  agent  must 
deliver  to  the  Inland  Eevenue  officials  a 
list  of  his  principals  and  a  note  of  their 
respective  profits.    Lord  Advocate  v.  Gill, 
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1906,  8  F.  887 ;  43  S.  L.  R.  674 ;  14  S.  L.  T. 
198. 

44.  Income  Tax— Profits — Ascertainment 
— Purchase  of  Going  Concern  —  Entries  in 
Purchaser's  Books— Income  Tax  Act,  1835 
(16  &  17  Vict.  c.  34),  sec.  2,  Schedule  D.— A 
company  was  formed  to  take  over  as  a 
going  concern  a  manufacturing  business, 
the  consideration  being  £25,000  in  cash 
and  an  obligation  to  relieve  the  sellers  of 
certain  contingent  claims.  In  their  books 
the  company  allocated  the  purchase  price 
as  follows: — £19,000  odd  to  buildings, 
plant,  &c.,  and  the  balance  of  £5000  odd 
to  stock-in-trade.  At  the  same  time  they 
valued  the  stock-in-trade  on  an  ordinary 
stocktaking  basis,  which  brought  out  the 
value  at  £12,000  odd,  and  carried  the 
■difference  between  the  assumed  and  real 
values,  viz.  £7000  odd,  to  a  stock  suspense 
account.  At  the  end  of  a  year's  trading 
the  Inland  Eevenue  claimed  to  take  the 
figure  of  £5000  odd  as  the  commencing 
value  of  the  stock  for  the  purpose  of 
assessing  income  tax.  The  company,  on 
the  other  hand,  maintained  that  the  true 
value  should  be  taken,  viz.  the  sum  of 
£12,000  odd.  Held  that  the  Inland 
Eevenue  was  not  entitled  to  take  the  book- 
keeping entry  of  £5000  odd  as  the  basis  of 
assessment,  but  was  bound  to  ascertain  the 
true  value  of  the  stock  and  assess  on  that 
basis.  J.  &  M.  Craig  (Kilmarnock),  Ltd.  v. 
Inland  Revenue,  1914,  S.  C.  338 ;  51  S.  L.  E. 
321 ;  1914,  1  S.  L.  T.  232. 

45.  Income  Tax  —  Profits  —  Contingent 
and  Defeasible— Sums  Placed  to  Credit. — 
Terms  of  a  deed  under  which  held  that 
sums  earned  in  a  business  and  placed  to 
the  credit  of  an  employee  were  contingent 
and  defeasible,  and  not  subject  to  income 
tax.  Walker  v.  Reith,  1906,  8  F.  381; 
43  S.  L.  E.  245 ;  13  S.  L.  T.  660. 

46.  Income  Tax — ^Profits — Deductions. — 
A  shipping  company  which  had  a  ship  only 
partially  insured  with  underwriters,  retain- 
ing itself  the  remainder  of  the  risk,  and 
setting  aside  to  an  insurance  fund  out 
of  its  annual  profits  after  deduction  of 
income  tax  the  premium  which  would  have 
been  paid  to  underwriters  for  undertaking 
such  risk,  claimed,  on  the  loss  of  the  ship, 
to  deduct,  in  calculating  the  profits  on  the 
year  for  the  purposes  of  the  Income  Tax 
Acts,  the  amount  which  it  had  had  to 
transfer  from  such  insurance  fund  to  meet 
the  loss  incurred.     Held  that  the  company 


was  not  entitled  to  the  deduction  claimed. 
Inland  Revenue  v.  The  Western  Steamship 
Coy.  Ltd.,  1907,  S.  C.  1005 ;  44  S.  L.  E.  715 ; 
15  S.  L.  T.  104. 

47.  Income  Tax— Profits— Deductions — 
Deduction  of  Expenditure  when  Profit  not 
Reaped  within  the  Year— Capital  or  Income 
Expenditure— Income  Tax  Act,  1842  (5  &  6 
Vict.  c.  35),  Schedule  D,  Case  I.,  Rules  1 
and  3. — A  rubber  company  which  had  been 
in  existence  for  two  years  made  a  profit  in 
its  second  year,  but  made  a  loss  in  its  first 
year  of  trading.  In  estimating  the  amount 
of  that  loss  for  the  purpose  of  income  tax 
assessment  the  assessor  allowed  only  one- 
seventh  of  the  general  expenditure  (such 
as  superintendence,  weeding,  &c.)  on  the 
ground  that  at  that  time  only  one-seventh 
part  of  the  plantation  was  rubber-producing 
and  that  the  remaining  six-sevenths  of 
expenditure  was  capital  outlay  for  the 
improvement  of  the  estate.  Held  that  the 
assessor  had  erred,  and  the  whole  general 
expenditure  allowed.  Observed  (by  the  Lord 
President)  th&\i prim&  fa^ie  an  expense  which 
recurs  every  year,  such  as  weeding  on  a 
rubber  plantation,  is  income  expenditure, 
and  is  not  a  "sum  employed  as  capital." 
Vallambrosa  Rubber  Coy.  Ltd.  v.  Inland 
Revenue,  1910,  S.  C.  519;  47  S.  L.  E.  488; 
1910,  1  S.  L.  T.  307. 

48.  Income  Tax  — Profits — Deductions  — 
Deduction  of  Expenditure  in  Earning 
Profits — Profits  Earned  by  Letting  Fur- 
nished House — Expense  of  Renting  House 
Elsewhere  —  Income  Tax  Act,  1842  (5  &  6 
Vict.  c.  35),  sec.  100,  Schedule  D — Income 
Tax  Act,  1853  (16  &  17  Vict.  c.  34),  sec.  2, 
Schedule  D. — A  lady  who  made  a  profit  by 
letting  her  house  furnished  for  two  months 
claimed  to  deduct  therefrom  the  rent  of 
another  house  which  she  had  taken  to 
reside  in  during  that  period.  Held  that 
the  proposed  deduction  was  not  an  expense 
necessarily  incurred  in  earning  the  profit, 
and  should  be  disallowed.  Wylie  v.  Inland 
Revenue,  1913,  S.  C.  16;  50  S.  L.  E.  26; 
1912,  2  S.  L.  T.  299. 

49.  Income  Tax  —  Profits  —  Deductions — 
Expenses  —  Removal  to  New  Premises. — 
The  expenses  of  a  company  in  changing  its 
plant,  &c.,  to  new  premises,  Jield  not  to  form 
a  subject  of  deduction  in  estimating  their 
yearly  profit.  Gfraniie  Supply  Association, 
Ltd.  V.  Inland  Revenue,  1905,  8  F.  55 ; 
43  S.  L.  E.  65;  13  S.  L.  T.  514. 

50.  Income  Tax — Profits  —  Deductions — 
Hire  of  Waggons  with  Option  of  Purchase^ 
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Deduction  of  Part  of  Payments  Bepresent- 
ing  Hire. — By  the  terms  of  a  hire-purchase 
agreement  a  waggon  company  agreed  to 
let  on  hire  to  a  coal  company  a  number  of 
waggons  for  a  period  of  years  in  return  for 
an  annual  payment,  an  option  being  con- 
ferred on  the  coal  company  of  purchasing 
the  waggons  at  a  nominal  price  at  the  end 
of  the  period.  Held  that  in  arriving  at 
the  assessable  profits  of  the  coal  company 
there  fell  to  be  deducted  that  portion  of 
the  yearly  payments  which  represented 
the  hire  of  the  waggons  but  not  that 
portion  which  represented  the  consideration 
paid  for  the  option  to  purchase.  Darngavil 
Coal  Coy.  Ltd.  v.  Inland  Revenue,  1913,  S.  C. 
602;  50  S.  L.  E.  427;  1913,  1  S.  L.  T. 
236. 


51.  Income  Tax — Profits — Deductions — 
Interest  on  Short  Loans — Income  Tax  Act, 
1842  (5  &  6  Vict.  c.  35),  sec.  100,  Schedule  D, 
Case  I.,  Rule  3.^ — Held  that  an  investment 
company,  in  estimating  the  amount  of  its 
profits  for  assessment  of  income  tax,  was 
entitled  to  deduct  therefrom  interest  paid 
to  American  bankers  on  short  loans,  as 
such  loans  were  not  employed  as  capital. 
Scottish  NortJirAmerican  Trust,  Ltd.  y  Farmer, 
1910,  S.  C.  966;  47  S.  L.  E.  832;  1910, 
2  S.  L.  T.  98.  Affirmed  1912  (H.  L.),  S.  C. 
26 ;  49  S.  L.  E.  114 ;  1911,  2  S.  L.  T.  472 
{Anglo  -  Continental  Guano  Works  v.  Bell, 
1894,  70  L.  T.  670;  3  Tax  Cases,  230, 
distinguished). 


52.  Income  Tax— Profits— Deductions— 
Minister's  Stipend —  "Expenses  Incurred 
Wholly,  Exclusively,  and  Necessarily  in 
the  Performance  of  his  Duty."— Ministers 
held  entitled  to  deduction  in  respect  of  (1) 
keep  of  horse  and  carriage ;  (2)  communion 
elements;  but  not  of  (3)  outlays  to  fill 
pulpit  during  holidays ;  or  (4)  the  expenses 
of  a  process  of  augmentation.  Jardine  v. 
Inland  Bevenue,  1907,  S.  C.  77 ;  44  S.  L.  E. 
136;  14S.  L.  T.  556. 


53.  Income  Tax — Profits— Deductions — 
Money  Wholly  Expended  for  Purpose  of 
Trade. — To  obtain  control  of  a  rival  firm 
a  company  of  traders  undertook  to  make 
good  the  dividends  on  the  preference  shares 
of  the  former,  and  in  this  way  spent  £800 
a  year.  Held  that  this  sum  must  be 
deducted  in  estimating  their  profits. 
Inland  Bevenue  v.  Stewarts  <&  Lloyds,  Ltd., 
1906,  8  F.  1129 ;  43  S.  L.  E.  811 ;  14  S.  L.  T. 
241, 


54.  Income  Tax— Profits— Deductions- 
Money  wholly  Expended  for  Purpose  of 
Trade  —  Levies  Paid  to  Coalowners* 
Association— Conciliation  Board  Expenses 
—Subscriptions  to  Mining  Association  of 
Great  Britain — Expense  of  Experiments- 
Income  Tax  Act,  1842  (5  &  6  Vict,  c.  35), 
sec.  100,  Schedule  D,  First  Case,  Rules 
Applying  to  First  and  Second  Cases,  No.  1. 
— The  funds  of  a  coalowners'  association 
were  derived  from  levies  collected  from  its 
individual  members  and  were  expended, 
inter  alia,  on  the  following  objects : — (1) 
Expenses  of  the  Conciliation  Board;  (2) 
Subscriptions  to  the  Mining  Association  of 
Great  Britain;  and  (3)  Experiments  on 
the  explosive  properties  of  coal-dust  made 
at  the  request  of  the  Government.  Held 
that  an  individual  member  of  the  Associa- 
tion in  stating  his  profits  for  the  assessment 
of  income  tax  was  entitled  to  deduct  the 
proportion  of  the  contributions  paid  by 
him  to  the  Association  which  efieired  to 
the  first  of  the  above  objects  but  not  the 
proportion  which  effeired  to  the  second  or 
third.  Lochgelly  Iron  and  Goal  Coy.  Ltd.  v. 
Inland  Bevenue,  1913,  S.  C.  810 ;  50  S.  L.  K. 
597;  1913,  1  S.  L.  T.  381. 

5.5.  Income  Tax — Profits— Deductions— 
Unexpired  Risks  —  Insurance  Company  — 
Property  and  Income  Tax  Act,  1842, 
Schedule  D,  First  Case,  Rule  1.— In 
calculating  for  the  purposes  of  income  tax 
a  year's  profits,  a  company  carrying  on  the 
business  of  fire,  accident,  and  guarantee 
assurance  is  not  entitled  to  make  a  deduction 
from  the  balance  of  receipts  over  payments 
in  respect  of  risks  which  have  not  expired 
at  the  end  of  the  year.  General  Accident 
Assurance  Corporation,  Ltd.  v.  M'Gowan,  1908 
(H.  L.),  S.  C.  24:  45  S.  L.  E.  681; 
16  S.  L.  T.  2. 

56.  Income  Tax  —  profits— Deductions- 
Wear  and  Tear— Unexhausted  Deductions 
—Purchase  of  Old  Company  by  New  Com- 
pany —  Finance  Act,  1907  (7  Edw.  VII. 
c.  13),  sec.  26  (3). — A  new  company,  which 
purchased  as  a  going  concern  the  business  of 
an  old  company,  was  assessed  for  income 
tax  on  the  average  profits  of  the  old  com- 
pany for  the  three  years  prior  to  the 
purchase.  The  deductions  for  wear  and 
tear  allowable  to  the  old  company  during 
these  three  years  had  not  been  given  efTect 
to  in  full,  owing  to  the  fact  that  they 
exceeded  in  amount  the  taxable  income  of 
the  old  company  during  that  time.  Held 
that  the  new  company  was  entitled  to 
deduct  from  its  taxable  income  the  balance 
of  deductions  allowable  to  the  old  company. 
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^Scottish  Shire  lAne,  Ltd.  v.  Inland  Revenue, 
1912,  S.  C.  1108;  49  S.  L.  E.  792;  1912, 
'2  S.  L.  T.  57. 

57.  Income  Tax— Profits— Land  Company 
^Sale  of  Feu-Duties  of  Land  Built  on  by 
'Company. — Question  as  to  how  or  whether 
the  collectors  could  tax  as  profits  the  value 
of  feu-duties  created  by  a  land  company 
over  ground  on  which  they  had  erected 
buildings  and  sold.  Inland  Revenue  v. 
Cardonald  Feuing  Coy.  Ltd.,  1907,  S.  C.  36; 
44  S.  L.  E.  66;  14  S.  L.  T.  475. 

58.  Income  Tax  —  Profits  and  Gains- 
Annuity  Granted  by  Charitable  Institution 
—  Exemption  —  Income  Tax  Acts,  1842, 
sees.  102  and  105;  1853,  Schedules  D  and 
E,  and  sec.  5. — A  parish  minister  resigned 
and  at  the  same  time  applied  to  the  com- 
mittee on  the  Aged  and  Infirm  Ministers' 
Fund  for  a  grant,  and  received  an  annuity 
of  £100.  During  his  life  thereafter  he 
paid  income  tax  on  the  £100,  but  at  his 
■death  there  was  £60  due  to  him  for  the 
year  then  current,  and  his  executors  main- 
tained that  this  sum  was  not  subject  to  tax. 
Held  (1)  that  income  tax  was  not  chargeable 
under  Schedule  E,  but  (2)  that  it  was 
chargeable  under  Schedule  D  (Turner  v. 
Cuxon,  1888,  22  Q.  B.  D.  150,  distinguished.) 
Duncan's  Trs.  v.  Inland  Revenue,  1909,  S.  C. 
1212;  46  S.  L.  E.  857;  1909,  2  S.  L.  T. 
155. 

59.  Income  Tax— Profits  or  Gains— Profit 
on  Purchase  and  Re-sale  of  Property — In- 
come Tax  Act,  1842  (5  &  6  Vict.  c.  35), 
sec.  100,  Schedule  D,  Case  I.— Income  Tax 
Act,  1858  (16  &  17  Vict.  c.  34),  sec.  2, 
Schedule  D. — A  rubber  syndicate  (a  limited 
company)  was  formed  for  the  purpose  of 
acquiring  and  developing  rubber  estates 
-and  of  cultivating  and  trading  in  rubber. 
Power  was  also  taken  to  sell  any  part  of 
the  undertaking  or  property  of  the  com- 
pany. The  company  spent  large  sums  in 
the  purchase  and  development  of  estates, 
and  thereafter,  before  any  rubber  was  pro- 
duced, sold  its  whole  undertaking  to  a  new 
company  at  a  price  exceeding  by  £9000  the 
sums  expended  by  it  on  acquisition  and 
development.  Eeld  that  as  it  was  not  part 
of  the  business  of  the  syndicate  to  buy  and 
sell  rubber  estates,  the  £9000  could  not  be 
regarded  as  income  liable  to  income  tax 
(Californian  Copper  Syndicate  v.  Inland 
Revenue,  1904,  6  F.  894,  distinguished; 
Assets  Coy.  Ltd.  v.  Inland  Revenue,  1897, 
-24  E.  578,  and  Stevens  v.  The  Hudson  Bay 
Coy.,  1909,   25  T.   L.    E.   709,  foV      '^ 


Tehran  Rubber  Syndicate,  Ltd.  v.  Farmer, 
1910,  S.  C.  906;  47  S.  L.  E.  816;  1910, 
2  S.  L.  T.  89. 

60.  Income  Tax  —  Repayment  of  Tax 
Found  not  Due— Interest— Rate  Allowed, 
— In  a  case  where  income  tax  upon  the 
revenue  from  foreign  investments  of  an 
assurance  society  was  found  not  to  be  due, 
the  Court  ordered  repayment  of  the  tax 
with  interest  at  4  per  cent.  Scottish  Widows' 
Fwnd  V.  Inland  Revenue,  1909,  S.  C.  1372; 
46  S.  L.  E.  993 ;  1909,  2  S.  L.  T.  255. 

61.  Increment  Value  Duty— Site  Value 
on  Occasion  of  Sale— Method  of  Ascertain- 
ment—Deductions— "  Like  Deductions  "— 
Deductions  in  Respect  of  Personal  Good- 
will or  Personal  Consideration— Finance 
(1909-10)  Act,  1910  (10  Edw.  VII.  and 
1  Geo.  V.  c.  8),  sees.  2,  25.— In  April  1909 
the  original  assessable  site  value  of  a 
property  was  fixed  under  the  Finance  Act, 
1910,  at  £20,  a  figure  which  was  arrived 
at  by  taking  the  original  total  value  at 
£400  and  deducting  therefrom  £380  as  the 
value  of  the  buildings.  In  June  1911  the 
property  was  sold  for  £650  to  a  purchaser 
who  had  long  occupied  the  premises,  partly 
for  carrying  on  a  draper's  business,  and 
partly  as  a  dwelling-house.  The  Commis- 
sioners of  Inland  Eevenue  fixed  the  site 
value  on  the  occasion  of  the  sale  at  £270, 
by  deducting  from  the  price  of  £650  the 
value  of  the  buildings  as  before,  viz.  £380. 
In  an  appeal,  a  referee  fixed  the  site  value 
at £70  in  the  following  way : — Here-valued 
the  buildings  at  £400  and  deducted  from 
the  £650  (1)  under  sec.  25  (4)  (a)  £400  as 
the  value  of  the  buildings,  and  (2)  under 
sec.  25  (4)  (d)  £180  on  the  part  of  the 
price  attributable  to  goodwill  or  personal 
considerations.  Held  that  the  referee  (1) 
had  rightly  revalued  the  deduction  to  be 
made  in  respect  of  buildings,  the  expression 
"like  deductions"  in  sec.  2  (2)  (a)  not 
being  equivalent  to  "same  deductions"; 
and  (2)  (diss.  Ld.  CuUen)  was  entitled  to 
attribute  £180  to  goodwill  or  personal 
considerations  and  to  deduct  that  sum. 
Inland  Revenue  v.  Walker,  1913,  S.  C.  719; 
50  S.  L.  E.  470 ;  1913,  1  S.  L.  T.  309. 

62.  Inhabited  House  Duty— Exemption — 
Separate  Tenements — Customs  and  Inland 
Revenue  Act,  1878  (41  &  42  Vict.  c.  15), 
sec.  13  (1). — Large  premises,  which  had 
formerly  been  occupied  as  an  hotel,  were 
let  to  a  number  of  tenants,  each  tenant 
occupying  premises  consisting  of  one  or 
more  rooms.    All  the  premises,  with  the 
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exception  of  two,  were  occupied  for  the 
purposes  of  trade  or  business,  and  all  entered 
from  the  central  staircase  or  from  passages 
leading  therefrom.  Held  that  the  premises 
were  "divided  into  and  let  in  different 
tenements"  in  the  sense  of  sec.  13  (1)  of 
the  Customs  and  Inland  Eevenue  Act, 
1878.  Cotton's  Trs.  v.  Inland  Revenue,  1913, 
S.  C.  1126;  50  S.  L.  E.  922;  1913,  2 
S.  L.  T.  185. 

63.  Inhabited  House  Duty  —  Separate 
Tenements — Joint  Use. — Separate  houses 
in  a  tenement,  having  internal  means  of 
communication,  were  used  by  the  members 
of  a  family  in  common  so  far  as  the  kitchen 
and  feeding  arrangements  were  concerned, 
but  solely  by  a  son  as  regards  the  public 
rooms  of  one  house,  of  which  he  was  tenant, 
his  father  being  tenant  of  the  other.  For 
purposes  of  inhabited  house  duty,  held  that 
the  two  houses  must  be  regarded  as  one  in 
the  joint  occupancy  of  father  and  son. 
Murdochs  v.  Inland  Revenue,  1904,  7  F.  Ill ; 
42  S.  L.  E.  82;  12  S.  L.  T.  453. 

64.  Legacy  and  Succession  Duties — Con- 
signed Money  —  Transmission  of  Legacy 
Subsequent  to  Testator's  Death  but  Prior 
to  Payment. — The  person  taking  as  repre- 
sentative of  a  legatee  a  legacy  vested  in  but 
not  paid  to  the  original  legatee,  held  liable 
to  pay  the  duties  due  prior  to  the  date  of 
transmission  to  him.  Ewing's  Trs.  v. 
Mathieson,  1906  (0.  H.),  44  S.  L.  E.  12; 
14  S.  L.  T.  135. 

65.  Legacy  Duty  —  Power  of  Appoint- 
ment— Whether  Power  Exercised  or  Not — 
Intention. — A  power  of  appointment  was 
given  to  a  lady  by  a  settlement  which 
directed  the  disposal  of  the  estate  failing 
appointment  by  her.  She  died  and  left 
a  settlement  which  contained  this  clause : 
"  I  now  hereby  declare  that  it  is  my  wish 
and  desire  that  the  capital  of  the  said  half 
of  the  deceased's  whole  estate  shall  be 
divided  among  the  legatees  appointed  by 
him  under  his  said  trust  disposition  and 
settlement."  Held  that  the  sister  had 
made  no  appointment  of  the  half  of  her 
brother's  estate,  and  that  consequently  no 
legacy  duty  was  payable  upon  it  in  respect 
of  her  death.  Lord  Advocate  v.  Routledge's 
Trs.,  1907,  S.  C.  327;  44  S.  L.  E.  305; 
14  S.  L.  T.  735. 

66.  Legacy  Duty  — Trust  to  Carry  on 
Testator's  Business  —  Legacy  Duty  Act, 
1796,  sec.  6— Revenue  Act,  1845,  sec.  4.— A 


testator  directed  his  trustees  to  carry  on 
his  business,  and  eventually  to  make  it 
over  to  certain  employees,  90  per  cent, 
of  the  profits  to  be  retained  in  certain  shares 
on  behalf  of  the  employees  and  to  be  used 
as  a  fund  to  pay  out  the  testator's  capital, 
the  remaining  10  per  cent,  to  be  paid  to 
them.  The  business  was  to  belong  to  the 
employees  as  soon  as  the  testator's  capital 
was  paid  out.  The  business  having  been 
carried  on  for  some  years  and  a  large  sum 
paid  to  the  employees  under  the  10  per 
cent,  provision,  the  Inland  Eevenue  claimed 
from  the  trustees  legacy  duty  thereon. 
Held  that  legacy  duty  was  due,  the  sum 
being  a  gift  under  the  will  of  the  testator 
and  not  remuneration.  Lord  Advocate  v. 
Dick's  Trs.,  1907,  S.  C.  880;  44  S.  L.  E. 
567;  14  S.  L.  T.  919. 

67.  Settlement  Estate  Duty— Exemption 
— Life  Interest  only  of  Widow— Finance 
Act,  1894  (57  &  58  Vict.  c.  30),  sees.  22 
and  5  (1)  (a). — A  testator  directed  his 
trustees  to  make  over  to  his  widow  and 
daughter,  jointly,  and  to  the  survivor  in 
liferent,  the  liferent  right  and  use  of  his 
dwelling-house,  and  on  the  death  of  his 
widow  to  convey  the  dwelling-house  to 
his  daughter  absolutely.  Held  that  "  settle- 
ment" duty  was  not  exigible  on  the 
property  in  respect  that  the  only  life 
interest  therein  created  by  the  will  was 
the  life  interest  given  to  the  widow,  the 
fee  being  in  the  daughter.  Lord  Advocate 
V.  Wood's  Trs.,  1910  (O.  H.),  1  S.  L.  T. 
186. 


68.  Settlement  Estate  Duty— Incidence — 
Obligation  by  Father  to  Pay  Sum  to  Ms 
Son's  Marriage-Contract  Trustees  —  Mar- 
riage-Contract Fund  Settled  —  Parties 
Liable  for  Duty— Finance  Act,  1894  (57 
&  58  Vict.  c.  30),  sec.  5  (1)— Finance  Act, 
1896  (59  &  60  Vict.  c.  28),  sec.  19  0.).—Held 
(diss,  the  Lord  President)  that  when  a  father 
becomes  a  party  to  the  marriage  settle- 
ment of  a  child,  and  covenants  to  pay  at 
his  death  a  certain  sum  to  the  marriage- 
contract  trustees,  the  settlement  estate 
duty  falls  to  be  borne  by  the  marriage- 
contract  trustees  and  not  by  the  father's 
executors  {In  re  Marym-Wilsm,  [1900] 
1  Ch.  565,  followed).  Dundas'  Trs.  v. 
Dundas'  Trs.,  1912,  S.  C.  375;  49  S.  L.  E. 
417;  1912,  2S.  L.  T.  141. 

69.  Stamp— Compulsory  Purchase  under 
Power  Contained  in  Special  Act— Finance 
Act,  1895  (58  Vict.  c.  16),  sec.  12.— Held 
that  sec.   12  of  the  Finance  Act,   1895, 
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applied  to  property  purchased  in  the 
exercise  of  compulsory  powers  contained 
in  the  special  Act  of  a  railway  company  or 
other  party.  Lord  Advocate  v.  Caledonian 
Rly.  Coy.,  1908,  S.  C.  566;  45  S.  L.  E. 
437 ;  15  S.  L.  T.  905. 

70.  Stamp— Contravention  of  Stamp  Act, 
1891  (54  &  55  Vict.  c.  39),  sec.  43— Law 
Agent  Practising  without  Stamped  Certifi- 
cate—Form  of  Information— Specification- 
Court  of  Exchequer  (Scotland)  Act,  1856 
(19  &  20  Vict.  c.  56),  Schedule  B  (17).— An 
information  against  a  certain  person  charg- 
ing him  with  practising  as  a  law-agent 
without  having  a  duly  stamped  certificate, 
contrary  to  sec.  43  of  the  Stamp  Act,  1891, 
followed  the  statutory  form  but  did  not 
specify  the  Court  in  which  the  agent 
practised,  or  the  proceedings  in  which  he 
participated.  Held  by  Lord  Cullen  (Ordin- 
ary) that  the  information  gave  sufficient 
notice  of  the  alleged  contravention,  and 
proof  allowed.  Lord  Advocate  v.  Galloway, 
1912  (0.  H.),  1  S.  L.  T.  45. 

71.  Stamp— Conveyance  on  Sale— Agree- 
ment to  Pay  Price— Stamp  Act,  1891,  sees. 
14,  54,  59. — Onofrio  De  Meo  sold  his  ice- 
cream shop  to  Francesco  Don  Francesco 
by  verbal  bargain,  and  gave  him  possession 
on  1 3tli  June  1 904.  By  written  agreement, 
dated  26th  August  1904,  Onofrio  under- 
took to  take  the  price  by  instalments,  the 
agreement  stating  that "  I  agree  to  sell,  &c." 
The  agreement  was  stamped  with  a  six- 
penny stamp.  The  Court  repelled  an  argu- 
ment that  the  agreement  should  be  stamped 
ad  valorem  as  a  "conveyance"  on  sale. 
Francesco  v.  De  Meo,  1908,  S.  C.  7; 
45  S.  L.  E.  13;  15  S.  L.  T.  387. 

72.  Stamp — Conveyance  on  Sale— Trans- 
fer of  Water  Works— Statutory  Authority. 
— Conveyance  under  statutory  authority  of 
water  undertaking  from  a  corporation  to  a 
newly  formed  board  held  a  "  conveyance 
on  sale,"  a  cash  payment  having  been  made, 
and  the  corporation  having  been  relieved 
of  certain  liabilities.  Lord  Advocate  v. 
Irvine  Water  Board,  1905  (O.  H.),  43  S.  L.  E. 
649;  13S.  L.  T.  582. 

73.  Stamp  —  Minute  of  Acceptance  of 
Oface  by  Trustee— "  Deed  "—Stamp  Act, 
1891  (54  &  55  Vict,  c.  39),  First  Schedule.— 
Held  that  a  minute  of  acceptance  of  office 
by  trustees  engrossed  upon  a  trust-disposi- 
tion and  settlement,  and  signed  and  tested, 
was  not  a  "  deed  "  within  the  meaning  of 
the  First  Schedule  to  the  Stamp  Act,  1891, 


and  was  not  chargeable  with  stamp  duty. 
Henderson's  Trs.  v.  Inland  Beverme,  1913, 
S.  C.  987;  50  S.  L.  E.  782;  1913, 
2  S.  L.  T.  75. 

74.  Stamp— Policy  of  Insurance— Acci- 
dent or  Life. — A  policy  of  insurance  was 
primarily  against  accident,  but  contained 
clauses  obliging  the  insurers  to  repay  one- 
half  the  premiums  to  the  insured  on  his 
reaching  the  age  of  sixty-iive,  or  to  his 
representatives  if  he  died  before  that  age, 
provided  the  policy  were  kept  up  till  which- 
ever of  these  dates  should  first  arrive. 
Held  that  the  policy  should  be  stamped 
as  an  accident  policy.  General  Accident 
Assurance  Corporation,  Ltd.  v.  Inland  Bevenue, 
1906,  8  F.  477 ;  43  S.  L.  E.  368 ;  13  S.  L.  T. 
903. 

75.  Stamp  — Promissory  Note  — Receipt 
—Stamp  Act,  1871,  sec.  33,  First  Schedule. 
— A  document  acknowledging  the  receipt 
for  a  sum  of  money  on  loan  and  promising 
to  pay  the  same  on  demand,  with  interest 
at  a  fixed  rate  per  annum,  is  a  promissory 
note,  and  must  be  stamped  as  such.  Scott's 
Trs.  V.  Garden's  Tr.,  1905  (0.  H.),  12  S.  L.  T. 
724. 

76.  Stamp  — "Settlement"  — Deed  Sub- 
stituting New  for  Old  Security— Stamp  Act, 
1891,  First  Schedule, — Held  {affirming  Court 
of  Session)  that  a  deed  which  merely  sub- 
stituted one  security  for  another  in  terms 
of  an  existing  settlement  was  not  a  "  settle- 
ment "  in  the  sense  of  the  Stamp  Act,  and 
therefore  was  not  liable  for  stamp  duty. 
Inland  Revemie  v.  Turnbull's  Trs.,  1909 
(H.  L,),  S.  C.  35;  46  S.  L.  E.  791;  1909, 
2  S.  L.  T.  103. 

77.  Succession  Duty— Entail— Propulsion 
and  Subseciuent  Disentail — Succession  Duty 
Act,  1853,  sees.  2  and  15, — An  heir  of  entail 
in  possession,  on  a  propulsion  of  the  estate 
in  1875,  disentailed  the  estate.  On  the 
death  of  the  propeller  in  1898,  held  that 
succession  duty  was  exigible.  Lord  Advo- 
cate V.  Barl  ofBuchan,  1909  (H.  L.),  S.  C.  8 ; 
46  S.  L.  E.  91 ;  16  S.  L.  T.  569. 

78.  Succession  Duty — Estate  Conveyed 
by  Will  to  Trustees  for  Charitable  Purposes 
—Action  of  Reduction  of  Will  Compromised 
— Will  to  Stand— Heritable  Property  to  be 
Conveyed  to  Heirs. — A  testator  left  his 
whole  estate  to  trustees  for  charitable  pur- 
poses. His  daughters,  who  were  his  heirs, 
raised  an  action  of  reduction  of  the  will, 
which  was  compromised  on  the  footing  of 
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the  will  being  allowed  to  stand,  and  of, 
inter  alia,  the  heritable  properties  being 
conveyed  to  the  daughters.  The  trustees 
thereafter  made  up  title  to  the  heritable 
properties  conveyed  to  them,  and  in  terms 
of  the  agreement  conveyed  the  same  to  the 
daughters.  Held  that  the  trustees  were 
liable  for  succession  duty  at  the  rate  of 
10  per  cent.  {Lord  Advocate  v.  Gordon, 
1895,  22  E.  639;  32  S.  L.  E.  532; 
3  S.  L.  T.  34,  followed).  Lord  Advocate 
V.  Christie's  Trs.,  1905  (0.  H.),  12  S.  L.  T. 
690. 


79.  Succession  Duty  —  Exemption — Dis- 
position of  Property— Succession  Duty  Act, 
1853  (16  &  17  Vict.  c.  51),  sec.  12.— By  ante- 
nuptial marriage-contract  the  husband's 
father  settled  certain  moneys  in  trust 
(I)  for  payment  of  the  income  to  the 
husband  during  his  life,  and  (2)  after  his 
death  for  payment  of  the  income  to  the 
wife,  should  she  survive  him,  during  her 
life.  The  wife  divorced  her  husband,  and 
as  a  consequence  of  the  decree  became 
entitled,  to  the  income  of  the  trust  fund  in 
the  same  way  as  if  her  husband  had  died. 
Upon  her  death  her  husband  again  became 
entitled  to  said  income.  Held  by  Lord 
CuUen  (Ordinary)  that  the  divorce  did  not 
operate  to  eflfect  a  disposition  of  the  fund 
in  the  sense  of  sec.  12  of  the  Succession 
Duty  Act,  1853,  and  that  succession  duty 
was  payable  in  respect  of  the  wife's  death. 
The  Lord  A  dvocate  v.  Montgomery's  Trs. ,  1913, 
(0.  H.),  1  S.  L.  T.  496.  The  Court  (diss. 
Lord  Johnston)  adhered.  1914,  S.  C.  414 ; 
51  S.  L.  E.  377;  1914,  1  S.  L.  T. 
255. 


80.  Super-Tax  —  Deductions  —  Farming 
Losses  not  Claimed  as  Deductions  from 
Income  Tax  —  Deductions  not  Claimed 
■within  Six  Months— Finance  (1909-10)  Act, 
1910  (10  Edw.  VII.  c.  8),  sec.  66  (2)— Customs 
and  Inland  Revenue  Act,  1890  (53  &  54 
Vict.  c.  8),  sec.  23  (1). — Held  that  an  occu- 
pier of  agricultural  land  in  making  a  return 
of  his  income  for  the  purpose  of  super-tax 
was  entitled  to  claim  deductions  in  respect 
of  his  farming  losses,  although  these  losses 
had  not  been  claimed  as  deductions  from 
his  income-tax,  and  although  the  claim  was 
not  made  within  six  months  after  the  year 
of  assessment.  Hill  v.  Inland  Beiierme, 
1912,  S.  C.  1246;  49  S.  L.  E.  960;  1912, 
2  S.  L.  T.  164. 


REVIEW 

I.  In  Civil  Courts. 
II.  In  Criminal  Courts. 


I.  IN  CIVIL  COURTS. 

See  also  (1)  Process. 

(2)  Sheriff,  voce  Procedure. 

Accountant  of  Court,  Eeport  by,  70. 
Auditor,  Eeport  of,  75,  83. 
Appeal,  Competency,  1-48. 

Burgh,  1,  2. 

Dean  of  G-uild,  3. 

Education  Department,  Orders 
of,  90 ;  see  also  Education,  voce 
School. 

Expenses,  Appeal  on  Question  of, 
4-6,  71,  72,  74,  75. 

House  op  Lords,  43-46;  see  also 
Process,  voce  Appeal. 

Jury  Trial,  see  voce,  infra. 

Licensing  Appeals,  7-9 ;  see  also 
Licensing  Laws,  voce  Appeal. 

Local  Government  Board,  10,  42. 

Parish  Council,  10, 13, 20,  35,  36, 42. 

Poor  Law  Appeals,  10,  13,  35,  42. 

Eailway  and  Canal  Commis- 
sioners, 11. 

Eeclaiming  Note,  see  voce,  infra. 

Eegistration  Appeals,  20. 

Sheriff,  see  voce,  infra. 

SisT  OF  Process,  47. 

Small  Debt,  see  voce,  imfra. 

Stated  Case,  23,  26,  27,  48 ;  see  also 
Workmen's  Compensation,  voce 
Procedure  (Appeal). 

Suspension,  see  voce,  imfra. 

Valuation  Appeals,  39-41 ;  see  also 
Valuation  Acts,  wee  Value. 
Bankruptcy,  16,  17,  70. 
Bill  of  Exceptions,  see  voce  Jury  Trial, 

infra. 
Billposting,  see  voce  Sheriff,  infra. 
Burgh  Police  Acts,  1,  2. 
Caution,  80,  94,  95,  104. 
Civil  or  Criminal,  see  voce  Eeview  (II.), 

infra. 
Companies  Act,  1908,  81,  85. 
Dean  of  G-uild,  3. 
Diligence,  Suspension  of  Charge,  96, 98- 

100, 102-104 ;  see  also  voce  Diligence. 
Education  Department,  Eeduction  of 

Orders  of,  90  ;  see  also  Education, 

voce  School. 
Employers'  Liability  Act,  1880,  Appeal 

UNDER,  12,  49. 
Expenses,  Appeal  on  Question  of,  4-6, 

71,  72,  74,  75. 
Final  Judgment,  13,  19,  78,  87,  88. 


S49 


EEVIEW 


850 


Housing,    Town  Planning,    &c..    Act, 

1909,  27. 
House  of  Lords,  43-46;  see  also  Pko- 

CESs,  voce  Appeal. 
Husband  and  Wife,  79,  87. 
Interdict,  Breach  of,  24,  25. 
Jury  Trial,  44,  49-68 ;  see  also  Process, 
voce  Jury  Trial. 
Appeal  for,  49-53. 
Bill  of  Exceptions,  54. 
Excessive  Damages,  58-60. 
Failure  to  Proceed  to  Trial,  61. 
Grounds  of  Granting  New  T  rial 

62. 
Interlocutor    Fixing    Questions, 

Appeal  against,  55. 
Misdirection,      New     Trial     on 

Grounds  of,  57. 
New  Trial,  56-66. 
Proof  or  Eemit  for  Jury  Trial, 

44,  51,  53. 
Eemit  to  Sheriff  for  Jury  Trial, 

50-53. 
Third  Trlal  Allowed,  63,  64. 
Unsuccessful    Party,    Judgment 

Entered  for,  67,  68. 
Verdict   Contrary   to   Evidence, 
65-68. 
Leave  to  Appeal,  22,  28,  44,  69,  77. 
Xicensing  Appeals,  7-9 ;  see  also  Licens- 
ing Laws,  voce  Appeal. 
In  Criminal   Courts,  see  Eeview 
(II.),  infra. 
Local  Government  Board,  10,  42. 
Lord  Ordinary  on'  Bills  in  Vacation, 

Appeal  against,  85. 
Lunacy  Act,  1857,  13. 
Magistrates,  1,  2,  7-9,  14,  27. 
Merchant  Shipping  Act,  1894,  48. 
Parish  Council,  10,  13,  20,  35,  36,  42. 
Patents  and  Designs  Act,  1907,  78. 
Poor  Law  Appeals,  10,  13,  35,  42. 
Proof  or  Eemit  for  Jury  Trial,  44,  51, 

53. 
Eailway  and  Canal  Commissioners,  11. 
JIeclaiming  Note,  69-89. 

Accountant  of  Court,  Eeport  by, 

70. 
Auditor's   Eeport,     Interlocutor 

Approving  of,  75,  83. 
Double  Eeclaiming  Notes,  86. 
Error  in  Interlocutor,  76. 
Expenses,  Question  of,  71,  72,  74, 

75 ;  and  see  voce,  supra. 
Failure  to  Intimate,  73. 
Final  Interlocutor,  87,  88 ;  see  also 

voce  Final  Judgment,  mp-a. 
Husband  and  Wife,  79,  87. 
Interlocutor  Ordering  Accounts 
TO  BE  Lodged,  69. 


Eeclaiming  Note  {continued) — 
Leave  to  Eeclaim,  69,  77. 
Lord  Ordinary  on  Bills  in  Vaca- 
tion, 85. 
Note   Presented   before    Eecord 

Closed,  79. 
Patents  and  Designs  Act,  1907,  78. 
Printing,  see  Process,  voce  Printing. 
TiMEOUS  Lodging,  76,  81-83;  see 
also  Process,  voce  Eeclaiming 
Note. 
"Whole  Subject-Matter  of  Cause,' 

84. 
Winding-up  Order,  85. 
Withdrawal  of  Eeclaiming  Note, 
89. 
Eeduction,  90,  93 ;  see  also  voce  (1)  Pro- 
cess; (2)  Sheriff,  voce  Procedure; 
(3)  Fraud. 
Eegistration  Appeal  Court,  20. 
Eemit   from    Sheriff    to    Court    of 

Session,  37. 
Eemit    to    Sheriff    from    Court    of 

Session,  50-53. 
Eemoval  of  Cause,  23 ;  see  also  Sheriff, 

voce  Procedure. 
EiVER  Pollution,  22,  23. 
School  Board,  90;  see  also  Education, 

voce  School. 
Sheriff,  Appeals  from,  12-38,  47,  91,  92, 
96-103. 
Bankruptcy,  16,  17. 

BiLLPOSTING,  14. 

Burial  Grounds  Act,  1855,  18. 
Final  Judgment,  13,  19. 
Friendly  Societies  Act,  1896,  26. 
Interdict,  Breach  of,  24,  25. 
Housing,  Town  Planning,  &c..  Act, 

1909,  27. 
Jury  Trial,  see  voce,  supra. 
Lunacy  Act,  1857,  13. 
Eegistration  Appeal  Court,  20. 
Eemit,  37,  50-53. 
Eemoval   of   Cause,    23 ;    see  also 

Sheriff,  voce  Procedure. 
Eiver  Pollution,  22,  23. 
Small  Debt,  91,  92,  97-101 ;  see  also 
voce  Eeview  (II.),  infra. 

Procedure    in    Small    Debt 
Court,  see  voce  Debt. 
Summary  Cause,  28-31,  48. 
Summary    Ejection,     Application 

fob,  21. 
Summary  Eemoving,  21,  32. 
Value  of  Cause,  29-31,  33-38,  91, 

102,  103. 
Workmen's  Compensation,  12;  see 

also  Workmen's  Compensation, 

voce  (1)  Compensation  (Eeview); 

(2)  Procedure  (Appeal). 
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SisT,    Interlocutor    Sisting   Process, 

Appeal  against,  47. 
Small  Debt  Appeals,   91,   92,   97-101 ; 
see  also  voce  (1)  Review  (it),  infra; 
(2)  Debt. 
Stated  Case,  23,  26,  27,  48 ;  see  also  voce 

Workmen's  Compensation. 
Stated  Case  in  Criminal  Courts,  see 

Eeview  (II.),  infra. 
Statutory  Exclusion  of   Eeview,   1.3, 
78,  93;  see  also  Jurisdiction,  voce 
Privative. 
Summary  Cause,  28-31,  48. 
Summary  Ejection,  Application  for,  21. 
Summary  Eemoving,  21,  32. 
Suspension,  21,  80,  94-104;  see  also  voce 
(!)    Eeview    (II.),    infra;    (2) 
Sheriff,  voce  Procedure. 
Agent     Disbueser,      Decree      in 

Favour  of,  96. 
Caution,  80,  94,  95,  104. 
Citation,  98. 

"  Competent  and  Omitted,"  96. 
Diligence,  Suspension  of  Charge, 
96,  98-100,  102-104 ;  see  also  wee 
Diligence. 
Small  Debt  Decree,  97-101 ;  see 
also  voce  (1)  Debt;  (2)  Eeview 
(II.),    infra;    (3)   Small    Debt, 


Value  of  Cause,  102,  103;  and  see 
voce,  infra. 

Trustee's  Discretionary  Powers,  Ee- 
view BY  Court,  see  Trust,  voce 
Trustee  (Powers). 

Valuation  Appeals,  39-41 ;  see  also 
Valuation  Acts,  voce  Value. 

Value  of  Cause,  29-31,  33-38,  91, 102, 103. 

Workmen's  Compensation  Acts,  12; 
see  also  Workmen's  Compensation, 
voce  (1)  Compensation  (Review); 
(2)  Procedure  (Appeal). 

Wrongous  Use  of  Diligence,  92;  see 
also  voce  Abuse  of  Process. 

1.  Appeal — Competency— Burgh— Burgh 
Police  Act,  1892  (55  &  56  Vict.  c.  55),  sec. 
339— Burgh  Police  Act,  1903  (3  Edw.  VII. 
c.  33),  sec.  104  (2)  (s) — Summary  Prosecu- 
tions Appeals  Act,  1875  (38  &  39  Vict. 
c.  62) — Summary  Jurisdiction  Act,  1908 
(8  Edw.  VII.  c.  65),  sees.  3  and  4,  and 
Schedule  A. — Held  that  an  appeal  under 
the  Burgh  Police  Act,  1892,  sec.  339,  as 
amended  by  the  Burgh  Police  Act,  1903, 
sec.  104  (2)  (s),  to  the  Court  of  Session,  in 
terms  of  the  Summary  Prosecutions  Appeals 
Act,  1875,  had  been  competently  brought 
to  that  Court.  The  repeal  of  the  last- 
mentioned  Act  by  the  Summary  Jurisdic- 
tion  Act,    1908,   does   not   affect  the   in- 


dependent right  of  appeal  to  the  Court  of 
Session  given  by  Burgh  Police  Acts,  and 
does  not  prevent  the  appeal  procedure 
described  in  the  Summary  Prosecutions 
Appeals  Act,  1875,  still  being  used.  Bwgh 
of  Cumnock  and  Holmhead  v.  Murdoch,  1910, 
S.  C.  571;  47  S.  L.  E.  460;  1910,  1 
S.  L.  T.  312. 

2.  Appeal— Competency— Burgh— Magis- 
trates— Orders  and  Requisitions — Appeal 
against  Order  for  Formation  of  Streets- 
Property  Outwith  Burgh  —  Burgh  Police 
(Scotland)  Act,  1892  (55  &  56  Vict.  c.  55), 
sec.  339. — An  owner  of  lands  abutting  on 
a  private  street,  who  had  been  served  with 
a  notice  calling  on  him  to  have  the  footway 
formed  in  front  of  his  property,  appealed 
to  the  Court  of  Session  on  the  ground  that 
the  street  and  his  property  were  outwith 
the  burgh  boundary.  Held  that  the  appeal 
was  incompetent,  the  hypothesis  upon 
which  the  right  of  appeal  rested  being 
that  the  appellant  was  within  the  burgh. 
Christie  v.  Magistrates  of  Leven,  1912,  S.  C. 
678 ;  49  S.  L.  E.  541 ;  1912,  1  S.  L.  T.  345. 

3.  Appeal — Competency— Dean  of  Guild 
—Order  to  Remove- Advertising  Hoarding 
—Edinburgh  Corporation  Act,  1899  (62  &  63 
Vict.  c.  Ixxi.),  sec.  48.— In  an  application 
under  sec.  48  (2)  of  the  Edinburgh  Cor- 
poration Act,  1899,  the  Dean  of  G-uild 
ordered  the  removal  of  an  advertising 
hoarding  in  respect  that  it  was  insecure 
and  incapable  of  being  rendered  safe.  The 
respondent  appealed.  The  Court  repelled 
an  objection  to  the  competency  of  the 
appeal  on  the  ground  that  the  question 
was  one  of  fact.  Somerville  v.  New  Edin- 
burgh Billposting  Coy.,  1911;  48  S.  L.  E. 
477  ;  1911,  1  S.  L.  T.  350. 

4.  Appeal  —  Competency  —  Expenses. — 
A  personal  creditor  of  a  tenant  poinded 
certain  effects  belonging  to  the  tenant 
which  had  already  been  sequestrated  for 
rent.  The  proprietrix  brought  an  action 
in  the  Sheriff  Court  against  the  creditor 
and  the  sheriff  officer  whom  he  employed 
to  obtain  interdict  against  a  sale  under 
the  poinding,  but  having  herself  sold, 
restricted  her  conclusions  to  a  case  for 
expenses.  The  Sheriff  having  awarded 
expenses,  the  sheriff  officer  appealed.  The 
Court  entertained  the  appeal  on  the  ground 
that  the  expenses  were  the  merits,  the 
whole  question  being  whether  the  applica- 
tion for  interdict  was  justified.  Wyllie  v. 
Fisher,  1907,  S.  C.  686  ;  44  S.  L.  E.  506  ;, 
14  S.  L.  T.  894. 
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5.  Appeal  —  Competency  —  Expenses. — 

Opinions  that,  appeals  on  questions  of 
expenses  should  be  discouraged.  Caldwell 
V.  Dykes,  1906,  8  F.  839 ;  43  S.  L.  R.  606  ; 
14  S.  L.  T.  67. 

6.  Appeal  —  Competency  —  Expenses  — 
Appeal  on  Question  of  Expenses  Merely- 
Tender. — An  action  was  raised  in  the  Sheriff 
Court  concluding  for  payment  of  £150, 
with  interest  from  the  date  of  citation. 
The  £150  consisted  of  £75  of  advances 
and  £75  in  name  of  bonus.  The  defender 
on  record  tendered  the  £75  of  principal, 
with  expenses  to  the  date  of  tender,  but 
omitted  to  tender  interest.  Pursuer,  how- 
ever, went  to  proof  and  ultimately  obtained 
a  decree  for  £75,  with  interest  and  ex- 
penses, including  the  expenses  of  the  proof. 
The  defender  then  appealed  to  the  Court 
of  Session  solely  on  the  question  of  ex- 
penses, and  contended  that  he  was  entitled 
to  expenses  from  the  date  of  the  inter- 
locutor allowing  proof.  The  Court,  holding 
that  the  allowance  to  the  pursuer  of  the 
expenses  of  the  proof  was  clearly  unjust, 
sustained  the  appeal.  Garrioch  v.  Glass, 
1911,  S.  C.  453;  48  S.  L.  K  347;  1911, 
1  S.  L.  T.  89. 

7.  Appeal  —  Competency  —  Licensing 
Appeal  — Mandate  — Unauthorised  Act  — 
Licensing  Act,  1903,  sec.  22.— Held  that  a 
mandate  to  A.  to  appear  and  object  to  the 

f ranting  of  a  licence  "  at  the  forthcoming 
licensing  Coutt"  applied  to  the  Licensing 
Court  only  and  not  to  the  Appeal  Court. 
Goodall  V.  Bilsland  and  Others;  Cassidy  v. 
Bilsland  and  Others,  1909,  S.  C.  1152;  46 
S.  L.  E.  555;  1909,  1  S.  L.  T.  376. 

8.  Appeal  — '  Competency  —  Licensing 
Appeal  —  Refusal  of  Transfer  —  Licensing 
Act,  1903,  sec.  22.— It  is  competent  to 
appeal  to  the  Appeal  Court  against  the 
refusal  of  a  transfer  of  a  licence.  Skinner 
V.  BresUn,  1905  (0.  H.),  13  S.  L.  T.  91. 

9.  Appeal  —  Competency  —  Licensing 
Appeal— Resolution  Defining  "Particular 
Locality."— An  appeal  to  the  Licensing 
Appeal  Court  is  incompetent  against  a 
resolution  of  the  magistrates  regulating 
the  hours  of  closing  in  a  "particular 
locality."  Black  v.  GrangeTrumth  Magistrates, 
1907,  S.  C.  218;  44  S.  L.  E.  185;  14 
S.  L.  T.  548. 

10.  Appeal— Competency— Local  Govern- 
ment Board— Court  of  Session— Poor  Law 
—  "Adequate  Belief"  — Poor  Law  Act, 
1845  (8  &  9  Vict.  c.  83),  sees.  74  and  75.— 


An  offer  of  admission  to  the  poorhouse  by 
a  Parish  Council  is  not  final,  but  is  subject 
to  review  by  the  Local  Grovernment  Board 
and  the  Court  of  Session  on  the  ground  of 
being  "inadequate."  Guthill  v.  Inverkeilw 
Parish  CouTicil,  1910,  S.  C.  206 ;  47  S.  L.  E. 
134;  1909,  2  S.  L.  T.  422. 

11.  Appeal— Competency — Railway  and 
Canal  Commissioners  —  Appeal  against 
Order  for  Proof  after  Diligence  Obtained 
—  Bar  —  Railway  and  Canal  Traffic  Act, 
1888  (51  &  52  Vict.  c.  25),  sec.  17— A.  S., 
1st  June  1889,  sec.  2.— In  an  application 
to  the  Railway  and  Canal  Commissioners 
by  certain  traders  against  certain  railway 
companies  the  Commissioners  intimated 
verbally  that  an  inquiry  would  be  allowed. 
Shortly  thereafter  the  respondents  obtained 
a  diligence  for  the  recovery  of  documents 
in  terms  of  a  specification.  The  Commis- 
sioners thereafter  made  a  written  order 
allowing  proof  before  answer,  and  against 
that  order  the  respondents  appealed.  The 
applicants  objected  to  the  competency  of 
the  appeal  on  the  ground  that  the  respon- 
dents had  barred  themselves  from  insisting 
therein  by  obtaining  the  diligence  for  the 
recovery  of  documents.  Held  that  the 
appeal  was  competent.  John  Watson,  Ltd. 
V.  Caledonian  Bly.  Coy.,  1910,  S.  C.  1066 ; 
47  S.  L.  E.  848;  1910,  2  S.  L.  T.  175. 

12.  Appeal  —  Competency  —  Sheriff  — 
Action  of  Damages  by  Father  of  Deceased 
Workman  against  Son's  Employers  — 
Workmen's  Compensation  Act,  1906  (6 
Edw.  VII.  c.  58),  sees.  13  and  li.—Held 
that  the  limitation  of  appeal  in  sec.  14  of 
the  Workmen's  Compensation  Act,  190ti, 
with  regard  to  actions  of  damages  at  the 
instance  of  injured  workmen,  was  made 
applicable  by  sec.  13  to  actions  at  the 
instance  of  the  persons  specified  in  the 
latter  section ;  and  accordingly  that  an 
appeal  (save  on  a  question  of  law)  in  an 
action  of  damages  brought  by  the  father 
of  a  deceased  workman  against  his  son's 
employers  at  common  law  or  under  the 
Employers'  Liability  Act,  1880,  was  incom- 
petent {dicta  in  Laurie  v.  Banknock  Coal 
Coy.  Ltd.,  1912  (H.  L.),  S.  C.  20,  followed). 
Cook  V.  Bonnybridge  Silica  and  Fireclay  Coy. 
Ltd.,  1914,  S.  C.  740;  51  S.  L.  E.  529; 
1914,  1  S.  L.  T.  430.  (And  see  Shekiff, 
voce  Procedure.) 

13.  Appeal  —  Competency  —  Sheriff  — 
Action  to  Determine  Liability  for  Pauper 
Lunatic— Lunacy  (Scotland)  Act,  1857  (20 
&  21  Vict.  c.  71),"  sec.  78.— Held  that 
sec.  78  of  the  Lunacy  Act,  1857  (which 
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provides  that  the  judgment  of  the  Sheriff 
shall  be  final),  only  applies  to  the  summary 
recovery  of  expenses  with  regard  to  pauper 
lunatics  where  the  liability  for  these  is  not 
disputed,  and  has  no  application  to  actions 
brought  to  determine  the  liability  of 
parishes  inter  se  for  the  support  of  pauper 
lunatics,  and  accordingly  does  not  prevent 
an  appeal  to  the  Court  of  Session  in  such 
actions.  Stirling  Parish  Council  v.  Dunblane 
Parish  Council,  1912,  S.  C.  316 ;  49  S.  L.  R. 
271;  1912,  1  S.  L.  T.  32.  (And  see  voce 
Poor.) 

14.  Appeal— Competency— Sheriff— Ad- 
ministrative Function  —  Act  —  Edinburgh 
Corporation  Act,  1899,  sec.  45— Edinburgh 
Corporation  Act,  1906,  sec.  77— Billpost- 
Ing. — The  above  sections  relate  to  bill- 
posting  in  Edinburgh  and  give  the  magis- 
trates authority  to  prevent  the  posting  of 
bills  on  reason  assigned.  From  their 
decision  an  appeal  is  given  to  the  Sheriff 
of  Midlothian.  Held  that  after  a  Sheriff- 
Substitute  had  dealt  with  such  an  appeal 
no  appeal  to  the  Sheriff  was  competent. 
Allen  <&  Sons'  Billposting,  Ltd.  v.  Edinburgh 
Corporation,  1909,  S.  C.  70;  46  S.  L.  E.  65 ; 
16  S.  L.  T.  410. 

15.  Appeal  —  Competency  —  Sheriff  — 
Appeal  to  Sheriff  not  Insisted  in.— Parties 
who  have  appealed  to  a  Sherifi'  and  then 
not  insisted  in  their  appeal  cannot  then 
appeal  to  the  Court  of  Session.  Manchester 
<ind  Comity  Bank,  Ltd.  v.  Mom-e,  1909,  S.  C. 
246;  46  S.  L.  E.  222;  16  S.  L.  T.  595. 

16.  Appeal  —  Competency  —  Sheriff  — 
Bankruptcy — Trustee  —  Election  of —Ad- 
verse Interest— Ultra  vires— Bankruptcy 
(Scotland)  Act,  1856  (19  &  20  Vict.  c.  79), 
sees.  68,  71. — At  a  meeting  for  the  election 
of  a  trustee  in  a  sequestration,  objection 
was  taken  to  a  candidate  on  the  ground 
that  he  had  an  interest  adverse  to  the 
general  body  of  creditors,  his  claim  being 
founded  upon  documents  as  to  which  ques- 
tions as  alleged  must  necessarily  arise.  The 
Sheriff  having  repelled  the  objection  and 
declared  the  candidate  elected,  an  appeal 
was  taken  upon  the  ground  that  the 
candidate  being  ineligible  under  sec.  68  of 
the  Bankruptcy  (Scotland)  Act,  1856,  the 
Sheriff  had  acted  ultra  vires.  Held  that  the 
Sheriff  had  not  acted  ultra  vires,  and  conse- 
quently that  the  appeal  was  under  sec.  71 
of  the  Bankruptcy  (Scotland)  Act  incom- 
petent. Orierson  and  Another  v.  Ogihy's 
Tr.,  1908,  S.  C.  959;  45  S.  L.  E.  722;  16 
S.  L.  T.  161. 


17.  Appeal  —  Competency  —  Sheriff  — 
Bankruptcy— Trustee— Election  —Error  of 
Sheriff— No  Appeal.— There  is  no  appeal 
from  the  Sheriff's  decision  on  the  election 
of  a  trustee,  even  where  he  makes  a  mistake 
in  counting.  Yeaman  v.  Little,  1906,  8  F. 
702;  43  S.  L.  E.  504;  13  S.  L.  T.  971. 


18.  Appeal  —  Competency  —  Sheriff  — 
Burial  Grounds  (Scotland)  Act,  1855  (18  & 
19  Vict.  c.  68),  sees.  10  and  Z%—Held  that 
the  only  appeal  allowed  by  the  Act  was 
the  appeal  to  the  Lord  Ordinary  provided 
for  in  sec.  10,  and  that  there  was  no  appeal 
from  the  Sherifi"-Substitute  to  the  Sheriff. 
Parish  Council  of  Strichen  v.  Goodwillie,  1908, 
S.  C.  835 ;  45  S.  L.  E.  684 ;  16  S.  L.  T.  70. 


19.  Appeal  —  Competency  —  Sheriff  — 
"Final  Judgment" — Process  of  Competi- 
tion—Sheriff Courts  (Scotland)  Act,  1907 
(7  Edw.  VII.  c.  51),  sees.  3  (h),  and  28  (1), 
as  Amended  by  Sheriff  Courts  (Scotland) 
Act,  1913  (2  &  3  Geo.  V.  c.  28)-Court  of 
Session  Act,  1868  (31  &  32  Vict.  c.  100), 
sec.  53.— In  an  action  in  the  Sheriff  Court 
which  raised  the  question  of  the  rights  of 
the  parties  in  certain  articles  belonging  to 
a  principal  debtor  and  arrested  in  the 
hands  of  a  third  party,  the  Sheriff,  on 
appeal,  pronounced  an  interlocutor  finding 
that  the  security  on  which  one  of  the 
claimants  based  his  claim  was  invalid, 
repelling  his  pleas,  and  remitting  the  cause 
back  to  the  Sheriff-Substitute.  Held  that 
the  unsuccessful  claimant  was  entitled  to 
appeal  against  this  interlocutor  to  the 
Court  of  Session  in  respect  that  it,  so  far 
as  it  concerned  him,  was  a  final  judgment. 
Glasgow  Corporation  v.  General  Accident,  &c., 
Assurance  Corporation,  Ltd.,  1914,  S.  C.  835 ; 
51  S.  L.  E.  712;  1914,  2  S.  L.  T.  64. 


20.  Appeal  —  Competency  —  Sheriff  — 
Registration  Appeal  Court  —  Claim  to 
Parish  Council  Franchise  —  Municipal 
Franchise— Local  Government  (Scotland) 
Act,  1894  (57  &  58  Vict.  c.  58),  sec.  12  (6) 
—Town  Councils  (Scotland)  Act,  1900  (63 
&  64  Vict.  c.  49),  sec.  29.— Held  that  an 
appeal  to  the  Eegistration  Appeal  Court 
from  a  decision  of  the  Sheriff  with  regard 
to  a  claim  to  the  Parish  Council  franchise  is 
competent ;  and  observed  that  Wood  v.  Laing 
(1897,  24  E.  382),  where  the  Court  refused 
to  entertain  a  question  as  to  a  municipal 
register,  was  decided  prior  to  the  passing 
of  the  Town  Councils  Act,  1900.  MacLellan 
V.  Nish,  1911,  S.  C.  510;  48  S.  L.  E.  253; 
1911,  1  S.  L.  T.  68. 
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21.  Appeal  —  Competency  —  Sheriff  — 
Removing  —  Application  for  "Summary 
Ejection"— Sheriff  Courts  (Scotland)  Act, 
1907  (7  Edw.  VII.  c.  51),  sec.  37— Court  of 
Session  Act  (Judicature  Act),  1825  (6  Geo. 

IV.  c.  120),  sec.  44.— A  landlord  who  had 
duly  given  notice  of  termination  of  tenancy 
to  a  tenant  under  sec.  37  of  the  Sheriff 
Courts  Act,  1907,  obtained  a  warrant  for 
his  summary  ejection  in  the  Sheriff  Court. 
The  tenant  appealed  to  the  Court  of 
Session.  Held  that  the  appeal  was  incom- 
petent on  the  ground  that  the  "  summary 
ejection  "  of  sec.  37  was  really  a  removing 
in  the  sense  of  the  Judicature  Act,  and  was 
therefore  reviewable  only  by  a  suspension. 
Campbell's  Trs.  v.  O'NeUl,  1911,  S.  C.  188; 
48  S.  L.  E.  115 ;  1910,  2  S.  L.  T.  392. 

22.  Appeal  —  Competency  —  Sheriff  — 
Elvers  Pollution  Prevention  Act,  1876 
(39  &  40  Vict.  c.  75),  sec.  11  — Appeal 
against  Interlocutory  Judgment — Leave  to 
Appeal  —  Sheriff  Courts  (Scotland)  Act, 
1907  (7  Edw.  VII.  c.  51),  sec.  28.— Held 
(diss.  Ld.  Salvesen)  that  the  provisions  of 
sec.  28  of  the  Sheriff  Courts  Act,  1907, 
which  exclude  appeal  to  the  Court  of 
Session  against  an  interlocutory  judgment 
of  the  Sheriff  unless  by  his  leave,  apply  to 
appeals  in  proceedings  under  the  Rivers 
Pollution  Prevention  Act,  1876,  and  accord- 
ingly that  an  appeal  by  special  case  against 
an  interlocutory  judgment  of  the  Sheriff  in 
such  proceedings,  although  the  Sheriff  had 
himself  stated  the  special  case,  was  incom- 
petent, as  leave  to  appeal  had  not  been 
formally  obtained.    Dumfries  County  Council 

V.  Langholm  Magistrates,  1913,  S.  C.  307; 
50  S.  L.  E.  209 ;  1912,  2  S.  L.  T.  473. 

23.  Appeal  —  Competency  —  Sheriff  — 
Eiver  Pollution — Removal  of  Cause.— An 
appeal  from  a  Sheriffs  decision  in  a  matter 
concerning  river  pollution  dismissed  as  in- 
competent, in  respect  that,  in  terms  of 
sec.  11  of  the  Elvers  Pollution  Prevention 
Act,  1876,  review  could  be  obtained  only 
by  stated  case  or  removal.  Lanark  County 
Council  v.  Airdrie  and  Coatbridge  Magistrates, 
1906,  8  F.  802;  43  S.  L.  E.  632;  14 
S.  L.  T.  92. 

24.  Appeal  —  Competency  —  Sheriff  — 
Breach  of  Interdict— Application  to  Sheriff 
for  Warrant  to  Imprison.— Applications  to 
the  Sheriff  for  warrant  to  imprison  for 
breach  of  interdict  are  quasirCTimma].  in 
their  nature,  and  can  be  appealed  notwith- 
standing an  agreement  between  the  parties 
to  the  contrary,  or  a  course  of  dealing  which 


would  otherwise  have  constituted  him  an 
arbiter.  Stark's  Trs.  v.  Duncan,  1906, 
8  F.  429;  43  S.  L.  E.  288;  13  S.  L.  T. 
737. 

25.  Appeal  —  Competency  —  Sheriff  — 
Breach  of  Interdict— Sentence  in  Sheriff 
Court.— An  appeal  to  the  Court  of  Session 
against  a  judgment  of  the  Sheriff  imposing 
a  sentence  in  a  petition  and  complaint  for 
breach  of  interdict  granted  in  the  SherifT 
Court  is  competent.  Maclachan  v.  Bruce, 
1912,  S.  C.  440;  49  S.  L.  E.  433;  1912, 
1  S.  L.  T.  129. 

26.  Appeal  —  Competency  —  Sheriff  — 
Stated  Case— Competency  of  Stated  Case 
after  Judgment  Pronounced  —  Friendly 
Societies  Act,  1896  (59  &  60  Vict.  c.  25), 
sec.  68  (7).— Held  that  a  stated  case  under 
sec.  68  of  the  Friendly  Societies  Act,  1896, 
submitting  for  review  certain  questions  of 
law  decided  by  the  Sheriff,  was  incompetent 
(Johnston's  Trs.  v.  Glasgow  Corporation,  1912, 
S.  C.  300,  followed).  Smith  v.  Scottish  Legal 
Life  Assurance  Society,  1912,  S.  C.  611; 
49  S.  L.  E.  457 ;  1912,  1  S.  L.  T.  270. 

27.  Appeal  —  Competency  —  Sheriff  — 
Stated  Case  —  Housing,  Town  Planning. 
&c.,  Act,  1909  (9  Edw.  VII.  c.  44),  sees. 
17  (3)  and  39  (1).— The  Sheriff  pronounced 
an  interlocutor  quashing  a  closing  order 
made  by  a  local  authority  under  the 
Housing,  Town  Planning,  &c.,  Act,  1909. 
Held  that  a  stated  case  submitting  for 
review  certain  questions  of  law  decided  by 
the  Sheriff  was  incompetent  (Steele  v. 
M'Iniosh  Brothers,  1879,  7  E.  192,  followed). 
Johnston's  Trs.  v.  Glasgow  Corporation,  1912 
S.  C.  300;  49  S.  L.  E.  269;  1912,  1 
S.  L.  T.  71. 

28.  Appeal  —  Competency  —  Sheriff  — 
"Summary  Cause"  — Leave  to  Appeal- 
Form  of  Interlocutor— "  Important  Ques- 
tions of  Law"— Sheriff  Courts  (Scotland) 
Act,  1907  (7  Edw.  VII.  c.  51),  sec.  8.— In 
a  summary  cause  the  Sheriff,  on  appeal, 
pronounced  an  interlocutor  containing 
findings  in  fact  and  in  law  and  assoilzieing 
the  defenders.  He  appended  a  note  in 
which  he  discussed  the  authorities  on  which 
his  judgment  was  based.  Within  seven 
days  thereafter  he  granted  leave  to  appeal. 
The  pursuer  having  appealed  to  the  Court 
of  Session  the  defenders  objected  to  the 
competency  of  the  appeal  on  the  ground 
that  the  Sheriff  had  failed  in  his  inter- 
locutor to  express  his  opinion  that  im- 
portant questions  of   law   were   involved 
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and  to  state  the  same,  as  directed  by  the 
Sheriff  Courts  Act,  1907,  sec.  8.  The 
Court,  holding  that  the  conditions  necessary 
to  a  competent  appeal  to  the  Court  of 
Session  had  been  satisfied,  repelled  the 
objection.  Craiiston  v.  Mallow  &  Lien,  1911, 
S.  C.  1133;  48  S.  L.  R.  930;  1911,  2 
S.  L.  T.  140. 

29.  Appeal  —  Competency  —  Sheriff  — 
"Summary  Cause"  —  Value  of  Cause  — 
"Important  Questions  of  Law  "—Sheriff 
Courts. Act,  1907  (7  Bdw.  VII.  c.  51),  sees. 
3  (i),  8  and  28. — In  an  action  in  the  Sheriff 
■Court,  concluding  for  £30  rent  for  salmon 
fishings,  the  Sheriff-Substitute  granted 
decree.  The  Sheriff,  on  appeal,  on  23rd 
July  1909  recalled  his  Substitute's  inter- 
locutor and  remitted  the  cause  for  further 
procedure,  and  on  28th  July  granted  the 
pursuer  leave  to  appeal  upon  certain 
questions  of  law  stated.  The  competency 
of  the  appeal  was  objected  to  in  respect 

(1)  that  this  was  a  "  summary  cause,"  and 

(2)  that  the  Sheriff  in  his  interlocutor  of 
23rd  July  had  not  stated  that  there  were 
"important  questions  of  law,"  and  what 
these  questions  were.  The  Court  sustained 
the  competency,  holding  that  this  was  a 
casus  improvisus  under  sec.  8  of  the  Act, 
and  that  sec.  28  applied.  Observations  by 
the  Court  on  the  meaning  of  sec.  8.  Duke 
of  Argyll  v.  Mui/r,  1910,  S.  C.  96;  47 
S.  L.  E.  67 ;  1909,  2  S.  L.  T.  347. 

30.  Appeal  —  Competency  —  Sheriff  — 
Summary  Cause— Value  of  Cause — Sheriff 
Courts  Act,  1907  (7  Bdw.  VII.  c.  51),  sees. 
3  (i),  8  and  28. — In  an  action  in  the  Sheriff 
Court  for  payment  of  two  sums  amounting 
in  cumulo  to  £26,  12s.,  being  the  interest 
due  at  a  particular  term  under  two  bonds 
and  dispositions  in  security,  payment  of 
said  interest  having,  as  the  pursuer  averred, 
been  undertaken  by  the  defender  in  terms 
of  a  letter  of  obligation  granted  by  him, 
the  defender  was  assoilzied.  On  an  appeal 
to  the  Court  of  Session  the  defendant 
objected  to  the  competency.  Held  that 
as  it  appeared  from  the  initial  writ  that 
the  action  involved  a  continuing  obligation 
-of  greater  value  than  £50  the  cause  was 
not  a  summary  one  in  the  sense  of  sec.  8 
of  the  Sheriff  Courts  Act,  1907,  and  objec- 
tion repelled  (Duke  of  Argyll  v.  Muir,  1910, 
S.  C.  96,  distinguished).  Stevenson  v.  Sharp, 
1910,  S.  C.  580;  47  S.  L.  R.  511  ;  1910, 
1  S.  L.  T.  275. 

31.  Appeal  —  Competency  —  Sheriff  — 
■"  Summary  Cause  "  —  Value    of   Cause  — 


Sheriff  Courts  (Scotland)  Act,  1907  (7  Bdw. 
VII.  c.  51),  sees.  3  (i),  8  and  28.— Held  that 
a  Sheriff  Court  action  for  payment  of  £43 
odd,  alleged  to  be  due  under  an  advertising 
contract  was  not  a  summary  cause  in  the 
sense  of  sec.  3  (i)  of  the  Act  of  1907,  in 
respect  that  it  appeared  from  the  initial 
writ  that  the  real  controversy  between 
the  parties  involved  the  interpretation  of  a 
continuing  contract  which  affected  a  larger 
sum  than  £50,  and  consequently  that  under 
sec.  28  an  appeal  to  the  Court  of  Session 
was  competent.  Observed  (by  the  Lord 
President) :  "  I  do  not  think  that  this  is 
an  action  for  payment  of  money  alone,  and 
I  think  that  a  summary  cause  in  the  sense 
of  that  section  must  mean  an  action  for 
payment  of  money  and  nothing  else." 
Abrahams,  Ltd.  v.  Campbell,  1911,  S.  C. 
353;  48  S.  L.  R.  191  ;  1911,  1  S.  L.  T.  2. 

32.  Appeal  —  Competency  —  Sheriff  — 
Summary  Bemoving — Discretion  of  Sheriff 
to  Allow  Written  Answers — Sheriff  Courts 
(Scotland)  Act,  1907  (7  Bdw.  VII.  c.  51), 
First  Schedule,  Rules  119,  121,  122.— In  a 
summary  removing  in  the  Sheriff  Court  it 
is  in  the  discretion  of  the  Sheriff  either  to 
allow  or  disallow  written  answers ;  so  held, 
where  written  answers  had  been  tendered 
but  had  been  disallowed,  that  review  was 
excluded.  Thomson  v.  Bent  Colliery  Coy. 
Ltd.,  1912,  S.  C.  242;  49  S.  L.  R.  181; 
1912,  1  S.  L.  T.  53. 


33.  Appeal  —  Competency  —  Sheriff  — 
Value  of  Cause — Action  for  Interdict  and 
for  £50  Damages — Appeal  on  Question  of 
Damages  only — Sheriff  Courts  (Scotland) 
Act,  1907  (7  Edw.  VII.  c.  51),  sec.  28. -An 
action  concluding  for  interdict  and  for  £50 
damages  was  brought  in  the  Sheriff  Court. 
The  pursuers,  who  were  tenants  of  an 
advertisement  hoarding,  averred  that  de- 
fenders had  assumed  possession  of  pursuers' 
hoarding  too  soon,  and  had  interfered  with 
their  advertisements.  Interim  interdict 
was  granted;  but  before  judgment  was 
pronounced  on  the  merits  pursuers'  tenancy 
of  the  subjects  expired.  The  conclusion 
for  interdict  being  no  longer  part  of  the 
case,  the  Sheriff  recalled  the  interim  inter- 
dict; but  on  the  pecuniary  conclusion, 
found  the  defenders  liable  in  the  sum  sued 
for.  The  defenders  appealed.  Held  that 
as  the  value  of  the  cause  was  now  entirely 
pecuniary,  and  as  the  sum  sued  for  did  not 
exceed  £50,  the  appeal  was  incompetent. 
David  Allen  &  Sons'  Billposting  Ltd.  v. 
Dundee  and  District  Billposting  Coy.  Ltd., 
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1912,  S.  C.  970;  49  S.  L.  R.  716:  1912, 
1  S.  L.  T.  457. 

34.  Appeal  —  Competency  —  Sheriff  — 
"Value  of  Cause  —  Conjoined  Actions  — 
Sheriff  Courts  Act,  1907  (7  Edw.  VII. 
c.  51),  sec.  7. — Separate  actions  by  different 
pursuers  against  the  same  defender  for 
damages  for  injuries  arising  out  of  one 
accident  were  conjoined  in  the  Sheriff 
Court.  The  conclusions  were  for  £25  in 
the  one  action  and  for  £50  in  the  other. 
In  the  conjoined  actions  decree  was  granted 
for  £60— £10  in  the  one  and  £50  in  the 
other.  On  appeal  to  the  Sheriflf  the  de- 
fender in  the  conjoined  actions  was 
assoilzied.  Held  that  an  appeal  to  the 
Court  of  Session  was  competent.  Campbell 
and  Cowan  &  Coy.  v.  Train,  1910,  S.  C. 
147  ;  47  S.  L.  R.  200 ;  1909,  2  S.  L.  T.  458. 

35.  Appeal  —  Competency  —  Sheriff  — 
Value  of  Cause— Continuing  Liability — 
Competency— Sheriff  Court  Act,  1853  (16 
&  17  Vict.  c.  80),  sec.  22.— Held  that  a 
cause  was  open  to  appeal  to  the  Court  of 
Session  in  which  only  £11,  2s.  and  interest 
was  sued  for,  but  the  decision  in  which 
would  govern  the  chargeability  of  a  pauper 
until  another  settlement  was  established. 
Paisley  Parish  Council  v.  Glasgow  and  Bow 
Parish  Councils,  1907,  S.  C.  674 ;  44  S.  L.  E. 
520;  14  S.  L.  T.  853. 

36.  Appeal  —  Competency  —  Sheriff  — 
Value  of  Cause— Continuing  Liability — 
Sheriff  Courts  (Scotland)  Act,  1907  (7  Edw. 
VII.  c.  51),  sec.  28. — A  parish  which  had 
maintained  a  patient  in  a  district  asylum 
brought  an  action  in  the  Sheriff  Court 
against  the  parish  of  the  patient's  settle- 
ment for  recovery  of  the  sums  expended  in 
maintenance,  amounting  to  £17  odd,  and 
for  decree  relieving  pursuers  of  future  ex- 
penditure. During  the  progress  of  the 
action  the  patient  recovered  and  was  dis- 
charged from  the  asylum.  The  defenders 
were  assoilzied,  and  the  pursuers  appealed. 
Held  that  the  appeal  was  incompetent,  in 
respect  that  the  sum  concluded  for  was 
less  than  £50,  and  that  no  question  of 
continuing  liability  was  involved  {Tait  v. 
Lees,  1903,  5  F.  304,  doubted,  per  the  Lord 
President).  Melrose  Parish  Council  v.  Hawick 
Parish  CoiincU,  1912,  S.  C.  1029 ;  49  S.  L.  R. 
749;  1912,  2  S.  L.  T.  47. 

37.  Appeal  —  Competency  —  Sheriff  — 
Value  of  Cause  —  Kemit  —  Sheriff  Courts 
Act,  1907,  sec.  5  (5).— "Where  the  subject 
of  dispute  in  an  action  in  the  Sheriff  Court 


was  heritage  worth  more  than  £1000  which 
had  been  ex  facie  absolutely  conveyed  by 
the  pursuer  to  the  defender,  but  really  in 
security  of  a  loan,  and  it  was  admitted 
that  the  real  question  between  the  parties 
involved  no  more  than  a  £10  note,  the 
Court  held  it  incompetent  to  have  the  case 
remitted  to  the  Court  of  Session.  Muir- 
head  v.  Gfilmour,  1909,  46  S.  L.  R.  425; 
1  S.  L.  T.  235. 

38.  Appeal  —  Competency  —  Sheriff  — 
Value  of  Cause— Warrant  to  Imprison. — 

A  Sheriff  Court  action  concluded  for 
warrant  to  commit  the  defender  to  prison 
till  he  should  restore  poinded  goods  or 
pay  £9,  8s.  8d.  Held  that  the  value  of 
the  cause  was  below  £25,  and  an  appeal 
incompetent.  Dickson  v.  Bryan,  1889,  16  E. 
673;  26S.  L.  E.  511. 

39.  Appeal  —  Competency  —  Valuation 
Appeal  —  Appeal  against  Becently-fixed 
Rent  where  no  New  Circumstances. — In 
1902  the  yearly  rent  of  a  mill  in  town  was 
fixed  by  the  Court.  In  1 907  the  proprietors 
appealed  against  the  valuation,  which  had 
remained  the  same.  No  new  circumstance 
affecting  the  valuation  was  adduced,  but 
there  was  proof,  not  before  the  Court  on 
the  previous  occasion,  of  the  actual  sale 
prices  of  most  of  the  mills  in  the  town. 
Held  that  it  was  competent  to  reconsider 
the  valuation.  Webster  &  Sons  v.  Assessor 
far  Arbroath,  1908,  S.  C.  613;  45  S.  L.  E. 
508 ;  15  S.  L.  T.  996. 


40.  Appeal  —  Competency  —  Valuation 
Appeal— Entries  in  KoU  other  than  Value. 
— While  the  Valuation  Appeal  Court  has 
no  power  to  entertain  appeals  in  regard  to 
any  entry  in  the  roll  other  than  that  of 
value,  the  Court  is  not  debarred  from 
determining  incidentally  questions  which 
may  affect  other  entries  in  the  roll  (such 
as  the  question  whether  an  appellant  is 
proprietor  or  tenant)  where  the  determina- 
tion of  such  question  is  necessary  to  the 
ascertainment  of  value.  Ferguson  v.  Inver- 
ness Assessor,  1912,  S.  C.  768 ;  49  S.  L.  E. 
158;  1911,  2S.  L.  T.  505. 

41.  Appeal  —  Competency  —  Valuation 
Appeal— Question  of  Who  is  Proprietor.— 
An  appeal  is  not  competent  on  the  question 
of  whether  the  appellant  had  been  wrongly 
entered  in  the  roll  as  proprietor.  British 
Linen  Coy.  v.  Aberdeen  Assessor,  1906,  8  F. 
508 ;  43  S.  L.  E.  442 ;  13  S.  L.  T.  952. 
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42.  Appeal — Competency— Warrant  for 
Removal  of  Pauper  Lunatic  from  Scotland 
to  England — Appeal  to  Local  Government 
Board  —  "Kesidence  of  Lunatic"  —  Poor 
Law  (Scotland)  Act,  1898  (61  &  62  Vict, 
c.  21),  sec.  5.~Held  (rev.  Ld.  Skerrington) 
that  the  word  "  resided "  as  used  in  sec.  5 
of  the  Poor  Law  Act,  1898,  means  "lived" 
without  being  qualified  by  the  word  "in- 
telligently," and  accordingly  that  an  appeal 
to  the  Local  Government  Board  against 
the  removal  of  a  pauper  lunatic  from  Scot- 
land was  competent.  Edinhwgh  Parish 
Council  V.  Local  Government  Board  for 
Scotland,  1914,  S.  C.  241 ;  51  S.  L.  E.  192 ; 
1914,  1  S.  L.  T.  58. 

43.  Appeal — House  of  Lords — Compet- 
ency —  Hypothetical  Case  —  Waiver  by 
Parties  of  Clause  in  Contract  upon  which 
Action  Raised. — An  action  between  ship- 
owners and  charterers  to  recover  a  sum 
as  demurrage  proceeded  upon  the  footing, 
agreed  on  by  the  parties,  that  a  cessor 
clause  in  the  charter-party  should  be 
waived,  and  was  appealed  to  the  House 
of  Lords.  Their  Lordships,  on  the  ground 
that  the  parties  had  concurred  in  asking 
for  an  order  upon  the  footing  that  they 
were  bound  by  a  contract  different  from 
the  contract  by  which  they  actually  were 
bound,  dismissed  the  action,  with  expenses 
to  neither  party.  Glasgow  Navigation  Coy. 
Ltd.  V.  Irrni  Ore  Coy.  Ltd.,  1910  (H.  L.), 
S.  C.  63  ;  47  S.  L.  E.  507 ;  1910, 1  S.  L.  T. 
345. 

44.  Appeal — House  of  Lords — Leave  to 
Appeal  —  Interlocutor  Appointing  Proof 
instead  of  Jury  Trial. — Leave  to  appeal  to 
the  House  of  Lords  against  an  interlocutor 
appointing  a  cause  to  be  tried  before  a 
Lord  Ordinary  without  a  jury  refused. 
Frame  v.  Caledonian  Ely.  Coy.,  1914,  S.  C. 
93 ;  51  S.  L.  E.  67 ;  1913,  2  S.  L.  T.  368. 

45.  Appeal — House  of  Lords— Question  of 
Fact— Concurring  Judgments. — The  House 
refused  to  disturb  concurring  judgments  of 
the  Court  below  on  questions  of  fact.  Their 
Lordships  heard  the  appellants,  and  inti- 
mated that  they  agreed  that  the  judgment 
was  sound.  Jfindram  v.  Robertson,  1906 
(H.  L.),  8  F.  40;  43  S.  L.  E.  672;  14 
S.  L.  T.  178. 

46.  Appeal— House  of  Lords— Reasons  of 
Appeal— Ground  Departed  from  in  Court 
of  Session— Or  Held  Abandoned.— One  of 

the  grounds  of  action  involved  proof.  The 
Court  dismissing  the  action  in  so  far  as 
laid  on  the  other  ground,  the  pursuer  did 


not  move  for  proof.  He  subsequently 
appealed.  The  House  refused  to  order 
inquiry.  The  pursuer  must  be  held  to  have 
abandoned  his  second  ground  of  action. 
Sutherland  v.  Thomson,  1905  (H.  L.),  8  F  1  • 

43  S.  L.  E.  115;  13  S.  L.  T.  617.  '     ' 

47.  Appeal  — Sheriff  Court- Decree  Or- 
daining to  Find  Caution— Interim  Sist.— 
A  Sheriff  Court  interlocutor  which  ad 
interim  sists  process  to  enable  the  pursuers 
to  find  caution  for  expenses  may  be 
appealed.  Eorn  &  Coy.  Ltd.  v.  Tanqyes 
Ltd.,  1906,  8  F.  475;  43  S.  L.  E.  362 ;  13 
S.  L.  T.  824. 

48.  Appeal— Stated  Case— Competency- 
Statutory  —  Summary  Procedure  —  Mer- 
chant Shipping  Act,  1894,  sec.  709— Sum- 
mary Prosecutions  Appeals  Act,  1875, 
sees.  2,  3. — A  seaman's  claim  for  wages 
under  the  Merchant  Shipping  Act,  1894, 
is  not  a  "  cause "  within  the  meaning  of 
the  Summary  Prosecutions  Appeals  Act, 
1875,  to  be  appealed  by  way  of  stated 
case.  Alexander  v.  Little  '&  Coy.,  1906,  8  F. 
841 ;  43  S.  L.  E.  607 ;  14  S.  L.  T.  70. 

49.  Jury  Trial — Appeal  for— Competency 
—Employers'  Liability  Act,  1880.  — It  is 
competent  to  appeal  for  jury  trial  an  action 
under  the  Employers'  Liability  Act,  1880. 
Kelly  v.  James  Fraser  &  Coy.,  1905,  7  F. 
559;  42  S.  L.  E.  424;  12  S.  L.  T.  806. 

50.— Jury  Trial- Appeal  for— No  Ground 
for  £40  Verdict— Remit  to  Sheriff.- The 
Court  being  of  opinion  that  neither  of  two 
pursuers  in  slander  actions  raised  in  the 
Sheriff  Court  could  reasonably  be  entitled 
to  a  verdict  of  more  than  £20,  refused 
issues,  remitted  to  the  Sheriff  to  allow  a 
proof,  and  found  the  pursuers  liable  in  the 
expenses  of  the  appeal.  Smellies  v.  White- 
law,  1907,  44  S.  L.  E.  586  ;  14  S.  L.  T.  865. 
Cf.   Kennedy  v.   Bruce,    1907,  S.  C.  845: 

44  S.  L.  E.  593 ;  14  S.  L.  T.  885. 

51.  Jury  Trial  — Appeal  for  — Proof— 
Remit. — Where  an  action  is  appealed  for 
jury  trial  under  sec.  40  of  the  Judicature 
Act,  the  Court  may  dismiss  the  action  as 
irrelevant,  or  order  inquiry  by  jury  trial, 
or  by  a  proof  in  the  Court  of  Session,  or 
before  the  Sheriff,  to  whom  they  may 
remit.  The  Court  will  not  remit  unless 
it  be  made  pretty  clear  that  a  jury  is  not 
likely  to  award  more  than  £40.  Sharpies 
v.  Yuill  &  Coy.,  1905,  7  F.  657 ;  42  S.  L.  E. 
538  ;  13  S.  L.  T.  51.  Dawson  v.  Stewart  & 
Shaw,  1905,  7  F.  769;  42  S.  L.  E.  621; 
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13  S.  L.  T.  112.  M'Laughlan  v.  Clyde 
Valley  Electrical  Power  Coy.,  1905,  8  F.  131 ; 
43  S.  L.  E.  25 ;  13  S.  L.  T.  501. 

52.  Jury  Trial  — Appeal  for  — Eemit  to 
Sheriff. — The  Court  refused  to  remit  to  the 
Sheriif  a  cause  appealed  for  jury  trial  under 
sec.  40  of  the  Judicature  Act.  Duffy  v. 
Young,  1904,  7  F.  30;  42  S.  L.  R.  40;  12 
S.  L.  T.  391. 

53.  Jury  Trial  — Appeal  Taken  by  the 
Defender— Proof  or  Remit   to   Sheriff.— 

In  an  action  of  damages  by  a  widow  for 
the  death  of  her  husband,  the  defender 
appealed  against  an  allowance  of  proof  by 
the  Sheriff,  and  maintained  that  the  action 
was  irrelevant.  The  Court  repelled  the 
objection  to  the  relevancy,  and  thereupon 
the  pursuer  moved  for  a  trial  by  jury. 
The  defender  objected,  and  moved  that  the 
case  be  sent  back  to  the  Sheriff  for  proof. 
The  Court  allowed  an  issue.  Willox  v. 
Park,  1904,  12S.  L.  T.  116. 

54.  Jury  Trial— Bill  of  Exceptions — Re- 
fusal to  Withdraw  Case  from  Jury  — 
Competency. — The  refusal  by  the  presiding 
judge  to  stop  the  trial  at  a  particular  stage 
or  to  manage  the  trial  in  a  particular  way 
is  not  a  wrong  direction  in  law  and  cannot 
competently  be  reviewed  by  bill  of  excep- 
tions. Keeney  v.  Stewart,  1909,  S.  0.  754 ; 
46  S.  L.  E.  546 ;  1909,  1  S.  L.  T.  460. 

55.  Jury  Trial  —  Interlocutor  of  Sheriff 
Fixing  Questions  to  be  Put  to  Jury  — 
Appeal  against  —  Competency  —  Sheriff 
Courts  (Scotland)  Act,  1907  (7  Edw.  VII. 
c.  51),  sees.  28,  31,  and  Z2.—Held  (by  seven 
Judges,  diib.  Ld.  Kinnear)  that  an  appeal 
from  an  interlocutor  of  the  Sheriff  fixing 
the  questions  to  be  proponed  to  a  jury 
is  competent  under  sec.  28  of  the  Sheriff 
Courts  Act,  1907,  if  leave  has  been  granted. 
Whitton  V.  Swing,  Aitken  &  Edgar,  1911, 
S.  C.  781 ;  48  S.  L.  E.  672 ;  1911, 1  S.  L.  T. 
322. 

56.— Jury  Trial— New  Trial— Appeal— 
Sheriff— Adjustment  of  Questions.— In  an 
appeal  against  an  interlocutor  applying  the 
verdict  of  a  Sheriff  Court  jury  it  is  not 
competent  to  review  the  interlocutor  fixing 
the  questions  for  trial.  Adamson  v.  Fife 
Coal  Coy.  Ltd.,  1909,  S.  C.  580;  46  S.  L.  E. 
459;  1909,  1  S.  L.  T.  196. 

57.  Jury  Trial— New  Trial  Ordered  on 
Ground  of  Misdirection— Appeal— Sheriff. 


—M'Cnll  V.  Alloa  Coal  Coy.  Ltd.,  1909,  46 
S.  L.  E.  465 ;  1  S.  L,  T.  282. 

58.  Jury  Trial— New  Trial— Excessive 
Damages. — Where  an  injured  miner  was 
awarded  £750  by  a  jury,  and  the  medical 
evidence  for  the  defence  was  that  he  had 
completely  recovered,  the  Court  refused  to 
disturb  the  verdict,  holding  that  the  sum 
awarded,  though  larger  than  the  Court 
sitting  as  a  jury  would  have  given,  was 
not  one  which  no  reasonable  jury  would 
have  awarded.  Casey  v.  United  Collieries, 
Ltd.,  1907,  S.  C.  690;  44  S.  L.  E.  522; 

14  S.  L.  T.  896. 

59.  Jury  Trial  — New  Trial— Excess  of 
Damages— Personal  Injuries.— In  an  action 
of  damages  for  personal  injuries  at  the 
instance  of  a  farmer  (whose  business  income 
amounted  to  about  £350)  a  jury  awarded 
the  pursuer  £4000.  Circumstances  in  which 
the  Court  refused  to  set  aside  the  verdict 
on  the  ground  of  excess  of  damages. 
Thrnis  V.  Caledonian  Ely.  Coy.,  1913,  S.  C. 
804;  50  S.  L.  E.  498;  1913,  1  S.  L.  T. 
337. 

60.  Jury  Trial  — New  Trial  — Excess  of 
Damages  —  Power  of  Court  to  Restrict 
Damages  and  Refuse  New  Trial  —  Defen- 
der's Consent. — The  consent  of  the  defender 
as  well  as  that  of  the  pursuer  is  necessary 
before  the  Court  can,  in  considering  a 
motion  for  a  new  trial  on  the  ground  of 
excess  of  damages,  restrict  the  amount  of 
damages  awarded  by  the  jury  and  refuse  a 
new  trial.  Boal  v.  Scottish  Catholic  Printing 
Coy.  Ltd.,  1908,  S.  C.  667  ;  45  S.  L.  E.  476 ; 

15  S.  L.  T.  940. 

61.  Jury  Trial — New  Trial— Failure  to 
Proceed  within  Twelve  Months  —  Motion 
for  Absolvitor— A.  S.,  16th  February  1841, 
sees.  41  and  46. — Defenders  in  a  jury  trial 
against  whom  a  verdict  had  been  obtained 
successfully  moved  for  a  new  trial  in 
November  1908.  Thereafter  the  pursuer 
was  allowed  to  amend  his  pleadings  upon 
payment  of  the  whole  expenses  in  the 
cause.  In  December  1909,  the  expenses 
not  having  been  paid,  defenders  moved  for 
absolvitor  in  respect  that  pursuer  had 
failed  to  proceed  to  trial  within  twelve 
months,  as  provided  for  in  sees.  41  and 
46  of  the  A.  S.,  16th  February  1841. 
Motion  granted.  Observed  (by  the  Lord 
Justice-Clerk)  that  such  a  motion  is  only 
granted  in  extreme  cases.  Smith  v.  Dixon, 
Ltd.,  1910,  S.  C.  230;  47  S.  L.  E.  202; 
1909,  2  S.  L.  T.  447. 
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62.  Jury  Trial— New  Trial— Grounds  of 
Granting— Slander. — A  jury's  verdict  must 
approach  imbecility  or  dishonesty  before 
the  Court  will  grant  a  new  trial.  Slander 
actions  are  in  no  peculiar  position  in  this 
respect.  Campbell  v.  Scottish  Educational 
News  Coy.  Ltd.,  1906,  8  F.  691 ;  43  S.  L.  E. 
487;  13  S.  L.  T.  925. 

63.  Jury  Trial  — New  Trial— Third  Trial 
Allowed. — The  Court  having  allowed  a  new 
trial,  a  second  jury,  after  hearing  the  same 
evidence,  returned  the  same  verdict  as  the 
first  jury  had  done.  The  Court  allowed 
a  new  trial.  Watson  v.  North  British  Ely. 
Coy.,  1904,  7  F.  220;  42  S.  L.  K.  165; 
12  S.  L.  T.  531. 

64.  Jury  Trial— New  Trial— Third  Trial 
Allowed— Contributory  Negligence — With- 
drawal of  Case  from  Jury.— A  pursuer  in 
an  action  of  damages  for  personal  injuries 
obtained  a  verdict  which  was  set  aside  on 
the  ground  that  contributory  negligence 
had  been  disclosed  by  the  evidence.  At 
the  new  trial  pursuer  obtained  a  verdict 
upon  practically  the  same  evidence.  The 
Court  set  aside  the  second  verdict  as  con- 
trary to  the  evidence  and  allowed  a  third 
trial.  Observations  by  the  Lord  Justice- 
Clerk  and  Lord  Johnston  upon  the  practice 
of  withdrawing  a  case  from  the  jury  (see 
Tully  V.  North  British  Ely.  Coy.,  1907,  46 
S.  L.  R.  715;  1907,  1  S.  L.  T.  474). 
Mitchell  V.  Caledonian  Ely.  Coy. ;  Strachan 
V.  Caledonian  Ely.  Coy.,  1910,  S.  C.  546 ; 
47  S.  L.  R.  456 ;  1910,  1  S.  L.  T.  248. 

65.  Jury  Trial  — New  Trial  —  Verdict 
Contrary  to  Evidence — Essential  Part  of 
Pursuer's  Case  Contradicted  by  Defenders' 
Witnesses  without  Cross-Examination  for 
Pursuer— Jury  Trials  (Scotland)  Act,  1815 
(55  Geo.  III.  c.  42),  sec.  6.— In  an  action  of 
damages  for  personal  injuries  caused  to  a 
child,  who  had  been  run  down  by  a  motor 
car,  pursuer  averred  fault  against  the 
driver  of  the  ear  in  respect  that  at  the 
time  of  the  accident  he  was  talking  to  a 
man  who  was  sitting  beside  him  in  the 
car,  and  failed  to  keep  a  look-out.  The 
pursuer's  evidence  on  this  point  was  directly 
contradicted  by  all  the  witnesses  for  the 
defenders,  who  stated  that  the  driver  was 
alone  on  the  front  seat  of  the  car ;  and  none 
of  them  was  cross-examined  for  the  pursuer 
with  regard  to  this  statement.  The  jury 
having  found  for  the  pursuer,  circumstances 
in  which  held  that  pursuer  had  in  substance 
admitted  that  the  evidence  of  his  witnesses 
was  discredited ;  and  new  trial  granted  (per 


the  Lord  President  and  Ld.  Johnston)  on 
the  ground  that  the  verdict  was  contrary 
to  evidence,  and  (per  Ld.  Skerrington)  on 
the  ground  that  this  course  was  "  essential 
to  the  justice  of  the  case  "  under  sec.  6  of 
the  Jui:y  Trials  Act,  1815.  Keenan  v. 
Scottish  Wholesale  Co-operative  Society,  Ltd., 
1914,  S.  C.  959;  51  S.  L.  R.  839;  1914, 
2  S.  L.  T.  213. 

66.  Jury  Trial  — New  Trial— Verdict- 
Inconsistency — Alternative  Issues— Reduc- 
tion of  Will. — An  action  of  reduction  of 
a  will  went  to  trial  upon  the  following 
issues : — (1)  Whether  the  will  was  not  the 
deed  of  the  deceased ;  and  (2)  whether  the 
defenders  impetrated  the  will  from  the 
deceased  by  fraud  or  circumvention.  The 
jury  found  for  the  pursuer  upon  both 
issues.  On  a  motion  for  a  new  trial  on 
the  grounds  that  the  verdict  was  (1)  in- 
consistent, and  (2)  contrary  to  evidence, 
the  Court,  holding  that  there  was  evidence 
to  support  the  verdict  on  the  first  issue 
but  none  to  support  it  on  the  second,  set  it 
aside  and  granted  a  new  trial.  Spring  v. 
Martin's  Trs.,  1910,  S.  C.  1087 ;  47  S.  L.  E. 
703;  1910,  2S.  L.  T.  103. 

67.  Jury  Trial  —  Verdict  —  Verdict  Set 
Aside  and  Judgment  Entered  for  Un- 
successful Party— Jury  Trials  Amendment 
(Scotland)  Act,  1910  (10  Edw.  VII.  and 
1  Geo.  V.  c.  31),  sec.  2.^n  an  action  of 
damages  at  the  instance  of  a  discharged 
employee  against  his  former  employers  for 
maliciously  lodging  criminal  information 
against  him,  and  for  circulating  amongst 
certain  business  firms  slanderous  statements 
regarding  him,  the  jury  found  for  the 
pursuer.  Circmnstances  in  which  the  Court 
set  aside  the  verdict  on  the  ground  that  it 
was  contrary  to  the  evidence;  and,  in 
respect  that  all  the  relevant  evidence 
which  could  be  reasonably  expected  was 
before  them,  entered  judgment  for  the 
defenders  {Abrath  v.  North-Eastern  Ely.  Coy., 
1883,  11  Q.  B.  D.  440,  observations  of 
Bowen,  L.J.,  in,  approved  and  applied). 
Mills  V.  Kelvin  &  James  White,  Ltd.,  1913, 
S.  C.  521;  50  S.  L.  E.  331;  1913,  1 
S.  L.  T.  153. 

68.  Jury  Trial  —  Verdict  —  Verdict  Set 
Aside  and  Judgment  Entered  for  Unsuc- 
cessful Party  —  Jury  Trials  Amendment 
(Scotland)  Act,  1910  (10  Edw.  VII.  and 
1  Geo.  V.  c.  31),  sec.  2. — In  an  action  of 
damages  against  a  tramway  company  by 
a  passenger  who  had  alighted  from  a  north- 
going  tramcar  and  while  crossing  the  street 
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was  knocked  down  and  injured  by  a  oar 
going  in  the  opposite  direction,  a  jury 
found  for  the  pursuer.  Circumstances  in 
which  the  Court  set  aside  the  verdict  and 
assoilzied  the  defenders,  holding  that  even 
on  the  assumption  that  the  driver  of  the 
south-going  car  was  to  blame,  the  pursuer's 
evidence  showed  that  the  accident  was  due 
to  her  own  negligence  in  failing  to  look 
out  for  approaching  traffic.  Macleod  v, 
Edmbwrgh  and  District  Tramways  Cm.  Ltd 
1913,  S.  C.  624;  50  S.  L.  E.  418  f  1913 
1  S.  L.  T.  250. 

69.  Reclaiming  Note  —  Competency  — 
Accounting— Interlocutor  Appointing  Ac- 
couiit  to  be  Lodged  —  Court  of  Session 
Act,  1868  (31  &  32  Vict.  c.  100),  sec.  28— 
A.  S.,  10th  March  1870,  sec.  2.— Held,  that 
an  interlocutor  pronounced  in  an  action  of 
accounting,  appointing  the  defenders  before 
answer  to  lodge  in  process  an  account 
called  for,  did  not  "  import  an  appointment 
of  proof  or  a  refusal  or  postponement  of 
the  same,"  within  the  meaning  of  the  A.  S., 
10th  March  1870,  see.  2,  and  consequently 
that  it  could  not  be  reclaimed  against 
without  leave.  Lammt  &  Coy.  v.  The 
Dublin  and  Glasgow  Steam  Packet  Cov., 
1908,  S.  C.  1017;  45  S.  L.  E.  806;  16 
S.  L.  T.  216. 

70.  Reclaimiiig  Note  —  Competency  — 
Bankruptcy  (Scotland)  Act,  1856,  sees.  164, 
171— Distribution  of  Business  Act,  1857, 
sees.  4,  6.— A  Lord  Ordinary  allowed  a 
proof  on  objections  to  a  report  by  the 
Accountant  of  Court  in  bankruptcy  pro- 
ceedings.* Eeclaiming  note  refused  as  in- 
competent. M'Cardle  v.  M'Cardle's  Factor, 
1906,  8  F.  416;  43  S.  L.  E.  268;  13 
S.  L.  T.  740 

71.  Eeclaiming  Note— Competency— Ex- 
penses.—The  Court  will  not  entertain  a 
reclaiming  note  on  a  question  of  expenses 
not  argued  to  the  Lord  Ordinary.  Jird  v. 
Tarbert  School  Board,  1907,  S.  C.  22,  305  • 
44  S.  L.  E.  26 ;  14  S.  L.  T.  387. 

72.  Reclaiming  Note— Competency— Ex- 
penses Merely. — Circumstances  in  which  the 
Court  entertained  a  reclaiming  note  on  a 
question  of  expenses  merely  where  the 
expenses  had  been  awarded  in  an  inter- 
locutor pronounced  in  respect  of  a  tender. 
Jack  V.  Black,  1911,  S.  C.  691 ;  48  S.  L.  E. 
5»6;  1911,  1  S.  L.  T.  320. 

73.  Eeclaiming  Note  —  Competency  — 
Tailure  to  Intimate  or  Deliver  Copies- 
Judicature  Act,  1825  (6  Geo.  IV.  c.   120), 


sec.  18— Expenses.— A  reclaimer  failed  to 
'  deliver  copies  of  the  reclaiming  note  to  the 
agents  of  the  opposite  party  as  required  by 
sec.  18  of  the  Judicature  Act,  1825.  Inti- 
mation and  service  of  the  reclaiming  note 
was  not  made  upon  the  respondent's  agents 
until  after  the  reclaiming  note  had  been 
moved  and  the  case  sent  to  the  roll.  The 
Court  (after  consultation  with  the  Second 
Division),  inasmuch  as  sec.  18  of  the 
Judicature  Act,  1825,  was  not  imperative 
but  directory,  and  inasmuch  as  the  respon- 
dents had  not  suffered  any  prejudice, 
allowed  the  case  to  continue  in  the  roll,  but 
found  the  respondent  entitled  to  £2,  2s.  of 
expenses.  Burroughes  &  Watts,  Ltd.  v. 
l4^atson,  1910,  S.  C.  727;  47  S.  L.  E.  638 ; 
1910,  1  S.  L.  T.  387. 

74.  Eeclaiming  Note  —  Competency  — 
Final  Interlocutor  —  Expenses  —  Modifica- 
tion.—An  interlocutor  finding  a  party  en- 
titled to  expenses,  but  subject  to  modifica- 
tion, may  be  reclaimed.  Earl  of  Kintore  v. 
Pirie  &  Sons,  Ltd.,  1904,  42  S.  L.  E.  5  • 
12  S.  L.  T.  385. 

75.  Reclaiming  Note  —  Competency  — 
Interlocutor  Approving  of  Auditor's  Report 
and  Decerning  for  Expenses  —  Court  of 
Session  Act,  1868  (31  &  32  Vict.  c.  100), 
sec.  53.— An  interlocutor  was  pronounced 
by  a  Lord  Ordinary  assoilzieing  the  de- 
fenders and  finding  them  entitled  to 
expenses,  reserving  as  to  modification,  if 
any.  A  subsequent  interlocutor  was  pro- 
nounced (more  than  twenty-one  days  there- 
after) approving  of  the  Auditor's  report 
and  decerning  for  the  taxed  amount  of 
expenses.  Held  that  this  was  a  reclaimable 
interlocutor  (Crellin's  Tr.  v.  Muirhead's 
Judicial  Factor,  1893,  21  E.  21,  and  Earl  of 
Kintore  Y.  Pirie  &  Sons,  Ltd.,  1904,42  S.  L.  E! 
5,  considered  and  explained).  Inglis  v. 
NatioTMl  Ba7ik  of  Scotland,  Ltd.,  1911,  S  C 
6 ;  48  S.  L.  E.  9 ;  1910,  2  S.  L.  T.  207. 

76.  Reclaiming  Note  —  Competency  — 
Interlocutor  Pronounced  on  Reclaimer's 
Motion  —  Error.  ^Where  an  interlocutor 
issued  by  a  Lord  Ordinary  did  not  give 
effect  to  the  motion  of  the  party  in  whose 
favour  it  had  been  pronounced,  held  com- 
petent to  reclaim.  Ruthven  v.  Ruthven 
1905,  42  S.  L.  E.  562 ;  13  S.  L.  T.  69. 

77.  Reclaiming  Note  —  Competency  — 
Leave  where  Earlier  Note  Refused  — 48 
Geo.  III.  c.  151,  sec.  16.— The  Lord  Ordinary 
granted  leave  to  reclaim  after  the  expiry  of 
the  reclaiming  days   where  a  reclaiming 
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note,  timeously  presented,  had  been  refused  I 
because,  through  an  error  of  the  printer,  | 
the  wrong  record  had  been  annexed  to  it. 
Tmgh  v.   Macdonald,   1904  (0.   H.),  7  F. 
324 ;  42  S.  L.  R.  180 ;  12  S.  L.  T.  465,  483. 

78.  Keclaiming  Note  —  Competency  — 
Petition  for  Extension  of  Patent— Patents 
and  Designs  Act,  1907  (7  Edw.  VII.  c.  29), 
sees.  18,  92  (1)  and  (2),  94  (4)  and  (5)— 
Exclusion  of  Review.— A  petition  to  the 
Lord  Ordinary  (Cullen),  under  the  Patents 
and  Designs  Act,  1907,  for  extension  of 
letters  patent  was  refused.  The  petitioners 
reclaimed.  Held  that  the  decision  of  the 
Lord  Ordinary  was  final,  and  that  a  reclaim- 
ing note  was  incompetent.  Lavyrence  v. 
Comptroller-General  of  Patents,  1910,  S.  C. 
683;  47  S.  L.  E.  523;  1910,  1  S.  L.  T. 
245. 

79.  Reclaiming  Note  —  Competency  — 
Reclaiming  Note  Prior  to  Closing  of  Record. 
— In  an  action  of  declarator  of  marriage 
the ,  pursuer,  prior  to  the  closing  of  the 
record,  asked  leave  to  amend  the  summons 
by  adding  an  alternative  conclusion  of 
damages  for  breach  of  promise  and  seduc- 
tion. The  Lord  Ordinary  (Dewar)  having 
refused  the  amendment  and  granted  leave 
to  reclaim,  held  that  the  reclaiming  note 
was  competent  although  the  record  had 
not  been  closed.  Spence  v.  Spence,  1914, 
S.  C.  887 ;  51  S.  L.  R.  766  ;  1914,  2  S.  L.  T. 
113. 

80.  Reclaiming  Note  —  Competency  — 
Suspension — OflFer  of  Caution — Appeal  on 
Contention  that  Note  should  he  Passed 
without  Caution— Bar.— The  complainer  in 
a  note  of  suspension  contended  that  the 
note  should  be  passed  without  caution  or 
consignation,  but  offered  to  find  caution  if 
so  appointed.  The  Lord  Ordinary  passed 
the  note  "  on  caution  as  offered."  Seld 
that  the  complainer  was  not  barred  by  her 
offer  from  reclaiming  for  the  purpose  of 
maintaining  that  she  was  entitled  to  have 
the  note  passed  without  caution.  Cumming 
V.  Hendry,  1913,  S.  C.  472;  50  S.  L.  E. 
308;  1913,  1  S.  L.  T.  89. 

81.  Reclaiming  Note  —  Competency  — 
Timeous  Lodging— Failure  to  Present  Re- 
claiming Note  within  Fourteen  Days  of 
Order  Reclaimed  against  —  Companies 
(Consolidation)  Act,  1908  (8  Edw.  VII.  c. 
69),  sec.  181  (3).— Held  (after  consultation 
with  Second  Division)  that  the  provisions 
of  sec.  181  (3)  of  the  Companies  Consolida- 
tion Act,  1908,  were  peremptory  and  not 
directory,  and  accordingly  that  a  reclaim- 


ing note  which  had  not  been  presented 
until  after  the  expiry  of  fourteen  days 
from  the  date  of  the  order  reclaimed  against 
was  incompetent.  MacArthur  v,  Machay^ 
1914,  S.  C.  547;  51  S.  L.  E.  466;  1914, 
1  S.  L.  T.  336. 

82.  Reclaiming  Note  —  Competency  — 
Timeous  Lodging— Office  Shut.— That  the 
clerk's  office  was  shut  on  the  day  for  lodging 
held  a  good  excuse  for  failure  to  lodge  a 
reclaiming  note.  Blackburn  v.  Lang's  Trs., 
1905,  8  F.  290 ;  43  S.  L.  E.  209;  13  S.  L.  T. 
621. 

83.  Reclaiming  Note  —  Competency  — 
Timeous  Lodging— Interlocutor  Approving 
of  the  Auditor's  Report  and  Decerning — 
Court  of  Session  Acts,  1850  (13  &  14 
Vict.  c.  36),  sec.  11,  and  1868  (31  &  32 
Vict.  c.  100),  sec.  53. — A  reclaiming  note 
against  an  interlocutor  pronounced  by  the 
Lord  Ordinary  repelling  objections  to  the 
Auditor's  report,  and  decerning  for  th& 
taxed  amount  of  the  account,  held  not  to 
have  been  timeously  lodged,  in  respect  that 
it  had  not  been  lodged  within  ten  days, 
and  refused  (Cooper  v.  Callender,  1872,  l6 
Macph.  353,  followed).  M'A  lley  v.  Marshall's 
Trs.,  1913,  S.  C.  890;  50  S.  L.  E.  675^ 
1913,  1  S.  L.  T.  450. 

84.  Reclaiming  Note  —  Competency  — 
"Whole  Subject-Matter  of  the  Cause." — 
In  an  action  of  declarator  and  interdict  the 
Lord  Ordinary  on  28th  May  1907  pro- 
nounced an  interlocutor  in  which  he  granted 
decree  of  declarator  but  "  superseded  in  the 
meantime  further  consideration  of  the  con- 
clusion for  interdict."  A  reclaiming  note 
was  boxed  on  17th  June  1907.  Held  that 
as  the  interlocutor  did  not  dispose  of  the 
whole  subject-matter  of  the  cause  it  could 
only  be  reclaimed  against  within  ten  days 
of  its  date  and  note  refused.  Jardine  v. 
Moffat  Magistrates,  1907,  S.  G.  1065;  44 
S.  L.  E.  749 ;  15  S.  L.  T.  133. 

85.  Reclaiming  Note  —  Competency  — 
Winding-up  Order  Pronounced  by  Lord 
Ordinary  on  the  Bills  in  Vacation— Com- 
panies (Consolidation)  Act,  1908  (8  Edw. 
VII.  c.  69),  sec.  181.— It  is  competent  to 
reclaim  against  an  interlocutor  pronounced 
by  the  Lord  Ordinary  on  the  Bills  in  vaca- 
tion granting  a  winding-up  order.  Magis- 
trates of  Edinburgh  v.  Union  Billposting  Coy. 
Ltd.,  1913,  S.  C.  105;  50  S.  L.  E.  61,- 
1912,  2  S.  L.  T.  336. 

86.  Reclaiming  Note  —  Double  Reclaim- 
ing Notes— Competency— Court  of  Session 
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Act,  1868  (31  &  32  Vict.  c.  100),  sec.  52.— 
It  is  not  incompetent  for  a  party  to  lodge 
a  reclaiming  note  after  his  opponent  has 
already  reclaimed.  But  it  is  a  question 
ior  the  Auditor  to  judge  whether  there 
was  any  proper  reason  for  lodging  a  second 
reclaiming  note,  and  if  there  was  not,  it 
will  be  his  duty  to  disallow  the  expense 
of  it.  Observations  on  the  circumstances 
in  which  a  second  reclaiming  note  may 
properly  be  lodged.  Fairgrieve  v.  Chalmers, 
1912,  S.  C.  118;  49  S.  L.  R.  76;  1911, 
•2  S.  L.  T.  409. 

87.  Reclaiming  Note— Husband  and  Wife 
— Divorce— Cross  Actions— Effect  of  Final 
Decree  Dissolving  Marriage  in  One  Action 
upon  Reclaiming  Note  in  Other  Action. — 
In  cross  actions  of  divorce  judgment  was 
pronounced  in  both  actions  upon  the  same 
day.  In  the  action  at  the  husband's 
instance  the  Lord  Ordinary  granted  decree 
of  divorce,  and  in  the  wife's  action  granted 
decree  of  absolvitor.  The  wife  reclaimed 
against  the  decree  of  absolvitor  pronounced 
in  her  action,  but  allowed  the  decree  of 
divorce  in  the  husband's  action  to  become 
final.  Held  (after  consultation  with  the 
other  Division)  that  the  marriage  having 
been  dissolved  by  final  decree  the  wife 
■could  not  insist  further  in  her  action,  and 
reclaiming  note  refused.  Bridges  v.  Bridges, 
1911,  S.  C.  250;  48  S.  L.  R.  203;  1911, 
1  S.  L.  T.  12. 

88.  Keclaiming  Note — Prior  Interlocutor 
becoming  Final — Court  of  Session  Act,  1868 
(31  &  32  Vict.  c.  100),  sees.  28  and  52— 
A.  S.,  10th  March  1870,  sees.  1  (3)  and  2.— 
An  interlocutor  settling  the  mode  of  proof 
was  allowed  to  become  final  by  not  being 
reclaimed  against  within  six  days.  Held 
that  it  did  not  become  subject  to  review 
on  the  presentation  of  a  reclaiming  note 
against  a  subsequent  interlocutor.  Copeland 
V.  Lord  Wimhome,  1912,  S.  C.  355;  49 
S.  L.  R.  280;  1912,  1  S.  L.  T.  97. 

89.  Reclaiming  Note  —  Withdrawal  — 
Assignation  of  Outer  House  Decree  Pend- 
ing Reclaiming  Note.— A  pursuer  who  had 
obtained  decree  in  the  Outer  House  pend- 
ing a  reclaiming  note,  assigned  his  decree. 
On  a  motion  by  the  reclaimer  to  withdraw 
his  note  the  assignee  moved  for  decree  de 
novo  in  his  favour.  The  Court  refused  the 
-reclaiming  note.  Turner  v.  Selkirk's  Tr., 
1905,  43  S.  L.  R.  208;  13  S.  L.  T.  586. 

90.  Reduction— Education  Department— 
Eegulations  —  Ultra  vires  —  Education 
.(Scotland)  Act,  1878  (41  &  42  Vict.  c.  78), 


'  sec.  27,  and  Schedule.  —  The  Education 
'  Department  issued  an  order  stating  "  the 
returning  officer  shall  decide  whether  any 
nomination  is  valid,  and  his  decision  shall 
be  final."  A  candidate  whose  nomination 
papers  had  been  declared  invalid  by  the 
returning  officer,  brought  an  action  of  re- 
duction. Held  (1)  that  the  decision  was 
subject  to  review  in  respect  that  the  order 
was  invalid  if  it  sought  to  exclude  the 
jurisdiction  of  the  Court  of  Session.  Kerr 
V.  Hood  and  Others,  1907,  S.  C.  895;  44 
S.  L.  R.  652 ;  15  S.  L.  T.  14. 

91.  Small  Debt — Appeal— Competency — 
Sheriff— Small  Debt  Action  Remitted  to 
Ordinary  Court  Roll  — Value  of  Cause— 
"Summary  Cause  "—Sheriff  Courts  (Scot- 
land) Act,  1907  (7  Edw.  VII.  c.  51),  sees.  3  (i), 
8,  28,  and  48. — Held  that  a  small  debt  action 
which  has  been  remitted  by  the  Sheriff  to 
his  ordinary  Court  roll  in  terms  of  sec.  48 
of  the  1907  Act  is  not  subject  to  review  by 
the  Court  of  Session  in  respect  (1)  that 
being  of  less  value  than  £50  it  cannot  be 
appealed  under  sec.  28 ;  and  (2)  that  it  is 
not  a  summary  cause  and  therefore  cannot 
be  appealed  under  sec.  8.  Observations  as 
to  what  causes  are  included  in  the  definition 
of  "summary  cause"  in  sec.  3  (2)  of  the 
Act.  Price  v.  Canadian  Pacific  Ely.  Coy., 
1911,  S.  C.  631;  48  S.  L.  R.  558;  1911, 
1  S.  L.  T.  311. 

92.  Small  Debt  —  Finality  of  Decree  — 
Sequestration  for  Rent — Warrant  to  Carry 
Back  Furniture — Action  for  Wrongous  Use 
of  Diligence — Small  Debt  (Scotland)  Act, 
1837  (7  Will.  IV.  and  1  Vict.  c.  41),  sec.  30. 
— In  small  debt  proceedings  for  sequestra^ 
tion  for  rent  a  landlord  obtained,  upon  an 
ex  parte  statement,  and  before  service  of  the 
summons,  a  warrant  to  carry  back  furniture 
that  had  been  removed  by  his  tenant. 
Held  that  an  action  of  damages  for  wrongous 
use  of  diligence,  at  the  instance  of  the 
tenant,  was  not  excluded  by  sec.  30  of  the 
Small  Debt  Act.  Jack  v.  Black,  1911,  S.  C. 
691;  48  S.  L.  R.  331;  1911,  1  S.  L.  T. 
124. 

93.  Statutory  Exclusion  of  Review  — 
Declarator  —  Competency  —  Meaning  of 
Statute— Reduction— Ultra  vires.— Where 
a  statute  appoints  a  tribunal  to  finally 
decide  certain  questions,  it  is  nevertheless 
competent  to  bring  an  action  for  declarator 
of  the  said  construction  of  the  statute,  and 
for  reduction  of  awards  made  by  the  selected 
tribun9,l  in  excess  of  their  statutory  powers 
as    so    declared,   or    made    without    due 


875 


EEVIEW 


876 


observance  of  judicial  administration  of 
justice.  Caledonian  Ely.  Coy.  v.  Glasgow 
Cm-pmation,  1905,  7  F.  1020;  42  S.  L.  E. 
773;  13  S.  L.  T.  350;  and  on  the  second 
point,  see  Walsh  v.  Pollokshaws  Magistrates, 
1905,  7  F.  1009;  42  S.  L.  E.  784;  13 
S.  L.  T.  341. 

94.  Suspension  —  Caution  —  Juratory 
Caution.  —  Circumstances  in  which  held 
(following  M'Gregor  v.  Strathallan,  1862, 
24  D.  1006)  that  a  note  of  suspension  and 
interdict  could  not  be  passed  when  nothing 
but  juratory  caution  had  been  offered. 
Ure  V.  M'Kelvie,  1904  (0.  H.),  12  S.  L.  T. 
360. 

95.  Suspension  —  Caution  —  Recal  of 
Certificate  of  No  Caution — Competency. — 
The  complainer  in  a  suspension  was  allowed 
to  amend  the  note  to  the  effect  of  offering 
caution,  and  the  note  was  then  passed  on 
caution  as  offered.  Fourteen  days  having 
elapsed  without  caution  being  found,  a 
certificate  of  no  caution  was  issued.  The 
complainer  thereafter  moved  to  have  the 
certificate  recalled  on  the  ground  that  he 
had  found  caution.  The  Lord  Ordinary 
on  the  Bills  (Ormidale),  while  holding  that 
the  motion  was  competent  in  the  circum- 
stances, refused  it.  Cassells  v.  Sillers,  1910 
(O.  H.),  2  S.  L.  T.  447. 

96.  Suspension— Competency— Decree  in 
Sheriff  Court— Competent  and  Omitted— 
Agent-Disburser.— A.  brought  a  suspension 
of  a  charge  on  a  Sheriff  Court  decree  in 
favour  of  B.,  as  agent-disburser  for  the 
expenses  of  a  litigation  in  that  Court,  upon 
the  grounds  (1)  that  no  intimation  of  a 
motion  for  such  decree  had  been  made  to 
him,  nor  had  such  motion  ever  been  made, 
nor  had  he  had  an  opportunity  of  being 
heard  upon  it ;  (2)  that  B.  was  not  agent- 
disburser,  being  merely  a  clerk  in  the  office 
of  the  agents  conducting  the  cause ;  and  (3) 
that  B.,  not  having  paid  the  stamp  duty 
exigible  from  a  practising  law-agent,  was 
not  in  a  position  to  take  or  enforce  such 
decree.  The  decree  was  correct  in  form, 
and  the  proof  failed  to  establish  any  irregu- 
larity. Held  with  regard  to  ground  (1) 
that  the  maxim  omnia  prmsumuntur  rite  et 
solemniier  applied,  and  with  regard  to 
grounds  (2)  and  (3)  that  (following  Ewing 
V.  Wallace,  1832,  6  W.  &  S.  222)  the 
defence  competent  and  omitted  was  avail- 
able, and  suspension  refused.  Bennie  v. 
James,  1908,  S.  C.  681 ;  45  S.  L.  E.  528 ; 
15  S.  L.  T.  945. 


97.  Suspension  —  Competency — SheriflP— 
Small  Debt  Decree— Decree  for  Expenses 
not  Awarded  by  Sheriff, — The  suspender 
alleged  that  the  Sheriff  had  awarded  no 
expenses,  but  that  the  extract  decree  con- 
tained 4s.  4d.  of  expenses  wrongously 
included  therein.  Held  that  review  by 
suspension  was  incompetent.  Tait  & 
Crichtm  v.  Anderson,  1905  (0.  H.),  12 
S.  L.  T.  825. 

98.  Suspension —  Competency— Sheriff — 
Small  Debt  Decree — Decree  in  Absence  — 
Small  Debt  (Scotland)  Act,  1837  (7  Will.  IV. 
and  1  Vict.  c.  41),  sees.  16,  30,  and  31.— In 
a  suspension  of  a  charge  on  a  decree 
obtained  in  a  small  debt  action  in  the 
Sheriff  Court,  the  complainers  averred  that 
in  citing  them  the  respondents  had  omitted 
to  intimate  the  date  on  which  the  case  was 
to  be  heard.  The  Lord  Ordinary  (Hunter) 
refused  the  note  as  incompetent  and  unneces- 
sary. Observed  that  the  complainers  had 
a  complete  remedy  under  sec.  1 6  of  the  Small 
Debt  Act.  Christie  Brothers  v.  Bemington 
Typemiting  Coy.,  1912  (0.  H.),  1  S.  L.  T. 
123. 

99.  Suspension—  Competency— Sheriff- 
Small  Debt — Diligence— Justices  of  Peace 
Small  Debt  (Scotland)  Act,  1825,  sec.  1,— 
It  is  ;not  competent  to  suspend  diligence 
proceeding  on  a  decree  of  justices  sitting 
in  the  Small  Debt  Court  under  the  Act 
of  1825,  even  although  the  decree,  had  it 
been  open  to  challenge,  was  obviously  inept. 
Wolfe  V.  Bobertson,  1906,  8  F.  829;  43- 
S.  L.  E.  499;  13  S.  L.  T.  981. 

100.  Suspension — Competency — Sheriff- 
Small  Debt  Decree — Diligence. — Eeview  is 
excluded  not  only  of  the  decree  itself,  but 
of  diligence  following  thereon.  Beveridge 
V.  Macfarlane  &  Coy.,  1906  (0.  H.),  14 
S.  L.  T.  169. 

101.  Suspension— Competency — Sheriff — 
Small  Debt  Decree— Small  Debt  (Scotland) 
Act,  1837  (7  Will.  IV.  and  1  Vict.  c.  41), 
sec.  IQ.—Per  Lord  Hunter  (Ordinary) : — 
"A  suspension  in  the  Court  of  Session  of 
a  small  debt  decree  granted  in  the  Sheriff 
Court,  except  in  the  case  of  fundamental 
nullity,  is  entirely  excluded  by  sec.  30  of 
the  Small  Debt  Act,  1837."  Christie 
Brothers  v.  Bemington  Typewriting  Coy.,  1912 
(O.  H.),  1  S.  L.  T.  123. 

102.  Suspension— Competency— Sheriff — 
Suspension  of  Charge— Sheriff  Courts  (Scot- 
land) Act,  1907  (7  Edw.  VII.  c.  51),  sec.  7. 
— Suspension  of  a  Sheriff  Court  decree  in 
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absence  for  a  sum  under  £50,  and  charge 
thereon  refused.  Bryson  v.  The  Belhaven 
Engineering  and  Motors,  Ltd.,  1908  (0.  H.), 
15  S.  L.  T.  1043. 

103.  Suspension— Competency— Sheriff- 
Value  of  Cause— Sheriff  Courts  (Scotland) 
Act,  1907  (7  Edw.  VII.  c.  51),  sees.  5  and  7. 
— In  an  action  against  a  club  decree  was 
obtained  in  the  Sheriif  Court  for  £36  and 
expenses,  and  a  member  and  official  of  the 
club  (who  was  not  called  in  the  action)  was 
charged  on  the  decree  for  payment  of  that 
sum,  together  with  £36,  4s.  7d.  of  expenses. 
The  member  having  brought  a  suspension 
of  the  charge  in  the  Bill  Chamber,  the 
respondent  objected  that  suspension  in  the 
Court  of  Session  was  incompetent  by  virtue 
of  sees.  5  and  7  of  the  Sheriif  Courts  Act, 
1907.  Held  that  the  suspension  was 
competent,  as  the  value  of  the  cause  exceeded 
£50,  both  in  respect  that  the  sums  charged 
for  amounted  to  £72,  4s.  7d.,  and  that  (in 
any  event)  the  case  raised  the  larger  ques- 
tion of  the  complainer's  liability  for  the 
debts  of  the  club  generally.  Aitchison  v. 
M'Donald,  1911,  S.  C.  174;  48  S.  L.  E. 
185;  1910,  2S.  L.  T.  413. 

104.  Suspension— Interim  Sist  of  Exe- 
cution in  Bill  Chamber — Recal  by  Lord 
Ordinary— A.  S.,  30th  March  1907,  sec.  16. 
— In  a  suspension  of  a  charge  proceeding 
upon  a  promissory  note  the  Lord  Ordinary 
on  the  Bills  granted  interim  sist  of  execution 
without  caution.  On  the  action  being 
transmitted  to  a  judge  of  the  Outer  House 
the  Lord  Ordinary  appointed  the  complainer 
to  find  caution,  and,  on  his  failure  to  do  so, 
recalled  the  interim  sist  of  execution. 
M'Allister  v.  M'Gallagley,  1910  (0.  H.), 
2  S.  L.  T.  163. 


II.  IN  CRIMINAL  COURTS. 

See  Justiciary,  voce  Procedure  (Appeal). 

Advocation,  1. 

Civil  or  Criminal,  2,  3. 

Evidence,  Incompetent,   Decree   Pro- 
ceeding ON,  6. 

Licensing    Appeals,    4,    15;    see    also 
Licensing  Laws,  voce  Appeal. 
In  Civil  Courts,  see  voce  Eeview  (I.), 
mipra. 

Merchandise,  Marks  Act,  1887,  5. 

Motor  Car  Act,  1903,  11. 

Oppression,  6-8. 

Quarter  Sessions,  5. 

Sentence,  Eeview  of,  4,  11,  13-15;  see 
also  Justiciary,  voce  Conviction. 


Sheriff,  1,  5-9,  13. 

Shop  Hours  Act,  1904,  3. 

Small  Debt,  6-9;  see  also  voce  (1)  Eeview 

(I.),  swpra;  (2)  Debt. 
Stated  Case,  10 ;  see  also  Justiciary,  voce 
Procedure  (Stated  Case.) 

In  Civil  Courts,  see  Eeview  (I.), 


Statutory  Exclusion  of  Eeview,  12. 
Suspension,  13-17;  see  also  voce  Eeview 
(I.),  supra. 

1.  Advocation  —  Interlocutor  Finding 
Libel  Relevant- Competency  of  Advoca- 
tion.— A  person  charged  under  an  indict- 
ment in  the  Sheriff  Court  brought,  prior 
to  the  second  diet  fixed  for  the  trial  of  the 
case,  an  advocation  of  the  Sheriff's  inter- 
locutor at  the  first  diet  repelling  certain 
objections  to  the  relevancy  of  the  libel. 
Held  (by  a  full  Bench,  diss.  Lds.  Johnston 
and  Salvesen)  that  the  advocation  was 
incompetent.  Opinion  {per  the  Lord  Justice- 
General)  that  the  advocation  was  competent, 
but  that  it  was  inexpedient  for  the  Court 
to  entertain  it  (Jameson  v.  Lothian,  1855, 
2  Irv.  273,  followed).  Muir  v.  Hart,  1912 
(J.),  S.  C.  41;  49  S.  L.  E.  754;  1912, 
2  S.  L.  T.  2 ;  6  Adam,  601. 

2.  Civil  or  Criminal  —  Prosecution  — 
Statutory  Offence  —  Company— Court  of 
Session. — Appeals  by  companies  against 
convictions  for  statutory  offences  should 
be  taken  to  the  Court  of  Session.  Lauder 
V.  Hurst,  Nelson  &  Coy.  Ltd.,  1904  (J.),  7  F. 
65;  42  S.  L.  E.  49;  12  S.  L.  T.  392; 
4  Adam,  413. 

3.  Civil  or  Criminal— Test  of  Imprison- 
ment—Summary Procedure  Act,  1864,  sec. 
28— Shop  Hours  Act,  1904,  sec.  5.— The 
High  Court  entertained  an  appeal  against 
a  conviction  for  breach  of  the  Shop  Hours 
Act,  1904,  although  the  Act  does  not 
provide  that  penalties  for  offences  against 
it  shall  be  enforced  by  imprisonment. 
Hamilton  v.  Fyfe,  1907  (J.),  S.  C.  79; 
44  S.  L.  E.  113 ;  14  S.  L.  T.  530 ;  5  Adam, 
170. 

4.  Competency  of  Appeal  —  Licensing 
Act,  1903,  sees.  102,  103  —  Jurisdiction  of 
Court  to  Quash  Sentence  containing  Funda- 
mental Nullity. — Sec.  102  of  the  Licensing 
Act,  1903,  specifies  the  grounds  and 
conditions  upon  which  an  appeal  is  com- 
petent to  the  High  Court.  Held  that 
notwithstanding  the  terms  of  the  statute 
the    Court    had  jurisdiction   to   quash   a 
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sentence  that  was  fundamentally  bad. 
Morrison  v.  Peters,  1909  (J.),  S.  C.  58; 
46  S.  L.  R.  875;  1909,  2  S.  L.  T.  137; 
6  Adam,  73. 

5.  Competency  of  Appeal  —  Sheriff — 
Merchandise  Marks  Act,  1887,  sees.  2  (5) 
and  21— Summary  Jurisdiction— Appeal  to 
Quarter  Sessions.— Held  that  the  summary 
jurisdiction  conferred  by  sec.  21  of  the 
Merchandise  Marks  Act,  1887,  upon  the 
Sheriff  in  Scotland,  meant  summary  juris- 
diction as  known  in  that  country,  and  no 
appeal  from  the  Sheriff  to  Quarter  Sessions 
being  known,  it  was  incompetent.  Turnbull 
V.  H.  M.  Advocate,  1908  (J.),  S.  C.  47; 
45  S.  L.  E.  614 ;  15  S.  L,  T.  1037 ;  5  Adam, 
498. 


6.  Small  Debt— Appeal— Competency— 
Decree  Proceeding  on  Incompetent  Evi- 
dence—Incompetency— Malice  and  Oppres- 
sion—Small Debt  (Scotland)  Act,  1837 
(7  Will.  IV.  and  1  Vict.  c.  41),  sec.  31.— In 
a  small  debt  action  by  a  landlord  against 
his  tenant  for  recovery  of  a  proportion  of 
taxes  paid  by  the  landlord  in  respect  of  the 
subjects  let,  the  parties  lodged  a  minute, 
,  for  the  purpose  of  obviating  any  proof,  in 
which  they  admitted  the  lease  and  a  corre- 
spondence between  the  agents.  The  Sheriff 
having  ex  proprio  motu  taken  evidence  as  to 
the  purpose  for  which  the  subjects  were 
let,  and  having  thereafter  assoilzied  the 
defender,  the  pursuer  appealed  on  the 
grounds  of  (1)  incompetency,  and  (2)  malice 
and  oppression.  Held  that  no  appeal  is 
competent  unless  there  has  been  failure  of 
duty  on  the  part  of  the  Sheriff,  and  that  if 
the  Sheriff  had  erred  in  taking  the  evidence 
his  mistake  was  one  in  law  only,  and  that 
no  appeal  lay  on  either  of  the  grounds 
stated.  Robson  v.  Menzies,  1913  (J.),  S.  C. 
90 ;  50  S.  L.  E.  802 ;  1913,  2  S.  L.  T.  90 ; 
7  Adam,  156. 

7.  Small  Debt— Appeal— Competency — 
Oppression — Deviation — Action  of  Police 
Commissioners — Statutory  Bight  to  Decree. 
— Police  commissioners  sued  a  householder 
for  the  cost  of  laying  pavement  opposite 
his  house.  The  defence  was  "  work  badly 
done";  but  the  householder  had  not 
appealed  under  sec.  339  of  the  Burgh  Police 
Act.  The  Sheriff  allowed  a  proof,  and  after 
hearing  evidence  assoilzied  the  defender. 
Appeal  dismissed  as  incompetent.  Crieff 
Magistrates  v.  Young,  1906  (J.),  8  F.  48; 
43  S.  L.  E.  385  ;  13  S.  L.  T.  839  ;  5  Adam, 
25. 


8.  Small  Debt  — Appeal— Oppression  T- 
Kefusal  to  Hear  Evidence.— Eefusal  of  tie 
judge  to  hear  evidence  is  a  form  of  oppres- 
sion which  warrants  an  appeal,  under  the 
Small  Debt  Act,  1837,  sec.  1.  Cowe  v] 
M'Dougall,  1909  (J.),  S.  C.  1 ;  46  S.  L.  R 
94;  16  S.  L.  T.  478;  5  Adam,  616. 

9.  Small  Debt— Appeal— Competency— 
Small  Debt  (Scotland)  Act,  1837,  sec.  31.— 
No  mistake  in  law  will  bring  under  review 
the  judgment  of  a  Sheriff  pronounced  in 
the  Small  Debt  Court.  Millar  v.  Strathmore 
Auction  Coy.  Ltd.,  1906  (J.),  8  F.  71; 
43  S.  L.  E.  866 ;  14  S.  L.  T.  301 ;  5  Adam, 
95. 

10.  Stated  Case— Competency— Question 
of  Law  or  Fact. — Whether  a  father  has  a 
reasonable  excuse  for  having  failed  to  pro- 
vide his  son  with  education  is  a  question 
of  fact,  not  to  be  brought  under  review  by 
stated  case.  Gillies  v.  Quigley,  1905  (J.), 
8  F.  1 ;  42  S.  L.  R.  740 ;  13  S.  L.  T.  254 ; 
4  Adam,  601.  (See  also  Education,  voce 
Elementary  Education.) 

11.  Statutory  Offence— Motor  Car  Act, 
1903  (3  Edw.  VII.  c.  36),  sec.  1— Dangerous 
Driving — Evidence— Question  of  Fact.— A 

motor  car  was  driven  past  a  tramway  car 
on  the  near  side,  when  persons  were  getting 
into  the  tramcar  and  while  the  last  person 
was  not  yet  on  the  car,  at  a  speed  of  not 
less  than  nine  miles  an  hour.  The  space 
between  the  kerb  and  the  tramcar  was  10 
feet.  "When  the  motor  car  came  up  the 
person  who  had  not  had  time  to  enter  the 
tramcar  drew  himself  as  near  that  car  as 
possible  to  avoid  the  motor  car,  but  not- 
withstanding this  the  motor  car  touched 
his  coat.  The  driver  of  the  motor  car, 
having  been  convicted  of  an  offence  against 
sec.  1  of  the  Motor  Car  Act,  appealed. 
Held  that  in  the  circumstances  the  question 
was  purely  one  of  fact  and  that  the  Court 
could  not  interfere,  and  appeal  dismissed. 
Cromwell  v.  Beiiton,  1911  (J.),  S.  C.  86; 
48  S.  L.  E.  823;  1911,  2  S.  L.  T.  53 ;  6 
Adam,  498. 

12.  Statutory  Exclusion  of  Review  — 
Summary  Procedure— Fundamental  Error. 
— Where  there  had  been  a  breach  of  a 
fundamental  rule  of  summary  procedure  a 
statutory  prohibition  against  review  was 
held  inapplicable.  Massey  v.  Lamb,  1906 
(J.),  8  F.  88 ;  43  S.  L.  E.  509 ;  13  S.  L.  T. 
938 ;  5  Adam,  59. 
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13.  Suspension — Competency —  Decision 
■on  Question  of  Fact— Oppression.— A  motor 
car  while  proceeding  along  a  main  road 
■collided  with  a  wagonette  coming  out  of  a 
side  road.  The  driver  of  the  car  was  con- 
victed by  the  Sheriff  of  driving  negligently. 
In  two  civil  actions  of  damages  arising  out 
of  the  same  accident  it  was  held  (in  another 
■Sheriff  Court)  that  the  driver  of  the 
wagonette  was  entirely  to  blame,  and  that 
no  fault  was  attributable  to  the  driver 
of  the  car.  Held  that  while  there  had 
probably  been  a  miscarriage  of  justice  the 
■Court  could  not  interfere  with  the  con- 
viction, the  Sheriff  being  final  on  a  question 
of  fact.  Dimn  v.  Mitchell,  1911  (J.),  S.  C. 
46  ;  48  S.  L.  E.  101 ;  1910,  2  S.  L.  T.  380 ; 
■6  Adam,  365. 

14.  Suspension  —  Competency  —  "  Objec- 
iiions  to  the  Competency  or  Admission  or 
Rejection  of  Evidence "  — Evidence  Ac- 
cepted Insufficient  to  Prove  Charge  — 
Summary  Jurisdiction  (Scotland)  Act,  1908 
<8  Edw.  VII.  c.  65),  sec.  75.— Suspension 
held  competent  where  the  question  raised 
was  the  insuflScieney  of  the  evidence  to 
prove  the  charge  made.  Lockwood  v.  Walker, 
1910  (J.),  S.  C.  3;  47  S.  L.  R.  155;  1909, 
■2  S.  L.  T.  400 ;  6  Adam,  124. 

15.  Suspension  —  Competency  —  Offence 
against  Licensing  Act,  1903  —  Licensing 
(Scotland)  Act,  1903  (3  Edw.  VII.  c.  25), 
sees.  102  and  103. — A  licence-holder  was 
charged  in  the  Justice  of  the  Peace  Court 
with  an  offence  against  the  Licensing 
^Scotland)  Act,  1 903,  on  a  complaint  which 
set  forth  that  on  the  3rd  September  he 
"was  in  a  state  of  intoxication  on  the  said 
licensed  premises  occupied  by  him  .  .  . 
whereby,  this  being  the  third  offence,  he  is 
liable  to"  a  penalty  set  forth.  The  justices, 
having  heard  evidence  limited  to  the  con- 
■dition  in  which  he  was  upon  3rd  September, 
found  him  guilty  "of  the  contravention 
■charged."  Thereafter  two  previous  con- 
victions were  proved  against  him,  and 
&  penalty  imposed.  The  licence-holder 
brought  a  suspension  on  the  ground  that, 
although  the  offence  with  which  he  had 
been  charged  and  found  guilty  was  intoxi- 
cation for  the  third  time,  no  evidence  of 
intoxication  upon  any  occasion  except  3rd 
.September  had  been  led  until  after  he  had 
been  found  guilty.  Held  that  the  com- 
plainer's  objection  was  at  best  an  objection 
to  the  proceedings  founded  on  a  deviation 
in  point  of  form  from  the  statutory  enact- 
ments, and  accordingly  could  only  be  dealt 
with  in  an  appeal  under  sees.  102  and  103 


of  the  Licensing  (Scotland)  Act,  1903, 
and  that  the  suspension  was  incompetent. 
Mitchell  V.  Morrison,  1908  (J.),  S.  C'.  65 ; 
45  S.  L.  E.  660;  16  S.  L.  T.  29;  5 
Adam,  545. 

16.  Suspension— Delay  in  Bringing  Sus- 
pension.—ifeM  that  a  complainer  who  after 
an  interval  of  nine  months  brought  a  sus- 
pension of  certain  summary  proceedings  on 
the  ground  of  irregularities  in  their  form 
was  barred  by  undue  delay  from  insisting 
in  the  suspension.  White  v.  Jeans,  1911 
(J.),  S.  C.  88;  48  S.  L.  E.  825;  1911, 
2  S.  L.  T.  54 ;  6  Adam,  489. 

17.  Suspension— Delay  in  Bringing  Sus- 
pension—Objections to  Relevancy  of  Com- 
plaint.— Where  a  complaint  charging  a 
contravention  of  a  statute  was  radically 
bad,  held  that  eleven  weeks'  delay,  and 
payment  of  a  fine,  did  not  bar  the  accused 
from  suspending  the  conviction  and  chal- 
lenging the  relevancy  of  the  complaint. 
But  the  Court  refused  his  expenses.  Adams 
V.  M'Kenna,  1906  (J.),  8  F.  79  ;  43  S.  L.  R. 
868 ;  14  S.  L.  T.  305  ;  5  Adam,  106  ;  but  cf. 
Kelly  V.  Smith,  1904  (J.),  7  F.  14 ;  42  S.  L.  E. 
203 ;  12  S.  L.  T.  530  ;  4  Adam,  466. 


REVOCATION- REVOOABILITY  OF 
DEEDS,  ETC. 

See  (1)  Marriage-Contract. 

(2)  Succession,  voce  Will  (Eevoca- 

BILITY — EBVOCATION). 

(3)  Trust,  voce  Eevocability. 


RIGHT  IN  SECURITY 

Heritable,  1-28. 

Assignation  in  Security  (Long 
Lease),  15. 

Assignation  of  Bond,  8,  10. 

Bond  and  Assignation  in  Se- 
curity, 1. 

Bond  and  Disposition  in  Se- 
curity, 2-16. 

Creditor,  2,  3, 5, 6, 8-11, 17, 19, 27,  28. 

Delivery,  What  Amounts  to  ?  15. 

Entailed  Estate,  17,  18. 

Ex  FACIE  Absolute  Disposition,  4, 
5,  19-21,  23,  26. 

Extinction,  Confusione,  4,  5,  17, 
18,  2.3,  24. 

Foreclosing,  6. 

Ground- A.NNUALS,  22-24. 

Maills  and  Duties,  3,  8,  9,  25-27. 
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Heritable  (cmtinued) — 

Personal    Obligation,    Transmis- 
sion, 16,  24. 

Public  Burdens,  27. 

Register  of  Sasines,  15. 

Sale  of  Security  Subjects,  12-14, 
19,  20. 
Moveable,  29-34. 

Assignation   in   Security   (Insur- 
ance Policy),  29. 

Bill  of  Lading,  Transfer,  34. 

Delivery  Order,  30,  31. 

Mortgagee,  Commission,  33. 

Shares  in  Company,  Pledge,  32. 

Store  "Warrant,  34. 
Sale  or  Security,  35,  36. 

1.  Heritable— Bond  and  Assignation  in 
Security  by  Liferentrix— Summary  Ejec- 
tion—Heritable Securities  Act,  1894,  sec.  5. 
— A  liferentrix  by  constitution  is  not  a 
proprietor  in  the  sense  of  the  above  section, 
and  is  not  therefore  liable  to  summary 
ejection  at  the  instance  of  a  creditor  in 
whose  favour  she  has  granted  a  bond  and 
assignation  in  security.  Scottish  Union  and 
National  Insurance  Coy.  v.  Smeaton,  1904, 
7  F.  174 ;  42  S.  L.  E.  162  ;  12  S.  L.  T.  537. 

2.  Heritable— Bond  and  Disposition  in 
Security— Creditor  in  Possession — Right  to 
Let  Security  Subjects — Heritable  Securities 
(Scotland)  Act  (57  &  58  Vict.  c.  44),  sec.  6.— 
An  auctioneer  obtained  a  lease  of  a  shop 
for  five  years  from  Whitsunday  1909  from 
a  property  company ;  and  by  an  informal 
agreement  between  the  company  and  him, 
the  company  undertook,  in  respect  of  a 
payment  by  the  auctioneer,  not  to  let 
certain  adjoining  premises  belonging  to  it 
to  anyone  carrying  on  an  auctioneer's 
business  during  the  currency  of  the  lease. 
In  1908  the  company  had  obtained  an 
overdraft  from  a  bank,  for  which  three  of 
the  directors  became  personally  liable,  and 
it  had  conveyed  to  the  bank  in  security 
the  whole  of  its  property.  In  April  1910, 
the  company  being  unable  to  repay  the 
overdraft,  the  three  directors  paid  it,  and 
got  from  the  bank  an  assignation  of  the 
bond.  The  bondholders  then  notified  the 
company  that  they  intended  to  enter  into 
possession  of  the  security  subjects  and 
collect  the  rents  through  certain  factors. 
The  company  thereupon  resolved  that  it 
be  left  to  these  factors  to  collect  the  rents, 
and  notified  the  tenants  to  that  effect.  In 
1911  the  factors  let  the  adjoining  premises 
to  another  auctioneer  for  a  year  for  the 
purposes  of  his  business.  In  an  action  by 
the  tenant  under  the  five  years'  lease  to 


interdict  the  bondholders  from  granting 
the  later  lease,  held  (1)  that  the  company's 
undertaking  was  not  binding  upon  the 
bank,  and  therefore  was  not  binding  upon 
the  bank's  assignees,  the  bondholders ;  and 
(2)  that  the  latter  were  heritable  creditors 
in  possession  and  as  such  were  entitled  to 
grant  the  lease  in  question ;  and  interdict 
refused.  Mackenzie  v.  Imlay's  Trs.,  1912, 
S.  C.  685;  49  S.  L.  E.  536;  1912,  1 
S.  L.  T.  291. 

3.  Heritable — Bond  and  Disposition  m 
Security — "Default  in  Payment  "—Notice 
Requisite  to  Constitute  Default  and  Justify 
Action  of  Maills  and  Duties— Titles  to 
Land  Consolidation  (Scotland)  Act,  ISBS. 
(31  &  32  Vict.  c.  101),  sec.  119,  Schedule 
FF  (1)  (2).— The  creditor  in  a  bond  and 
disposition  in  security,  in  statutory  form, 
served  upon  the  debtor  a  schedule  of 
intimation,  requisition,  and  protest,  in 
statutory  form,  requiring  him  to  pay  the 
principal  sum  due  under  the  bond  with 
interest  to  date,  and  containing  the  usual 
notice  that  failing  payment  within  three 
months  the  creditor  might  proceed  to  sell 
the  security  subjects.  Ten  days  after 
service  of  the  schedule,  the  debtor  not 
being  in  arrear  with  interest,  the  creditor 
raised  an  action  of  maills  and  duties  to 
obtain  possession  of  the  security  subjects. 
Held  that  failure  instantly  to  make  payment 
upon  service  of  the  schedule  was  sufficient 
to  put  the  debtor  "  in  default  in  payment," 
in  the  sense  of  sec.  119  of  the  Titles  to 
Land  Consolidation  Act,  1868  ;  and  accord- 
ingly, that  the  action  was  competent. 
M'Ara  v.  Anderson,  1913,  S.  C.  931 ;  50 
S.  L.  E.  713;  1913,  1  S.  L.  T.  490. 

4.  Heritable— Bond  and  Disposition  in 
Security — Extinction— Confusio. — A  bond- 
holder subsequently  got  an  ex  facie  absolute 
disposition  of  the  subjects.  Seld  that  the 
bond  was  not  extinguished  confusione. 
Crichton's  Trs.  v.  Clark,  1909  (0.  H.), 
1  S.  L.  T.  467. 

5.  Heritable  —  Bond  and  Disposition  in. 
Security  —  Extinction  —  Confusio  —  Unre- 
corded Back-Letter. — A  creditor  in  a  bond 
and  disposition  in  security  obtained  in 
security  of  further  advances  an  ex  facie 
absolute  disposition  of  the  security  subjects, 
which  he  recorded.  He  granted  a  back- 
letter  binding  himself  to  reconvey  on 
repayment  of  these  advances.  The  back- 
letter  was  not  recorded.  In  a  question 
with  the  creditor  in  another  bond  and 
disposition   in  security  over  the   subjects 
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coming  in  date  between  the  first  creditor's 
bond  and  his  ex  facie  absolute  disposition, 
held  that  the  burden  created  by  the  first 
creditor's  bond  and  disposition  in  security 
had  not  been  extinguished  confmione.  King 
V.  Johmton,  1908,  S.  C.  684 ;  45  S.  L.  R. 
533;  15  S.  L.  T.  937. 

6.  Heritable— Bond  and  Disposition  in 
Security  —  Foreclosing  —  Irregularity  in 
Procedure  —  Bad  Citation  —  Heritable 
Securities  Act,  1904. — A  sale  of  lands  made 
by  a  foreclosing  creditor  in  terms  of  the 
Act  was  subsequently  challenged  by  the 
original  owner  on  the  ground  of  inept 
service  of  the  petition.  There  had  been 
service  upon  him,  but  he  averred  that  it 
was  bad.  Held  that  this  was  an  irregularity 
of  procedure,  which  did  not  affect  the  title 
of  a  purchaser  from  the  foreclosing  creditor. 
Sutherland  v.  Thomson,  1905  (H.  L.),  8  F.  1 ; 
43  S.  L.  E.  115;  13  S.  L.  T.  617. 

7.  Heritable — Bond  and  Disposition  in 
Security  —  Prejudice  of  Security-holder's 
Rights  —  Mineral  Lease  —  Lease  Granted 
by  Proprietor  after  Date  of  Bond  contain- 
ing Unusual  Provisions — Validity. — A  bond 
and  disposition  in  security  was  granted  by. 
a  proprietor  of  lands  during  the  currency 
of  a  mineral  lease.  After  the  lease  expired 
a  new  lease  was  entered  into,  which  con- 
tained unusual  provisions  unduly  favourable 
to  the  tenant.  In  a  question  between  the 
bondholders  and  the  mineral  tenant  as  to 
the  efficacy  of  the  lease,  held  by  Lord 
CuUen  (Ordinary)  that  the  terms  of  the 
lease  were  such  that  it  could  not  be 
regarded  as  a  fair  exercise  of  the  ordinary 
power  of  administration  on  the  part  of  the 
proprietor,  and  accordingly  that  it  was  not 
binding  on  the  bondholder.  Eeid  v.  M'Gill, 
1912,  50  S.  L.  E.  5;  1912,  2  S.  L.  T.  246. 

8.  Heritable  —  Bond  and  Disposition  in 
Security — Rights  of  a  Creditor — Assigna- 
tion— Expenses  of  Action  at  Instance  of 
Debtor  against  Creditor.  —  Held  that  a 
creditor  in  a  bond  and  disposition  in 
security,  who  had  entered  into  possession 
of  the  subjects  under  a  decree  of  maills 
and  duties,  was  not  bound  to  grant  an 
assignation  until  payment  of  principal  and 
interest  and  a  final  settlement  of  accounts 
had  been  made.  Held  further  that  the 
expenses  of  a  declarator  by  the  debtor 
against  him  that  he  is  bound  to  deliver  an 
assignation  on  payment  of  principal  and 
interest,  the  question  of  intromissions  under 
the  decree  of  maills  and  duties  being  still 


unsettled,  falls  under  the  penalty  clause 
in  the  bond.  Bruce  v.  I'he  Scottish  Amicable 
lAfe  Assmance  Society,  1907,  S.  C.  637  ; 
44  S.  L.  E.  424;  14  S.  L.  T.  870. 

9.  Heritable— Bond  and  Disposition  in 
Security— Rights  of  Creditor— Creditor  in 
Possession  under  Decree  of  Maills  and 
Duties— Right  to  Delivery  of  Leases  and 
other  Estate  Documents. — Held  that  a 
heritable  creditor  in  possession  of  a  landed 
estate  under  a  decree  of  maills  and  duties 
was  entitled  to  delivery  oi  the  leases  and 
other  estate  documents  showing  the  con- 
tractual relations  between  the  estate  and 
the  tenants,  for  the  purpose  of  enabling 
him  to  appear  at  a  sitting  of  the  Land 
Court.  Maorae  v.  Leith,  1913,  S.  C.  901 ; 
50  S.  L.  E.  406;  1913,  1  S.  L.  T.  273. 
(See  also  voce  Eetention.) 

10.  Heritable— Bond  and  Disposition  in 
Security— Rights  of  Creditor— Discharge- 
Assignation. — A  postponed  security-holder 
paid  the  sum  contained  in  a  prior  bond 
afiecting  the  subjects  and  obtained  an 
assignation  of  the  bond.  He  then  charged 
the  debtor  to  pay  the  sum  due  under  the 
bond.  The  debtor  offered  to  pay  in  return 
for  an  assignation  of  the  bond  to  the  debtor's 
nominee,  but  the  creditor  refused  to  giant 
the  assignation  in  respect  that  it  would 
prejudice  his  rights  as  a  postponed  bond- 
holder. Held  by  Lord  Hunter  (Ordinary) 
that  the  creditor  was  not  bound  to  grant 
the  assignation,  and  that  the  debtor  was 
bound  to  pay  the  sum  in  the  bond  in  return 
for  a  discharge.  Fleming  v.  Black,  1913 
(0.  H.),  1  S.  L.  T.  386. 

11.  Heritable— Bond  and  Disposition  in 
Security— Rights  of  Creditor— Ejection  of 
Debtor  in  Occupation  of  Subjects— Herit- 
able Securities  (Scotland)  Act,  1894  (57  & 
58  Vict.  c.  44),  sees.  5  and  6. — Observations 
(by  the  Lord  President)  as  to  the  effect  of 
sees.  5  and  6  of  the  Heritable  Securities 
Act,  1894,  upon  the  rights  of  a  creditor 
in  a  bond  and  disposition  in  security. 
Inglis'  Trs.  v.  Macpherson,  1911,  48  S.  L.  E. 
955;  1911,  2S.  L.  T.  176. 

12.  Heritable— Bond  and  Disposition  in 
Security— Sale  by  Bondholder— Advertise- 
ment—"For  at  least  Six  Weeks." — The 
holder  of  a  bond  and  disposition  in  security 
exposed  the  subjects  for  sale  on  23rd 
March  1904,  after  seven  insertions  of  a 
weekly  advertisement,  the  first  of  which 
appeared  on    10th   February   1904.     Held 
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that  the  advertisement  conformed  to  the 
requirements  of  the  Titles  to  Land  Act, 
1868,  see.  119.  Roscoe  v.  Mackersy,  1905, 
7  F.  761 ;  42  S.  L.  R.  453 ;  12  S.  L.  T.  853. 

13.  Heritable— Bond  and  Disposition  in 
Security — Sale  by  Bondholder — Articles  of 
Roup— Titles  to  Land  Act,  1868,  sec.  122— 
Statutory  Bequisites  —  Consignation  of 
Surplus. — It  was  held  not  to  be  fatal  to  a 
sale  of  heritage  by  a  bondholder  that  the 
articles  of  roup  do  not  specify  the  bank  in 
which  the  surplus  price  should  be  con- 
signed. Roscoe  V.  Mackersy,  1905,  7  F. 
761 ;  42  S.  L.  R.  453 ;  12  S.  L.  T.  853. 

14.  Heritable — Bond  and  Disposition  in 
Security— Sale  of  Security  Subjects— Re- 
quisition and  Notice — Joint-Obligations. — 

Where  there  are  joint  and  several  obligants 
in  a  bond,  each  of  whom  dispones  heritage 
in  security,  a  demand  for  payment  must 
be  intimated  to  both  before  the  security 
subjects  of  either  can  be  sold  in  terms  of 
the  Titles  to  Land  Consolidation  Act,  1868, 
sec.  1 1 9,  Schedule  FF  (No.  2).  Stuart's  Tr. 
V.  Stmrt,  1904  (0.  H.),  42  S.  L.  E.  11 ; 
12  S.  L.  T.  356. 


15.  Heritable— Bond  and  Disposition  in 
Security  —  Taken  by  Father  in  Favour 
of  himself  as  Trustee  for  Children  — 
Delivery— Recording  in  Register  of  Sasines 
— Effect  of— Is  Recording  of  Bonds  by 
Father  Equivalent  to  Delivery  to  Children  ? 
—Co-Trustee. — Held  (diss.  Ld.  Kyllachy) 
that  the  recording  in  the  Eegister  of 
Sasines  by  a  father  of  bonds  and  dispositions 
in  security  taken  in  his  own  favour  as 
trustee  for  his  children  did  not  operate 
a  delivery  of  the  bonds  to  the  children. 
Seld  further  in  the  case  of  another  bond 
that  uo  distinction  was  caused  by  the  fact 
that  it  was  taken  in  favour  of  another 
person  as  well  as  the  father  as  trustees. 
Cameron's  Trs.  v.  Cameron,  1907,  S.  C.  407; 
44  S.  L.  E.  354;  14  S.  L.  T.  719.  (And 
see  voce  Donation.) 

16.  Heritable— Bond  and  Disposition  in 
Security  —  Transmissibility  of  Personal 
Obligation— Conveyancing  (Scotland)  Act, 
1874,  sees.  9  and  47  —  Diligence.  —  The 
personal  obligation  contained  in  a  bond 
and  disposition  in  security  is  not  by  virtue 
of  sees.  9  and  47  of  the  Conveyancing  Act, 
1 874,  transmitted  to  the  heir-at-law  of  the 
debtor  on  his  mere  survivance  of  his 
ancestor  so  as  to  render  him  liable  to 
direct  personal  diligence  for  the  debt. 
Fenton  Livingstone  v.  Crichton's  Trs.,  1908, 


S.  C.  1208;  45  S.  L.  E.  806;  16  S.  L.  T. 
298. 

17.  Heritable— Bond  over  Entailed  Estate 
—  Extinction  —  Confusio  —  Succession  by 
Heir  of  Entail  in  Possession  to  Creditor 
in  Bond— Acquisition  of  Personal  Right 
by  Conveyancing  Act,  1874  —  Subsequent 
Declarator  of  Invalidity  of  Entail  by 
Succeeding  Heir.— In  1842  A.,  the  heir  in 
possession  of  certain  entailed  estates,  suc- 
ceeded ab  intestato  to  the  creditor  in  a  bond 
affecting    part    of    the    entailed    estates. 

A.  died  in  1856  without  having  made  up 
a  title  to  the  bond,  and  was  succeeded  by 
his  son  B.,  who  also  acquired  ab  intestato 
the  right  to  make  up  a  title  to  the  bond, 
but  failed  to  do  so.  He,  however,  acquired 
a  personal  right  to  the  bond  in  virtue  of 
the    Conveyancing    Act,     1874,    sec.     9. 

B.  died  in  1880,  leaving  a  trust-disposition 
and  settlement.  In  1881  the  succeeding 
heir  of  entail  obtained  decree  of  declarator 
that  the  deeds  of  entail  affecting  the  lands 
were  invalid  in  virtue  of  the  provisions  of 
the  Entail  (Amendment)  Act,  1848,  sec.  43. 
Held  that  the  bond  was  not  extinguished 
confusione  in  the  person  of  B.,  but  was 
carried  to  his  trustees  by  his  trust-dispo- 
sition and  settlement.  Colvile's  Trs.  v. 
Marindin,  1908,  S.  C.  911 ;  45  S.  L.  E. 
746;  16S.  L.  T.  197. 

18.  Heritable  —  Bond  over  Entailed 
Estate— Proprietor  of  Security  Subjects 
Succeeding  to  Fee  of  Bond  thereon  under 
Burden  of  Certain  Liferents— Extinction— 
Confusio. — A  proprietor  of  security  subjects 
succeeded  to  the  fee  of  the  bond  thereon 
under  burden  of  certain  liferents.  He  died 
before  the  liferents  had  expired,  and  on 
his  death  the  property  in  the  subjects  and 
the  right  to  the  bond  diverged  and  became 
vested  in  different  persons.  Held  that  the 
bond  had  not  been  discharged  confusione. 
Colvile's  Trs.  v.  Marindin  and  Others,  1907 
(0.  H.),  15  S.  L.  T.  26. 

19.  Heritable— Ex  facie  Absolute  Dis- 
position —  Amount  of  Indebtedness  in 
Dispute— Oounter-Claim  the  Subject  of  a 
Depending  Action— Absolute  Right  of  Sale. 
— Certain  subjects  had  been  disposed  by 
a  debtor  to  a  creditor  ex  facie  absolutely, 
but  in  reality  in  security  of  advances,  the 
amount  of  which  was  admitted.  The 
debtor  alleged  he  had  counter-claims 
against  the  creditor,  and  raised  an  action 
to  enforce  these.  The  creditor  intimated 
he  intended  to .  sell  the  subjects.  The 
debtor  offered  to  repay  the  amount  of  the 
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advances  less  the  amount  of  his  claim,  and 
brought  an  interdict  of  the  sale.  Interdict 
refused.  Mackintosh  v.  Leslie,  1907  (0.  H.), 
15  S.  L.  T.  2. 

20.  Heritable— Ex  facie  Absolute  Dis- 
position —  Right  of  Sale.  —  Duncan  v. 
Mitchell  &  Coy.,  1893,  21  E.  37  ;  31  S.  L.  E. 
40 ;  1  S.  L.  T.  286.  [This  case,  No.  42, 
Col.  1924,  of  the  Scots  Digest,  2nd  Series, 
is  wrongly  given  under  the  name  Leash 
V.  Burt.'\ 

21.  Heritable— Ex  facie  absolute  Dis- 
position to  Law- Agent  —  Back-Letter  — 
Death  of  Debtor— Debts  Incurred  by  his 
Testamentary  Trustees  to  Law-Agents — 
Subsequent  Seauestration  of  his  Estates- 
Professional  Charges  to  Agents  in  Connec- 
tion with  Security  Subjects. — Held  (1)  that 
law-agents  to  whom  certain  subjects  had 
been  disponed  ex  facie  absolutely,  but  truly 
in  security,  had  an  effectual  security  over 
the  subjects  for  debts  incurred  to  them  by 
disponer's  trustees  after  his  death  and  before 
sequestration  of  his  estates ;  (2)  that  in  an 
accounting  with  the  disponer's  representa- 
tives they  were  entitled  to  credit  them- 
selves with  the  amount  of  their  business 
charges  in  connection  with  the  security 
subjects.  Morton's  Tr.  v.  Kirkhope  <& 
Gilmour,  1907  (0.  H.),  15  S.  L.  T.  203. 
Of.  Jiobertson- Durham  v.  Constant,  1907 
(O.  H.),  15  S.  L.  T.  131. 

22.  Heritable — Ground-Annual — Consti- 
tution—  Contract  by  a  Party  Purporting 
to  Create  a  Ground-Annual  in  Favour  of 
himself.  —  Held  that  a  deed  which  pur- 
ported to  be  a  contract  of  ground-annual 
between  a  proprietor  of  lands  as  first  party 
and  himself  as  second  party  was  ineffectual, 
in  respect  that  a  man  cannot  by  any  deed 
constitute  a  debt  by  himself  to  himself. 
Church  of  Scotland  Endowment  Committee, 
&c.,  1914,  S.  C.  165;  51  S.  L.  E.  120; 
1913,  2  S.  L.  T.  412. 

23.  Heritable— Ground-Annual— Extinc- 
tion —  Confusio  —  Creditor  in  Ground- 
Annual  Obtaining  Ex  facie  Absolute  Dis- 
position of  Subjects.— The  creditor  in  a 
contract  of  ground-annual  subsequently 
obtained  and  recorded  an  ex  facie  absolute 
disposition  of  the  subjects.  He  granted  a 
back-letter  acknowledging  that  the  disposi- 
tion was  merely  in  security  of  advances, 
and  undertaking  to  recouvey  on  repayment. 
The  back-letter  was  not  recorded.  Held 
(per  Ld.  Guthrie),  in  a  question  with  a 
creditor    in   a    bond    and   disposition    in 


security  over  the  subjects  prior  in  date  to 
the  ex  facie  absolute  disposition,  that  the 
ground-annual  was  not  extinguished  con- 
fusione  as  a  real  burden  on  the  subjects. 
King  v.  Johnston,  1908,  S.  C.  684;  45 
S.  L.  E.  533 ;  15  S.  L.  T.  937. 


24.  Heritable — Ground- Annual — Extinc- 
tion —  Confusio  —  Creditor  in  Ground- 
Annual  becoming  Proprietor  of  Subjects. 

— Held  that  ground-annuals  could  not  be 
extinguished  confusions  upon  the  creditors 
therein  becoming  the  proprietors  of  the 
subjects  over  which  they  were  secured 
(per  the  Lord  President  and  Ld.  Johnston) 
on  the  ground  that  ground-annuals  in  their 
nature  are  not  extinguishable  confusione; 
and  per  Ld.  Skerrington  on  the  ground 
that  the  personal  obligation  of  the  debtor 
still  subsisted.  (Opinion  of  Lord  Kinnear 
in  Murray  v.  Parlane's  Tr.,  1890,  18  E.  287, 
approved.)  Healy  &  Young's  Tr.  v.  Mair's 
Trs.,  1914,  S.  C.  893 ;  51  S.  L.  E.  767 ; 
1914,  2  S.  L.  T.  118. 

25.  Heritable — Loiig  Lease  —  Statute — 
Assignation  in  Security— Action  of  Maills 
and  Duties— Competency— Registration  of 
Leases  (Scotland)  Act,  1857,  sees.  6  and  20 
—Heritable  Securities  (Scotland)  Act,  1847, 
sec.  2. — Held  that  as  sec.  6  of  the  Eegistra- 
tion  of  Leases  (Scotland)  Act,  1857,  pro- 
vides a  particular  procedure  whereby  an 
assignee  in  security  of  a  long  lease  may 
enter  into  possession,  such  assignee  is 
not  entitled  to  bring  an  action  of  maills 
and  duties  to  recover  sub-rents.  Dunbar 
V.  Gill,  1908,  S.  G.  1054;  45  S.  L.  E.  870; 
16  S.  L.  T.  268. 


26.  Heritable— Maills  and  Dvities.—Held 
that  a  bondholder  who  was  granted  a  sub- 
sequent ex  fade  absolute  disposition  of  the 
subjects  contained  in  the  bond  had  a  title 
to  sue  an  action  of  maills  and  duties. 
Crichton's  Trs.  v.  Clarke,  1909  (0.  H ) 
1  S.  L.  T.  467. 


27.  Heritable  —  Maills  and  Duties  — 
Liability  of  Creditor  Holding  Decree  — 
Public  Burdens— Local  Government  Rates. 
— A  heritable  creditor  holding  a  decree  of 
maills  and  duties  is  not  liable  in  a  personal 
action  for  payment  of  county  council  rates. 
Argyll  Co^mty  Council  y.  Walker,  1909,  S.  C 
107  ;  46  S,  L.  E.  107;  16  S.  L.  T.  575. 


28.  Heritable— Trust— Heritable  Creditor 
in  Possession— Expenses  of  Management— 
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Power  to  Employ  and  Fay  to  Trustee  as 
Law-Agent. — Held  that  trustees  who  had 
entered  into  possession  of  security  subjects 
were  entitled  to  charge  their  law-agent's 
expenses  in  connection  therewith  against 
the  owner  of  the  subjects.  Brown's  Trs.  v. 
Home,  1907,  S.  C.  1027 ;  44  S.  L.  K.  795; 
15  S.  L.  T.  145. 

29.  Moveable— Assignation  of  Insurance 
Policies  in  Security  of  Advances — Am- 
Mguity  in  Designation  of  Assignee  — 
Advances  made  by  Assignee  Personally 
or  as  Bank  Agent  —  Proof.  —  Eobertson 
assigned  to  "James  Eiddell,  agent,  Clydes- 
dale Bank,  Ltd.,"  certain  policies  of  insur- 
ance on  his  life  by  assignation  ex  fade 
absolute,  but  accompanied  by  a  letter 
addressed  to  Eiddell  directing  that  he 
(Eiddell)  was  to  hold  the  policies,in  security 
of  advances  made  by  him  to  Eobertson. 
Eobertson  subsequently  executed  a  trust- 
deed  for  creditors,  and  the  trustee  raised 
an  action"  against  Eiddell  for  delivery  of 
the  life  policies,  on  the  ground  that  Eobert- 
son was  not  indebted  to  Eiddell.  The 
defence  was  that  the  assignation  was 
granted  to  Eiddell  not  as  an  individual 
but  as  agent  for  the  bank.  The  Court 
allowed  a  proof  'prout  de  jure  (per  Ld. 
Salvesen)  on  the  special  ground  that 
defender  was  entitled  to  retain  the  policies 
until  any  advances  made  by  him,  either  as 
an  individual  or  as  agent  for  the  bank,  on 
the  faith  of  the  assignation  had  been  repaid. 
Eobertson' s  Tr.  v.  Riddell,  1911,  S.  C,  14; 
48  S.  L.  E.  29 ;  1910,  2  S.  L.  T.  225. 

30.  Moveable  —  Goods  in  Warehouse  — 
Intimation   of  Delivery   Orders.  —  Goods 

were  stored  in  a  warehouse  subject  to  the 
orders  of  a  person  employed  by  their  owner. 
Held  that  delivery  orders,  granted  by  the 
true  owner  in  favour  of  one  lending  on 
the  security  of  the  goods,  required  intima- 
tion to  the  warehouseman  in  order  to 
complete  the  security,  intimation  to  the 
servant  who  controlled  the  goods  being 
insufficient.  Dobell,  Beckett  &  Coy.  v.  Neilson, 
1904,  7  F.  281;  42  S.  L.  E.  279;  12 
S.  L.  T.  543. 

31.  Moveable— Pledge— Delivery  Order — 
Appropriation  of  Goods — Transfer  of  Pro- 
perty— Holder  for  Value  and  in  Good  Faith 
— Competition— Bankruptcy. — A  cargo  of 
timber  was  sold  to  B.  &  F.,  Ltd.,  who 
granted  bills  for  the  price  in  exchange  for 
the  shipping  documents.  The  sale  was 
induced  by  fraudulent  misrepresentations 


on  the  part  of  the  buyers,  but  this  fact 
was  unknown  until  after  the  buyers'  bank- 
ruptcy. The  timber  on  arrival  was  stored 
with  a  firm  of  timber  measurers.  There- 
after B.  &  F.,  Ltd.,  in  return  for  advances, 
granted  to  the  lenders  delivery  orders  for 
certain  parcels  of  the  timber.  These  were 
intimated  to  the  custodiers  of  the  cargo, 
and  the  timber  therein  contained  was  duly 
identified.  B.  &  F.,  Ltd.,  having  become 
bankrupt  within  sixty  days  of  these  trans- 
actions, and  the  sale  having  been  reduced 
at  the  instance  of  the  unpaid  sellers  on  the 
ground  of  the  buyers'  fraud,  the  cargo  was 
claimed  by  (1)  the  unpaid  sellers;  (2)  the 
liquidator  of  B.  &  F.,  Ltd. ;  and  (3)  the 
grantees  of  the  various  delivery  orders. 
Held  (diss.  Ld.  Johnston)  (1)  that  as  the 
grantees  of  the  delivery  orders  were  in 
ignorance  of  the  buyers'  fraud  they  were 
holders  in  good  faith  and  for  value ;  (2) 
that  the  timber  contained  in  the  delivery 
orders  had  been  sufficiently  identified  and 
appropriated ;  and  (3)  that  consequently 
the  grantees  of  the  delivery  orders  had 
acquired  a  good  title  to  the  timber  assigned 
to  them  valid  against  the  unpaid  sellers 
and  the  liquidator.  Price  &  Pierce,  Ltd.  v. 
Bank  of  Scotland,  1910,  S.  C.  1095  ;  47 
S.  L.  E.  794;  1910,2  S.  L.  T.  126.  Affirmed 
(with  variation  as  to  the  quantity  of  timber 
which  had  been  sufficiently  identified  and 
appropriated)  1912  (H.  L.),  S.  C.  19;  49 
S.  L.  E.  95;  1911,  2S.  L.  T.  469. 


32.  Moveable— Pledge— Duty  of  Security- 
holder to  Preserve  Security  Subjects- 
Shares  Held  as  Security  for  a  Debt— Offer 
of  New  Shares — Failure  of  Security-holder 
to  Communicate  Offer  to  Debtor.— In  an 
action  for  damages  pursuers  averred  that 
defender,  in  security  of  certain  advances 
made  by  him  to  them,  held  shares  in  a 
company  which  were  registered  in  his  name, 
but  which  really  belonged  to  pursuers ; 
that  the  company  issued  new  shares  which 
they  offered  to  the  shareholders  then  on 
the  register ;  that  defender  was  offered  an 
allotment  of  new  shares  in  respect  of  the 
shares  belonging  to  pursuers  which  he  held 
in  security ;  that  without  communicating 
with  pursuers  he  renounced  the  allotment ; 
and  that  the  shares  being  at  a  premium,  a 
large  profit  was  thereby  lost  to  pursuers. 
Pursuers  pleaded  that  defender,  having  in 
breach  of  his  duty  as  security-holder  failed 
to  communicate  to  pursuers  the  offer  of 
allotment  of  new  shares,  was  liable  to 
them  in  damages.  Held  that  these  aver- 
ments were  relevant,  and  a  proof  allowed. 
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Waddell  v.  Hidton,   1911,  S.  C.  575;  48 
S.  L.  E.  550;  1911,  1  S.  L.  T.  225. 

33.  Moveable— SMp— Mortgage— Sale  by 
Mortgagee  —  Commission.  —  Held  that  a 
mortgagee  of  a  ship  is  not  entitled  to  com- 
mission on  a  sale  of  the  ship  carried  through 
by  him  under  and  in  virtue  of  his  mort- 
gage. Robertson-Durham  v.  Constant,  1907 
(0.  H.),  15  S.  L,  T.  131. 

34.  Moveable— Store  Warrant— Delivery 
Order  —  Bill  of  Lading  —  Competition- 
Trustee  in  Bankruptcy. — Held  that  the 
transfer  of  bills  of  lading  of  a  cargo,  sold 
to  a  firm  which  had  become  bankrupt, 
constituted  a  good  security  valid  against 
the  trustee  in  bankruptcy,  but  that  the 
claim  of  the  trustee  was  preferable  to  that 
of  the  holders  of  store  warrants  and 
delivery  orders,  and  also  to  that  of  pur- 
chasers, seeing  that  at  the  date  of  the 
firm's  sequestration  no  specific  property 
in  the  goods  in  question  had  passed  to 
the  claimant-s.  Hayman  &  Son  v.  M'Lintoch, 
1907,  S.  C.  936;  44  S.  L.  E.  691;  15 
S.  L.  T.  63. 


35.  Sale  or  Security— Furniture— Passing 
of  Property— No  Delivery— Sale  of  Goods 
Act,  1893,  sec.  61  (4).— An  ex  facie  absolute 
sale  of  furniture  held  to  be  really  a  security. 
Scottish  Mercantile  Discount  Coy.  Ltd.  v. 
Rmianes,  1905  (0.  H.),  13  S.  L.  T.  169. 

36.  Sale  or  Security- Furniture— Pass- 
ing of  Property— Sale  of  Goods  Act,  1893 
(56  &  57  Vict.  c.  71),  sees.  17  and  61  (4).— 
A  debtor,  who  was  being  pressed  for  pay- 
ment of  a  debt  of  £130,  granted  a  receipt 
for  that  amount  to  his  creditor  which 
bore  to  be  in  payment  of  certain  speci- 
fied articles  of  furniture  belonging  to  the 
debtor  and  sold  to  the  creditor  as  at 
the  date  of  the  receipt.  No  discharge  of 
indebtedness  was  granted  to  the  debtor, 
no  money  passed,  and  the  furniture 
remained  in  the  debtor's  possession. 
Thereafter,  the  debtor's  efiects  having 
been  poinded,  the  creditor  claimed  to  have 
the  specified  articles  of  furniture  excluded 
from  the  poinding  on  the  ground  that 
they  were  his  property.  Held  that  the 
parties  intended  the  transaction  to  operate 
by  way  of  security  within  the  meaning  of 
sec.  61  (4)  of  the  Sale  of  Goods  Act,  and 
the  creditor's  claim  dismissed.  Hepburn  v. 
Law,  1914,  S.  0.  918;  51  S.  L.  E.  342; 
1914,  1  S.  L.  T.  228. 


BIGHT-OF-WAY 

See  EoAD. 

See  also  (1)  Process,  voce  Jury  Trial 
(Proof  or). 
(2)  Servitude,  voce   Constitu- 
tion. 

RIVER 

See  (1)  Fishings;  (2)  Water. 

ROAD 

See  (1)  Burgh  ;  (2)  Eailway. 

Statutes — 

Burgh  Police  Act,  1892, 15, 19,  27. 
Burgh  Police  Act,  1903, 15,  21,  23, 

25-30. 
General  Turnpike  Act,  1831,  4, 16, 

18. 
Highway  Act,  1771,  13. 
Local  Government  Act,  1908,  5, 17. 
Eailway    Clauses   Consolidation 

Act,  1845,  14. 
EoADS  and  Bridges  Act,  1878,  5,  6, 

16,  18,  28. 
Roads  and  Bridges  Act,  1892, 18. 

Accident   on.  Liability   for,   see   voce 

Negligence. 
Alteration,  2. 
Authority,  6,  12,  16-18. 
Bridge,  3,  12. 
Closing  of  Eoad,  1,  29. 
Cul-de-Sac,  22,  23. 
Dean  of  Guild,  15,  21. 
Deviation,  2,  10. 
Expenses  of  Eepairs,  4-6. 
Extraordinary  Traffic,  5,  6. 
Footway,  19,  26. 
Frontagers,  2,  9,  24. 
Maintenance,  3,  19,  20,  28,  29. 
Material,  7,  16-18. 
New  Street,  15,  21-23. 
Obligation   to    Eepair,    Enforcement 

of,  8. 
Obstruction,  25,  29. 
Parish  Council,  11. 
Pavement,  31. 

Paving  Street,  19,  24,  26,  29. 
Prescriptive  Use,  10,  14. 
Private  Street,  15,  25-27,  29. 
"  Public  Highway,"  14,  28. 
Public  or  Private  Street,  28,  29, 
Eailway,  1,  12,  15,  20,  25,  27. 
Eegister  of  Streets,  30. 
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Eepairs,  4-8. 

Eight-of-Way,  9-11. 

Secretaky   for  Scotland,   Order   by, 

18. 
Solum,  1,  15. 
Street,  15,  19-30. 
Tramway,  17,  31. 
Upkeep,  4. 
Width,  6,  13,  22,  30,  31. 

1.  Closing— Solum  of  Closed  Eoad— Kail- 
way. — A  railway  company  under  their 
statutory  powers  closed  a  portion  of  a  turn- 
pike road  and  made  a  substitute  road. 
Held  that  the  adjoining  proprietors  were 
entitled  to  build  upon  the  closed  portion 
of  the  turnpike.  Lanarh  County  Cowncil 
V.  Caledonian  Ely.  Coy.,  1906,  8  F.  1213; 
43S.  L.  E.  805;  14  S.  L.  T.  258. 

2.  Deviation  —  Alteration  of  Level  — 
Prejudice  of  Frontagers— Claim  for  Com- 
pensation.— Eoad  trustees  have  no  power, 
materially  and  to  the  prejudice  of  front- 
agers, to  alter  the  level  of  a  turnpike  road. 
Frontagers  may  claim  compensation. 
Siiiclair  v.  Lanarkshire  District  Committee, 
1907,  S.  C.  285;  44  S.  L.  E.  159;  14 
S.  L.  T.  534. 

3.  Maintenance— In  Burgh— Bridge  over 
Eailway— Duty  of  Railway  to  Maintain. — 

Held  that  a  railway  company  was  bound 
to  maintain  roadways  over  bridges  which 
when  made  had  been  in  the  county,  but 
had,  when  question  was  raised,  been 
annexed  to  a  burgh.  Glasgow  Corporation 
V.  Caledonian  Pdy.  Coy.,  1906,  8  F.  755; 
43  S.  L.  E.  534 ;  13  S.  L.  T.  350. 

4.  Kepair  —  Damage  by  Water-Pipes— 
General  Turnpike  Act,  1831,  sec.  100. — 
Sec.  100  of  the  Turnpike  Act,  1831, 
authorises,  in  certain  events,  the  repair  by 
the  road  trustees  (at  the  expense  of  the 
undertaker)  of  roads  which  have  been 
damaged  by  the  undertaker  in  the  course 
of  laying  water-pipes.  Held  that  the 
repairs  indicated  are  such  as  make  good 
the  road  at  the  time,  and  do  not  coun- 
tenance a  claim  for  permanent  upkeep. 
Lanarkshire  District  Committee  v.  Airdrie 
and  Coatbridge  Water  Trs.,  1906,  8  F.  777  ; 
43  S.  L.  E.  526  ;  13  S.  L.  T.  911.  (And 
see  wee  Public  Authorities  Protection.) 

5.  Repair  —  Extraordinary  Traffic  —  Re- 
covery of  Expenses — Limitation  of  Time — 
Roads  and  Bridges  (Scotland)  Act,  1878 
(41  &  42  Vict.  c.  51),  sec.  57— Local  Govern- 
ment (Scotland)   Act,  1908  (8  Edw.  VII. 


c.  62),  sec.  24. — Circumstances  in  which  held 
that  the  time  limit  enacted  by  sec.  24  of 
the  Local  Government  Act,  1908,  for  the 
recovery  of  expenses  incurred  in  repairing 
roads  damaged  by  extraordinary  traffic, 
applied.  Deer  District  Committee  v.  Shanks 
&  M'Ewan,  1911  (0.  H.),  1  S.  L.  T.  314. 
The  Court  adhered.     1911,  2  S.  L.  T.  497. 

6.  Repair  —  Extraordinary  Traffic  — Re- 
covery of  Expenses  —  Requisites  of  Sur- 
veyor's Certificate  —  Road  of  Less  than. 
Statutory  Width  —  Roads  and  Bridges 
(Scotland)  Act,  1878  (41  &  42  Vict.  c.  51), 
sec.  57. — In  proceedings  under  sec.  57  of 
the  Eoads  and  Bridges  Act,  1878,  for 
recovery  of  the  expense  of  repairing  a  road 
damaged  by  extraordinary  traffic,  held  that 
it  was  not  necessary  that  the  surveyor's 
certificate  should  be  framed  with  regard  to 
the  average  expense  of  repairing  highways 
in  the  neighbourhood  ;  but  observed  that  it 
was  the  duty  of  the  road  authority,  before 
instituting  proceedings,  to  have  regard  to 
such  average  expense.  Opinion  (per  Ld. 
Salvesen)  that  a  road  authority  is  not 
barred  from  recovering  the  damage  caused 
to  a  road  by  extraordinary  traffic  merely 
because  the  road  is  of  less  than  the  statutory 
width.  Highland  District  Committee  of  Perth 
County  Council  v.  Battray,  1913,  S.  C.  794; 
50  S.  L.  E.  531 ;  1913,  1  S.  L.  T.  320. 

7.  Repairs — Material — Power  to  Take. — 

Henderson's  Trs.  v.  Fife  County  Council,  1899 
(0.  H.),  6  S.  L.  T.  332;  Scots  Digest, 
2nd  Series,  No.  55,  Col.  1957 ;  reversed 
1899,  2  F.  164 ;  37  S.  L.  E.  119 ;  7  S.  L.  T. 
242. 

8.  Repair— Obligation  to  Repair — Execu- 
tory Contract— Interest  to  Enforce.- An 
obligation  to  repair  a  road  should  be 
enforced  by  action  of  declarator  and  imple- 
ment, with  alternative  crave  that  the  road 
be  repaired  at  the  sight  of  the  Court.  A 
party  having  right  to  enforce  such  an 
obligation  cannot  repair  the  road  and  sue 
for  the  cost.  Commissioners  of  Northern 
Lighthouses  v.  Edmonston,  1908  (0.  H.), 
16  S.  L.  T.  439. 


9.  Right-of- Way  —  Extent  of  Right  — 
Eight  of  Frontager  to  Use  Right-of-Way 
as  an  Access  to  his  Lands. — When  a  public 
right-of-way  is  once  established  the  right 
of  the  public  is  not  confined  to  end-to-end 
user.  Held  (diss.  Ld.  Johnston)  conse- 
quently, that  a  proprietor  whose  lands 
abutted    on    a    public   right-of-way   was 
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entitled,  as  a  member  of  the  public,  to  use 
it  as  an  access  to  his  lands.  M'Eobert  v. 
Meid,  1914,  S.  C.  633;  51  S.  L.  E.  500- 
1914,  1  S.  L.  T.  434. 

10.  Right-of-Way  —  Prescriptive  Use  — 
Deviation  and  Substitution. — Circumstances 
in  which  held  {rev.  the  judgment  of  the 
Second  Division  and  restming  that  of  Ld. 
Salvesen)  that  a  public  right-of-way  for 
foot  passengers  between  two  highways  had 
been  established,  where  the  user  for  the 
prescriptive  period  included  the  use  by  the 
public  of  an  earlier  and  different  way 
between  the  highways.  Kinloch's  Trs.  v. 
Young,  1911  (H.  L.),  S.  C.  1 ;  1910  (H.  L.), 
47  S.  L.  E.  356;  1911,  1  S.  L.  T.  2. 

11.  Eight-of-Way— Title  to  Vindicate— 
Parish.  Council.— The  landward  committee 
of  a  parish  council  has  no  title  to  vindicate 
public  rights-of-way.  Hope  v.  Inveresh 
Parish  Council,  1906,  8  F.  896 ;  43  S.  L.  E. 
679;  14S.  L.  T.  161. 

12.  Road— Over  Railway— Duty  to 
Maintain  —  Road  Taken  Over  by  Local 
Authority. — A  local  authority  took  over 
a  private  road  which  had  been  made  by  a 
railway  company  in  substitution  for  an 
earlier  private  road,  and  carried  across 
their  line  by  a  bridge.  Held  that  the 
company  was  under  no  obligation  to  main- 
tain the  roadway  on  the  bridge  or  its 
approaches.  Glasgow  Corporation  v.  Cale- 
donian Ely.  Cm).,  1909  (H.  L.),  S.  C.  5 ;  46 
S.  L.  E.30;  16  S.  L.  T.  469. 

13.  Road— Public  Road— Statute-Labour 
Road- Minimum  Width— Highway  (Scot- 
land) Act,  1771  (11  Geo.  III.  c.  53),  sec.  1.— 
In  an  action  of  damages  against  a  road 
authority  in  respect  of  a  carriage  accident 
caused  by  the  narrowness  of  a  statute- 
labour  road,  held  that  defenders  were  in 
breach  of  their  statutory  duty  in  failing  to 
provide  a  width  of  20  feet  of  clear  passable 
road.  Gray  v.  St.  Andrews  and  Cupar 
District  Committees,  1911,  S.  C.  266;  48 
S.  L.  E.  409  ;  1910,  2  S.  L.  T.  354. 

14.  Road  — Railway  Clauses  Consolida- 
tion (Scotland)  Act,  1845,  sec.  39— Public 
Highway. — A  road  dedicated  to  the  use 
of  feuars,  who  could,  acting  with  their 
superior,  close  it  at  pleasure,  is  not  a 
"public  highway"  within  the  meaning  of 
the  Eailway  Clauses  Consolidation  (Scot- 
land) Act,  1845,  sec.  39,  by  reason  of  its 
having  been  for  a  period  short  of  the  pre- 
scriptive period  unrestrainedly  used  by  the 


public.  Glasgow  Corpwation  v.  Caledonian 
Ely.  Coy.,  1908,  S.  C.  244;  45  S.  L.  E. 
190;  15S.  L.  T.  617. 

15.  Road  —  Street— Burgh  Police  (Scot- 
land) Act,  1892,  sec.  4  (31)— Burgh  Police 
(Scotland)  Act,  1903,  sees.  11, 103  (5)  (6).— 
The  owners  in  a  burgh  of  building  ground 
abutting  on  an  unformed  road  subject  to 
a  public  right-of-way  petitioned  the  Dean 
of  Guild  for  a  lining.  The  Dean  declined 
to  grant  the  petition  on  the  ground  that 
the  proposal  amounted  to  the  formation  of 
a  new  street  falling  under  sec.  11  of  the 
Burgh  Police  (Scotland)  Act,  1903._  A 
petition  under  that  section  was  accordingly 
presented  to  the  Town  Council  seeking 
approval  of  the  new  street.  This  was 
opposed  by  the  railway  company  whose 
lines  touched  on,  but  were  separated  by 
a  retaining  wall  from,  the  opposite  side  of 
the  road,  and  who  owned  at  least  the 
greater  part  of  the  solum  of  the  road, 
having  acquired  it  for  extraordinary  pur- 
poses by  agreement.  Held  (1)  that  the 
road  did  not  form  "  part  of  any  railway," 
and  was  a  "  street "  within  the  meaning  of 
sec.  4  (31)  of  the  Burgh  Police  (Scotland) 
Act,  1892,  and  under  sec.  103  (5)  and  (6) 
of  the  Burgh  Police  (Scotland)  Act,  1903, 
was  a  "  private  street " ;  but  (2)  that  sec.  11 
of  the  Burgh  Police  (Scotland)  Act,  1903, 
was  inapplicable,  inasmuch  as  it  conferred 
no  power  save  that  of  regulation  and  veto, 
and  could  not  be  invoked  by  one  owner 
against  another,  and  consequently  that  the 
petition  to  the  Town  Council  was  incom- 
petent and  must  be  dismissed ;  and  (3)  that 
the  Dean  of  (3-uild  was  consequently  pro 
ianto  in  error  in  declining  to  grant  the 
lining.  Glasgow  and  South-Western  Ely.  Coy. 
V.  Hutchison,  1908,  S.  C.  587  ;  45  S.  L.  E. 
444;  15  S.  L.  T.  901. 


16.  Road  Authority  —  Power  to  Take 
Road  Material — Exercise  of  Power  Outside 
Authority's  Jurisdiction — General  Turn- 
pike Act,  1831  (1  &  2  Will.  IV.  c.  43), 
sec.  80— Roads  and  Bridges  (Scotland)  Act, 
1878  (41  &  42  Vict.  c.  51),  sec.  123.— Held 
that  a  road  authority  is  entitled,  under 
the  powers  conferred  by  sec.  80  of  the 
General  Turnpike  Act,  1831,  and  sec.  123 
of  the  Eoads  and  Bridges  Act,  1878,  to 
take  road  material  from  a  place  outside  its 
administrative  area  on  condition  of  making 
satisfaction  for  the  material  taken.  Magis- 
trates of  Edinburgh  v.  Midlothian  County 
CoimcU,  1911,  S.C.  1157;  48  S.L.  E.  1016  ; 
1911,  2  S.L.  T  282. 
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17.  Road  Authority  —  Power  to  Take 
Boad  Material  —  Quarry — Power  to  Lay 
Down  Mechanical  Appliance  for  Removal 
of  Material— Local  Government  (Scotland) 
Act,  1908  (8  Edw.  VII.  c.  62),  sec.  26.— 
Held  that  the  powers  conferred  by  sec.  26 
of  the  Local  Government  Act,  1908,  did 
not  entitle  a  road  authority,  who  were 
working  a  quarry,  to  lay  down  a  tramway 
on  land  outside  the  limits  of  the  quarry 
for  the  removal  of  the  material  quarried. 
Edinburgh  Magistrates  v.  Midlothian  Cowrdy 
Council,  1911,  S.  C.  1157;  48  S.  L.  E. 
1016;  1911,  2S.  L.T.  282. 

18.  Road  Authority  —  Power  to  Take 
Road  Material  from,  and  to  Carry  it  Over, 
Lands — Exemption  of  Lands  of  Public  or 
Historical  Interest— General  Turnpike  Act, 
1831  (1  &  2  Will.  IV.  c.  43),  sec.  80— Roads 
and  Bridges  (Scotland)  Act,  1878  (41  &  42 
Vict.  c.  51),  sec.  123- Roads  and  Bridges 
(Scotland)  Amendment  Act,  1892  (55  &  56 
Vict.  c.  12),  sec.  5. — Held  that  the  effect 
of  an  order  by  the  Secretary  for  Scotland 
under  sec.  5  of  the  Act  of  1892,  exempting 
lands  from  the  general  right  of  the  road 
authority  to  search  for,  dig,  and  carry 
away  road  material,  does  not  exempt  the 
lands  from  the  right  to  carry  road  material 
through  or  over  them.  Edinburgh  Magis- 
trates V.  Midlothian  County  Council,  1911, 
S.  C.  1157;  48  S.  L.  R.  1016;  1911, 
2  S.  L.  T.  282. 

19.  Street  —  Footway — Paving  — Lands 
Abutting  Public  Street— Exemption-Golf 
Course— Burgh  Police  Act,  1892,  sec.  141. — 
The  owners  of  a  golf  course  abutting  on  a 
street  are  not  liable  to  be  called  on  to  pave 
the  footway,  but  are  liable  to  pay  to  the 
Commissioners,  if  they  do  the  paving,  an 
immediate  assessment  of  one-third  the  cost, 
Prestvdck  Magistrates  v.  Kirkcaldy,  1909,'S.  C. 
5;  46S.  L.  E.  1;  16  S.  L.  T.  399. 

20.  Street  —  Maintenance  —  Railway  — 
Roads  Maintained  by  Railway  Taken  Over 
by  Burgh. — Held  that  the  inclusion  within 
the  area  of  a  burgh  of  roads  made  and 
maintained  by  a  railway  company  in  sub- 
stitution for  existing  highways  did  not 
relieve  the  company  of  the  obligation  to 
maintain.  Glasgow  Corporation  v.  Caledonian 
Ely.  Coy.,  1909  (H.  L.),  S.  C.  5 ;  46  S.  L.  E. 
30;  16S.  L.  T,  469. 

21.  Street  — New  Street  —  Intention  to 
Form  a  New  Street  — Burgh  Police  (Scot- 
land) Act,  1903  (3  Edw.  VII.  c.  33),  sec.  11. 
— Held  that  a  proprietor  in  a  burgh,  who 
proposed  to  erect  buildings   on   his  own 


ground  adjoining  a  public  passage  or 
esplanade  lying  without  the  boundary  of 
his  property,  did  not  thereby  propose  to 
form  the  esplanade  into  a  new  street  in 
the  sense  of  the  Burgh  Police  Act;  and 
accordingly,  that  the  Dean  of  (jruild  was 
not  justified  in  refusing  his  sanction  to 
the  erection  of  the  proposed  buildings  until 
warrant  for  the  formation  of  a  new  street 
had  been  obtained.  Mason  v.  Rodger,  1913, 
S.  C.  52 ;  50  S.  L.  R.  41 ;  1912,  2  S.  L.  T. 
293. 

22.  Street— "New  Street"— Petition  for 
Warrant  to  Form  —  Conditions  —  "  Cul-de- 
Sac  "  —  Paisley  Police  and  Public  Health 
Act,  1901  (1  Edw.  VII.  c.  cciv.),  sec.  20.— 
A  proposed  street  60  feet  wide,  from  the 
end  of  which  there  would  be  egress  by  a 
lane  20  feet  wide  to  another  street,  does 
not  end  in  a  cul-de-sac.  Stevenson  v.  Lee, 
1910,  S.  C.  14;  47  S.  L.  E.  11;  1909, 
2  S.  L.  T.  274. 

23.  Street— "New  Street  ■'—Petition  for 
Warrant  to  Form— Conditions— Cul-de-Sac 
—  Refusal  of  Petition  de  piano  —  Burgh 
Police  (Scotland)  Act,  1903  (3  Edw.  VII. 
c.  33),  sec.  12. — Where  owners  of  ground 
within  a  burgh  applied  to  the  Town  Council 
under  sec.  11  of  the  Burgh  Police  Act,  1903, 
for  authority  to  lay  out  a  new  street,  held 
that  the  Town  Council  were  not  entitled  to 
refuse  the  application  deplano  on  the  ground 
that  the  proposed  new  street  would  form  a 
cul-de-sac.  Kirkcaldy  Magistrates  v.  Earl  of 
Rosslyn's  Trs.,  1910,  S.  C.  790;  47  S.  L.  E. 
692;  1910,  2  S.  L.  T.  36. 

24.  Street  — Paving— Recovery  of  Cost 
from  "Owners"— "Person  in  the  Actual 
Receipt  of  the  Rent" — Superior  Holding 
Decree  of  Poinding  of  the  Ground— Aber- 
deen Municipality  Extension  Act,  1871 
(34  &  35  Vict.  c.  cxli.),  sec.  6.— In  a  question 
under  the  Aberdeen  Municipal  Acts,  which 
authorised  the  Corporation  of  Aberdeen  to 
recover  the  cost  of  paving  streets  from,  inter 
alios,  the  "  owners  "  or  persons  "  in  the  actual 
receipt  of  the  rent "  of  the  premises  fronting 
the  street,  opinion  per  curiam  that  a  superior 
who,  to  recover  feu-duty,  had  obtained  a 
decree  of  poinding  of  the  ground,  and 
thereafter  had  uplifted  the  rents  from  the 
tenants  of  the  houses  on  the  feu,  was  not 
an  "owner"  within  the  meaning  of  sec.  6 
of  the  Act  of  1871,  the  moneys  which  he 
received  from  the  tenants  not  being  rent  but 
feu-duty.  Aberdeen  Corporation  v.  British 
Linen  Bank,  1911,  S.  C.  239;  48  S.  L.  E. 
151;  1910,  2S.  L.  T.  348. 
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25.  Street— "Private Street"— "Obstruc- 
tions "  —  Eailway  Lines  —  Burgh  Police 
(Scotland)  Act,  1903  (3  Edw.  VII.  c.  33), 
sec.  104  (2)  (d). — Held  (Jollomng  Stewart  v. 
Greenock  Harlow  Trs.,  1864,  2  M.  1155)  that 
to  lay  down  railway  lines  upon  a  private 
street  is  an  "  obstruction  "  within  the  mean- 
ing of  sec.  104  (2)  (d)  of  the  Burgh  Police 
Act,  1 903,  which  the  magistrates  are  entitled 
to  have  removed.  Glasgowand  South-Western 
Ely.  Cm/,  v.  Magistrates  of  Ayr,  1911,  S.  C. 
298;  48  S.  L.  E.  211;  19L1,  1  S.  L.  T. 
176.  Affirrmd  1912  (H.  L.),  S.  C.  87;  50 
S.  L.  E.  9;  1912,  1  S.  L.  T.  278. 


26.  Street— "Private  Street  "—Piece  of 
Crround  Occasionally  Used  for  Traffic  but 
never  Laid  Out  as  Street— Paving— Burgh 
Police  (Scotland)  Act,  1903  (3  Edw.  VII. 
c.  33),  sec.  104  (2)  (d).— The  Dunfermline 
Town  Council,  in  terms  of  the  Burgh  Police 
Acts,  and  in  particular  sec,  104  (2)  {d)  of  the 
Act  of  1903,  resolved  to  cause  a  piece  of 
ground  known  as  "  Jigburn  Eoad,"  through 
which  a  public  footpath  ran,  and  which  was 
occasionally  used  by  vehicles,  to  be  properly 
levelled,  paved,  &c.,  and  served  a  notice  of 
their  intention  upon  owners  of  property 
abutting  on  the  ground.  One  of  the  pro- 
prietors objected  that  Jigburn  Eoad  not 
being  a  private  street  within  the  meaning 
of  the  said  Acts  the  resolution  was  ultra 
vires.  Held,  in  the  circumstances,  that  the 
ground  in  question  was  not  a  private  street. 
Dunfermline  Town  Council  v.  Bintoul,  1911, 
S.  C.  737  ;  48  S.  L.  E.  602 ;  1911, 1  S.  L.  T. 
329. 

27.  Street— "Private  Street"  — Eoad 
"  Forming  Part  of  any  Eailway  "—Eailway 
Lines  Laid  along  Street  — Burgh  Police 
(Scotland)  Act,  1892  (55  &  56  Vict.  c.  55), 
sec.  4  (31)— Burgh  PoUce  (Scotland)  Act, 
1903  (3  Edw.  VII.  c.  33),  sec.  103  (5)  and  (6). 
— Held  that  a  strip  of  ground  within  the 
burgh  of  Ayr,  known  as  Oswald  Eoad, 
which  was  acquired  by  a  railway  company 
in  1889  for  "extraordinary  purposes,"  and 
over  which  there  were  public  rights  of 
passage,  was  not  part  of  a  railway  within 
the  meaning  of  sec.  4  (31)  of  the  Burgh 
Police  Act,  1892,  at  the  date  of  the  passing 
of  that  Act ;  that  it  then  became,  by  the 
force  of  the  definition  contained  in  that 
Act,  a  "private  street";  and  that  the 
railway  company  could  not  thereafter,  by 
putting  down  rails  upon  it,  make  it  part 
of  a  railway  so  as  to  bring  it  within  the 
exception  contained  in  the  Act.  Glasgow 
and  Southwestern  Ely.  Coy.  v.  Magistrates  of 
Ayr,  1911,  S.  C.  298;  48  S.  L.  E.  211; 


1911, 1  S.  L.  T.  176.    Affirmed  1912  (H.  L.), 
S.  C.  87;  50  S.  L.  E.  9;  1912,  1  S.  L.  T. 

278. 

28.  Street— Public  or  Private— "High- 
way "  —  "  Eoad  Maintained  by  Statute 
Labour  " — Disuse.— if«M  that  a  road,  which 
had  once  been  a  statute  labour  road,  and 
had  never  been  formally  closed,  was  a 
"  highway  "  in  the  sense  of  the  Eoads  and 
Bridges  Act,  1878,  although  no  statute 
labour  money  had  been  spent  on  it  for 
eighty  years,  and  a  great  part  of  it  had 
become  mere  footpath.  It  followed  that 
part  of  it,  which  i-an  within  the  boundaries 
of  a  burgh,  was  a  public  street  in  the 
meaning  of  the  Burgh  Police  Act,  1903, 
sec.  103  (5).  Perth  Town  Council  v.  Earl  of 
Kinnmdl,  1909,  S.  C.  114;  46  S.  L.  E.  116; 
16  S.  L.  T.  472. 

29.  Street— Public  or  Private— Paving— 
Eemoval  of  Barricade  on  Private  Street  by 
Town  Council  —  Obligation  of  Adjoining 
Proprietors  to  Pave  the  Street— Bar — 
Burgh  Police  (Scotland)  Act,  1903  (3  Edw. 
VII.  c.  33),  sees.  103  (5)  and  104  (2)  (d) — A 
barricade,  which  had  been  erected  across  a 
private  street  in  a  burgh  by  the  feuars  on 
each  side  of  it  in  order  to  exclude  public 
traffic,  was  removed  by  the  Town  Council 
without  the  consent  of  the  feuars,  who  had 
refused  their  consent  except  on  condition 
that  they  should  not  be  called  on  to  form 
the  street.  Some  years  after  the  removal 
of  the  barricade  the  Town  Council  called 
on  the  feuars  to  level  and  pave  the  street 
under  the  Burgh  Police  Act,  1903.  Held 
(1)  that  the  street  had  not  ceased  to  be  a 
private  street  by  reason  of  the  removal  of 
the  barricade;  and  (2)  that  the  Town 
Council  were  not  barred  by  their  actings 
from  now  calling  on  the  feuars  to  pave  it, 
in  respect  that  these  actings  had  not  pre- 
judiced the  feuars  in  their  obligations  to 
pave  the  street.  Magistrates  of  Alloa  v. 
fVilson,  1913,  S.  C.  6;  50  S.  L.  E.  34;  1912, 
1  S.  L.  T.  287. 

30.  Street— Width— Eegister  of  Streets- 
Failure  of  Town  Council  to  Prepare  Eegister 
—Jurisdiction  of  Sheriff  to  Fix  Width  of 
Street  within  Burgh— Burgh  Police  (Scot- 
land) Act,  1903  (3  Edw.  VIL  c.  33),  sees.  5 
and  7.— The  Burgh  Police  Act,  1903, 
imposes  a  duty  upon  the  Town  Council  of 
every  burgh  to  prepare  a  register  of  streets 
showing,  inter  alia,  their  width,  and  provides 
for  an  appeal  to  the  Sheriff  and  to  the  Court 
of  Session  with  regard  to  the  entries  in  the 
register.     Where  a  Town  Council  failed  to 
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perform  this  statutory  duty,  held  that  the 
Sheriff  could  competently  determine  the 
limits  of  a  street  in  an  action  between 
private  parties.  Campbell  v.  Craig,  1911, 
S.  C.  516;  48  S.  L.  E.  421;  1911,  1 
S.  L.  T.  106. 

31.  Tramways— Statutory  Authority  of 
Corporation  to  Construct  Tramway  Lines 
— Distance  of  Tramway  Rail  from  Foot- 
Pavement  —  Width  of  Foot-Pavement  — 
Power  of  Corporation  to  Alter  Width  — 
Aberdeen  Police  Act,  1862,  sec.  317  — 
Aberdeen  Corporation  Tramways  Order 
Confirmation  Act,  1903. — The  Aberdeen 
Corporation  was  entitled  under  a  Pro- 
visional Order  to  construct  tramway  lines, 
but  subject  to  the  condition  that  no  rail 
should  be  nearer  than  9  feet  6  inches  to 
the  pavement  ex  adverso  of  the  pursuer's 
property.  They  proceeded  to  construct  a 
line  nearer  to  the  pavement  than  said 
distance,  and  pursuer  objected.  The 
Corporation  thereupon,  in  virtue  of  alleged 
powers  in  their  Police  Act,  diminished  the 
width  of  the  pavement  so  as  to  meet  the 
above  provisions  as  to  distance  between  the 
pavement  and  tramway  rail.  Held  this 
was  an  attempt  to  evade  the  provisions  of 
the  Act,  and  the  Corporation  ordered  to 
restore  the  pavement  to  its  former  width 
and  to  remove  the  rail.  Ch-eat  North  of 
Scotland  Ely.  Coy.  v.  Magistrates  of  Aberdeen, 
1905  (0.  H.),  13  S.  L.  T.  109. 
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Actio  quanti,  10. 

Appropkiation,  3. 

Ascertained  Goods,  3,  7. 

Bill  of  Lading,  4. 

Constructive  Delivery,  3,  25. 

Conversion  of  Subject  Sold,  24. 

Delivery,  5 ;  see  also  voce  Carriage. 

Document  op  Title,  1. 

Error,  Sale  Induced  by,  21,  22 ;  see  also 
voce  Error. 

Evidence,  Admissibility  of  to  Prove 
Written  Contract  of,  see  Evid- 
ence, voce  Admissibility. 

Formation,  2. 

Fraud,  20,  21,  23 ;  see  also  voce  Fraud 
and  Misrepresentation. 

Heritage,  Sale  of,  see  voce  Pro- 
perty. 
Sale  of,  by  Bondholder,  see 
Eight  in  Security,  voce  Herit- 
able. 
Sale  of,  by  Trustee,  see  Trust,  voce 
Trustee  (Powers).  ■ 


Implied  Condition,  see  voce  Warranty, 

infra. 
Misrepresentation,  16,  20-23;  see  also 

voce  Fraud  and  Misrepresentation. 
Partial  Eejection,  12. 
Passing  of  Property,  3-8,  11. 
Price,  9. 
Eejection,  10-19. 
Ee-sale,  13. 
Eescission,  20-23. 
Eestitution,  Claim  for,  24. 
Sale  and  Eeturn,  6. 
Sale     or     Security,     see     Eight    in 

Security,  voce  Moveable. 
Sample,  Sale  by,  12,  13. 
Specificatio,  Doctrine  of,  24. 
Stoppage   in  transitu,  25-27;  see  also 

voce  Carriage  (L). 
Subject  Sold,  7,  8,  28. 
Unpaid  Seller,  21,  23,  25-27. 
Warranty,  17,  18,  28,  29. 

1.  Document  of  Title — Valuable  Con- 
sideration —  Sale  of  Goods  Act,  1893, 
sec.  47. — An  obligation  by  an  agent  to  hold 
goods  to  the  order  of  one  in  whose  favour 
the  principal  had  gained  an  assignation  in 
security  was  surrendered  by  the  security 
holder  in  return  for  bills  of  lading  of  a 
cargo  then  at  sea.  The  principal  going 
bankrupt,  held  that  the  surrender  of  the 
agent's  obligation  did  not  form  "  valuable 
consideration"  in  the  sense  of  sec.  47  of 
the  Sale  of  Goods  Act.  Ddbell,  Beckett  & 
Cay.  V.  Neilson,  1904,  7  F.  281 ;  42  S.  L.  E. 
279;  12  S.  L.  T.  543. 

2.  Formation  —  Verbal  Negotiations  — 
Offer  or  Order— Contract  Resulting  from 
Interview  and  Subsequent  Actings  of 
Parties.— Defenders,  following  upon  verbal 
negotiations  between  their  representative 
and  pursuers,  received  from  pursuers  a 
document  in  the  form  of  an  order  for  goods 
which  they  neither  accepted  nor  rejected. 
After  the  elapse  of  six  weeks  they  wrote 
pursuers  regarding  "Your  conditional 
order,"  and  asked  for  delay,  and  a  corre- 
spondence followed.  Held  (rev.  Ld. 
Guthrie)  that  the  document  was  not 
merely  an  offer  to  purchase  which  required 
acceptance,  but  was  the  expression  of  an 
order  in  pursuance  of  a  prior  completed 
contract  of  sale.  Barry,  Ostlere  &  Shepherd, 
Ltd.  V.  Edinburgh  Cork  Imparting  Coy., 
1909,  S.  C.  1113;  46  S.  L.  E.  751;  1909, 
1  S.  L.  T.  540, 

3.  Passing  of  Property  —  Ascertained 
Goods  —  Sale   of  Portion  of  Goods  not 
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Separated  from  the  Man— Appropriation 
— Possession— Constmctive  Delivery.— A. 
purchased  250  sacks  of  "Golden  Flower" 
flour  from  B.,  and  paid  the  price  thereof. 
B.  had  lying  in  store  over  1000  sacks  of 
said  flour,  and  A.  received  a  delivery  order 
from  him  for  250  sacks  thereof,  and  also 
received  from  the  storekeeper  a  letter  inti- 
mating that  they  had  transferred  to  his 
account  250  sacks  by  order  of  B.,  and  that 
they  would  thereafter  hold  the  same  subject 
to  his  instructions  only.  In  point  of  fact, 
however,  no  sacks  were  ever  specifically 
appropriated  to  meet  the  purchase.  Held 
that  the  property  in  none  of  the  sacks  in 
the  store  had  passed  to  the  buyer  (Pochin 
<&  Coy.  V.  EoUnows  &  Marjoribanks,  1869, 
7  M.  628  ;  6  S.  L.  E.  417,  followed).  Hay- 
man  d;  Son  V.  M'Lintock,  1907,  S.  C.  936; 
44  S.  L.  E.  691 ;  15  S.  L.  T.  63. 

4.  Passing  of  Property— Bills  of  Lading 
—Effect  of  Transference  of  Bills  of  Lading 
in  Passing  Property— Sale  of  Goods  Act, 
1893,  sec.  17. — The  shipper  of  a  cargo  of 
herrings  received  payment  of  the  price 
immediately  after  they  were  shipped  by 
drawing  against  the  documents.  The  bills 
of  lading  were  made  out  in  his  name  and 
endorsed  by  him  to  the  consignees.  He 
maintained  that  the  property ~in  the  herrings 
passed  to  the  consignees  by  the  endorsation 
of  the  bills  of  lading,  under  sec.  17  of  the 
Sale  of  Goods  Act.  Observed  |  by  Lord 
Dundas  :  "  I  am  disposed  to  agree  with  this 
contention."  Fommer  &  Thomsen  v.  Mowatt, 
1906  (0.  H.),  14  S.  L.  T.  373. 

5.  Passing  of  Property — Delivery— Con- 
■tract  —  Construction.  —  This  case  turned 
upon  the  construction  of  a  contract  in  terms 
of  which  goods  shipped  c.i.f.  to  Glasgow 
were  made  "deliverable  in  the  usual  and 
customary  manner  at  Miramichi."  It  was 
hM  that  Glasgow  was  the  place  of 
delivery.  M'Dowell  &  Neilson's  Tr.  v.  Snow- 
ball Coy.  Ltd.,  1904,  7  F.  35;  42  S.  L.  E. 
56  ;  12  S.  L.  T.  393. 


6.  Passing  of  Property — Sale  and  Return 
— Title  to  Pledge  Goods.— Goods  consigned 
on  "  sale  and  return  "  were  accompanied  by 
an  "  approbation  note,"  ^which  bore  that 
they  should  remain  the  property  of  the 
seller  till  invoiced  by  him  to  the  purchaser. 
Where  the  seller  invoiced  the  goods  and 
took  bills  for  the  price,  held  that  the  con- 
signee was  a  purchaser  entitled  to  pledge 
the    goods.      Bryce    v.    Ehrmann,     1904, 


7  F.  5;    42  S.  L.  E.  23;   12  S.  L.   T. 
378. 


7.  Passing  of  Property— Sale  of  Growing 
Crop  —  Specific  or  Ascertained  Goods  — 
Deliverable  State— Sale  of  Goods  Act,  1893 
(56  &  57  Vict.  c.  71),  sees.  17  and  18.— A 
farmer,  in  August  1908,  sold  to  a  firm  of 
potato  merchants  the  whole  of  his  growing 
potato  crop.  In  November  the  farmer's 
estates  were  sequestrated,  and  at  this  date 
the  potatoes  had  been  lifted  and  pitted  on 
the  farm.  In  a  question  between  the 
trustee  in  the  sequestration  and  the  buyers 
(the  potato  merchants),  AeMthat  the  potatoes 
were  in  a  deliverable  state  whenever  they 
had  been  pitted,  and  that  the  property  in 
them  had  passed  to  the  buyers  at  the  date 
of  the  sequestration.  Oowans  (Oockburn's 
Tr.)  V.  Bme  &  Sons,  1910  (O.  H.), 
2  S.  L.  T.  17. 


8.  Passing  of  Property — Sale  of  Growing 
Timber— "Goods"— Goods  in  Deliverable 
State— Sale  of  Goods  Act,  1893  (56  &  57 
Vict.  c.  71),  sees.  17,  18,  and  62.— The  heir 
in  possession  of  an  entailed  estate  entered 
into  a  contract  for  the  sale  of  a  quantity  of 
growing  timber  on  the  estate,  under  the 
condition  tbat  the  purchasers  should  them- 
selves cut  down  and  remove  the  timber. 
The  contract  further  provided  that  half  the 
price  was  to  be  paid  within  six  days  of  the 
acceptance  of  the  contract  and  the  balance 
when  half  the  timber  was  cut,  and  that  the 
timber  should  be  at  the  purchasers'  risk 
from  the  date  of  acceptance.  The  heir  died 
before  the  whole  of  the  timber  was  cut. 
In  an  action  by  the  succeeding  heir  to  inter- 
dict the  purchasers  from  proceeding  with 
the  cutting  of  the  timber,  the  defenders 
maintained  that  under  the  Sale  of  Goods 
Act  the  property  in  the  timber  had  passed 
to  them  as  at  the  date  of  the  contract. 
Held  that,  even  assuming  the  growing 
timber  to  be  "  goods  "  in  the  sense  of  the 
Act,  the  property  therein  had  not  passed, 
as  this  was  not  a  contract  for  the  immediate 
sale  of  timber  in  a  deliverable  state,  but 
was  merely  a  personal  contract  to  enable 
the  purchasers  to  cut  down  and  remove 
timber.  Morison  y.  A.  &  D.  F.  Lockhart, 
1912,  S.  C.  1017;  49  S.  L.  E.  865;  1912, 
2  S.  L.  T.  189. 


9.  Price— Set-off— Claim  by  Third  Party 
against  Purchasers— Purchase  of  Goods  to 
Fulfil  Contract  with  Third  Party.— In  an 
action  to  recover  the  price  of  goods  sold 
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and  delivered,  the  defenders  averred  that 
they  had  made  the  purchase  in  order  to 
fulfil  a  contract  with  a  third  party,  and 
that  they  had  disclosed  this  to  the  pursuers ; 
that  the  goods  were  not  fit  for  the  purpose 
for  which  they  were  ordered,  and  that  they, 
the  defenders,  had  suffered  loss  through 
pursuers'  breach  of  contract.  Held  that  the 
defence  was  not  relevant,  as  it  depended 
upon  the  establishment  by  the  third  party 
against  the  defenders  of  a  claim  which 
could  not  be  investigated  in  the  present 
process.  Brush  Electrical  Engineering  Coy. 
Ltd.  V.  Scott  Stirling  &  Gcry.  Ltd.,  1907 
(0.  H.),  14  S.  L.  T.  751. 

10.  Eejection — Actio  quanti  minoris— 
Election — Bar — Act,  sees.  11,  35,   53. — If 

a  seller  delivers  a  machine  disconform  to 
contract,  and  the  buyer  intimates  that  he 
rejects  it  but  goes  on  using  it  for  a  short 
time,  the  buyer  loses  his  right  to  reject  on 
the  doctrine  of  personal  bar ;  and,  on  the 
doctrine  of  election,  loses  his  right  to  retain 
and  claim  damages.  Croom  &  Arthur  v. 
Stewart  &  Coy.,  1905,  7  F.  563 ;  42  S.  L.  E. 
437  ;  12  S.  L.  T.  799. 

11.  Eejection — Disconformity— Contract 
for  Building  Yacht — Passing  of  Property — 
Bight  to  Reject— Sale  of  Goods  Act,  1893 
(56  &  57  Vict.  c.  71),  sees.  11  (2),  17  and  18, 
Rule  5  (1). — A  firm  of  shipbuilders  con- 
tracted to  build  a  yacht  to  the  satisfaction 
of  the  designer,  who  was  to  superintend  the 
work.  The  contract  provided  that  the 
property  in  the  yacht  should  pass  to  the 
purchaser  on  payment  of  the  first  instal- 
ment of  the  price.  The  first  instalment 
was  paid,  but  in  the  course  of  construction 
complaints  were  repeatedly  made  of  defects 
in  the  workmanship.  The  builders  having 
promised  to  put  these  defects  right,  but 
having  failed  to  do  so,  the  purchaser 
rejected  the  yacht  as  disconform  to  contract 
and  sued  the  builders  for  damages,  and  for 
repayment  of  the  instalment  paid.  The 
defenders  maintained  that,  as  the  property 
in  the  yacht  had  passed,  the  purchaser  was 
barred  from  rejecting  it.  Held,  in  the 
circumstances,  that  the  purchaser  had  not 
accepted  the  yacht,  or  any  part  of  it,  as 
conform  to  contract,  and  accordingly  was 
entitled  to  reject  it.  Observed  that  the 
provisions  of  the  Sale  of  Goods  Act  with 
regard  to  the  passing  of  property  in  goods 
sold  did  not  affect  the  buyer's  right  of 
rejection  at  common  law,  which  was 
preserved  unimpaired  by  sec.  11  (2). 
Nelson  v.    William  Chalmers  &  Co.  Ltd., 


1913,  S.  C.  441;  50  S.  L.  R.  364;  1913, 
1  S.  L.  T.  190. 

12.  Rejection  —  Disconformity  —  Partial 
Rejection— Sale  by  Sample— Sale  of  Goods 
Act,  1893,  sees.  11  (2)  and  30  (3).— A  firm 
bought  goods  by  sample  and  paid  for  them. 
Later  they  discovered  that  sixty-four  pieces 
were  "softer"  than  the  sample.  They 
returned  these  to  the  sellers,  and  raised 
action  for  repayment  of  the  price  paid. 
The  sellers  declined  to  accept  re-delivery. 
Held  (1)  that  though  some  of  the  goods 
were  deficient  in  quality,  yet,  as  all  were  of 
the  kind  contracted  for,  i.e.  maroon  twills, 
and  were  delivered  under  one  contract  of 
sale,  the  Sale  of  Goods  Act,  1893,  sec.  30 
(3),  did  not  apply,  and  the  attempted 
partial  rejection  was  invalid ;  and  (2)  that 
as  the  defenders  had  not  been  prejudiced 
by  the  attempted  rejection,  the  pursuers 
were  not  barred  from  now  retaining  the 
goods  and  claiming  damages.  Aitken, 
Campbell  &  Coy.  Ltd.  v.  Boullen  d  Gatenby, 
1908,  S.  C.  490;  45  S.  L.  E.  354;  15 
S.  L.  T.  776. 

13.  Rejection  —  Disconformity— Sale  hy 
Sample— Ee-sale — Bar— Sale  of  Goods  Act,. 
1893,  sec.  35. — In  a  sale  by  sample  the  goods 
delivered  were  disconform  to  sample.  The 
buyer,  in  the  knowledge  that  they  were  dis- 
conform, ofiered  them  for  re-sale.  Held  that 
he  had  thereby  done  an  act  in  relation  to 
the  goods  inconsistent  with  the  ownership 
of  the  seller,  and  that  he  was  barred  from 
rejecting  them.  Hunt  v.  Barry,  1905 
(0.  H.),  13  S.  L.  T.  34. 

14.  Rej  ection — Disconformity — Timeous 
Act  in  Relation  to  Goods  Inconsistent  with. 
Ownership  of  Seller — Sale  of  Goods  Act, 
1893(56  &  57  Vict.  c.  71),  sec.  35.— A  firm 
of  engineers  contracted  to  supply  to  a 
firm  of  shipbuilders  two  feed  tanks  for 
an  Admiralty  tug.  A  condition  of  the 
contract  was  that  the  tanks  were  to  pass 
the  Admiralty  tests.  Owing  to  a  mis- 
understanding the  tanks  were  completed 
and  delivered  without  having  been  tested 
by  the  Admiralty  inspectors,  and  the  ship- 
builders, assuming  that  this  had  been  done, 
built  the  tanks  into  the  vessel  and  closed 
up  the  engines.  Subsequently  the  tanks 
were  inspected  by  an  Admiralty  ofiicial 
and  rejected  by  him.  Held  in  a  question 
between  the  engineers  and  the  shipbuilders 
that  the  latter  had  failed  timeously  ta 
reject  the  tanks,  and  that  they  were  liable 
for  the  price.  Held  also  that  a  counter- 
claim,   based    only    on    rejection,  failed. 
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Mechan  &  Sons,  Ltd.  v.  Bow,  M'Lachlan  & 
Coy.  Ltd.,  1910,  S.  C.  758;  47  S.  L.  E. 
650;  1910,  IS.  L.  T.  406. 

15.  Rejection— Disconformity—  Timeous 

—  Defective  Boiler  —  Opportunity  to  In- 
spect— Acceptance  without  Complaint  and 
Shipment  Abroad  —  Damages  —  Bar.  — 
Pursuers,  a  firm  of  merchants,  contracted 
with  defenders,  a  firm  of  engineers,  for  the 
supply  of  a  Lancashire  boiler  conform  to 
specification.  Glasgow  was  the  place  of 
delivery,  and  it  was  provided  that  the 
boiler  would  be  open  for  pursuers'  inspec- 
tion during  all  stages  of  construction.  The 
boiler  was  duly  delivered  and  shipped  by 
pursuers'  instructions  to  their  customers  in 
Japan,  and  the  price  was  paid.  Five  months 
thereafter  pursuers  intimated  that  on  reach- 
ing Japan  the  boiler  was  found  to  be 
disconform  to  contract,  and  they  claimed 
damages.  Held  that  pursuers  having  taken 
delivery  of  the  boiler  in  Glasgow  without 
complaint,  and  having  thereafter  shipped 
the  goods  to  Japan,  could  not  then  claim 
damages  for  an  alleged  breach  of  contract 
which  it  was  their  duty  to  discover  and 
notify  at  the  place  of  delivery,  and  action 
dismissed  (Pini  &  Coy.  v.  Smith  &  Coy.,  1895, 
22  E.  699,  followed).  Strachan  &  Coy.  Ltd. 
V.  Marshall  &  Cm/.,  1910  (O.  H.),  2  S.  L.  T. 
108. 

16.  Rejection—  Disconformity —  Timeous 

—  Delay  Caused  by  Representations  of 
Seller.— M.,  who  had  contracted  to  supply 
a  pump  to  a  district  council,  ordered  a 
pump  for  this  purpose  from  B.,  capable  of 
performing  certain  specified  work.  The 
pump  was  fitted  up  in  May  1907.  There- 
after, upon  complaints  being  made  that  the 
pump  was  not  working  satisfactorily,  B. 
inspected  the  pump  and  reported  to  M. 
that  he  had  put  it  right.  Complaints, 
however,  continued  to  be  made,  and  ulti- 
mately in  January  1 909  M.  was  informed 
by  B.  that  the  pump  was  incapable  of  per- 
forming certain  of  its  requirements.  M. 
thereupon  rejected  the  pump.  Held  that 
the  rejection  was  timeous,  the  delay  in 
rejecting  being  due  to  the  representations 
of  B.  (upon  which  M.,  not  being  skilled  in 
pumps,  was  entitled  to  rely)  that  the  pump 
was  conform  to  contract.  Muwro  &  Coy.  v. 
Bennet  &  Son,  1911,  S.  C.  337 ;  48  S.  L.  E. 
287;  1911,  1  S.  L.  T.  120. 

17.  Rejection  —  Disconformity  —  Sale  of 
Horse  under  Warranty— Week's  Trial.— 

A  horse  was  sold  with  a  warranty  that  it 
was  a  good  worker  and  sound  in  wind,  and 


the  buyers  stipulated  that  they  should  have 
a  week's  trial.  Held  that  the  contract  was 
one  of  sale  with  a  warranty  and  not  one  of 
sale  on  approbation,  and  accordingly  that 
the  buyers  were  entitled  to  reject  the  horse 
within  one  week  if  disconform  to  warranty, 
but  not  otherwise.  Cranston  v.  Mallow  & 
Lien,  1912,  S.  C.  112;  49  S.  L.  E.  186; 
1911,  2  S.  L.  T.  383. 

18.  Rejection  —  Timeous  —  Breach  of 
Warranty — Pictures. — It  was  field  toojate, 
eighteen  months  after  purchasing  certain 
pictures,  to  reject  them  on  the  ground  of 
a  breach  of  warranty.  Hyslop  v.  Shirlaw, 
1905,  7  F.  875;  42  S.  L.  E.  668;  13 
S.  L.  T.  209. 


19.  Rejection  —  Timeous  —  Machine  — 
Trial. — The  purchasers  of  a  machine  found 
it  to  work  badly,  but  kept  it  in  their  works 
for  more  than  a  year,  giving  the  sellers 
opportunities  to  remedy  defects.  They 
failed  to  make  it  work  properly.  The 
greater  part  of  the  price  was  paid.  Held 
that  the  purchasers  were  entitled  to  reject, 
and  have  repetition  of  the  price  paid. 
Aird  &  Coghill  v.  Pullan  &  Adams,  1904, 
7  F.  258  ;  42  S.  L.  E.  292 ;  12  S.  L.  T.  603. 


20.  Rescission  —  Fraud  —  Dolus  dans 
causam  contractu! — Mora — Bankruptcy  of 
Purchaser. —Pursuers,  a  firm  of  outfitters, 
who  had  sold  certain  articles  of  furniture 
to  G.,  sought  to  have  the  sale  rescinded  on 
the  ground  that  it  had  been  induced  by  a 
fraudulent  representation  to  the  effect  that 
C.  had  money  coming  to  her  shortly  after 
the  date  of  the  sale.  The  statement  was 
made  to  the  firm's  manager  and  reported 
by  him  to  the  managing  director,  who 
authorised  the  sale.  The  managing  director 
did  not  appear  as  a  witness.  The  action 
was  raised  on  18th  January  1909,  and  on 
30th  January  C.'s  estates  were  sequestrated 
and  a  trustee  appointed  who  was  sisted  as 
defender.  Held  that  defender  must  be 
assoilzied  {per  Ld.  Kinnear)  on  the  ground 
that  it  was  not  proved  that  the  statement 
in  question,  though  false,  was  the  inducing 
cause  of  the  contract ;  and  {per  Ld.  Johnston ) 
on  the  additional  grounds  (1)  that  it  would 
be  inequitable  to  grant  the  remedy  of 
rescission  in  the  circumstances;  and  (2) 
that  the  pursuers  were  barred  by  mora — 
{diss.  Ld.  Salvesen,  who  held  that  the  sale 
had  been  induced  by  the  fraudulent  state- 
ment complained  of).  Opinions  as  to 
whether    C.'s    supervening    sequestration 
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precluded  rescission  of  tlie  sale.  Oamage, 
Ltd.  V.  Charleswffrth's  Tr.,  1910,  S.  C.  257; 
47  S.  L.  E.  191 ;  1910,  1  S.  L.  T.  11. 

21.  Rescission  —  Fraud  —  Dolus  dans 
causam  contractu! — Tliird  Party — Cargo 
of  Timber— Rights  Acquired  by  Innocent 
Tliird  Parties  and  for  Value.— A  cargo  of 
timber  was  sold  to  B.  &  F.,  Ltd.,  who 
granted  bills  for  the  price  in  exchange  for 
the  shipping  documents.  The  sale  was 
induced  by  fraudulent  misrepresentations 
on  the  part  of  the  buyers,  but  this  fact  was 
unknown  until  after  the  buyers'  bank- 
ruptcy. The  timber  on  arrival  was  stored 
with  a  firm  of  timber  measurers.  There- 
after B.  &  F.,  Ltd.,  in  return  for  advances, 
granted  to  the  lenders  delivery  orders  for 
certain  parcels  of  the  timber.  These  were 
intimated  to  the  custodiers  of  the  cargo, 
and  the  timber  therein  contained  was 
specifically  identified.  Within  sixty  days 
of  these  transactions  B.  &  F.,  Ltd.,  became 
bankrupt.  The  cargo  was  then  claimed 
by  (1)  the  unpaid  sellers ;  (2)  the  liquidator 
of  B.  &  F.,  Ltd.;  and  (3)  the  grantees  of 
the  various  delivery  orders.  Held  (diss. 
Ld.  Johnston)  (1)  that  the  sale  of  the 
timber  having  been  induced  by  the  fraud 
of  the  buyers,  the  sellers  were  entitled  to 
have  it  rescinded  in  a  question  with  the 
liquidator;  and  (2)  that  the  grantees  of 
the  delivery  orders  being  in  ignorance  of 
the  buyers'  fraud  and  being  holders  in  good 
faith  and  for  value,  had  acquired  a  good 
title  to  the  timber  assigned  to  them  valid 
against  the  unpaid  sellers  and  the  liqui- 
dator. Price  &  Pierce,  Ltd.  v.  Bank  of 
Scotland,  1910,  S.  C.  1095;  47  S.  L.  E. 
794;  1910,  2  S.  L.  T.  126.  Affirmed  1912 
(H.  L.),  S.  C.  19;  49  S.  L.  E.  95;  1911, 
2  S.  L.  T.  469. 

22.  Re  scission  —  Misrepresentation  — 
Innocent  —  Error  Induced  by  —  Sale  of 
Antique  Fumitiire— Imitation  of  Antiques. 
— A  dealer  in  modern  and  antique  furni- 
ture sold  to  a  purchaser  a  number  of 
mahogany  chairs  which  were  described  in 
a  receipt  for  the  price  as  a  "set  of  antique 
mahogany  chairs,"  but  which  proved  to  be 
not  genuine  antiques,  but  modern  imita^ 
tions.  The  price  stipulated  was  a  fair  one, 
and  there  was  no  guarantee  that  the  chairs 
were  antique,  but  the  seller  made  certain 
statements  about  them  which  led  the 
purchaser  to  believe  that  he  was  buying 
antique  chairs.  Circumstances  in  which  held 
that  there  had  been  such  misrepresentation 
as  to  the  substance  of  the  articles  sold 
as  to  entitle  the  purchaser  to  rescind  the 


bargain.  Edgar  v.  Hector,  1912,  S.  C.  348 ; 
49  S.  L.  E.  282 ;  1912,  1  S.  L.  T.  93. 

23.  Rescission— Right  of  Unpaid  Seller 
to  Rescind— Dolus  dans  causam  contractu! 
—  Insolvency  of  Purchaser  —  Arrestment 
by  Creditor  of  Purchaser.— IfeM  that  the 
unpaid  seller  of  delivered  goods  is  entitled 
to  have  the  sale  rescinded  if  he  makes  out 
against  the  buyer  a  case  of  fraud  not  legal 
or  constructive,  but  actual  and  material 
dolus  dans  causam  contractui ;  that  such  fraud 
may  be  by  way  of  misrepresentation,  or  of 
concealment,  or  of  both ;  and  that  conceal- 
ment of  the  fact  of  insolvency,  while  it 
may  not  be  sufficient  to  avoid  a  contract, 
is  a  very  material  element  in  the  evidence. 
Held  also  that  an  arresting  creditor  has  no 
higher  or  better  right  against  the  rescinding 
seller  than  the  purchaser.  Muir  v.  Rankin, 
1905  (0.  H.),  13  S.  L.  T.  60.  Affimned  on 
reclaiming  note. 

24.  Restitution— Bona-fide  Purchase  of 
Oil  Belonging  to  Third  Party — Conversion 
of  Oil  into  New  Species— Claim  by  Owner 
for  Restitution  or  Value — "Speciflcatio." 

— Foreign  oil  merchants  sold  a  quantity  of 
oil  to  M'N.  &  Coy.,  subject  to  their  meeting 
certain  bills  drawn  upon  them,  and  then 
sold  the  bills,  with  the  bills  of  lading 
attached,  to  pursuers  (a  banking  company). 
The  oil  on  arrival  was  warehoused  by  the 
shipowners.  M'N.  &  Coy.,  who  had 
accepted  but  had  not  paid  the  bills,  sold 
(without  a  title)  and  issued  delivery  orders 
for  the  oil  to  defenders  (oil  merchants  in 
G.),  who  in  bond-fide  purchased  and  obtained 
possession  of  the  oil,  and  then  converted  it 
into  lard  compound  which  they  used  in  the 
course  of  their  business.  It  was  admitted 
that  when  the  oil  came  into  the  hands  of 
defenders  it  was  the  property  of  pursuers. 
In  an  action  for  restitution  of  the  oil,  or 
alternatively  for  payment  of  its  value,  held 
that  defenders  having  converted  the  oil 
into  a  new  species  were  liable  to  the 
pursuers  in  its  value ;  and  observed  that  the 
doctrine  of  specifi^afio  is  undoubtedly  part 
of  the  law  of  Scotland.  International 
Banking  Corporation  v.  Ferguson,  Shaw  & 
Sons,  1910,  S.  C.  182;  47  S.  L.  E.  139; 
1909,  2  S.  L.  T.  377. 

25.  Stoppage  in  transitu  —  Duration  of 
Transit — Constructive  Delivery — Carriers' 
Exercise  of  General  Lien — Sale  of  Goods 
Act,  1893  (56  &  57  Vict.  c.  71),  sec.  45.— 
Under  a  contract  for  the  sale  of  two  life- 
boats the  place  of  delivery  was  the 
purchasers'  yard.     The  boats  arrived  at  a 
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railway  station  not  far  from  the  purchasers' 
yard,  and  a  firm  of  carting  contractors, 
who  had  general  instructions  from  the 
purchasers  to  cart  goods  consigned  to  them 
from  that  station  to  their  yard,  obtained 
•delivery  of  one  of  the  boats  and  conveyed 
it  to  the  yard.  Before  the  carters  returned 
for  the  second  boat  the  railway  company 
learned  that  the  purchasers  had  suspended 
payment,  and  they  resolved  to  retain  the 
second  boat  in  virtue  of  a  general  lien 
which  they  had  over  the  goods  of  the 
purchasers  in  their  possession.  On  the 
same  day  the  sellers  notified  the  railway 
company  to  stop  delivery  of  the  boats. 
The  railway  company,  however,  subse- 
quently delivered  the  remaining  boat  to 
the  purchasers  without  the  price  having 
been  paid.  In  an  action  of  damages  against 
the  railway  company  for  delivering  the 
boat  in  breach  of  the  notice  of  stoppage, 
defenders  argued  that  the  transit  was  at 
an  end  when  the  notice  was  given,  in 
respect  that  delivery  of  one  of  the  boats 
operated  as  constructive  delivery  of  both, 
or,  alternatively,  that  the  defenders  ceased 
to  be  carriers  when  they  determined  to 
exercise  their  lien.  Held  that  the  boat 
was  in  course  of  transit  when  the  notice 
was  given,  and  that  the  defenders  were 
liable.  Median  &  Sons,  Ltd.  v.  North^Eastern 
Pdy.  Coy.,  1911,  S.  C.  1348;  48  S.  L.  E. 
987;  1911,  2S.  L.  T.  244. 

26.  Stoppage  in  transitu — Unpaid  Seller 
—  Rights  —  Goods  Consigned  to  Railway 
Station — Goods  Held  by  Railway  Company 
as  Custodier  for  Purchaser — Sale  of  Goods 
Act,  1893,  sec.  45  (3). — Goods  were  con- 
signed by  an  unpaid  seller  to  the  buyer  to 
a  railway  station.  The  buyer  went  to  the 
station,  got  possession  of  part  of  the  goods, 
received  an  advice  note  as  to  the  goods, 
and  signed  an  advice  note  delivery  book. 
Held  that  thereafter  the  railway  company 
held  the  goods  for  the  purchaser,  and  that 
the  transit  was  at  an  end.  Muir  v.  Rankin, 
1905(0.  H.),  13  S.L.T.  60. 

27.  Stoppage  in  transitu— Unpaid  Seller 
— Rights— Payment  by  Bill.— A  seller  does 
not  cease  to  be  an  "unpaid  seller,"  and 
so  lose  his  rights  of  stoppage  in  transitu, 
because  he  has  taken  in  payment  a  bill  which 
is  subsequently  dishonoured.  M'Dowall  & 
Neilson's  Tr.  v.  Snowball  Coy.  Ltd.,  1904, 
7  F.  35;  42  S.  L.  E.  56;  12  S.  L.  T.  393. 

28.  Subject  of  Sale— Sold  under  Trade 
ITame  —  Implied  Condition  of  Quality  — 


Sale  of  Goods  Act,  sec.  l^.— Observed  by 
Lord  Dundas :  "  The  proviso  seems  to  me 
clearly  to  apply  to  the  case  where  the 
article  supplied  is  unfit,  although  in  good 
and  proper  condition,  for  its  purpose,  and 
not  to  that  where  it  is  unfit  for  its  purpose 
by  reason  of  being  in  a  damaged  or  de- 
fective condition  when  received  by  the 
purchaser."  Pommer  &  Thomsen  v.  Mowat, 
1906  (0.  H.),  14  S.  L.  T.  373. 


29.  Warranty— Implied  as  to  Quality- 
Seller's  Knowledge  of  Purpose  for  which 
Goods  Supplied— Sale  of  Goods  Act,  1893, 
sec.  14  (1) — An  agent  for  coal  masters,  being 
anxious  for  an  order,  saw  the  agents  for  a 
ship,  and,  in  conversation,  told  them  that 
his  coal  would  suit  them  as  well  as  another 
which  they  were  in  the  habit  of  using. 
They  expressed  their  willingness  to  give 
an  order,  but  stated  that  their  orders  for 
coal  were  made  through  a  certain  coal 
merchant.  The  coal  masters'  agent  saw 
the  coal  merchant,  and  both  parties  being 
in  knowledge  of  the  communings  with  the 
ship's  agents,  received  an  order  for  his  coal, 
the  coal  being  named.  When  it  came  to 
be  used  by  |the  ship  the  coal  was  found 
defective  in  quality,  so  as  to  be  useless  to 
her,  and  was  rejected.  In  an  action  by  the 
coal  masters  against  the  coal  merchant  for 
the  price  of  the  coal,  held  that  the  Sale  of 
Goods  Act,  1893,  sec.  14  (1),  applied,  inas- 
much as  the  whole  proceedings  being  viewed 
as  one  transaction,  the  communings  with 
the  ship's  agents  must  be  considered,  and 
so  considering  them  the  purchaser  had  dis- 
closed the  purpose  of  the  purchase,  and  had 
relied  on  the  skill  or  judgment  of  the 
seller,  and  consequently  that  the  warranty 
thereby  implied  not  having  been  fulfilled, 
the  defender  was  entitled  to  absolvitor. 
Crighton  &  Stevenson  v.  Love,  1908,  S.  C. 
818  ;  45  S.  L.  E.  600 ;  16  S.  L.  T.  7. 


SALVAGE 

See  Ship. 

SAVINGS  BANK 

Acts,  Arbitration  under,  see  Bank. 
Order,  Proof  of  Loan  by,  see  Loan,  voce 
Proof. 
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SCHOOL— SCHOOL  BOARD 

See  Education. 

See  also  Assessments,  voce  Exemption 
FEOM  Bates. 

Slanderous  Statements  at  Meeting 
OF  Board,  see  Slander,  voce  Innu- 
endo. 

School,  Value  of,  see  Valuation  Acts, 
voce  Value  (Educational  Institu- 
tion). 


SEA-WARE 

Eight  to  Take,  see  Small  Landholder, 
voce  Croft. 


SEDUCTION 

See  Reparation. 

SEQUESTRATION 

See  Bankruptcy. 

SEQUESTRATION  FOR  RENT 

See  Landlord  and  Tenant. 
See  also  Abuse  of  Process. 

SERVITUDE 

See  voce  Property. 

1.  Aqueduct  and  Aquahaustus  —  Pre- 
scription—Change in  Mode  of  Exercising 
Right. — The  tenant  on  an  estate  (which 
comprised  the  lands  afterwards  forming  the 
estates  of  A.  and,  B.)  laid  an  underground 
box  drain,  which  carried  underground  water 
to  a  ditch,  which  also  contained  other  water. 
He  also  made  a  conduit  from  the  ditch  at 
a  point  13J  feet  below  the  point  where  the 
box  drain  entered  the  ditch.  The  box 
drain  and  ditch  were  wholly  on  estate  A. ; 
the  conduit  from  the  ditch  ran  under- 
ground for  a  few  feet  in  estate  A.  to  the 
boundary,  and  thence  through  estate  B. 
A.  was  disponed  by  the  proprietor  to  a 
purchaser  in  1860 ;  B.  was  disponed  to 
another  purchaser  in  1861.  In  the  dispo- 
sitions no  serYitude  over  the  one  estate  in 


favour  of  the  other  was  created.  From 
1861  to  1906  the  box  drain  carried  the 
water  to  the  ditch.  From  1861  to  1898 
the  conduit  was  used,  but  in  that  year  the 
owner  of  B.  ceased  to  use  it,  and  in  lieu 
thereof  placed  and  used  a  cistern  on  A., 
through  which,  by  means  of  pipes,  he  drew 
water  directly  from  the  box  drain.  Held 
(1)  that  the  owner  of  B.  had  no  right, 
either  by  prescription  or  by  implied  grant, 
to  a  servitude  of  aqueduct  over  A.  beyond 
the  ditch;  but  (2)  that  the  owner  of  B. 
was  entitled  to  add  the  use  of  the  water 
from  1898  to  the  prior  use  from  1861  to 
1898,  although  the  method  of  user  was  not 
identical,  and  that  therefore  he  had  by 
prescription  acquired  a  right  to  take  the 
water  from  the  ditch,  but  that  only  to  the 
extent  and  in  the  manner  of  his  use  during 
the  first  period.  Harper  v.  Stuart,  1907, 
45S.  L.  R.  197;  15  S.  L.  T.  550. 

2.  Constitution — Access — Implied  Grant. 
— Held  from  the  terms  of  the  titles  that  it 
was  impossible  to  infer  a  right  of  access 
by  a  back  lane.  Boyd  v.  Hamilton,  1905 
(0.  H),  13  S.  L.  T.  436. 

3.  Constitution  —  Contract— Altius  non 
toUendi — Title  and  Interest  to  Enforce.— 
The  proprietor  of  a  piece  of  ground  dis- 
poned a  portion  of  it  to  A.  and  an  adjacent 
portion  of  the  remainder  to  B.  The  dis- 
positions contained  mutual  restrictions  altius 
non  tollendi  imposed  on  each  portion  for 
the  benefit  of  the  other.  The  buildings 
on  the  two  portions  were  separated  by  a 
space  of  60  feet.  On  the  successors  of  A. 
proposing  to  erect  buildings  on  their  portion 
beyond  the  specified  height,  the  singular 
successors  of  B.  objected,  but  did  not  aver 
that  any  specific  injury  would  be  done 
to  their  property  by  the  erection  of  the 
proposed  buildings.  Held  that  a  servitude 
altius  non  tollendi  had  been  constituted 
which  the  singular  successors  of  B.  had 
both  a  title  and,  in  virtue  of  the  propin- 
quity of  their  property,  an  interest  to 
enforce.  {Observations  in  Gould  v.  M'Corquo- 
dale,  1869,  8  M.  165,  com/mented  on  and 
explained.)  Proprietors  of  Royal  Exchange 
Buildings,  Glasgow,  Ltd.  v.  Cotton,  1912, 
S.  C.  1151;  49  S.  L.  R.  945;  1912,  2 
S.  L.  T.  199. 

4.  Constitution — Feu  -  Contract — Access 
—Lane— Implied  Grant— Interpretation  of 
Terms. — A  feuar,  who  was  taken  bound 
not  to  remove  water  or  refuse  by  the  front 

I  door  of  the  house,  for  nearly  eight  years 
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had  used  a  lane,  which  had  been  formed 
before  the  feu  was  built  upon,  for  the 
purpose  of  removing  refuse.  Held  that 
the  pursuer  had  a  servitude  right  of  access 
by  the  lane.  Boyd  v.  Eamilton,  1907,  S.  C. 
912 ;  44  S.  L.  E.  705 ;  15  S.  L.  T.  57. 

5.  Constitution— Implied  Reservation— 
Servitude  of  Necessity— Aqueduct.— In  a 
disposition  by  the  proprietor  of  a  mill  of 
lands  through  which  part  of  the  mill-lade 
ran,  there  was  no  express  reservation  of 
the  servitude  of  aqueduct.  Circumstances 
in  which  held  by  Lord  Hunter  (Ordinary) 
that  the  servitude  of  aqueduct  was  a  neces- 
sary adjunct  to  the  use  of  the  mill,  and 
that  it  was  impliedly  reserved  to  the 
granter  along  with  the  right  of  access  to 
the  mill-lade.  Fergusson  v.  Campbell,  1913 
(O.  H.),  1  S.  L.  T.  241. 

6.  Thirlage  —  Barony  —  Astricted  Mul- 
tures—Extinction by  Prescription  — Dis- 
membration  of  Barony  and  Non-User  for 
Forty  Years. — "No  doubt  a  barony  is  in 
its  origin,  and  for  some  purposes  may 
always  remain  a  universitas,  but  I  do  not 
think  it  can  be  doubted  that  the  owner  of 
a  barony  mill  could,  by  an  appropriate 
writ,  discharge  a  part  of  the  barony  lands 
which  had  been  conveyed  to  a  separate 
proprietor  from  astriction  to  the  barony 
mill,  and  there  seems  no  sufficient  ground 
for  holding  that  in  a  similar  case  a  dis- 
charge from  the  astriction  to  a  barony  mill 
may  not  be  obtained  by  the  operation  of 
the  law  of  negative  prescription "  {per 
Ld.  Ardwall).  Brown  v.  lAvingstone-Lear- 
monih's  Trs.,  1906  (O.  H.),  14  S.  L.  T.  142. 

7.  Thirlage — Contract  of  Commutation — 
Agreement  to  Pay  Fixed  Sum— Liability 
of  Singular  Successor — Discontinuance  of 
Mill. — In  1806  a  proprietor  of  lands  thirled 
and  astricted  to  a  mill  entered  into  a 
contract  with  the  proprietor  of  the  mill 
whereby  the  former  bound  himself  and  his 
successors  to  pay  certain  sums,  of  the 
nature  of  dry  multures,  in  lieu  of  the 
multures  and  other  dues  exigible  in  virtue 
of  the  thirlage.  It  was  expressly  stipulated 
that  the  use  of  the  mill  was  only  to  be 
given  by  the  proprietor  of  consent  and 
at  agreed-on  rates.  The  contract  was 
recorded,  and  the  payments  so  fixed  con- 
tinued to  be  made  until  1 907,  when  a  singular 
successor  in  the  thirled  lands  refused  to 
continue  the  payments  on  the  grounds  (1) 
that  the  contract  for  the  commutation  of 
the  multures  was  a  personal  one  and  was 
not  binding  upon  singular  successors ;  and 


(2)  that  as  the  mill  had  been  abandoned 
for  more  than  forty  years,  multures  could 
not  now  be  exacted.  The  Lord  Ordinary 
(Mackenzie)  held  that  the  defender  was 
liable,  and  granted  decree  as  craved.  The 
Court  adhered.  Gordon's  Trs.  v.  Tliompson, 
1910,  S.  C.  22;  47  S.  L.  E.  13;  1909, 
2  S.  L.  T.  279. 

8.  Thirlage  —  Extinction  —  Prescription. 

— A  right  of  thirlage  constituted  by  charter 
held  extinguished  by  negative  prescription. 
Bromi  V.  Carron  Coy.,  1909,  S.  C.  452;  46 
S.  L.  E.  279 ;  1909,  1  S.  L.  T.  8. 


SET-OFF 

See  (1)  Compensation. 

(2)  Eetention. 

(3)  Sheriff,  voce  Procedure. 


SEWEK 

See  (1)  Drains. 

(2)  Valuation  Acts,  voce  (a)   Sub- 
jects; (b)  Value. 


SHERIFF 

See  (1)  Expenses. 

(2)  Jurisdiction. 

(3)  Process. 

(4)  Eeview. 

As  Arbiter  between  Burgh  and 
County,  see  Burgh,  voce  Bound- 
aries. 
As  Arbiter  under  Workmen's  Com- 
pensation Acts,  see  voce  Work- 
men's Compensation. 
Procedure,  1-29. 

Actions  Eelating  to  Question  of 
Heritable  Eight  or  Title,  1. 
Applying  Verdict,  9,  10. 
Bankruptcy,    see    voce    (1)    Bank- 
ruptcy; (2)  Eeview. 
Caution     for     Violent    Profits, 

15. 
Citation,   see   Process,  voce    Cita- 
tion. 
Counter-Claim,  3-5. 
Discretion  of  Sheriff,  2,  14. 
Initial  Writ,  7. 
Instance,  8. 
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Pkoceduke — 

Jury  Tkial,  9,  10,  22-27;  see  also 

(1)  Expenses  ;  (2)  Process  ;  (3) 

Eeview,  voce  Jury  Trial. 
Liquid  and  Illiquid,  3,  4. 
Lodging  Defences,  11,  12. 
Proof,  17. 
Prorogation,  12. 
Eeduction,  18-21. 
Eefusal   to    Order   Condesoend- 

enge  and  answers,  2. 
Eefusal  to  State  Case,  13. 
Eemit    to    Sheriff,    see    Eeview, 

voce  Jury  Trial. 
Eemoval   of   Cause,  1,  22-27;  see 

also  Eeview,  voce  Jury  Trial. 
Eeview,  see  voce. 
Small  Debt,  see  voce  (1)  Debt;  (2) 

Eeview. 
Special  Case,  6. 
Summary  Application,  2,  28;   see 

also  Arbitration,  voce  Arbiter. 
Summary  Cause,  2,  17;  see  also  voce 

Eeview. 
Summary  Ejection,  14-16. 
Suspension,     29;      see     also    voce 

Eeview. 
Transmission  of  Process  to  Court 

OF    Session,    see    Workmen's 

Compensation,  voce  Procedure 

(Appeal). 
Value  of  Cause,  see  Eeview,  voce 

Appeal  (Competency). 
Warrant  to  Arrest,  7. 


1.  Procedure — "Actions  Belating  to 
Questions  of  Heritable  Right  or  Title"— 
Remit  to  Court  of  Session— Competency — 
Sheriff  Courts  (Scotland)  Act,  1907  (7  Edw. 
VII.  c.  51),  sec.  5. — In  an  action  in  the 
Sheriff  Court  relating  to  a  joint  adventure 
for  carrying  out  a  certain  building  specula- 
tion involving  the  acquisition  of  lands  and 
building  of  tenements,  the  conclusion  was 
for  payment  of  a  sum  which  pursuer  averred 
was  defender's  share  of  the  expenditure 
incurred  by  pursuer  on  behalf  of  the  joint- 
adventure.  The  defence  was  that  pursuer 
had  not  acted  in  accordance  with  the  agree- 
ment in  respect  that  he  had  erected 
buildings  which  he  was  not  entitled  to 
erect.  At  the  closing  of  the  record  the 
defender  required  the  cause  to  be  remitted 
to  the  Court  of  Session  under  sec.  5  of  the 
Act  of  1907,  as  being  an  action  relating  to 
a  question  of  heritable  right  and  title. 
The  Court  held  that  the  action  related  to 
a  personal  contract  and  nothing  else,  and 
retransmitted  it  to  the  Sheriff  in  terms  of 
the  Act  of   Sederunt,  5th  January  1909, 


sec.  4  (5).  Observations  (by  Ld.  Kinnear) 
upon  the  meaning  of  the  expression 
"actions  relating  to  questions  of  heritable 
right  or  title."  Aiiderson  v.  M'Gown,  1911, 
S.  C.  441 ;  48  S.  L.  E.  417 ;  1911, 1  S.  L.  T. 
173. 


2.  Procedure  —  Appeal  against  Closing 
Order  under  Housing,  Town  Planning,  &c., 
Act,  1909  (9  Edw.  VII.  c.  44),  sec.  39  (1)  (a) 
—Refusal  of  Sheriff  to  Order  Condescend- 
ence and  Answers — A.  S.,  4th  Novemher 
1910. — ^On  appeal  to  the  Sheriff  against  a 
closing  order  issued  by  a  local  authority 
under  the  Housing,  Town  Planning,  &c., 
Act,  1909,  upon  a  report  by  their  medical 
officer  which  was  produced,  the  Sheriff 
refused  to  order  a  condescendence  and 
answers,  and  allowed  a  proof.  Held  that 
as  the  appeal  was  a  summary  application 
and  not  a  summary  cause,  it  was  in  the 
discretion  of  the  Sheriff  to  refuse  to  allow 
a  condescendence  and  answers.  Kirk- 
patrick  v.  Town  Cov/ncil  of  Maxwelltovm, 
1912,  S.  C.  288;  49  S.  L.  E.  261;  1912, 
1  S.  L.  T.  65. 


3.  Procedure  —  Counter-Claim  —  Liquid 
and  Illiquid— Sheriff  Coiirts  (Scotland)  Act, 
1907  (7  Edw.  VII.  c.  51),  First  Schedule, 
Rule  55. — The  provision  in  the  Sheriff 
Courts  Act,  1907,  First  Schedule,  rule  55, 
which  enables  the  Sheriff  to  deal  with  a 
counter-claim,  does  not  make  it  competent 
to  set  off  illiquid  claims  of  damages  in  an 
action  for  a  liquid  debt.  So  where  a  tenant 
was  sued  for  past  due  rent,  held  that  he 
was  not  entitled  to  set  off  claims  of  damages 
in  respect  of  alleged  breach  of  obligations 
on  the  part  of  his  landlord  (M'Nab  v.  Nelsons, 

1909,  S.  C.  1102,  distinguished).     Christie  v. 
Birrells,  1910,  S.  C.  986  ;  47  S.  L.  E.  853  ; 

1910,  2  S.  L.  T.  182. 

4.  Procedure  —  Counter-Claim  —  Liquid 
and  Illiquid— Contract  of  Sale— Time  of 
Delivery  not  Specified  —  Unreasonable 
Delay  in  Delivery — Competency  of  Counter- 
claim of  Damages  for  Delay  in  Defence  to 
Action  for  Price. — See  British  Motor  Body 
Coy.  Ltd.  v.  Thomas  Shaw  (Dundee),  Ltd., 
1914,  S.  C.  922;  51  S.  L.  E.  812;  1914, 
2  S.  L.  T.  131.  (See  Compensation,  voce 
Liquid  and  Illiquid.) 

5.  Procedure  — Counter-Claim  — No 
Pecuniary  Conclusion  —  Competency  — 
Sheriff  Courts  Act,  1907,  First  Schedule, 
Rule  55. —  The  provision  in  the  Sheriff 
Courts  Act,  1907,  First  Schedule,  rule  55, 
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which  enables  the  Sheriff  to  consider  a 
counter-claim,  necessarily  implies  the  exist- 
ence of  a  pecuniary  conclusion  in  the 
action,  and  can  have  no  application  where 
the  conclusions  are  merely  declaratory. 
Macnab  v.  Nelsons,  1909,  S.  C.  1102  ;  46 
S.  L.  E.  817 ;  1909,  2  S.  L.  T.  68. 

6.  Procedure— Extension  of  Burgh  Bound- 
aries—Adjustment  of  Liabilities— Special 
Case — Competency  of  Stating  Case  after 
Findings  and  Allowance  of  Proof— Local 
Government  (Scotland)  Act,  1889  (52  &  53 
Vict.  c.  50),  sec.  50  (3)— Burgh  Police  (Scot- 
land) Act,  1903  (3  Bdw.  VII.  c.  33),  sec.  96. 
— Held  that  a  special  case  for  the  opinion 
of  the  Court  under  the  above  statutes, 
stated  by  the  Sheriff  after  he  had  made 
certain  findings  and  allowed  a  proof,  had 
been  timeously  presented  in  respect  that 
no  final  judgment  had  been  pronounced 
{Johnston's  Trs.  v.  Glasgow  Corpm-ation,  1912, 
S.  C.  300,  distinguished).  Lanark  County 
Council  V.  Magistrates  of  Motherwell,  1912, 
S.  C.  1251;  49  S.  L.  E.  952;  1912,  1 
S.  L.  T.  504 ;  2  S.  L.  T.  229. 

7.  Procedure— Initial  Writ— Warrant  to 
Arrest— Sheriff  Courts  (Scotland)  Act,  1907 
(7  Bdw.  VII.  c.  51),  Form  A,  and  Rule  45, 
First  Schedule. — It  is  unnecessary  to  insert 
in  the  initial  writ  a  crave  for  warrant  to 
arrest  on  the  dependence.  Muir  &  Son  v. 
Muir  &  Cffy.  Ltd.,  1910  (0.  H.),  1  S.  L.  T. 
414. 

8.  Procedure — Instance— Designation. — 
"The  Improved  Edinburgh  Property  Invest- 
ment Building  Society,  incorporated  under 
the  Building  Societies  Act,  1874,"  pre- 
sented a  petition  in  the  Sherifi"  Court 
without  further  designation.  Held  that 
the  instance  was  good.  Improved  Edinburgh 
Property  Investment  Building  Society  v. 
Whites,  1906,  8  F.  903;  43  S.  L.  E.  683; 
14  S.  L.  T.  141. 

9.  Procedure— Jury  Trial- Findings  by 
Jury— Applying  Verdict— Appeal— Sheriff 
Courts  (Scotland)  Act,  1907  (7  Bdw.  VII. 
0.  51),  sec.  31. — An  action  of  damages  in 
the  Sheriff  Court,  for  injuries  received  by 
pursuer  while  in  the  service  of  defender, 
proceeded  by  way  of  jury  trial  in  terms  of 
sec.  31  of  the  Sheriff  Courts  Act,  1907. 
The  jury  returned  a  verdict  intended  for 
the  pursuer,  and  assessed  the  damage. 
The  Sheriff  in  his  interlocutor  applying 
the  verdict  held  that  as  no  ground  of  legal 
liability  had  been  found  by  the  jury  the 
pursuer  could  not  claim  the  verdict,  and 
applied  the   verdict  for    defender.      The 


pursuer  appealed  to  the  Court  of  Session. 
Held  (by  seven  Judges)  that  the  finding 
of  the  jury  was  truly  to  the  effect  that 
there  was  no  fault  on  the  part  of  the 
defender,  and  that  accordingly  the  verdict 
must  be  held  to  be  a  verdict  for  him. 
Observations  (by  the  Lord  President)  as  to 
the  construction  of  the  Act  and  the  form 
of  procedure  thereunder.  Taylor  v.  Suther- 
land, 1910,  S.  C.  644;  47  S.  L.  E.  541; 
1910,  1  S.  L.  T.  334. 

10.  Procedure — Jury  Trial — Interlocutor 
Applying  Verdict— Findings  in  Fact  by 
Sheriff— Competency— Sheriff  Courts  (Scot- 
land) Act,  1907  (7  Bdw.  VII.  c.  51),  sees.  31 
and  32,  and  First  Schedule  (146). — In  a 
jury  trial  in  the  Sheriff  Court  the  Sheriff 
appointed  certain  questions  of  fact  to  be 
proponed  to  the  jury,  and  at  the  trial  the 
jury  returned  a  verdict  in  which  they 
answered  the  questions  proponed  to  them. 
Thereafter  the  Sheriff,  in  an  interlocutor 
applying  the  verdict,  pronounced  certain 
findings  in  fact  on  the  answers  of  the  jury 
and  the  admissions  of  the  parties,  and  con- 
tinued :  "Upon  these  facts  finds  in  law 
that  in  respect  the  answers  returned  by 
the  jury  to  the  questions  proponed  to  them 
do  not  support  the  case  laid  on  record 
.  .  .  the  verdict  is  for  the  defenders.  ..." 
In  an  appeal  the  Court  adhered,  but  recalled 
the  findings  in  fact  by  the  Sheriff  as  incom- 
petent. M^Vicar  v.  Robertson  &  Son,  1910, 
S.  C.  396;  47  S.  L.  E.  341;  1910,  1 
S.  L.  T.  116. 

11.  Procedure— Lodging  Defences — 
Failure  to  Lodge  within  Statutory  Period 
— Decree  by  Default— Sheriff  Courts  (Scot- 
land) Act,  1907  (7  Bdw.  VII.  c.  51),  First 
Schedule,  Bules  43  and  56.— Where  the 
Sheriff  granted  decree  by  default  in  respect 
of  failure  to  lodge  defences  within  the 
period  required  by  rule  43  of  the  First 
Schedule  of  the  Sheriff  Courts  Act,  1907, 
the  Court,  on  appeal,  refused  to  interfere. 
Lord  Brooke  v.  Marchioness  of  Hwntly,  1911, 
49  S.  L.  E.  71 ;  1911,  2  S.  L.  T.  382. 

12.  Procedure- Lodging  Defences— Time 
—Prorogation— Sheriff  Courts  (Scotland) 
Act,  1907,  First  Schedule,  Rule  56.— The 

Sheriff  Courts  Act,  1907,  First  Schedule, 
rule  56,  enacts,  inter  alia,  "  the  Sheriff  may, 
upon  cause  shown,  prorogate  the  time  for 
lodging  any  production  or  pleading,  or 
implementing  any  order."  Held  that  the 
power  of  the  Sheriff  to  "prorogate  the 
time"  was  not  restricted  to  extending  a 
period  of  time  still  current,  but  that  after 
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the  period  had  expired  he  had  power  to 
allow  further  time.  Macnab  v.  Nelsons, 
1909,  S.  C.  1102;  46  S.  L.  E.  817;  1909, 
2  S.  L.  T.  68. 

13.  Procedure— Order  to  State  Case — 
Housing,  Town  Planning,  &c.,  Act,  1909 
(9  Edw.  VII.  c.  44),  sec.  39. — In  an  appeal 
to  the  Sheriff  against  a  closing  order  issued 
by  a  local  authority  under  the  Housing, 
Town  Planning,  &c..  Act,  1909,  the  Sheriff, 
who  had  allowed  a  proof,  refused  to  state 
a  case  for  the  opinion  of  the  Court  of 
Session.  The  appellant  thereupon  applied 
to  the  Court  under  sec.  39  to  direct  the 
Sheriff  to  state  a  case,  and  formulated 
certain  questions  of  law  which  he  desired 
to  have  answered.  The  Court  sustained 
the  competency  of  the  application ;  but, 
of  consent  of  parties,  answered  the  questions 
of  law  without  ordering  the  Sheriff  to  state 
a  ease.  Kirkpatrick  v.  Town  Council  of 
MaxwelUown,  1912,  S.  C.  288;  49  S.  L.  E. 
261 ;  1912,  1  S.  L.  T.  65. 

14.  Procedure  —  Process  for  Summary 
Ejection— Discretion  of  Sheriff  to  Disallow 
Written  Answers  —  Sheriff  Courts  (Scot- 
land) Act,  1907  (7  Edw.  VII.  c.  51),  First 
Schedule,  Rules  119,  121,  and  122.— In  a 
suspension  of  a  warrant  of  ejection  obtained 
in  the  Sheriff  Court  upon  the  ground  that 
written  answers  had  been  tendered  but 
had  not  been  received,  Jield  that  it  was  in 
the  discretion  of  the  Sheriff  to  allow  or 
disallow  written  answers,  and  suspension 
refused.  Thomson  v.  The  Bent  Colliery  Coy. 
Ltd.,  1912,  S.  C.  242;  49  S.  L.  E.  181; 
1912,  1  S.  L.  T.  53. 

15.  Procedure  —  Process  for  Summary 
Ejection  —  Failure  to  Instantly  Verify 
Defence  —  Caution  for  Violent  Profits- 
Sheriff  Courts  (Scotland)  Act,  1838  (1  &  2 
Vict.  c.  119),  sec.  12— A.  S.,  10th  July  1839, 
sec.  34— Sheriff  Courts  (Scotland)  Act,  1907 
<7  Edw.  VII.  c.  51),  First  Schedule,  sec.  121 
—Heritable  Securities  (Scotland)  Act,  1894 
(57  &  58  Vict.  c.  44),  sec.  5. — In  a  process 
for  summary  ejection  at  the  instance  of 
certain  heritable  creditors  against  the 
proprietrix  of  the  security  subjects,  in 
virtue  of  sec.  5  of  the  Heritable  Securities 
Act,  1894,  the  Sheriff-Substitute,  and  on 
appeal  the  Sheriff,  in  respect  that  the 
defender  had  failed  to  instantly  verify 
her  defences,  ordained  her  to  find  caution 
for  violent  profits  in  terms  of  sec.  34  of 
the  Act  of  Sederunt  of  10th  July  1839. 
The  Court  recalled  the  Sheriffs'  interlocutors 
on  the  ground  that  the  Sheriff  Courts  Act 


of  1838,  upon  which  the  Act  of  Sederunt 
of  10th  July  1839  depended,  had  been 
repealed  by  the  Sheriff  (5ourts  Act  of  1907, 
which  substituted  for  these  enactments  a 
different  series  of  provisions.  Inglis'  Trs. 
V.  Macpherson,  1910,  S.  C.  46;  47  S.  L.  E. 
43;  1909,  2  S.  L.  T.  363. 

16.  Procedure  —  Process  for  Summary 
Ejection  —  Notice  of  Termination  of 
Tenancy— Validity— Sheriff  Courts  (Scot- 
land) Act,  1907  (7  Edw.  VII.  c.  51),  sec.  37, 
and  First  Schedule,  Rule  112,  Form  J— 
Removal  Term  (Scotland)  Act,  1886  (49  & 
50  Vict.  c.  50),  sec.  4. — A  landlord  served 
a  notice  upon  a  tenant,  under  sec.  37  of 
the  Sheriff  Courts  Act,  1907,  requiring 
him  to  remove  "  at  the  term  of  Whitsunday 
1910,"  but  without  specifying  whether 
Whitsunday  meant  the  15th  or  the  28th 
of  Alay.  Held  (diss.  Ld.  Johnston)  that 
in  the  circumstances  the  notice  was  good, 
the  tenant  not  having  suffered  any  pre- 
judice. Campbell's  Trs.  v.  O'Neill,  1911, 
S.  C.  188 ;  48  S.  L.  E.  115 ;  1910,  2  S.  L.  T. 
392. 

17.  Procedure  —  Proof  —  Rules  of  Pro- 
cedure Regulating  Proof  in  Ordinary  Court 
— Application  to  Summary  Causes— Sheriff 
Courts  (Scotland)  Act,  1907  (7  Edw.  VII. 
c.  51),  First  Schedule.— Opinion  {per  Lord 
President  Dunedin)  that  the  rules  with 
regard  to  proof  appended  to  the  Sheriff 
Courts  Act,  1907,  are  rules  for  regulating 
procedure  in  the  Ordinary  Court,  and  have 
no  application  to  summary  causes.  Park 
V.  Coltness  Iron  Coy.  Ltd.,  1913,  S.  C.  1163 ; 
50  S.  L.  E.  926 ;  1913,  2  S.  L.  T.  232. 

18.  Procedure  —Reduction— Competency 
—Lease— Challenge  Ope  exceptionis— Title 
to  Sue— Sheriff  Courts  (Scotland)  Act,  1907 
(7  Edw.  VII.  c.  51),  First  Schedule,  Rule  50. 

— In  an  action  in  the  Sheriff  Court  by  a 
landlord  for  £30  rent  for  salmon-fishings  the 
defence  was  that  the  tenant  himself  was 
really  the  proprietor  of  the  fishings,  the 
lease  having  been  entered  into  under 
essential  error.  Held  that  this  defence 
was  not  competent  ope  exceptionis,  as 
defender  had  no  title  to  raise  the  reduction 
but  must  raise  a  declarator  and  reduction, 
and  action  sisted.  Duke  of  Argyll  v.  Muir, 
1910,  S.  C.  96;  47  S.  L.  E.  67;  1909, 
2  S.  L.  T.  347. 

19.  Procedure— Reduction— Competency 
—Premature  Action— Action  of  Reduction 
Pending  Statutory  Appeal  to  Sheriff- 
Glasgow  Buildings  Regulations  Act,  1900 
(63  &  64  Vict.  c.  150),  sec.  9  (2)  (e).— An 
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Act  provided  for  an  appeal  to  the  Sheriff, 
whose  decision  should  be  final,  by  any 
proprietor  who  might  be  aggrieved  by  any 
«ntry  in  a  register  or  omission  therefrom. 
An  aggrieved  proprietor  did  appeal  and 
also  raised  an  action  of  reduction.  Seld 
that  the  action  of  reduction,  while  com- 
petent inasmuch  as  the  proceedings  com- 
plained of  were  ultra  vires,  must  be  disnlissed 
as  premature.  Caledonian  Ely.  Coy.  v. 
Glasgow  Corporatim,  1907  (H.  L.),  S.  C.  7 ; 
44  S.  L.  E.  392;  14  S.  L.  T.  951. 

20.  Procedure  —  Eeduction  —  "  Deed  or 
■Writing "  —  Objection  Ope  exceptionis — 
Sheriff  Courts  (Scotland)  Act,  1907  (7  Edw. 
VII.  c.  51),  First  Schedule,  Rule  50.— Held 
that  a  decree  in  foro  is  not  a  deed  or  writing 
in  the  sense  of  the  above  rule  and  cannot 
he  objected  to  ope  exceptionis  in  an  acjgon 
in  the  Sheriff  Court.  Leggat  Brothers  v. 
Gray,  1912,  S.  C.  230;  49  S.  L.  E.  189; 
1912,  1  S.  L.  T.  49. 

21.  Procedure  —  Reduction— Will— Chal- 
lenge Ope  exceptionis — "  Cause  " — Petition 
—Sheriff  Courts  (Scotland)  Act,  1907  (7 
Edw.  VII.  c.  61),  First  Schedule,  Rule  50.— 
In  a  petition  in  the  Sheriff  Court  under 
sec.  10  of  the  Conveyancing  Act,  1874, 
for  completion  of  title  to  certain  lands 
belonging  to  the  petitioner's  deceased 
father,  objections  were  lodged  by  the 
general  disponee  of  the  deceased  under  a 
will.  The  petitioner  averred  in  answer 
that  the  will  had  been  impetrated  from 
the  deceased  by  fraud  and  circumvention 
and  sought  to  set  it  aside  ope  exceptionis  in 
terms  of  rule  50  of  the  Act  of  1907. 
Held  that  notwithstanding  the  terms  of 
rule  50  the  will  could  not  be  competently 
set  aside  by  way  of  exception  in  that 
process.  Held,  further,  that  the  petition 
and  answer  constituted  a  "cause"  within 
the  meaning  of  rule  50.  Observed  by  Lord 
Salvesen :  "I  think  it  must  be  implied 
in  rule  50  that  the  objection  which  may 
Tje  stated  and  maintained  by  way  of 
exception  is  one  which  the  Sheriff  can 
finally  dispose  of,  and  that  his  judgment 
will  supersede  the  necessity  of  bringing  a 
reduction  of  the  deed  challenged."  Donald 
V.  Donald,  1913,  S.  C.  274;  50  S.  L.  E. 
155;  1912,  2  S.  L.  T.  436. 

22.  Procedure  —  Removal  to  Court  of 
Session — Separation  and  Aliment— Power 
of  Court  to  Remit  Cause  Back  to  Sheriff- 
Sheriff  Courts  (Scotland)  Act,  1907  (7  Edw. 
VII.  c.  51),  sec.  5.— Where  a  Sheriff  ex  pro- 


pria motu  remitted  an  action  of  separation 
and  aliment,  under  sec.  5  of  the  Sheriff 
Courts  Act,  1907,  to  the  Court  of  Session, 
the  Court  remitted  it  back  to  the  Sheriff, 
holding  (1)  that  the  Act  did  not  prevent 
the  Court  from  dealing  with  a  remitted 
cause  as  it  thought  fit,  and  in  particular 
sending  it  back  to  the  Sheriff;  and  (2) 
that  the  record  did  not  disclose  any  special 
difiiculty  such  as  would  justify  the  Sheriff 
in  declining  to  exercise  his  jurisdiction. 
DvMbar  v.  Dunbar,  1912,  S.  C.  19;  49 
S.  L.  E.  16;  1911,  2  S.  L.  T.  349. 


23.  Procedure  —  Removal  to  Court  of 
Session  for  Jury  Trial — Competency- 
Action  by  Father  of  Deceased  Employee- 
Sheriff  Courts  (Scotland)  Act,  1907  (7  Edw. 
VII.  c.  51),  sees.  30  and  31,— The  father  of 
a  deceased  employee  raised  an  action  in 
the  Sheriff  Court  against  his  son's  employers 
for  damages  in  respect  of  his  son's  death, 
laid  alternatively  at  common  law  or  under 
the  Employers'  Liability  Act.  The  Sheriff 
allowed  a  proof,  and  thereafter  upon  pur- 
suer's motion,  under  sec.  31  of  the  1907 
Act,  ordered  the  case  to  be  tried  before  a 
jury  in  the  Sheriff  Court.  In  an  appeal 
the  Court  recalled  this  interlocutor,  holding 
that  the  action  not  being  one  by  "an 
employee  against  his  employer,"  sec.  31 
had  no  application.  Opinion  (per  the  Lord 
President)  that  it  would  have  been  com- 
petent for  pursuer,  under  sec.  30,  to  require 
the  cause  to  be  remitted  to  the  Court  of 
Session  for  jury  trial.  Cook  v.  Bonnybridge 
Coy.,  1911,  S.'C.  177;  48  S.  L.  E.  243; 
1910,  2  S.  L.  T.  399. 


24.  Procedure  —  Removal  to  Court  of 
Session  for  Jury  Trial  —  Competency — 
Action  by  Father  of  Deceased  Employee- 
Sheriff  Courts  (Scotland)  Act,  1907  (7  Edw. 
VII.  c.  51),  sec.  30— Workmen's  Compensa- 
tion Act,  1906  (6  Edw.  VII.  c.  58),  sec.  14.— 
The  father  of  a  deceased  workman  raised 
an  action  in  the  Sheriff  Court  against  his 
son's  employers  for  damages  in  respect  of 
his  son's  death,  laid  alternatively  at  common 
law  or  under  the  Employers'  Liability  Act. 
A  proof  having  been  allowed  in  so  far  as 
the  action  was  laid  under  the  Employers' 
Liability  Act  the  cause  was,  on  pursuer's 
motion,  remitted  to  the  Court  of  Session 
for  jury  trial  under  sec.  30  of  the  Sheriff 
Courts  Act,  1907.  The  defenders  objected, 
in  the  Single  Bills,  that  the  removal  of 
the  action  to  the  Court  of  Session  was 
rendered  incompetent  by  sec.  14  of  the 
Workmen's  Compensation  Act,  1 906.    Held 
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that  the  cause  had  been  competently 
removed  to  the  Court  of  Session,  and 
issues  allowed.  Brown  v.  Glenboig  Union 
Fireclay  Coy.  Ltd.,  1911,  S.  C.  179;  48 
S.  L.  E.  245;  1911,  1  S.  L.  T.  36. 

25.  Procedure  —  Removal  to  Court  of 
Session  for  Jury  Trial  —  Competency — 
Action  of  Damages  by  Father  of  Deceased 
Workman  against  Son's  Employers— Work- 
men's Compensation  Act,  1906  (6  Edw.  VII. 
c.  58),  sees.  13  and  14— Sheriff  Courts  (Scot- 
land) Act,  1907  (7  Edw.  VII.  c.  51),  sees.  30 
and  53. — The  father  of  a  deceased  workman 
raised  an  action  in  the  Sheriff  Court  against 
the  son's  employers  for  damages  in  respect 
of  the  son's  death,  laid  alternatively  at 
common  law  or  under  the  Employers' 
Liability  Act.  The  cause  having  been 
remitted  to  the  Court  of  Session  for  jury 
trial  under  sec.  30  of  the  Sheriff  Courts 
Act,  1907,  the  defenders  objected  to  the 
competency  of  the  remission  in  respect  of 
the  provisions  of  the  Workmen's  Com- 
pensation Act,  1906,  sees.  13  and  14. 
Held  (1)  {diss.  Ld.  Johnston)  that  the  right 
of  pursuer  to  have  the  cause  remitted  to 
the  Court  of  Session  for  jury  trial  had  not 
been  taken  away  by  sec.  14  of  the  Act  of 
1906,  and  (2)  (jper  curiam)  that  even  if  it 
had,  that  section  had  been  repealed  by 
sec.  52  of  the  Sheriff  Courts  Act,  1907,  as 
being  inconsistent  with  the  provisions  con- 
tained in  sec.  30  of  the  latter  Act.  Lawrie 
V.  Banhnock  Coal  Coy.  Ltd.,  1911,  S.  C.  817; 
48  S.  L.  E.  629 ;  1911,  1  S.  L.  T.  353. 
Affirmed  1912  (H.  L.),  S.  C.  20;  49 
S.  L.  E.  98;  1911,  2S.  L.  T.  475. 

26.  Procedure  —  Removal  to  Court  of 
Session  for  Jury  Trial— Refusal  to  Remit 
Back  to  Sheriff— Averments  of  Substantial 
Damage  —  Sheriff  Courts  (Scotland)  Act, 
1907  (7  Edw.  VII.  c.  51),  sec.  30.— A  Sheriff 
Court  action  of  damages  for  £300  for 
personal  injuries  having  been  remitted  to 
the  Court  of  Session  for  jury  trial  under 
sec.  30  of  the  Sheriff  Courts  Act,  1907,  the 
Court  refused  to  remit  it  back  to  the  Sheriff 
in  respect  that  the  record  disclosed  that 
the  alleged  injuries  were  serious  and  that 
the  pursuer's  claim  was  substantial  {Barclay 
V.  Smith  &  Coy.,  1913,  S.  C.  473,  dis- 
tinguished). Machie  v.  Davidson,  1913, 
S.  C.  675;  50  S.  L.  E.  461;  1913,  1 
S.  L.  T.  276. 

27.  Procedure  —  Removal  to  Court  of 
Session  for  Jury  Trial— Trifling  Nature  of 
Cause— Remit  to  Sheriff— Sheriff  Courts 
(Scotland)  Act,  1907  (7  Edw.  VII.  c.  51), 
sec.    30. — The    pursuer    of    an    action    of 


damages  at  common  law  for  personal 
injuries  in  the  Sheriff  Court  required  the 
cause,  under  sec.  30  of  the  Act  of  1907, 
to  be  remitted  to  the  Court  of  Session  for 
jury  trial.  The  Court  refused  the  applica- 
tion and  remitted  the  cause  back  to  the 
Sheriff,  holding  that  it  was  unsuitable  for 
jury  trial  in  respect  of  the  slight  injuries 
averred.  Barclay  v.  Smith  &  Coy.,  1913, 
S.  C.  473;  50  S.  L.  E.  308;  1913,  1 
S.  L.  T.  90. 

28.  Procedure — Summary  Application- 
Recovery  of  Statutory  Penalty  —  Plate 
(Scotland)  Act,  1836  (6  &  7  Will.  IV.  c.  69), 
sees.  2,  18,  and  22 — Summary  Jurisdiction 
(Scotland)  Act,  1908  (8  Edw.  VII.  c.  65), 
sec.  4. — Proceedings  for  the  recovery  of 
penalties  under  the  Plate  (Scotland)  Act, 
1836,  are  incompetent  by  ordinary  action 
in  the  Sheriff  Court ;  they  must  be  brought 
under  the  forms  of  the  Summary  Jurisdic- 
tion Act,  1908.  Glasgow  Goldsmiths  Coy. 
V.  Mackenzie  &  Coy.,  1912,  S.  C.  992;  49 
S.  L.  E.  748;  1912,  1  S.  L.  T.  498. 

29.  Procedure  —  Suspension—  " Compet- 
ency" —  Sheriff  Courts  (Scotland)  Act, 
1907  (7  Edw.  VII.  c.  51),  First  Schedule, 
Rule  125. — Held  that  the  word  "  compet- 
ency "in  rule  125,  First  Schedule,  of  the 
Sheriff  Courts  Act,  1907,  means  competency 
in  the  strict  sense,  and  is  there  used  with 
reference  to  a  suspension  as  a  form  of 
process.  Wilsons  and  Clyde  Coal  Coy.  Ltd. 
V.  Cairnduff,  1911,  S.  C.  647;  48  S.  L.  E. 
500;  1911,  1  S.  L.  T.  369. 
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See  (1)  Abuse  op  Pkocess. 

(2)  Expenses,  voce  Interdict  (Sum- 
mary Eemoving). 
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See  (1)  Carriage. 

(2)  Expenses,    voce   (1)    Ship;     (2) 
Taxation  ;  (3)  Tender. 

Collision,  1-19. 

Actions  Sent  to  Proof  or  Jury 
Trial,  see  Process,  voce  Jury 
Trial. 
Damage  to  or  by,  see  Negligence,  voce 

(1)  Harbour;  (2)  Property. 
Foreign  Ship,  9,  10. 
Harbour,  see  voce. 

Insurance,  see  Insurance,  voce  Marine. 
Lien,  20-22,  33,  37,  38. 

FOR  Eepairs,  see  voce  Eetention. 
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Limitation  op  Liability,  6-10. 

Master,  23. 

Mortgage  over,  see  Right  in  Security, 
voce  Moveable. 

Mutual  Fault,  11. 

Pilotage,  1-4. 

Regulations    for   Preventing   Colli- 
sions, 12-19. 

Sale,  23,  24. 

Salvage,  25-34. 

Salvors'  Lien,  33. 

Seaman,  35-39. 

Shipbroker,  37 ;  see  also  Agency  (II.), 
voce  Disclosed  Principal. 

Tonnage,  10. 

Towage,  25,  32. 

Wages,  Seaman's,  36-39. 
Lien  foe,  37,  38. 

1.  Collision  —  Compulsory  Pilotage  — 
"Carrying  Passengers  between  any  Place 
in  the  British  Islands  and  any  other  Place 
so  Situate  " — Merchant  Shipping  Act,  1894, 
sec.  604(1). — The  s.s.  Eildon,  on  a  voyage 
from  Leith  to  Dunkirk,  carrying  passengers, 
all  ot  whom  were  booked  to  Dunkirk,  put 
into  the  Tees,  and  having  taken  up  cargo 
at  Middlesbrough  proceeded  up  the  river 
to  another  wharf  to  load  additional  cargo. 
In  itinere  she  collided  with  a  tug  and  its 
tow.  The  place  where  the  collision  took 
place  was  within  the  limits  of  a  district 
for  which  pilots  are  licensed  within  the 
meaning  of  the  Merchant  Shipping  Act, 
1894,  sec.  604,  and  at  the  time  she  was  in 
charge  of  a  licensed  pilot.  Held,  in  an 
action  of  damages  brought  against  the 
owners  of  the  Eildon  on  account  of  the 
collision  (rev.  Ld.  Salvesen),  (1)  that  the 
Eildon  was  not  at  the  time  of  the  collision 
"  carrying  passengers  between  any  place 
in  the  British  Islands  and  any  other  place 
so  situate " ;  and  (2)  that  accordingly  the 
defenders  were  not  entitled  to  plead  com- 
pulsory pilotage.  Watson  v.  Gibson  &  Coy., 
1908,  S.  C.  1092;  45  S.  L.  E.  821;  16 
S.  L.  T.  238. 


2.  Collision  —  Compulsory  Pilotage  — 
Moving  and  Stationary  Vessels— Fault — 
Onus  of  Proof— Merchant  Shipping  Act, 
1894  (57  &  58  Vict.  c.  60),  sec.  633.— A 
steamer  proceeding  up  the  Clyde  in  charge 
of  a  compulsory  pilot  collided  with  and 
damaged  another  steamer  moored  to  a 
wharf  in  the  river.  It  was  dark  at  the 
time,  and  the  weather  was  very  foggy.  In 
an  action  of  damages  by  the  owners  of  the 
stationary  vessel  against  the  owners  of  the 
moving  vessel,  held  that  pursuers  had  failed 


to  prove  that  the  collision  was  caused  by 
the  fault  of  the  defenders  or  of  anyone 
for  whom  they  were  responsible,  and 
defenders  assoilzied.  Observations  (1)  on  the 
presumption  of  fault  when  a  moving  vessel 
has  collided  with  a  stationary  vessel,  and 
(2)  on  the  necessity  of  proving  specific  fault 
on  the  part  of  the  pilot  in  order  to  obtain 
the  protection  of  sec.  633  of  the  Merchant 
Shipping  Act,  1894.  Stephen  cSk  Sons,  Ltd. 
V.  Allan  Line  Steamship  Coy.  Ltd.,  1911, 
S.  C.  836;  48  S.  L.  R.  745;  1911,  2 
S.  L.  T.  27.  Affirmed  1912  (H.  L.),  S.  C. 
69;  49  S.  L.  R.  473;  1912,  1  S.  L.  T. 
303. 


3.  Collision  —  Compulsory  Pilotage  — 
Proof  —  Onus  —  Merchant  Shipping  Act, 
1894,  sec.  633.— In  an  action  of  damages  by 
the  owner  of  a  tug  against  the  owners  of 
a  steamship  for  loss  sustained  by  being  run 
into  by  the  steamship,  which  was  under 
the  charge  of  a  pilot  in  a  compulsory 
district,  Jield  that  the  defenders,  having 
failed  to  show  that  the  pilot  was  in  fault, 
could  not  avail  themselves  of  sec.  633  of 
the  Merchant  Shipping  Act,  and  were 
liable  in  damages.  Clyde  Shipping  Coy. 
Ltd.  V.  Miller,  1907,  S.  C.  1145 ;  44  S.  L.  R. 
920  ;  15  S.  L.  T.  300. 


4.  Collision  —  Compulsory  Pilotage  — 
Stationary  Vessel. — A  steamer  while  being 
towed  out  of  dock  ran  into  a  vessel  at 
anchor.  She  was  at  the  time  in  charge  of 
a  compulsory  pilot.  Owing  to  her  winches 
being  dismantled  her  anchors  could  not 
be  let  go.  Had  this  been  possible  the 
collision  might  have  been  avoided.  It 
was  proved  that  the  pilot  was  aware  of  the 
condition  of  the  winches.  There  was  no 
evidence  of  fault  on  his  part.  Held  that 
the  steamer  was  liable  in  damages.  Mann, 
Macneal  &  Coy.  v.  Ellerman  Lines,  1904, 
7  F.  213;  42  S.  L.  R.  159;  12  S.  L.  T. 
481. 


5.  Collision— Fault  of  Two  Independent 
Third  Parties— Joint  and  Several  Liability. 

— Two  steamships  collided  in  the  Clyde 
through  no  fault  on  the  part  of  either  of 
them.  The  collision  was  caused  by  one 
of  the  ships  sheering  across  the  river  in 
order  to  avoid  a  tug  with  a  number  of 
barges  in  tow  which  had  emerged  without 
warning  from  a  dock  and  had  proceeded 
across  the  river.  In  the  dock  in  question 
a  large  cruiser  in  the  course  of  construc- 
tion was  so  moored  that  her  stern  projected 
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for  a  considerable  distance  into  the  water- 
way, in  contravention  of  the  Clyde  Trust 
bye-laws.  In  actions  of  damages  by  the 
owners  of  the  colliding  vessels  against  (1) 
the  owners  of  the  tug  and  (2)  the  builders 
of  the  cruiser,  held  that  while  the  primary 
cause  of  the  collision  was  the  faulty 
navigation  of  the  tug,  yet  had  the  cruiser 
not  been  moored  in  a  wrongful  manner 
the  collision  might  have  been  avoided,  and 
that  consequently  the  shipbuilders  were 
liable,  jointly  and  severally,  with  the  owners 
of  the  tug.  Ellerman  Lines,  Ltd.  v.  Clyde 
Navigation  Trs.,  1911,  S.  C.  122;  48 
S.  L.  E.  44;  1910,  2  S.  L.  T.  323.  (See 
also  Process,  voce  Defenders.) 

6.  Collision— Liability— Limitation  of— 
Cargo  Owner.^ — Where  the  damages  due  by 
one  ship  to  another  in  respect  of  a  collision 
had  been  fixed  as  between  them  in  an 
action,  held  competent  in  a  petition  by  one 
of  them  to  have  its  liability  fixed  (sees. 
503,  504,  Merchant  Shipping  Act,  1894) 
for  the  cargo  owners  to  appear  and  re-open 
the  question  of  amount.  Van  Eijck  &  Zoon 
V.  Somerville,  1906  (H.  L.),  8  F.  22 ;  43 
S.  L.  E.  841 ;  14  S.  L.  T.  316. 

7.  Collision— Liability — Limitation  of— 
Fishing  -  Boat  —  Eegistration  —  Merchant 
Shipping  Act,  1894,  sees.  2,  373,  503,  508.— 
Held  that  a  fishing  boat  registered  in  the 
Fishing-boat  Eegister  under  Part  IV.  of 
the  Act  was  a  British  ship,  and  entitled 
as  such  to  have  her  liability  for  damages 
done  by  her  limited  in  terms  of  sec.  503. 
Couper  V.  Mackenzie,  1906,  8  F.  1202;  43 
S.  L.  E.  416;  13  S.  L.  T.  870. 

8.  Collision— Liability — Limitation  of— 
Interest. — In  addition  to  a  liability  for  £8 
per  ton  for  damage  done  in  collision  (sec. 
503,  Merchant  Shipping  Act,  1894),  the 
vessel  in  fault  is  liable  in  interest  on  the 
award  from  the  date  of  the  collision. 
"Olga"  V.  "Anglia,"  1905,  7  F.  739;  42 
S.  L.  E.  439 ;  12  S.  L.  T.  812. 

9.  Collision— Liability— Limitation  of— 
Petition  for  Limitation,  &c.,  by  Owners  of 
Scottish  Vessel— Claimants  and  Witnesses 
in  England — Jurisdiction — Forum  non  con- 
veniens—  Merchant  Shipping  Act,  1894 
(57  &  58  Vict.  0.  60),  sec.  504.— The  owners 
of  a  Scottish  ship  presented  a  petition  in 
the  Court  of  Session,  under  the  Merchant 
Shipping  Act,  1894,  for  stay  of  actions 
and  limitation  of  liability  in  respect  of  a 
collision  with  an  English  ship  in  English 


waters.  The  owners  of  the  cargo  on  board 
the  English  ship  (while  admitting  the 
competency  of  the  petition)  objected  to  it 
on  the  ground  of  forwm  non  conveniens  in 
respect  of  the  fact  that  actions  against  the 
owners  of  the  Scottish  ship  had  already 
been  instituted  in  England,  and  that  all 
the  claimants  and  witnesses  were  resident 
there.  The  Court  repelled  the  objection. 
Hay  V.  Jackson  &  Coy.,  1911,  S.  C.  876; 
48  S.  L.  E.  772;  1911,  2  S.  L.  T.  10. 

10.  Collision — Liability — Limitation  of— 
Tonnage — Crew  Space— Foreign  Vessel.— 
A  foreign  vessel,  in  claiming  the  benefit  of 
the  statutory  limitation  of  liability  for 
damage  done  in  collision,  is  not  entitled  to 
deduct  crew  space  from  her  tonnage  unless 
such  space  has  been  certified  by  one  of  the 
surveyors  under  the  Merchant  Shipping 
Act,  1894,  Schedule  VI.  "Olga"  v. 
"Anglia,"  1905,  7  F.  739 ;  42  S.  L.  E.  439  ;- 
12  S.  L.  T.  812. 

11.  Collision — Mutual  Fault— Failure  to 
Stop  and  Reverse  Engines— Regulations  for 
Preventing  Collisions  at  Sea— Article  23.— 
In  cross-actions  of  damages  arising  out  of 
a  collision  at  sea,  held  that  although  the 
vessel  which  had  been  run  into  was  in  fault, 
the  other  vessel  was  also  in  fault  in  respect 
that  she  had  failed  to  stop  and  reverse  her 

engines.     Zihrul  v.  Cormack,  1904  (0.  H.), 

12  S.  L.  T.  294. 

12.  Collision— Regulations-Articles  18, 
19,  21,  and  23.— Held  that  a  vessel  which 
was  in  breach  of  Article  21  of  the  Eegula- 
tions  was  alone  to  blame  for  a  collision. 
Observed  by  Lord  Salvesen  that  steamers 
with  turbine  engines  do  not  differ  from  twin 
screw  vessels  in  regard  to  the  meaning  of 
"  reverse  "  under  Article  23.  The  Carnpbel- 
town  and  Glasgow  Steam  Packet  Joint  Stock 
Coy.  Ltd.  V.  Denny  &  Brothers,  1907  (0.  H.), 
15  S.  L.  T.  756. 

13.  Collision— Regulations  — Articles  25 
and  19— Excessive  Speed.— A  steam-drifter 
was  proceeding  slowly  round  the  end  of  a 
pier  in  a  harbour,  and  close  to  other  drifters 
lying  there,  in  order  to  take  in  water  at 
another  part  of  the  harbour.  As  she  got 
round  the  pier  another  drifter  proceeding 
to  sea  collided  with  her.  Held  that  the 
drifter  proceeding  to  sea  was  to  blame  in 
respect  (1)  she  failed  to  observe  Article  25 
as  to  narrow  channel,  and  (2)  she  was 
going  at  an  excessive  speed  in  a  harbour 
— six  miles.    The  vessel  proceeding  to  sea 
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averred  fault  on  the  part  of  the  other, 
suggesting  that  under  Article  19,  as  to 
crossing  vessels,  she  should  have  kept  out 
of  the  way.  Held  that  in  the  circumstances 
of  the  case  the  rule  did  not  apply.  Leask 
{"Stately")  v.  Blackhall  ("Speedwell"),  1908 
<0.  H.),  16  S.  L.  T.  40. 


14.  Collision— Regulations— Article  IB- 
Tog. — Vessel  held  liable  for  a  collision  where 
she  had  not  complied  with  Article  16  of 
the  Regulations  for  the  Prevention  of 
Collisions  at  Sea,  by  failing  to  stop  her 
engines  when  in  foggy  weather  she  heard 
a  whistle  ahead.  Crawford  ("  Warsaw  ")  v. 
Gi-anite  City  S.S.  Coy.  Ltd.  {" lAnn  o'  Dee"), 
1906,  8  F.  1013;  43  S.  L.  E.  732;  14 
S.  L.  T.  203. 


15.  Collision  —  Regulations  —  Articles 
15  (e)  and  16  — Merchant  Shipping  Act, 
1894,  sec.  419  (4)— "Not  under  Command." 
— Owing  to  a  previous  collision  a  steamer 
was  reduced  from  an  eight  to  a  four -knot 
vessel,  but  she  could  still  steer  correctly  at 
the  reduced  speed.  The  captain  hoisted 
the  signal  for  a  vessel  "  not  under  com- 
mand," but  did  not  give  while  navigating 
in  a  fog  the  fog-signal  required  for  such  a 
vessel  by  Article  15  (e)  of  the  Eegulations. 
While  still  in  the  fog  the  vessel  collided 
with  another  steamer,  which  (a)  had  failed 
to  stop  on  hearing  the  horn  of  the  first 
vessel;  (6)  had  ported  her  helm,  thereby 
bringing  the  vessels  together ;  and  (c)  was 
travelling  at  a  rate  over  the  ground  of 
between  5^  and  4^  knots,  the  tide  with 
her  being  about  2^  knots.  Held  (!)  that 
the  second  vessel  was  in  fault  (a)  in  not 
stopping,  which  was  an  imperative  duty 
under  Article  16,  second  paragraph  ;  (J)  in 
porting  her  helm ;  and  (c)  in  going  at  an 
•excessive  speed  in  the  fog;  and  (2)  that 
the  first  vessel  was  not  in  fault  in  respect 
(a)  she  was  not  a  vessel  "  not  under  com- 
mand," and  (6)  even  had  she  been  so,  her 
failure  to  give  the  appropriate  signal  had 
not  contributed  to  the  collision.  S.S. 
"James  Joicey"  v.  S.S.  " Kostrena,"  1908, 
S.  C.  295;  45  S.  L.  E.  216;  15  S.  L.  T. 
558. 


16.  Collision— Regulations— Article  25— 
Narrow  Channel. — Held  that  the  Firth  of 
Forth  between  the  Beamer  Eock  .and  the 
Forth  Bridge  is  a  "  narrow  channel,"  and 
that  its  navigation  is  regulated  by  Article 
25.  Zihrul  v.  Cormack,  1904  (O.  H.),  12 
S.  L.  T.  294. 


17.  Collision— Regulations— Article  25— 
Narrow  Ghnnnel— Forth..— Held  (affg.  First 
Division)  that  the  Forth  from  the  Forth 
Bridge  upwards  is  a  narrow  channel  in  the 
sense  of  Article  25  of  the  Eegulations  for 
Preventing  Collisions  at  Sea.  Kerr  v. 
Screw  Collier  Coy.  Ltd.,  1910  (H.  L.),  S.  C. 
25 ;  47  S.  L.  E.  99 ;  1909,  2  S.  L.  T.  446. 

18.  Collision — Regulations— Articles  19, 
21  and  Note,  27  and  29— Onus  when  Regula- 
tions Departed  from.— The  Strathfillan  and 
and  Irmgard,  steam  trawlers,  were  approach- 
ing upon  courses  which  crossed  one  another. 
The  Strathfillan  had  the  Irmgard  upon  her 
starboard  side  but  executed  no  manceuvre 
to  keep  out  of  her  way.  The  Irmgard  kept 
on  her  course  until  the  Strathfillan  was  only 
one  and  a  half  ship's  length  away  when 
she  ported  her  helm  to  mitigate  the  effect 
of  the  collision  which  was  then  inevitable. 
In  an  action  by  the  owner  of  the  Irmgard 
against  the  owners  of  the  Strathfillan  it  was 
admitted  that  the  Strathfillan  was  grossly 
to  blame,  but  it  was  contended  that  the 
Irmgard  was  also  in  fault  under  the  note 
to  Article  21  and  Articles  27  and  29,  inas- 
much as  she  failed  to  take  action  to  avert 
the  collision.  Held  that  the  collision  was 
due  solely;  to  the  fault  of  the  Strathfillan. 
Opinion  (jper  the  Lord  Justice-Clerk)  as  to 
the  construction  of  the  note  to  Article  21. 
Beucker  v.  Aberdeen  Steam  Trawling  and 
Fishing  Cvy.  Ltd.,  1910,  S.  C.  655;  47 
S.  L.  E.  513;  1910,  1  S.  L.  T.  235.  (On 
Assessment  of  Damages,  see  Damages, 
voce  Ship.) 

19.  Collision  —  Regulations  —  Departure 
from — Onus. — Where  a  vessel  in  collision 
has  failed  to  act  in  exact  accordance  with 
the  Eegulations  for  Preventing  Collisions 
at  Sea,  she  can  discharge  herself  from  fault 
only  by  proving  that  the  sole  chance  of 
avoiding  collision  was  to  disregard  the  rule 
broken;  or  that,  but  for  the  breach,  the 
collision  would  have  been  more  serious. 
Windram  v.  Robertson,  1905,  7  F.  665;  42 
S.  L.  E.  602;  13S.  L.  T.  157. 


20.  Maritime  Lien— Form  of  Process  for 
making  Effective.- Opmiow  (jper  the  Lord 
President)  that  an  arrestment  of  a  ship  in 
order  to  make  good  a  maritime  lien  was 
competent  upon  a  special  application,  e.g. 
in  the  Bill  Chamber,  after  citation  of  all 
parties  interested.  Clan  Line  Steamers,  Ltd. 
V.  Earl  of  Douglas  Steamship  Coy.  Ltd.,  1913, 
S.   C.    967;    50   S.   L.  R.   771;    1913,   2 
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S.  L.  T.  57.     (And  see  Akeestments,  wee 
Eecal.) 

21.  Maritime  Lien— Form  of  Process  for 
making  Eflfective. — In  order  to  make  a 
maritime  lien  effective  it  is  competent  to 
present  a  petition  in  the  Bill  Chamber  for 
a  warrant  to  arrest  the  vessel.  Fmm  of 
order  pronounced  by  the  Lord  Ordinary. 
M'Convachie,  1914,  S.  C.  853;  51  S.  L.  E. 
716;  1914,  2S.  L.  T.  71. 

22.  Maritime  Lien — Necessaries— Neces- 
saries Supplied  in  Foreign  Voit.— Held  by 
Lord  Dewar  (Ordinary)  that  in  Scots  law, 
as  in  English  law,  there  is  no  maritime 
lien  for  necessaries  supplied  to  a  vessel  in 
a  foreign  port.  Constant  v.  Christensen, 
1912  (0.  H.),  S.  C.  1371 ;  50  S.  L.  E.  27 ; 
1912,  2S.  L.  T.  62. 

23.  Master  —  Powers  —  Right  to  Sell 
Goods  of  Absent  Owner  —  Commercial 
Necessity  for  Sale. — In  order  to  justify  the 
master  in  selling  the  goods  of  an  absent 
owner,  he  must  establish  (1)  a  necessity  for 
the  sale,  and  (2)  inability  to  communicate 
with  the  owner.  In  this  case  the  Lord 
Ordinary  fowiid  that  there  was  no  necessity 
for  a  sale,  and  that  it  had  not  been  shown 
that  it  was  impossible  to  communicate  with 
the  owners  of  the  cargo,  and  held  the  ship- 
owners liable  in  damages.  Gemmill  &  Coy. 
V.  Somerville,  1905  (0.  H.),  12  S.  L.  T.  674. 

24.  Sale— Public  Sale  —  Competition  on 
Proceeds  of  Sale  —  Claims  —  Expenses  of 
Management. — In  an  action  of  division  and 
sale  of  a  ship,  certain  parties  claimed  to 
be  ranked  preferably  on  the  proceeds  of 
the  sale  to  the  extent  of  a  sum  which  they 
averred  was  the  amount  of  disbursements 
incurred  by  them  in  connection  with  the 
management  of  the  ship  prior  to  the  sale. 
Circumstances  in  which  the  Lord  Ordinary 
(Hunter)  held  these  claimants  entitled  to  a 
preferential  ranking  in  respect  of  their 
disbursements.  Clark  v.  Hine,  1912  (O.  H.), 
2  S.  L.  T.  290. 

25.  Salvage— Attempted  Towage — Salv- 
ing Ship  Disabled  during  Towing  Operation 
— Remuneration. — The  s.s.  Davaar  having 
lost  her  rudder  put  out  signals  of  distress. 
The  Sealight,  a  steam  lighter,  went  to  her 
assistance  and  endeavoured  to  tow  her  into 
a  position  of  safety.  The  tow  rope,  how- 
ever, snapped  before  much,  if  any,  progress 
had  been  made,  and  the  Sealight's  engines 
were  in  consequence  damaged  and  the 
Sealight  disabled.     Both  vessels  ultimately 


reached  port  in  safety.  Held  that  the 
Davaar  was  liable  to  the  Sealight  in  the 
amount  of  damage  sustained  by  the  latter 
on  the  following  grounds:  (1)  That  the 
Sealight,  having  gone  to  the  Davaar' » 
assistance  with  the  bond-Jide  intention  of 
assisting  her  and  having  done  so  as  far  as 
possible,  although  her  services  were  pre- 
vented by  accident  from  being  as  effectual 
as  they  otherwise  would  have  been,  was 
entitled  to  some  remuneration ;  and  (2) 
that  the  snapping  of  the  tow  rope  was  due 
to  the  Davaar's  negligence  in  putting  her 
engines  full  speed  astern.  Ross  &  Marshall 
V.  "Davaar,"  1907  (0.  H.),  15  S.  L.  T.  29. 

26.  Salvage  —  Award.— A  trawler  was 
ashore  in  a  position  of  grave  but  not 
imminent  danger.  Her  value  was  £5500. 
Another  trawler  whose  value  was  held  to 
be  £6500  was  hailed,  and  after  four  hours 
got  hawsers  aboard  the  stranded  trawler 
and  towed  her  off,  damaging  herself  to  a 
disputed  amount.  The  salved  trawler  pro- 
ceeded on  her  own  steam  at  a  reduced 
speed,  the  other  standing  by  till  port  was 
made.  The  Lord  Ordinary  awarded  £550. 
Piist  {Owner  of  "  Chief")  v.  White  Star  Steam 
Fishing  Coy.  of  Aberdeen  {Owners  of  "Loch 
Kildonan"),  1909  (0.  H.),  1  S.  L.  t.  275. 

27.  Salvage — Award— Amount.— Where 
a  steam  trawler  valued  at  £3250  salved  a 
steamship  valued  at  £35,000  from  a  position 
of  grave  but  not  imminent  danger,  the 
Lord  Ordinary  (Hunter)  awarded  £1500. 
Walker  Steam  Trawl  Fishing  Coy.  Ltd.  v. 
Mitre  Shipping  Coy.   Ltd.,    1913   (0.   H.), 

1  S.  L.  T.  67. 

28.  Salvage —Award  —  Amount.— A  tug 
worth  £1000  salved  a  steam  trawler  worth 
£3800.  The  salved  vessel  was  in  a  position 
of  serious  danger,  but  the  tug  ran  no  serious 
risk.  The  Lord  Ordinary  (Dewar)  awarded 
the  tug  £100.  Newton  v.  Maatschappif 
Steam  Trawlers,  &c.,  1913  (0.  H.),  1  S.  L.  T. 
72. 

29.  Salvage— Award— Amount— Altera- 
tion of  Award  of  Judge  of  First  Instance.— 
A  steamer  valued  at  £27,837  went  aground 
and  was  salved  by  a  tug  from  a  position 
of  imminent  danger.  The  Lord  Ordinary 
(Hunter)  awarded  £700  for  salvage  services. 
Circumstances  in  which  the  Court  increased 
the  award  to  £1200.  Steel  &  Bennie,  Ltd. 
V.  Evangelista;  "Cruiser"  v.  "Taquary,'^ 
1913,  S.  C.  1107;  50  S.  L.  E.  839;  1913,. 

2  S.  L.  T.  135. 
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30.  Salvage— Award— Measure  of.— Two 

tugs  salved  a  vessel  valued  with  cargo  at 
£40,000.  Neither  tug  ran  any  risk.  The 
Lord  Ordinary  awarded  the  larger  of  the 
tugs  £650,  and  £350  to  the  smaller.  The 
Court  increased  the  award  to  the  larger  tug 
to  £1200.  Liverpool  Steam  Tug  Coy.  Ltd. 
v.  Cornfooi,  1900,  2  F.  1060 ;  37  S.  L.  R. 
«04  ;  8  S.  L.  T.  95. 

31.  Salvage— "  Salvage  Services."— Under 
the  policies  of  an  insurance  company  the 
owners  of  vessels  insured  contracted  that 
"  ships  insured  in  this  company  shall  give 
assistance  to  any  steamer  broken  down  or 
in  distress  which  is  insured  in  this  com- 
pany." Held  that  services  rendered  by 
one  steamer  insured  in  the  company  to 
another  distressed  steamer  insured  in  the 
same  company  were  not  "  salvage  services," 
inasmuch  as  they  were  rendered  in  fulfil- 
ment of  the  obligation  contained  in  the 
contract  of  insurance,  and  that  accordingly 
the  owners  of  the  steamer  rendering  the 
services  were  not  entitled  to  salvage 
remuneration.  Clan  Steam  Trawling  Coy. 
Ltd.  V.  Aberdeen  Steam  Trawling  and  Fishing 
Coy.  Ltd.,  1908,  S.  C.  651 ;  45  S.  L.  E.  462  ; 
15  S.  L.  T.  897. 

32.  Salvage— Salvage  or  Towage  Services 
— Tugs  Licensed  by  Harbour  Commissioners 
—Conditions  of  Licence.— ifeM  by  Lord 
Dewar  (Ordinary)  that  the  conditions  of 
licences  granted  to  tugs  by  the  Aberdeen 
Harbour  Commissioners  applied  only  to 
towage,  not  to  salvage,  services.  Circum- 
stances which  held  that  the  services  rendered 
by  a  tug  were  salvage,  not  towage,  services. 
Newton  v.  Maatschappij  Steam  Trawlers,  <&c., 
1913  (0.  H.),  1  S.  L.  T.  72. 

33.  Salvage— Salvor's  Lien— Bail — Exces- 
sive Bail. — Salvors  were  awarded  £1500 
in  respect  of  salvage  services.  They,  how- 
ever, had  detained  the  salved  ship  until 
the  owners  furnished  a  bank  guarantee  for 
£15,000  in  name  of  bail.  The  Lord 
Ordinary  (Hunter)  found  the  salvors  liable 
in  the  expenses  of  the  bail,  in  so  far  as 
it  exceeded  £2000.  Walker  Steam  Trawl 
Fishing  Coy.  Ltd.  v.  Mitre  Shipping  Coy.  Ltd., 
1913  (O.  H),  1  S.  L.  T.  67. 

34.  Salvage  —  Stranded  Vessel  —  Unsuc- 
cessful Attempts  to  Salve. — A  vessel  went 
ashore  in  an  exposed  position,  and  the 
master  communicated  by  wire  with  a  tug 
owner,  who  sent  tugs  to  assist.  Two  of 
them  went  ashore  in  attempting  to  salve, 


and  a  third  rendered  what  assistance  she 
could,  but  unsuccessfully.  The  Lord 
Ordinary  allowed  four  days'  hire  for  the 
tug  that  did  not  go  ashore  and  one  day's 
hire  each  for  the  others,  but  allowed 
nothing  in  respect  of  disablement  and 
repairs.  Steel  c&  Bennie,  Ltd.  v.  Hutchinson, 
1909(0.  H.),  2S.  L.  T.  110. 

35.  Seaman  —  Certificate  of  Discharge  — 
Failure  of  Master  to  Q-ive- Liability  — 
Merchant  Shipping  Acts,  1894  (57  &  58 
Vict.  c.  60),  sec.  128  (1);  and  1906 
(6  Edw.  VIL  c.  48),  sec.  31.— A  seaman 
raised  an  action  of  damages  against  the 
owners  of  a  vessel  on  the  ground  of  the 
master's  failure  to  give  him  a  certificate  of 
discharge  in  terms  of  the  Merchant  Shipping 
Acts.  Held  that  the  action  was  irrelevant 
in  respect  that  the  duty  of  giving  a  cer- 
tificate of  discharge  is,  by  the  Merchant 
Shipping  Acts,  laid  upon  the  master  alone, 
and  that  he  alone  is  responsible  for  failure 
to  perform  it.  Downie  v.  Connell  Brothers, 
Ltd.,  1910,  S.  C.  781;  47  S.  L.  R.  666; 
1910,  1  S.  L.  T.  425. 

36.  Seaman  —  Wages  —  Damages  for 
Wrongous  Dismissal  —  Finding  of  Naval 
Court— Bar— Merchant  Shipping  Acts,  1894 
(57  &  58  Vict.  c.  60),  and  1906  (6  Edw.  VII. 
c.  48).— In  an  action  by  the  chief  engineer 
of  a  ship  against  the  owners  for  wages  and 
damages  for  wrongous  dismissal,  it  appeared 
from  the  pursuer's  averments  that  he  had 
been  found  guilty  by  a  Naval  Court  of 
offences  against  discipline  and  dismissed 
from  the  ship.  Circumstances  in  which  the 
Lord  Ordinary  (Hunter)  held  that  the 
pursuer  was  barred  by  the  decision  of  the 
Naval  Court  from  insisting  in  his  action. 
Middlemass  v.  Steamship  "Mersario"  Coy. 
Ltd.,  1912  (0.  H.),  2  S.  L.  T.  448. 

37.  Seaman— Wages— Lien— Payment  by 
Third  Party— Credit  of  Ship  or  Personal 
Credit  of  Owner. — Shipbrokers  in  New 
York,  who  were  in  communication  with 
the  owners  of  a  British  ship,  and  were 
requested  by  them  to  arrange  for  the 
execution  of  repairs  on  the  vessel  in  New 
York,  paid  the  sum  due  for  repairs,  and 
also  paid  wages  due  to  the  seamen.  For 
the  whole  sums  thus  advanced  the  ship- 
owners accepted  a  bill  drawn  on  them  by 
the  brokers,  and  the  bill  was  renewed  at 
maturity,  and  the  renewed  bill  dishonoured 
when  it  fell  due.  Held,  in  an  action  of 
judicial  sale  of  the  ship,  that  the  brokers 
must  in  the  circumstances  be  presumed  to 
have  advanced  the  sums  due  in  respect  of 


939 


SHIP— SLANDEE 


940 


seamen's  wages  in  reliance  on  the  personal 
credit  of  the  owners,  and  not  on  the  credit 
of  the  ship,  and  that  they  therefore 
acquired  no  maritime  lien  on  the  ship  for 
the  sum  so  advanced.  Clark  v.  Bowring  & 
Coy.,  1908,  S.  C.  1168;  45  S.  L.  E.  879; 
16  S.  L.  T.  326. 

38.  Seaman— Wages— Payment  by  Third 
Party— AccLuisition  of  Seaman's  Lien  with- 
out Assignation. — Held  that  no  assignation 
of  a  seaman's  lien  on  his  ship  for  his  wages 
is  necessary  to  transfer  the  lien  to  a  third 
party  paying  the  wages.  Clarh  v.  Bowrinc/ 
&  Coy.,  1908,  S.  C.  1168;  45  S.  L.  E.  879 ; 
16  S.  L.  T.  326. 


39.  Seaman— Wages— Payment— "Final 
Settlement "  —  Merchant  Shipping  Act, 
1894,  sees.  134  and  186  —  Discharge — 
Refusal  to  Proceed  to  Belligerent  Port 
with  Contraband— Wrongful  Discharge- 
Damages. — A  seaman,  signed  on  for  an 
ordinary  commercial  voyage,  refused  during 
the  voyage  to  proceed  to  a  belligerent  port, 
the  cargo  being  contraband  of  war.  The 
master  obtained  his  conviction  at  a  foreign 
port,  where  he  abandoned  the  seaman. 
Held  that  the  owners  of  the  vessel  were 
liable  in  (1)  wages  down  to  the  date  of 
the  Court's  interlocutor  ;  and  (2)  damages. 
Lang  v.  St.  Enoch  Shipping  Coy.  Ltd.,  1908, 
S.  C.  103 ;  45  S.  L.  E.  59 ;  15  S.  L.  T. 
454. 


SHIPPING  AGENT 

Natuke  of  Conteact,  see  Master  and 
Servant,  voce  Employment. 


SHOP 

Articles  in,  see  Landlord  and  Tenant, 

voce  Hypothec. 
Open  After  Hours,   "For  Business," 

see     Justiciary,     voce     Complaint 

(Eelevancy). 
Powers  of  Tenant  of,  see  Landlord 

AND  Tenant,  voce  Tenant. 
Value    of,    see    Valuation    Act,    voce 

Value. 
Shop  Hours  Act,  1904,  see  Justiciary, 
voce  Statutory  Offence. 

Appeal  under,  see  Eeview  (IL),  voce 
Civil  or  Criminal. 


SIST 

See  Process. 

Of  Execution  under  Small  Debts  Act, 
1837,  sec.  16,  see  Debt,  voce  Small 
Debt. 

Of  Execution  of  Charge  on  Protested 
Bill,  see  Diligence,  voce  Charge. 

Of  New  Party  to  an  Action,  see 
Process,  voce  (1)  Pursuer;  (2)  Un- 
defended EOLL. 

SLANDER 

See  voce  Eeparation. 

Actings,  Slander  by,  35. 

Action    of,     Whether     Competently 

Brought  in  Scotland,  see  Inter- 
national Law,  voce  Delict. 
Counter  Issue,  86. 
Facts  and  Circumstances,  8,  10,  14,  29, 

38,  39,  51,  52,  56,  57,  59,  60,  63,  66,  76. 
Fair  Effort,  62,  71. 
Foreign  Language,  22. 
Holding  up  to  Public  Hatred,  &c.,  1. 
Innuendo,  2-36,  47,  60,  70,  81. 

Abuse  of  Eeligious  Influence,  4. 

Appropriation    of     Money,    Dis- 
honest, 11-13,  21,  36. 

Bankrupt,  30. 

"  Cause  of  Trouble,"  3. 

Corruption,  28. 

Credit,  9,  10. 

Crime,  5,  8,  18,  31,  34. 

Dishonesty,  11-18,  70. 

Dishonourable  Conduct,  19. 

Dismissal  of  Servant,  7,  32,  36. 

Drunkenness,  20. 

Embezzlement,  21. 

Fraud,  23,  24,  27. 

Giving  False  Evidence,  6. 

Immorality,  25. 

"  Inattention,"  Charge  of,  7. 

Indecent  Conduct,  26,  47. 

Insolvency,  9,  26. 

"  Liar  and  Fraud,"  27. 

Medical  Man,  Neglect  of  Duty 
BY,  29. 

"  Neglect  of  Interests,"  Charge 
OF,  7. 

Newspaper,  1,  4,  5,  15,  16,  21,  25, 
26,  28,  30,  34,  81. 

"Offender,"  31. 

Police  Officer,  32. 

"Prisoners  Acquitted,"  81. 

Professional  Incapacity,  2. 

Proof,  22,  23. 
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Innuendo  {continmd)— 

"  Quack,"  2. 

Shebeening,  5. 

"  Source  of  Evil,"  3. 

Theft,  8,  34. 

"Unfaithful    in    Discharge    of 
Duty,"  35. 

Unfit  for  Public  Position,  20. 

"  Unjust  Steward,"  70. 

"  Withholding  Money,"  36. 
Issue,  Form  of,  1,  23,  52,  71. 
Judicial  Slander,  48-53. 
Lodging  Information,  40,  41,  44-46. 
Malice,  7,  8, 10, 11,  20,  29,  37-39,  42-46,  50- 

52,  54-60,  63,  64,  66-68,  70-73,  75-77. 
Master,  Eesponsibility  of,  for  Slander 

Uttered  by  Servant,  see  (1)  Privi- 
lege, infra;  (2)  MASTER  and  Servant, 

voce  Servant. 
Newspaper,  1,  4,  5,  15, 16,  21,  25,  26,  28, 

30,  34,  74,  80-82. 
Privilege,  8, 10-12,  29,  37,  78. 

Buyer  and  Seller,  37. 

Communications,  Privileged,  11„29. 

Distress  Committee,  Eeport  by,  42. 

Doctor  and  Chemist,  43. 

Information  to  Police,  40, 41, 44-46. 

Invitation  to  Speak,  47. 

Judicial,  48-53. 

Law-Agent,  49,  54,  55,  69. 

Master  and  Servant,  8,  56-70. 

Newspaper,  71. 

Police  Officer,  40. 

Police  Surgeon,  72. 

Public  Office,  73. 

Eatepayer  and  Local  Axtthority, 
38,  39. 

Eeferee  at  Show,  74. 

Eelationship,  75. 

Shopkeeper,  77. 

Trade  Association,  10,  78. 

Trade  Circular,  10,  45. 

Trade  Ebgister,  78. 

Trade  Union,  12,  76. 
Publication,  26,  42,  83. 
Eelevancy,   7,   25,   79-84;  see  also  voce 

Innuendo,  supra. 
Servant,  Slander  by,  see  (1)  Privilege, 

supra ;  (2)  MASTER  AND  Servant,  voce 

Servant. 
Trade  Slander,  10,  26,  45. 
Verbal  Injury,  1,  60. 
Veritas,  85,  86. 
Written  Slander,  87. 

1.  Holding  up  to  Public  Hatred  and 
Contempt— Verbal  Injury— Issue.— In  an 
action  of  damages  for  slander  against  a 
newspaper,  the  pursuers  complained  of 
certain  statements  published  by  defenders, 


and  obtained  an  issue  of  dishonesty.  Seld 
that  they  were  not  entitled  to  an  additional 
issue  whether  the  statements  made  exposed 
them  to  "public  odium  and  contempt." 
Observations  as  to  whether  false  statements, 
which,  although  not  strictly  slanderous, 
held  persons  up  to  public  odium  and  con- 
tempt, are  actionable.  Lever  Brothers,  Ltd. 
V.  Daily  Record,  Glasgow,  Ltd.,  1909,  S.  C. 
1004;  46  S.  L.  E.  725;  1909,  1  S.  L.  T. 
553. 

2.  Innuendo— Allegation  of  Professional 
Incapacity— "Quack."  —  In  an  action  for 
slander  at  the  instance  of  the  superintendent 
of  a  district  lunatic  asylum  (who  was  not 
a  qualiiied  medical  practitioner)  pursuer 
complained  that  the  defender  had  said  of 
him :  "What  does  that  mannie  (the  pur- 
suer) know  about  treating  lunatics  ?  He  is 
just  a  quack.  We  will  sack  him  yet,"  and 
sought  to  innuendo  these  words  as  repre- 
senting "  that  he  was  unfit  for  his  duties 
as  superintendent,  that  he  did  not  know 
his  work,  was  not  properly  qualified  for  the 
work  in  which  he  was  engaged,  and  ought 
to  be  dismissed  from  his  post."  Held  that 
he  was  entitled  to  an  issue  with  that 
innuendo.  Chisholm  v.  Grant,  1914,  S.  C. 
239;  51  S,  L.  E.  203;  1914,  1  S.  L.  T.  63. 

3.  Innuendo—"  Cause  of  Trouble  "— "  I'll 
Keep  an  Eye  on  You"— "Source  of  Evil" 
— "  The  Sooner  You  are  Out  of  the  Parish 
the  Better." — A  parish  priest  said  of  the 
pursuer,  "You  are  the  cause  of  all  this 
trouble  "  [the  record  did  not  make  clear 
what  the  trouble  was] ;  "  You  I'll  keep  an 
eye  on.  You  are  a  source  of  evil  in  the 
parish,  and  the  sooner  you  are  out  of  it 
the  better."  Held  that  the  words  were  not 
slanderous  and  would  not,  without  refer- 
ence to  some  special  fact  or  vice,  bear  the 
innuendo  that  the  pursuer  "exercised  an 
evil  moral  influence  on  those  with  whom 
he  came  into  contact."  Rooney  v.  M'Nairney, 
1909,  S.  C.  90 ;  46  S.  L.  E.  81 ;  16  S.  L.  T. 
483. 

4.  Innuendo— Charge  of  Abuse  of  Re- 
ligious Influence— Slander  of  Class— News- 
paper— Title  of  Individuals  to  Sue— Pro- 
vince of  Jury. — A  newspaper  published  an 
article  in  which  it  was  stated  that  instruc- 
tions were  issued  by  the  Eoman  Catholic 
religious  authorities  in  Queenstown,  County 
Cork,  that  all  Protestant  shop  assistants 
should  be  discharged,  and  that  one  shop- 
keeper who  had  refused  so  to  act  had  had 
his  shop  proclaimed,  and  was  compelled  to 
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close  it.  An  action  for  slander  was  brought 
by  certain  Roman  Catholic  clergy  in  Ireland 
(who  averred  that  they  were  the  persons 
referred  to),  in  which  they  innuendoed  the 
article  as  charging  them  with  abusing  their 
religious  influence  to  procure  the  indis- 
criminate dismissal  of  all  Protestant  shop 
assistants  in  Queenstown  and  with  ruining 
the  business  of  a  shopkeeper,  and  in  which 
they  sought,  as  individuals,  to  recover 
separate  sums  of  damages.  Held  (1)  that 
the  articles  would  bear  the  innuendo ;  (2) 
that  it  was  for  the  jury  to  say  whether  the 
pursuers  were  the  Eoman  Catholic  religious 
authorities  referred  to;  and  (3)  that  the 
pursuers  were  entitled  to  sue  for  damages 
as  individuals.  Brovme  v,  Thomson  &  Coy., 
1912,  S.  C.  359;  49  S.  L.  E.  285;  1912, 
1  S.  L.  T.  123. 

5.  Innuendo  —  Charge  of  Crime  —  She- 
beening  —  Newspaper.  —  A  correspondent 
(anonymous)  wrote  to  a  newspaper  a  letter 
referring  to  the  then  recent  conviction  of  a 
publican  on  a  charge  of  shebeening.  He 
added,  "I  should  like  to  ask  if  this  was 
the  first  conviction  against  the  same  party?" 
Held  that  the  publican  was  entitled  to  an 
issue  whether  this  passage  of  the  letter 
charged  him  with  having  been  more  than 
once  convicted  of  shebeening.  Lumsden  v. 
West  Lothian  Printing  and  Publishing  Coy. 
Ltd.,  1905,  7  F.  1006 ;  42  S.  L.  E.  804  ;  13 
S.  L.  T.  266. 

6.  Innuendo  — Charge  of  Giving  False 
Evidence.  —  A  ratepayer  having  made 
certain  charges  against  the  matron  of  a 
county  hospital,  an  inquiry  was  held  in 
which  evidence  was  given  by  members  of 
the  hospital  staff,  including  the  matron. 
The  report  of  the  inquiry,  after  commenting 
adversely  on  the  credibility  of  certain 
members  of  the  staff,  exonerated  the 
matron  from  the  charges  made  against  her. 
The  ratepayer  in  acknowledging  receipt 
of  a  copy  of  the  report  wrote :  "  I  have  but 
a  languid  interest  in  the  question  of  which 
member  of  the  staff  lied  the  most."  In  an 
action  against  the  ratepayer  for  slander, 
the  matron  sought  to  innuendo  these  words 
as  representing  that  she  had  lied  in  giving 
evidence  at  the  inquiry.  Held  {rev.  Lord 
Dewar)  that  the  words  would  not  bear  the 
innuendo ;  and  issue  disallowed.  Cowper  v. 
Lard  Balfour  of  Burleigh,  1914,  S.  C.  139; 
51  S.  L.  E.  126 ;  1913,  2  S.  L.  T.  417. 

7.  Innuendo— Charge  of  "Inattention" 
and  "Neglect  of  Interests"   by  Master 


against  Servant  in  Circular  Letter — Malice 
—Relevancy. — A.,  a  wholesale  jeweller  who 
had  some  fifty  shops,  dismissed  B.,  the 
manager  of  one  of  his  shops.  He  thereafter 
sent  a  circular  letter  to  the  managers  of  all 
his  other  shops  in  which  he  made  certain 
charges  against  B.  In  an  action  for  slander 
by  B.  against  A.,  held  {rev.  Lord  Salvesen) 
that  in  the  special  circumstances  B.  was 
entitled  to  an  issue  whether  the  letter 
falsely,  calumniously,  and  maliciously  repre- 
sented that  he  had  been  guilty  of  such 
inattention  and  neglect  of  the  defender's 
interests  that  the  defender  had  been  com- 
pelled to  dismiss  him.  Bryant  v.  Edgar, 
1909,  S.  C.  1080;  46  S.  L.  E.  802;  1909, 
1  S.  L.  T.  527. 

8.  Innuendo — Charge  of  Theft— Facts 
and  Circumstances  justifying  Innuendo- 
Privilege — Malice. — In  an  action  for  slander 
by  a  workman  in  the  employment  of  a  firm 
of  carpet  manufacturers  against  his  em- 
ployers, pursuer  averred  that  one  evening 
when  he  was  leaving  the  defenders'  factory 
he  was  pursued  by  a  foreman  in  the 
defenders'  service,  who  stopped  him  and 
said  "  Where  is  that  mat  you  have  upon 
you  ? "  and  insisted  on  his  returning  to  the 
gatehouse  and  taking  off  his  clothes  and 
submitting  to  having  his  person  searched. 
Held  by  Lord  Ormidale  (Ordinary)  (1) 
that  the  words  used  and  the  things  done 
taken  in  combination  bore  the  innuendo  of 
an  accusation  of  theft,  and  an  issue  allowed ; 
and  (2)  that  the  occasion  was  not  privileged, 
but  even  if  it  was,  that  facts  and  circum- 
stances inferring  malice  had  been  sufficiently 
averred.  Adams  v.  Templeton  &  Coy.,  1913 
(0.  H.),  2  S.  L.  T.  241. 

9.  Innuendo — Credit — Solicitor.— State- 
ments imputing  insolvency  to  a  solicitor 
("he  has  been  cleaned  out  and  lost  his 
all "),  held  to  found  an  action  for  damages 
for  slander.  A.  B.v.  C.  D.,  1904,  7  F.  22 ; 
42S.  L.  E.  37;  12  S.  L,  T.  395. 

10.  Innuendo— Credit— Trade  Slander- 
Representations  that  Person  Unworthy  of 
Commercial  Credit  —  Privilege  — Malice- 
Facts  and  Circumstances— Trade  Associa- 
tion.— A  local  association  of  traders  circu- 
lated among  its  members  a  list  of  the  names 
and  addresses  of  certain  persons  in  the 
district.  It  contained  no  heading  or  com- 
ment, but  it  was  admittedly  compiled  from 
the  "black  list."  In  an  action  for  slander 
against  the  association  at  the  instance  of  a 
person  whose  name  appeared  in  the  list, 
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pursuer  averred  that  the  list  was  known  as 
the  "  black  list,"  and  that  by  inserting  his 
name  in  it  defenders  had  represented  that 
he  was  unworthy  of  business  credit.  Held 
{l)  that  the  action  was  relevant;  but  (2) 
that  the  defenders  were  privileged;  and, 
as  facts  inferring  malice  were  not  averred, 
action  dismissed  {Macintosh  v.  Dun,  [1908] 
A.  C.  390,  considered),  Barr  v.  Musselburgh 
Merchants'  Association,  1912,  S.  C.  174;  49 
S.  L.  E.  102;  1911,  2S.  L.  T.  402. 

11.  Innuendo  —  Dishonesty  —  Appropria- 
tion of  Money— Privilege— Malice— Re- 
levancy.— The  pursuer  was  engaged  by  the 
defenders  to  settle  a  strike,  and  incurred 
expenses  which  they  paid  him.  An  item 
■of  23s.,  however,  was  not  paid,  being  the 
price  of  tickets  of  working-men  which  he 
(the  pursuer)  incurred,  but  did  not  pay  to 
the  railway  company.  The  railway  company 
•applied  to  pursuer  and  defenders  for  pay- 
ment, and  in  a  letter  from  defenders  to  the 
railway  company  the  defenders  wrote :  "  I 
am  surprised  to  note  that  although  you 
admittedly  knew  Mr.  Graeme-Hunter,  you 
still  took  the  risk  of  supplying  him  with 
tickets  without  payment.  ...  As  I  had 
informed  you,  we  had  supplied  Mr.  Hunter 
with  ample  funds  for  the  purpose.  .  .  . 
You  should  certainly  obtain  the  cost  of  the 
tickets  from  Mr.  Hunter,  who  has  actually 
■debited  us  with  the  amount.  We  really 
cannot  be  expected  to  pay  it  twice  over." 
In  an  action  of  damages  for  slander,  held 
that  the  statements  might  fairly  be  read  as 
■containing  an  imputation  on  his  character, 
but  as  the  contents  of  the  letter  virere 
pertinent  to  the  question  of  the  defenders' 
liability  to  the  railway  company,  it  was  a 
privileged  communication,  and  as  it  was 
not  written  maliciously  the  action  fell  to 
be  dismissed.  Giaeme-Hunter  v.  The  Glasgow 
Iron  and  Steel  Coy.  Ltd.,  1908  (O.  H.)  16 
S.  L.  T.  72. 


12.  Innuendo  —  Dishonesty  —  Appropria- 
"tion  of  Money— Statement  by  Secretary  of 
Trade  Union — Privilege. — In  an  action  for 
slander  by  a  member  of  committee  of  a 
local  branch  of  a  trade  union  against  the 
secretary  of  the  trade  union,  the  pursuer 
•complained  of  a  statement  made  by  the 
defender  at  a  general  meeting  of  the  trade 
union  to  the  eifect  that  the  local  branch 
■committee,  while  distributing  strike  pay, 
had  paid  money  to  themselves,  and  sought 
to  innuendo  this  statement  as  meaning 
that  the  said  local  committee,  including 
the  pursuer,  had  dishonestly  appropriated 


money  for  their  own  purposes.  Held  by 
Lord  Dewar  (Ordinary)  ( I )  that  the  state- 
ment would  not  bear  the  innuendo,  and  (2) 
that  the  occasion  was  privileged ;  and 
action  dismissed.  Quigley  v.  Brown,  1913 
(0.  H.),  1  S.  L.  T.  61. 

13.  Innuendo  —  Dishonesty— Appropria- 
tion of  Money— Threat  to  Place  Matter 
in  Hands  of  Police. — In  an  action  for  slander 
by  a  milk  salesman  against  his  employers, 
a  dairy  company,  pursuer  averred  that  he 
had  left  his  work  in  consequence  of  a 
dispute  with  defenders  in  regard  to  an 
alleged  shortage  in  his  accounts,  and  that 
he  had  received  a  visit  from  a  foreman  in 
defenders'  employment  who  used  the 
following  words:  "I'll  give  you  a  piece 
of  advice.  If  you  are  wise  you'll  turn  out 
to  work,  because  I  have  been  instructed 
by  Mr.  Watson  "  (defenders'  manager)  "  to 
place  the  matter  in  the  hands  of  the 
police."  Pursuer  sought  to  innuendo  this 
statement  as  representing  that  he  had  been 
guilty  of  dishonest  appropriation  of  money. 
Held  (rev.  Ld.  Guthrie)  that  the  words 
were  not  slanderous,  and  action  dismissed. 
M'Adam  v.  City  and  Suburban  Dairies,  Ltd., 
1911,  S.  C.  430;  48  S.  L.  E.  318;  1911, 
1  S.  L.  T.  99. 

14.  Innuendo— Dishonesty— Failure  to 
Aver  Facts  and  Circumstances  Justifying 
Innuendo.— Defender  wrote  a  letter  to  a 
bookmaker  in  the  course  of  which  he  said 
— "As  regards  your  friends  L.  and  D., 
neither  of  whom  I  have  had  the  distin- 
guished— I  may  say  the  very  distinguished 
—pleasure  of  meeting,  and  as  I  always  bet 
with  the  ready  only  on  the  racecourse,  I 
think  it  rather  out  of  place  for  them  to 
send  alleged  accounts  to  me."  D.  in  an 
action  for  slander  against  defender  sought 
to  innuendo  these  words  as  representing 
that  pursuer  had  fraudulently  attempted  to 
obtain  money  from  defender.  Held  that 
the  words  would  not  reasonably  bear  the 
innuendo,  and,  as  there  was  no  averment 
of  facts  and  circumstances  tending  to  justify 
it,  action  dismissed  (Capital  and  Counties 
Bank  v.  Henly,  [1882J  L.  E.  7  A.  C.  741, 
followed).  Smith  v.  Walker,  1912,  S.  C.  224 ; 
49  S.  L.  E.  225 ;  1912,  1  S.  L.  T.  46. 

15.  Innuendo  —  Dishonesty  —  Letter  to 
Newspaper  —  Management '  of  Hospital- 
Secretary. — Terms  of  a  newspaper  letter, 
criticising  the  management  of  a  hospital, 
which,  it  was  held,  would  not  support  an 
innuendo  of  charging  the  secretary  with 
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dishonesty.      Green  v.  Reid  &  Coy.,  1905, 
7  F.  891 ;  42  S.  L.  E.  685;  13  S.  L.  T. 

228. 

16.  Innuendo — Dishonesty  —  Newspaper 
— Advertisement. — Manufacturers  of  coffee 
essence  known  as  "  Camp  "  coffee  issued  an 
advertisement  beginning  "  Truth  will  pre- 
vail" in  which  they;  said  that  false  and 
misleading  statements  had  been  made  by 
certain  grocers  to  the  public  whereby  the 
public  had  been  deceived  and  induced  to 
buy  inferior  coffee  which  was  palmed  off 
as  "  Camp  "  coffee.  In  an  action  for  slander 
at  the  instance  of  one  of  the  grocers,  who 
was  not  named  in  the  advertisement,  the 
pursuer  proposed  an  issue  in  which  he  set 
forth  the  advertisement  at  length  and  then 
averred  that  it  was  of  and  concerning  the 
pursuer,  and  falsely  and  calumniously 
represented  that  the  pursuer  had  acted 
dishonestly  in  the  conduct  of  his  business. 
Held  that  the  advertisement  read  as  a 
whole  was  capable  of  bearing  the  innuendo 
of  dishonesty,  and  issue  allowed.  Webster 
V.  Paterson  &  Sons,  1910,  S.  C.  459 ;  47 
S.  L.  E.  307;  1910,  1  S.  L.  T.  173. 

17.  Innuendo  —  Dishonesty  —  Statement 
that  Civil  Servant  took  Advantage  of  the 
Exemption  of  his  Salary  from  Arrestment. 
— In  an  action  for  slander  by  an  exciseman 
against  a  grocer  the  pursuer  complained  of 
certain  statements  in  letters  written  by  the 
defender  to  the  pursuer  or  his  agents  which 
he  sought  to  innuendo  as  meaning  that 
the  pursuer  dishonestly  intended  to  take 
advantage  of  the  exemption  of  his  salary  as 
a  civil  servant  from  arrest  to  evade  pay- 
ment of  his  just  debts.  Held  by  Lord 
Salvesen  (Ordinary)  that  there  was  no 
issuable  matter  on  record,  and  defender 
assoilzied.  Williamson  v.  Maclean,  1909 
(0.  H.),  2  S.  L.  T.  268. 

18.  Innuendo  —  Dishonesty  —  Threat  to 
Inform  Fiscal. — Two  parties  differed  with 
regard  to  settling  up  the  partnership  affairs, 
and  the  agent  of  one  of  them  made  in 
correspondence  a  threat  of  appealing  to 
the  procurator-fiscal,  but  no  specific  charge 
was  mentioned  or  even  suggested.  Held 
that  this  was  not  sufficient  to  warrant  an 
innuendo  of  dishonesty.  Hwnt  v.  Baton, 
1904  (0.  H.),  12  S.  L.  T.  553. 

19.  Innuendo— Dishonourable  Conduct — 
Proceedings  at  Meeting  of  School  Board. — 
In  an  action  for  slander  by  a  member  of  a 
School  Board  against  the  chairman  of  the 


Board  and  another  member,  the  pursuer 
complained  of  a  statement  made  by  the 
chairman  at  a  certain  meeting  of  the  Board 
to  the  effect  that  the  pursuer  had  recently 
been  sued  by  the  schoolmaster  and  mulcted 
in  damages  for  slander,  and  that  in  con- 
sidering the  question  before  the  meeting 
he  was  a  prejudiced  party.  The  pursuer 
sought  to  innuendo  the  statement  as 
representing  that  in  making  a  certain 
motion  at  the  meeting  the  pursuer  was 
actuated,  not  by  a  sense  of 'public  duty  but 
by  private  animosity,  and  that  he  was 
thereljy  guilty  of  dishonourable  conduct. 
The  Lord  Ordinary  (Dewar)  held  that  the 
statement  would  not  bear  the  innuendo, 
and  dismissed  the  action.  Lyal  v.  Henderson,. 
1913  (O.  H.),  2  S.  L.  T.  188. 

20.  Innuendo — Drunkenness— Unfit  for 
Public  Position. — At  a  special  meeting  of  a 
Parish  Council  called  to  consider  a  motion 
to  rescind  a  resolution  passed  at  a  prior 
meeting  that  the  clerk  to  the  Council 
should  be  asked  to  resign,  a  member  stated 
that  the  clerk,  when  out  shooting  on  a 
certain  date,  was  so  drunk  that  he  lost 
himself  and  the  party  he  was  with  and 
joined  another  party.  Held  that  in  the 
circumstances  the  words  might  be  capable 
of  bearing  the  innuendo  that  he  was 
addicted  to  excessive  drink  and  was  in 
consequence  unfitted  to  occupy  a  public 
position;  issue  allowed,  putting  in  word 
"maliciously"  and  with  above  innuendo. 
Tait  V.  Mmrison,  1913  (O.  H.),  2  S.  L.  T. 
325. 

21.  Innuendo  —  Embezzlement  —  News- 
paper.— In  an  action  for  damages  for  slander 
against  the  proprietors  of  a  newspaper,  the 
pursuer  innuendoed  the  article  to  mean 
that  he  was  a  person  capable  of  appropri- 
ating to  his  own  purposes  funds  collected 
for  charity.  Held  that  the  innuendo  sought 
to  be  put  on  the  words  used  was  possible 
and  an  issue  allowed.  Boal  v.  Scottish 
Catholic  Printing  Coy.  Ltd.,  1907,  S.  C. 
1120 ;  44  S.  L.  E.  836  ;  15  S.  L.  T.  220. 

22.  Innuendo— Foreign  Language— Proof. 
— Where  in  an  action  for  slander  the  words 
complained  of  were  spoken  in  a  foreign 
language,  not  only  must  they  be  set  forth 
in  the  record  as  having  been  spoken  in 
that  language,  but  their  English  equivalent 
must  be  set  forth  in  the  same  way  as  an 
innuendo  is  set  forth ;  and  the  pursuer 
must  prove  (1)  that  the  words  were  actually 
spoken,  and  (2)  that  their  English  equiva- 
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lent  is  that  which  he  avers  (Martin  v. 
M'Lean,  1844,  6  D.  981,  followed;  Anderson 
V.  Hunter,  1891,  18  E.  467,  distinguished). 
Bernhardt  v.  Abrahams,  1912,  S.  C.  748; 
49  S.L.E.  574;  1912,  1  S.  L.  T.  375. 

23.  Innuendo— Fraud— Charge  of  Fraud 
in  a  Printed  Notice  in  General  Terms- 
Averments  that  Charge  Intended  to  Apply 
to  Pursuer  —  Form  of  Issue.— Costo  v. 
Lumley,  1907  (0.  H.),  15  S.  L.  T.  230. 

24.  Innuendo— Fraud— Charge  of  Run- 
ning a  Dog  in  a  Race  under  a  False  Name. 
— The  defender,  who  had  sole  control  of  a 
dog  race,  said  to  the  pursuer,  who  had 
entered  a  dog  for  the  race,  "  It's  a  wrong 
dog.  Get  off  this  track  or  I  will  have  you 
arrested."  Held  that  the  words  would  not 
bear  the  innuendo  that  the  pursuer  had 
been  guilty  of  fraud.  Costa  v.  Lumley,  1907, 
(0.  H.),  15  S.  L.  T.  230. 

25.  Innuendo — Immorality — Newspaper 
— Advertisement  for  Wet  Nurse — Rele- 
vancy.— A  husband  and  wife  who  had  been 
married  for  about  four  months  raised  an 
action  for  slander  against  a  newspaper  for 
publishing  an  advertisement  for  a  wet  nurse 
in  which  applicants  were  referred  to  the 
pursuers'  address.  The  advertisement  was 
unauthorised  and  untrue.  Pursuers  sought 
to  innuendo  the  notice  as  meaning  that  the 
female  pursuer  had  within  Sxe  months  of 
her  marriage  given  birth  to  a  child  of  which 
the  male  pursuer  was  the  father,  that  each 
of  the  pursuers  had  been  guilty  of  ante- 
nuptial fornication,  and  was  of  immoral 
character.  Held  (rev.  Ld.  Guthrie)  (1)  that 
the  words  of  the  advertisement  per  se  were 
not  slanderous;  and  (2)  that  they  would 
not  bear  the  innuendo  sought  to  be  put 
upon  them;  and  defenders  assoilzied. 
Opinions  reserved  as  to  how  far  a  newspaper 
can  be  made  responsible  without  averments 
of  negligence  for  the  publication  of  an 
advertisement  primd  facie  innocent  and 
non-injurious.  Wood  v.  Edinbwrgh  Evening 
News,  Ltd.,  1910,  S.  C.  895 ;  47  S.  L.  E. 
786  j  1910,  2  S.  L.  T.  93. 

26.  Innuendo — Imputation  of  Insolvency 
—Newspaper— Trade  Publication— List  of 
Decrees  in  Absence — Erroneous  Entry.— 

In  a  trade  journal  known  as  Stuhhs'  Weekly 
Gazette  was  published  a  list  of  extracts 
from  the  Sheriff  Court's  book  of  decrees  in 
absence  pronounced  in  the  Small  Debt 
Courts.  In  a  headnote  it  was  explained 
that  it  was  probable  that  some  of  the 
decrees  had  been  sisted,  settled,  or  paid ; 


and  in  no  case  did  publication  of  the  decree 
imply  inability  to  pay  on  the  part  of  any 
one  named,  or  anything  more  than  the  fact 
that  the  entry  published  appeared  in  the 
Court  books.  In  an  action  for  slander 
against  the  proprietors  of  the  Gazette  at 
the  instance  of  a  tradesman  whose  name 
had  been  erroneously  included  in  the  list 
in  respect  of  a  decree,  the  pursuer  sought 
to  innuendo  the  entry  as  falsely  repre- 
senting that  he  was  unable  to  pay  his  debts. 
Held  (rev.  Second  Division)  that  the  entry 
would  not  bear  the  innuendo  suggested, 
and  issue  disallowed  (Crabbe  &  Robertson  v. 
Stubbs,  Ltd.,  1895,  22  E.  860,  and  Hmter  & 
Coy.  V.  Stubhs,  Ltd.,  1903,  5  F.  920,  con- 
sidered). Russell  V.  Stubbs,  Ltd.,  1913, 
(H.  L.),  S.  C.  14;  50  S.  L.  E.  676 ;  1913, 
1  S.  L.  T.  428. 

27.  Innuendo— Liar  and  Fraud.— To  call 
a  person  a  liar  and  fraud  is  not  slanderous, 
and  will  not  bear  the  innuendo  that  some 
fraud  had  been  committed.  Agneio  v. 
British  Legal  Life  Assurance  Coy.  Ltd.,  1906, 
8  F.422;  43  S.  L.  E.  284;  13  S.  L.  T. 
742. 

28.  Innuendo— Magisterial  Corruption.— 

Terms  of  a  newspaper  article  held  to  bear 
the  innuendo  that  a  town  councillor  was 
using  his  official  position  for  his  private 
advantage  at  the  expense  of  the  public  purse. 
Hunter  v.  Fergusm  &  Coy.,  1906,  8  F.  574  ; 
43  S.  L.  E.  451 ;  13  S.  L.  T.  886. 

29.  Innuendo— Neglect  and  Failure  of 
Duty  as  Medical  Man— Complaint  against 
Parish  Medical  Oficer  by  President  of 
District  Nursing  Association— Privilege- 
Malice  —  Facts  and  Circumstances. — 
Terms  of  a  letter  written  by  the  President 
of  a  District  Nursing  Association  to  the 
chairman  of  the  Parish  Council  held  capable 
of  bearing  the  innuendo  that  the  parish 
medical  officer  had  been  guilty  of  neglect 
of,  and  failure  to  discharge ;  his  duty  as  a 
medical  man,  and  as  medical  officer  had 
disobeyed  the  express  instructions  of  the 
Parish  Council.  Held  further  that  in  the 
circumstances  the  occasion  was  privileged 
but  that,  following  the  case  of  Suzar  v. 
Maclachlan,  1914,  S.  C.  306,  malice  was 
relevantly  averred.  Wallace-James  v.  Baird, 
1914(0.  H.),  2S.  L.  T,  184. 

30.  Innuendo —Newspaper— Headnote— 
Bankruptcy — Relevancy.— In  an  action  for 
slander  against  a  newspaper  the  pursuers 
complained  of  the  headnote  to  a  paragraph 
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reporting  an  application  for  the  winding  up 
of  pursuers'  company  which  they  sought  to 
innuendo  as  representing  to  the  public  that 
the  pursuers'  company  was  bankrupt. 
Held  that  the  headnote,  whether  taken 
alone  or  in  conjunction  with  the  paragraph, 
would  not  bear  the  innuendo,  and  action 
dismissed  as  irrelevant.  Grand  Theatre, 
Glasgow,  Ltd.  v.  Outran,  &  Coy.,  1909,  S.  C. 
1018  (note);  46  S.  L.  E.  913;  1909, 
2  S.  L.  T.  75.  See  Lemi  v.  Edinburgh  Everir 
ing  News,  Ltd.,  1909,  S.  C.  1014;  46 
S.  L.  E.  705;  1909,  2  S.  L.  T.  65. 

31.  Innuendo— "Offender."— The  pursuer 
in  this  case  had  been  convicted  of  an  offence 
in  Greenock  Police  Court,  and  the  convic- 
tion had  been  quashed  in  the  High  Court. 
A  committee  of  the  magistrates  drew  up  a 
report  on  the  case,  in  the  course  of  which 
they  referred  to  the  pursuer  as  the 
"  offender."  Held  that  this  amounted  to 
a  renewed  imputation  of  guilt,  and  was 
actionable.  Davidson  v.  Anderson,  1905 
(0.  H.),  12  S.  L.  T.  679. 

32.  Innuendo  —  Police  Officer  —  Dis- 
missal from  Force— Terms  of  Dismissal.— 
In  dismissing  a  constable  from  the  force, 
the  chief  constable  said,  "  You  are  a  danger 
to  me,  a  danger  to  the  force,  and  I  dismiss 
you  as  a  disgrace  to  the  force."  Held  that 
these  words  would  not  bear  the  innuendo 
that  the  constable  "  was  a  person  who 
ought  to  be  shunned  by  his  fellows  as  a 
danger  to  them."  Brown  v.  Edinburgh 
Magistrates,  1907,  S.  C.  256;  44  S.  L.  R. 
213;  14S.  L.  T.  610. 

33.  Innuendo— Proof— Private  Letter- 
Innuendo  not  Proved  by  Witnesses.— A 
private  letter,  which  was  innuendoed  by 
the  pursuer  in  an  action  for  slander  as 
meaning  that  he  was  a  dishonest  person, 
was  shown  by  defender  to  not  more  than 
three  persons.  The  Court  set  aside  a  verdict 
for  the  pursuer,  and  granted  a  new  trial  on 
the  ground  that  the  innuendo  had  not  been 
put  to  any  of  these  persons,  and  that  none 
of  them  had  said  that  he  took  that 
meaning  from  the  letter.  Bernhardt  v. 
Abrahams,  1912,  S.  C.  748;  49  S.  L.  E. 
574;  1912,  IS.L.T.  375. 

34.  Innuendo  —  Theft  —  Comments  on 
Conviction  for  "Bird  Liming."— Comment- 
ing on  a  conviction  for  "bird  liming,"  a 
newspaper  described  the  "  operation  of  the 
thieves:"    The  accused  sued  for  damages 


for  slander  on  the  innuendo  that  the  words 
quoted  implied  that  they  had  been  convicted 
of  theft.  Action  dismissed.  Campbell  v. 
Ritchie  &  Coy. ;  Hay  v.  Ritchie  &  Coy.,  1 907, 
S.  C.  1097;  44  S.  L.  R.  766;  15  S.  L.  T. 
165. 

35.  Innuendo — "  Unfaithful  in  Discharge 
of  Duty" — Slander  by  Actings — Factor- 
Investigation  into  Factor's  Accounts  — 
Eelevancy. — A  factor  whose  employer  had 
instructed  a  law-agent  to  make  an  investiga- 
tion into  the  factor's  accounts,  brought  an 
action  for  slander  against  his  employer  and 
made  averments  complaining  of  a  letter 
written  by  defender,  and  certain  words  and 
actings,  which  he  sought  to  innuendo  as 
representing  that  the  pursuer  had  been 
unfaithful  in  the  discharge  of  his  duty. 
Held  that  the  averments  were  irrelevant, 
and  that  the  actings  complained  of  were 
not  reasonably  capable  of  a  defamatory 
meaning.  Drysdale  v.  Earl  of  Rosebery, 
1909,  S.  C.  1121;  46  S.  L.  E.  795;  1909, 
2  S.  L.  T.  2. 

36.  Innuendo  —  "Witholding  Money 
Contrary  to  By e-La.ws."— Held  that  a  charge 
made  and  circulated  by  a  free  labour  associa- 
tion against  one  of  their  officials,  that  they 
had  dismissed  him  for  "  witholding  moneys 
belonging  to  them,  .  .  .  contrary  to  their 
bye-laws,"  would  not  support  an  innuendo 
of  dishonest  appropriation.  Ellis  v. 
National  Free  Labour  Association,  1905, 
7  F.  629 ;  42  S.  L.  E.  495 ;  13  S.  L.  T.  70. 

37.  Privilege— Buyer  and  Seller  —  Claim 
for  Payment  of  Goods  Purchased  and 
Delivered— Imputation  of  Dishonesty  and 
Threat    of    Criminal    Proceedings.— The 

pursuer  bought  certain  goods  from 
defenders  and  received  delivery  thereof, 
but  did  not  pay  for  the  same  on  delivery. 
The  defenders'  manager  thereupon  wrote  a 
letter  to  the  pursuer  containing  an  imputa- 
tion that  the  pursuer  had  been  guilty  of 
theft,  and  threatening  criminal  proceedings 
if  the  price  was  not  at  once  paid.  Held 
that  primd  facie  the  occasion  was  not  a 
privileged  one,  and  that  malice  did  not 
require  to  go  into  the  issue.  Handasyde  v. 
Hepworth  &  Son,  Ltd.,  1907  (0.  H.),  15 
S.  L.  T.  180.  ^ 

38.  Privilege— Complaint  by  Eatepayer 
to  Local  Authority— Refusal  to  Withdraw 
Slanderous  Statement  —  Reiteration  — 
Malice  —  Facts  and  Circumstances.—  The 
matron  of  a  county  hospital  brought  an 
action    against    a    ratepayer    for    slander 
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contained  in  two  letters.  The  first  of  these 
was  sent  by  defender  to  the  county  clerk 
and  contained  charges  of  professional  mis- 
conduct against  pursuer  (which,  if  true, 
pointed  in  defender's  opinion  to  criminal 
conduct),  and  demanded  an  inquiry. 
Following  on  this  letter  an  inquiry  was 
held  by  the  hospital  committee,  also  by  the 
Local  Government  Board,  in  both  of  which 
the  pursuer  was  absolved  of  blame.  The 
second  letter  was  then  sent  by  defender  to 
the  Local  Government  Board,  in  which  he 
expressed  dissatisfaction  with  the  inquiries 
already  held,  made  additional  charges 
against  the  pursuer,  and  requested  a  further 
inquiry.  This  inquiry  was  also  held  and 
pursuer  was  again  absolved.  Defender, 
however,  refused  to  withdraw  the  charges 
or  to  apologise.  The  letters  being 
admittedly  privileged,  held  {rev.  Ld.  Dewar) 
that  facts  and  circumstances  suflSeient  to 
infer  malice  had  not  been  averred ;  and 
action  dismissed.  Coujper  v.  Lord  Bafour  of 
Burleigh,  1913,  S.  C.  492  ;  50  S.  L.  E.  320  ; 
1913,  1  S.  L.  T.  122. 

39.  Privilege— Complaint  by  Ratepayer 
to  Local  Authority — Refusal  to  Withdraw 
Slanderous  Statement  —  Reiteration  — 
Malice  —  Facts  and  Circumstances. — 
Covperv.  Lord  Balfour  of  Burleigh,  1913  S.  ('. 
492;  50  S.  L.  E.  320;  1913,  1  S.  L.  T. 
122  (vide  supra).  In  a  second  action 
between  the  same  parties  the  pursuer 
greatly  amplified  her  condescendence. 
Held  that  facts  and  circumstances  sufficient 
to  infer  malice  had  been  averred ;  and 
issues  allowed.  1914,  S.  C.  139;  51 
S.  L.  E.  126;  1913,  2  S.  L.  T.  417. 

40.  Privilege— Constable— Complaint  by 
Member  of  Public  to  Chief  Constable.— A 
member  of  the  public  was  privileged  in 
making  to  the  chief  constable  charges  of 
irregularities  against  a  policeman.  Cassidy 
V.  Corinochie,  1907,  S.  C.  1112 ;  44  S.  L.  E. 
831  ;  15  S.  L.  T.  195. 


41.  Privilege— Crimen  falsi— Petition  to 
Lord  Advocate — Circulatiag  the  Same  for 
the   Purpose    of  Obtaining   Signatures. — 

Held  that  persons  who  had  signed  a  petition 
to  the  Lord  Advocate  were  not  privileged 
in  instigating  the  circulation  and  publica- 
tion of  the  petition  for  the  purpose  of 
getting  additional  signatures.  Dowgray  v. 
Gilmow;  1906  (0.  H.),  14  S.  L.  T.  104. 

42.  Privilege  —  Distress  Committee  — 
Publication  —  Report  upon   Condition   of 


Holding  Leased  to  Tenant— Report  Printed 
for  Circulation  among  Members  of  Com- 
mittee —  Malice. — A  Distress  Committee 
owned  a  number  of  small  holdings  on  an 
estate  and  obtained  a  report  from  a  man  of 
skill  on  the  question  of  fair  rents  of  said 
holdings.  The  report  was  printed  and 
copies  circulated  among  members  of  the 
committee.  In  an  action  of  damages  for 
slander  by  a  tenant  against  the  reporter 
and  the  committee  for  certain  statements 
in  the  report  reflecting  on  the  management 
and  condition  of  his  holding,  it  was  held  that 
the  reporter  in  returning  the  report  and 
the  Committee  in  their  dealing  with  it 
were  privileged,  and  that  malice  was  not 
relevantly  averred.  Cadzow  v.  The  Distress 
Committee  of  the  City  of  Edinburgh,  1914 
(0.  H.),  1  S.  L.  T.  493. 

43.  Privilege  —  Doctor  and  Chemist- 
Making  up  Prescription— Malice — Terms 
of  a  Letter  Inferring  Malice. — A  chemist 
made  an  excusable  mistake  in  making  up 
a  doctor's  prescription.  In  an  action  of 
damages  for  slander  by  the  chemist  against 
the  doctor  based  on  a  letter  written  by  the 
latter  to  the  former,  held  that  the  occasion 
was  privileged,  and  that  malice  must  be 
averred  and  proved.  Terms  of  letter  which 
were  held  to  be  so  extravagant  and  to 
indicate  such  recklessness  as  to  infer  malice. 
Gall  v.  Slessm;  1907,  S.  C.  708 ;  44  S.  L.  E. 
547  ;  14  S.  L.  T.  859. 

44.  Privilege  — Information  to  Police- 
Malice. — Averments  held  relevant  to 
support  an  issue  for  damages  for  giving 
wrongful  information  to  the  police,  which 
led  to  the  pursuer  being  tried  in  the  police 
court  on  a  charge  of  theft.  The  pursuer 
averred  that  the  defender  knew  that  the 
articles  said  to  have  been  stolen  were  the 
pursuer's  own  property.  Brown  v.  Eraser, 
1906,  8  F.  1000;  43  S.  L.  E.  741;  14 
S.  L.  T.  148. 

45.  Privilege  —  Information  to  Police  — 
Malice  and  Want  of  Probable  Cause — 
Statements  in  Trade  Circular. — In  an  action 
of  damages  at  the  instance  of  a  discharged 
employee  against  his  former  employers  for 
maliciously  lodging  criminal  information 
against  him,  and  for  circulating  among 
certain  business  firms  slanderous  statements 
regarding  him,  the  jury  found  for  the 
pursuer.  Circumstances  in  which  the  Court 
set  aside  the  verdict  on  the  ground  that 
there  was  no  evidence  before  the  jury 
either  of  want  of  probable  cause  or  of 
malice ;    and    judgment    entered    for    the 


955 


SLANDER 


956 


defenders  (Abrath  v.  Nmih-Eastern  Ely.  Coy., 
1883,  11  Q.  B.  D.  440,  observations  of 
BowcD,  L.J.,  in,  approved  and  applied). 
Mills  V.  Kelvin  &  James  White,  Ltd.,  1913, 
S.  C.  521 ;  50  S.  L.  E.  331  ;  1913, 
1  S.  L.  T.  153. 

46.  Privilege  —  Information  with  Cri- 
minal Authorities— Malice  and  Want  of 
Probable  Cause. — In  an  action  of  damages 
for  slander  following  upon  information 
lodged  with  the  procurator-fiscal  of  sus- 
picious acts,  held  that  the  defender  was 
entitled  to  prove  the  whole  facts  he  had 
communicated  to  the  police  in  order  to 
show  that  he  had  not  acted  maliciously 
or  without  probable  cause.  Kufner  v. 
Berstecher,  1907,  S.  C.  797 ;  44  S.  L.  E. 
508  ;  14  S.  L.  T.  890. 

47.  Privilege  —  Invitation  to  Express 
Opinion — Innuendo — Indecent    Conduct. — 

The  defender,  who  was  insured  with  a 
company  of  which  the  pursuer  was  an 
agent,  intimated  that  he  was  changing  his 
insurance  to  another  company.  Asked  for 
an  explanation,  he  wrote :  "  I  beg  to  inform 
you  that  I  acted  as  I  did  for  the  reason 
that,  if  the  company  cannot  send  a  collector 
who  cannot  keep  his  hands  off  the  wife  of 
his  customer,  you  have  acted  in  a  disgraceful 
manner.  .  .  ."  The  pursuer  proposed  an 
issue  innuendoing  the  letter  as  charging 
him  with  indecent  assault.  Issue  allowed. 
Question  of  privilege  reserved.  M'Cuhhing 
V.  Simpson,  1894  (0.  H.),  2  S.  L.  T.  262. 

48.  Privilege— Judicial— Defence  to  Legal 
Proceedings.  —  A  slanderous  statement, 
intimated  as  the  defence  to  threatened 
legal  proceedings,  partakes  of  the  nature 
of  judicial  slander  when  made  to  the  party 
threatening  the  legal  proceedings,  or  to 
his  agent.  Campbell  v.  Cochrane,  1905, 
8  F.  205;  43  S.  L.  E.  221 ;  13  S.  L.  T. 
691. 

49.  Privilege  —  Judicial  —  Law-Agent  — 
Client. — Held  (1)  that  the  privilege  of  an 
agent,  reading,  on  the  instructions  of  his 
client,  defamatory  statements  from  a  letter 
written  to  him  by  his  client,  was  absolute ; 
but  (2)  issue  to  try  the  question  whether 
the  client  had  written  the  letter,  and  given 
instructions  for  its  being  read,  allowed. 
Williamson  v.  Robertson  &  Umphray,  1890, 
17  E.  905;  27  S.  L.  E.  742. 

50.  Privilege— Judicial— Malice. — Share- 
holders in  a  company  presented  a  petition 


for  winding  up  the  company,  setting  forth 
irregularities  on  the  part  of  the  manager 
and  secretary,  and  stating  that  the  company 
was  insolvent  and  unable  to  pay  its  debts. 
The  company  was  not  in  fact  insolvent. 
In  an  action  against  these  shareholders, 
in  respect  of  this  petition  and  of  the 
slanderous  statement  it  contained,  held 
that  malice  was  relevantly  averred.  The 
"Seaspray"  Steamship  Coy.  Ltd.  v.  Tenant, 
1908  (0.  H.),  15  S.  L.  T.  874. 

51.  Privilege— Judicial— Malice  —  Aver- 
ment of  Facts  and  Circumstances.— A.  was 
a  co-defender  in  a  divorce  action,  B.  was 
the  pursuer.  The  defender  gave  a  written 
confession,  and  A.  was  assoilzied.  A.  then 
brought  an  action  against  B.  of  damages 
for  slander,  based  on  B.'s  averments  on 
record  in  the  divorce  proceedings.  Held 
that  the  action  was  irrelevant,  and  the 
defender  assoilzied.  M.  v.  H.,  1908,  S.  C. 
1130;  45  S.  L.  E.  874;  16  S.  L.  T.  307. 

52.  Privilege—  Judicial— Malice— Facts 
and  Circumstances  —  Form  _of  Issue  — 
"Without  Probable  Cause." — A  firm  of 
manufacturers  of  coffee  essence  known  as 
"  Camp  "  coffee  brought  an  action  of  inter- 
diet  and  damages  against  a  grocer,  in  which 
it  was  averred  that  he  made  representations 
to  customers  that  there  was  no  difference 
between  "  Kit "  coffee  and  "  Camp  "  coffee 
and  did  thereby  induce  persons  who  came 
to  ask  for  "Camp"  coffee  to  buy  "Kit" 
coffee.  The  averments  went  on  to  say 
that  not  only  were  the  statements  made  by 
the  grocer  false,  but  they  were  made 
fraudulently  and  maliciously  by  him  with 
the  intention  of  damaging  the  reputation 
of  "  Camp  "  coffee.  In  an  action  for  judicial 
slander  by  the  grocer  against  the  coffee 
manufacturers,  in  which  he  complained  of 
the  above  statements,  held  that  facts  and 
circumstances  inferring  malice  had  been 
sufficiently  averred,  and  an  issue  allowed. 
Opinion  {per  the  Lord  President)  that  the 
words  "  without  probable  cause "  ought 
not  to  have  been  put  in  the  issue.  Webster 
V.  Paterson  &  Sons,  1910,  S.  C.  459;  47 
S.  L.  E.  307 ;  1910,  1  S.  L.  T.  173. 

53.  Privilege—  Judicial— Witness— Pre- 
cognition.— ^Statements  made  by  witnesses 
on  precognition  enjoy  absolute  privilege. 
Watson  V.  M'Ewan,  1905  (H.  L.),  7  F.  109 ; 
42S.  L.  E.  837;  13  S.  L.  T.  340. 

54.  Privilege  —  Law -Agent's  Letter— 
"Attempt  at  Extortion."— One  law-agent 
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wrote  a  letter  to  another  stating,  "We 
regard  E.'s  claim  as  nothing  less  than  an 
attempt  at  extortion  .  .  .  but  knowing 
your  personal,  family,  and  professional 
reputation,  we  do  not  include  you  in  any 
way  in  the  reflections  we  make  against  E." 
Held  (a)  that  these  statements  were  not 
defamatory  of  E.,  and  (b)  that  in  any  event 
they  were  privileged,  and  there  being  no 
relevant  averment  of  malice,  the  action  fell 
to  be  dismissed.  Edmondson  v.  Gartner, 
1905  (0.  H.),  13  S.  L.  T.  78. 

55.  Privilege— Law- Agent  to  Executry— 
— Guarantor.— A  law-agent  who  had  given 
the  cautioners  for  the  executrix  his  personal 
guarantee  that  the  estate  would  be  fairly 
distributed,  was  ousted  from  his  office  by 
the  son  of  the  executrix,  who  employed 
another  agent.  Thereupon  the  superseded 
one  wrote  to  the  cautioners  a  slanderous 
letter  about  the  son.  Held  that  the  occasion 
was  privileged,  and  malice  must  be  averred. 
Stewart  v.  Hanmh,  1905,  8  F.  107;  43 
S.  L.  R.  74;  13  S.  L.  T.  499. 

56.  Privilege  —  Master  and  Servant  — 
Accusation  of  Dishonesty— Malice^Facts 
and  Circumstances.  —  In  an  action  for 
slander  by  a  cashier  against  the  manager 
of  his  former  employer,  the  pursuer  averred 
that  one  day,  certain  shortages  in  the  cash 
having  been  discovered,  the  defender  in 
the  presence  of  his  employer  charged  the 
pursuer  with  having  taken  the  money,  and 
the  same  evening  dismissed  him  from  his 
employment ;  that  two  days  later  the 
defender  called  on  the  pursuer  at  his  house 
and,  in  the  presence  of  his  wife,  said  to 
him,  "  I  have  come  to  ask  for  explanations; 
you  must  have  taken  the  money."  The 
pursuer  further  made  averments  of  malice. 
Held  that  the  occasion  when  the  slander 
was  uttered  in  the  pursuer's  house  was  not 
privileged,  and  issue  without  malice  allowed. 
Held  further  that,  if  it  should  appear  at 
the  trial  that  the  occasion  was  privileged, 
malice  had  been  relevantly  averred.  Suzor 
V.  Buckingham,  1914,  S.  C.  299;  51 
S.  L.  R.  309;  1914,  1  S.  L.  T.  145. 

57.  Privilege  —  Master  and  Servant  — 
Accusation  of  Dishonesty— Malice — Suffi- 
ciency of  Averments  of  Malice.— A  cashier 
brought  an  action  for  slander  against  his 
former  employer,  for  having  on  two  occa- 
sions (which  were  admittedly  privileged) 
"falsely,  ealumniously,  and  maliciously" 
accused  him  of  misappropriating  money. 
Averments  of  facts  and  circumstances  which 


the  Court  {rev.  Ld.  Dewar)  held  relevant 
to  instruct  malice  on  the  part  of  the 
defender  (rule  laid  down  in  Macdonald 
V.  M'Goll,  1901,  3  F.  1082,  and  followed 
in  subsequent  decisions  as  to  the  necessity 
in  cases  of  privilege  of  averring  "  facts  and 
circumstances "  doubted  per  Ld.  Skerring- 
ton ;  and  opinion  that  in  certain  cases  a 
general  averment  of  malice  is  sufficient). 
Sugar  V.  M'Lachlan,  1914,  S.  C.  306 ;  51 
S.  L.  R.  313;  1914,  1  S.  L.  T.  149. 

58.  Privilege  —  Master  and  Servant  — 
Character— Reason  Given  for  Dismissal.— 
The  wife  of  an  hotel  proprietor  said  to  the 
cook,  "  You  are  drunk."  The  hotel  pro- 
prietor, in  a  letter  to  the  cook's  solicitors 
in  answer  to  their  demand  for  wages  on 
behalf  of  the  cook,  repeated  the  statement 
that  she  had  been  drunk.  In  an  action  of 
damages  by  the  cook  the  Lord  Ordinary 
dismissed  the  action,  holding  that  malice  was 
not  relevantly  averred.  Hanton  v.  Hatie, 
1907  (0.  H.),  15  S.  L.  T.  531. 

59.  Privilege  —  Master  and  Servant  — 
Charge  of  Embezzlement— Malice— Facts 
and  Circumstances. — In  an  action  for  slander 
by  an  employee  against  her  employer  who 
had  accused  her  of  stealing  his  money,  held 
that  facts  and  circumstances  inferring 
malice  had  been  sufficiently  averred,  and 
an  issue  allowed.  Opinion  (per  the  Lord 
Justice-Clerk)  that  without  an  averment 
that  the  charge  was  made  recklessly  and 
without  inquiry  the  pursuer  would  have 
been  disentitled  to  an  issue.  Dinnie  v. 
Hengler,  1910,  S.  C.  4;  47  S.  L.  R.  1 ; 
1909,  2  S.  L.  T.  237. 

60.  Privilege  —  Master  and  Servant  — 
Company— Verbal  Slander— Scope  of  Em- 
ployment —  Privilege  —  Innuendo.  —  Two 

actions  of  damages  for  slander  were  brought 
by  (1)  a  married  woman,  and  (2)  her  hus- 
band against  a  company  which  owned  and 
managed  a  theatre.  It  was  averred  that 
the  under-manager  entered  the  box  in 
which  the  pursuers  and  their  friends  were 
sitting,  and,  pointing  to  the  wife,  said  she 
was  a  bad  character  and  must  leave  the 
theatre ;  that  the  manager  was  called, 
who  questioned  the  under-manager  and 
an  attendant,  who  stated  that  the  wife 
was  a  prostitute  and  had  been  previously 
thrown  out  of  the  theatre  for  being  drunk 
and  disorderly  ;  that  the  manager  had  then 
ordered  the  woman  to  leave.  The  defenders 
averred  that  by  bye-laws  of  the  city  they 
were,  bound  to  remove  women  of  bad  fame. 
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Held,  in  the  action  of  the  wife,  (1)  that  the 
defenders'  servants  in  uttering  the  state- 
ments complained  of  were  acting  within 
the  scope  of  their  employment,  and  that 
the  pursuer  (the  wife)  was  entitled  to  an 
issue  against  the  defenders;  and  (2)  that 
as  the  record  disclosed  a  case  of  privilege, 
malice  must  be  put  in  issue,  but  that  a 
special  averment  of  facts  and  circumstances 
inferring  malice,  apart  from  the  circum- 
stances in  which  the  words  were  used,  was 
not  required.  Held,  in  the  action  by  the 
husband,  who  alleged  that  the  said  state- 
ments falsely  and  calumniously  represented 
that  he  was  associating  with  a  prostitute, 
and  that  he  was  attempting  by  deliberate 
falsehood  to  pass  her  off  as  his  wife,  that 
as  it  was  not  the  duty  of  the  defenders' 
servants  to  turn  out  of  the  theatre  men 
who  were  in  the  company  of  prostitutes, 
or  who  were  guilty  of  falsehood,  their  em- 
ployers, the  defenders,  were  not  liable  in 
respect  of  the  slander.  Fmhurgh  v.  Moss' 
Empires,  Ltd.,  1908,  S.  C.  928 ;  45  S.  L.  E. 
792;  16  S.  L.  T.  116. 

61.  Privilege  —  Master  and  Servant  — 
Liability  by  Servant  of  Company. —The 
manageress  of  a  restaurant  charged  the 
chef  and  under-chef  of  selling  dripping 
belonging  to  the  restaurant  company  and 
keeping  the  money.  In  an  action  against 
the  restaurant  company  by  the  chef,  held 
that  the  manageress  was  not  acting  within 
the  scope  of  her  employment  in  slandering 
an  employee  so  as  to  render  the  company 
liable  in  damages.  Nicklas  v.  The  New 
Popular  Oaf 6  Coy.  Ltd.,  1908  (0.  H.), 
15  S.  L.  T.  735. 

62.  Privilege  —  Master  and  Servant  — 
Liability  of  Corporation  for  Slander  of 
Servant. — A  swimming-instructor  raised  an 
action  for  slander  against  the  corporation  of 
a  city  in  which  he  averred  that  the  super- 
intendent of  certain  baths  in  the  city  had 
as  such  delivered  a  written  report  to  the 
city's  general  manager  of  public  baths,  that 
the  latter  in  the  execution  of  his  duty  as 
general  manager  had  forwarded  the  report 
to  the  clerk  of  the  School  Board  of  the  city, 
who  had  previously  employed  the  pursuer 
as  swimming-instructor,  and  that  certain 
statements  in  the  report  were  false  and 
slanderous  and  intended  to  bring  about  his 
dismissal.  The  Court,  who  assumed  that 
the  report  was  slanderous,  held  that  the 
averments  were  irrelevant,  on  the  ground 
that  the  position  of  general  manager  of 
baths  did   not  imply  authority  from  the 


corporation  to  make  communications  on 
their  behalf  as  to  the  business  of  the  baths,, 
especially  to  an  outside  body  like  the  School 
Board,  and  that  there  were  no  special  aver- 
ments that  to  make  such  reports  was  within 
the  scope  of  his  employment.  Beaton  v. 
Glasgow  Cm-poraiion,  1908,  S.  C.  1010  > 
45  S.  L.  E.  780;  16  S.  L.  T.  207. 

63.  Privilege  —  Master  and  Servant  — 
Liability  of  Employer  for  Slander  by  Ser- 
vant—Charge of  Fraud— Scope  of  Employ- 
ment— Malice — Facts  and  Circumstances. 
— In  an  action  for  slander  against  the 
Corporation  of  Glasgow  pursuer  averred 
that  G.,  a  collector  of  police  taxes  in  the 
employment  of  defenders,  while  collecting 
taxes  at  pursuer's  house  accused  her  of 
tampering  with  a  receipt  for  the  taxes  for 
the  purpose  of  defrauding  the  defenders. 
She  further  alleged  that  G.  repeated  the 
slander  in  the  house  of  a  neighbour  and 
also  in  the  collector's  office.  Held  (affg.  Ld. 
Salvesen)  (1)  that  the  action  was  relevant, 
inasmuch  as  G.  in  uttering  the  statement 
complained  of  was  acting  within  the  scope 
of  his  employment;  (2)  that  the  occasion 
was  privileged ;  and  (3)  that  malice  had 
been  relevantly  averred ;  and  issues  allowed. 
Biddell  v.  Glasgow  Corporation,  1910,  S.  C. 
693  ;  47  S.  L.  E.  630 ;  1910,  1  S.  L.  T.  358. 
Reversed  1911  (H.  L.),  S.  C.  35 ;  48  S.  L.  E. 
399;  1911,  1  S.  L.  T.  341. 

64.  Privilege— Master  and  Servant— Lia- 
bility of  Employer  for  Slander  by  Servant 
on  Privileged  Occasion— Personal  Malice  of 
Servant. — In  an  action  for  slander  against 
a  railway  company,  pursuer,  who  had  been 
in  defenders'  employment  as  a  barmaid, 
averred  that  the  defenders'  hotel  manager 
had  made  certain  statements  charging  her 
with  misappropriation  of  the  company's 
funds,  and  had  dismissed  her  from  the 
defenders'  service ;  that  he  knew  that  the 
charge  was  false,  and  that  it  was  made  in 
order  to  gratify  his  private  spite  against  her. 
The  occasion  was  admittedly  privileged. 
Held  that  the  action  was  irrelevant  in 
respect  that  the  malice  alleged  was  personal 
to  the  manager,  and  was  in  no  way  con- 
nected with  the  defenders'  business  {Citizens' 
Life  Assurance  Coy.  v.  iJrwwi,  [1904]  A.  C. 
423,  and  Finburgh  v.  Moss"  Empires,  Ltd., 
1908,  S.  C.  928,  distinguished).  Aiken  v. 
Caledonian  Ely.  Cay.,  1913,  S.  C.  66;  50 
S.  L.  E.  45;  1912,  2S.  L.  T.  314. 

65.   Privilege  —  Master  and  Servant  — 
Liability  of  Employer  for  Slander  by  Ser- 
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vant  —  Threat  of  Criminal  Proceedings.— 
In  an  action  for  slander  by  a  milk  salesman 
against  his  employers,  a  dairy  company, 
pursuer  averred  that  he  had  left  his  work 
in  consequence  of  a  dispute  with  defenders 
in  regard  to  an  alleged   shortage  in   his 
accounts  and  that  he  had  received  a  visit 
from  a  foreman  in  defenders'  employment 
who  used  the  following  words :  "  I'll  give 
you  a  piece  of  advice.      If  you  are  wise 
you'll  turn  out  to  work,  because  I  have 
been  instructed  by  Mr.  Watson  "  (defenders' 
manager)  "  to  place  the  matter  in  the  hands 
of  the  police."     There  was  no  averment 
as  to  what  the  powers  and  duties  of  the 
defenders'    manager    were,    but    pursuer 
averred  that  the  foreman  in  making  the 
statement  and  the  manager  in  directing 
him  to  make  it  were  both  acting  in  the 
course   of   their   employment  and  in   the 
interests  of  the  defenders.     Held  {rev.  Ld. 
Guthrie)  that  even  assuming  the  words  com- 
plained of  to  be  slanderous  the  defenders 
were  not  responsible  for  them,  it  not  being 
within  the  duty  or  scope  of  authority  of 
either  defenders'  foreman  or  manager   to 
threaten  pursuer  with  a  criminal  charge  in 
order  to  intimidate  him  into  remaining  in 
the  defenders'  service ;  and  action  dismissed. 
M'Adam  v.  Oity  and  Sitburban  Dairies,  Ltd., 
1911,  S.  C.  430;  48  S.  L.  E.  318;  1911, 
1  S.  L.  T.  99. 

66.  Privilege  —  Master  and  Servant  — 
Liability  of  Master  for  Servant's  Slander — 
Malice — Facts  and  Circumstances.— In  an 
action  for  slander  against  a  limited  company 
owning  a  music  hall,  pursuer  averred  that 
while  he  was  present  at  a  performance  in  the 
hall  he  was  falsely  accused  by  an  attendant 
of  indecent  conduct  towards  a  member  of  the 
audience,  and  that  he  was  taken  to  a  private 
room,  where  the  slander  was  repeated  by 
the  attendant  and  by  the  manager.  He 
averred  that  the  slanderous  statement  was 
"made  and  persisted  in  most  recklessly, 
pertinaciously,  and  maliciously."  Held  that 
the  occasion  was  privileged,  and  that  as 
there  was  no  sufficient  averment  of  facts 
and  circumstances  inferring  malice,  the 
action  was  irrelevant  (Finhi/rgh  v.  Moss' 
Empires,  Ltd.,  1908,  S.  C.  928,  distinguished). 
Gorman  v.  Moss'  Empires,  Ltd.,  1913,  S.  C.  1 ; 
50  S.  L.  E.  1 ;  1912,  2  S.  L.  T.  271. 

67.  Privilege  —  Master  and  Servant  — 
Malice. — Held  that  statements  concerning 
a  foreman  butcher,  made  by  a  secretary  of 
a  co-operative  society  at  a  meeting,  were 
privileged,  and  malice  must  go  into  the 
issue.     The  Court  dismissed  a  reclaiming 


note,  and  amended  the  issue.     Williamson  v. 
M'Cann,  1908  (0.  H.),  16  S.  L.  T.  12G,  221. 

68.  Privilege  —  Master  and  Servant  — 
Malice. — A  servant's  duties  were  to  book 
seats  and  sell  tickets  at  a  circus.  The 
master,  without  inquiry,  and  in  presence 
of  other  two  servants,  charged  her  with 
fraud  and  failure  to  account  for  money. 
The  Court  approved  of  the  issue.  Dirmie  v. 
Hengler,  1909,  2  S.  L.  T.  237. 

69.  Privilege  —  Master  and  Servant  — 
Scope  of  Employment— Law- Agent. —fiisM 
that  a  client  would  not  be  liable  for  a  slander 
uttered  by  his  law-agent  without  instruc- 
tions. Nicklas  v.  The  New  Popular  Gafi  Coy. 
Ltd.,  1908  (0.  H.),  15  S.  L.  T.  735. 

70.  Privilege  —  Master  and  Servant  — 
Statements  Made  to  Pursuer  Alone— 
"  Unjust  Steward  " — Innuendo— Malice.  — 

Averments  held  incapable  of  supporting 
an  issue  whether  the  defender  said  to 
the  pursuer  that  he  had  been  an  unjust 
steward  and  unfaithful,  and  whether  the 
statements  falsely,  calumniously,  and 
maliciously  represented  that  the  pursuer 
in  administering  the  defender's  estate  had 
been  unfaithful  to  his  trust  and  dishonest, 
to  the  loss,  injury,  and  damage  of  the 
pursuer,  on  the  ground  (1)  that  they  were 
too  vague  to  be  submitted  to  probation, 
and  (2)  disclosed  no  circumstantial  case 
of  malice,  the  occasion  being  privileged. 
Pyhiis  V.  MacJcvnnon,  1908,  45  S.  L.  E.  598 ; 

15  S.  L.  T.  1066. 

71.  Privilege — Newspaper — Fair  Report 
—Proceedings  in  Court.— Completeness  is 
one  of  the  essentials  of  a  fair  report  of 
legal  proceedings.  So  where  a  party  to  a 
lawsuit  objected  to  a  report  of  the  case,  on 
the  ground  that  it  reported  charges  made 
against  him,  but  did  not  report  that  these 
charges  had  been  held  disproved,  and 
averred  that  at  the  date  of  the  report  the 
judgment  was  available  to  the  reporter  and 
had  not  been  published,  the  Court  approved 
of  an  issue  to  try  the  cause,  malice  not 
being  put  in  issue.  Pope  v.  Outram  &  Coy. 
Ltd.,  1909,  S.  C.  230 ;   46   S.  L.  E.  61 ; 

16  S.  L.  T.  457. 

72.  Privilege — Police  Surgeon— Malice. — 
Conduct  of  and  language  used  by  a  police 
surgeon  in  examining  and  expressing  his 
opinion  on  his  examination  of  a  police 
constable  held  not  to  imply  malice  or 
recklessness  so  as  to  overcome  the  privi- 
lege protecting  him  in  the  execution  of  his 

31 


963 


SLANDEE 


964 


duty.     Farrell  v.  Boyd,  1907,  44  S.  L.  E. 
870;  15  S.  L.  T.  327. 

73.  Privilege — Public  Office  — Malice  — 
Averments  of. — To  support  an  action  for 
damages  for  slander  against  a  public  officer, 
for  words  spoken,  or  charges  made  by  Mm 
in  the  performance  of  his  duty,  facts  from 
which  malice  can  be  inferred  must  be  clearly 
stated.  Buchanan  v.  Glasgow  Corporation, 
1905,  7  F.  1001;  42  S.  L.  E.  801;  13 
S.  L.  T.  328. 

74.  Privilege— Referee  at  Dog  Meeting. 
— Held  that  a  referee  at  a  dog  race  meeting 
who  had  the  right  to  disqualify  dogs,  was 
privileged  in  giving  his  reasons  for  doing 
so.  Costa  V.  Lumley,  1907  (0.  H.),  15 
S.  L.  T.  230. 

75.  Privilege— Relationship — Uncle  and 
Nephew. — An  uncle  said  to  the  mother  of 
his  nephew  that  his  information  was  that 
A.  B.  (the  pursuer)  was  not  a  fit  companion 
for  her  son,  because  he  believed  that  he 
"would  not  be  permitted  to  go  on  any 
racecourse  in  the  country."  Held  that  the 
occasion  was  privileged,  and  that  malice 
must  go  in  issue.  Moffat  v.  Coats,  1906, 
44  S.  L.  E.  20 ;  14  S.  L.  T.  392. 

76.  Privilege— Secretary  of  Trade  Union 
—  Accusation  against  Branch  Committee 
made  at  General  Meeting— Malice— Facts 
and  Circumstances. — A  member  of  com- 
mittee of  a  local  branch  of  a  trade  union 
raised  an  action  for  slander  against  the 
secretary.  The  pursuer  complained  that 
the  secretary  in  criticising  the  returns  of 
disbursements  by  branch  committees,  stated 
at  a  general  meeting  that  this  branch  com- 
mittee had  paid  money  to  themselves,  and 
that  he  repeated  the  statement  at  a  branch 
meeting  when  called  upon  to  apologise. 
Held  that  the  occasion  was  privileged  and 
that  the  pursuer  had  not  averred  facts  and 
circumstances  from  which  malice  could  be 
inferred.  Quigley  v.  Brown,  1913,  2  S.  L.  T. 
391. 

77.  Privilege  —  Shopkeeper  —  Malice  — 
Facts  and  Circumstances.  —  A  lady,  on 
leaving  the  millinery  department  of  a  shop, 
was  followed  downstairs  by  the  manager, 
who  came  up  to  her  and  said :  "  There  is 
a  lady  upstairs  who  has  lost  her  purse. 
You  were  the  only  person  near  her,  and 
you  will  have  to  come  back  and  clear 
yourself."  She  returned  with  him  to  the 
millinery  department,  where  she  was  eon- 


fronted  by  the  lady  who  had  lost  her  purse, 
and  was  questioned  by  the  manager  and 
the  managing  director  of  the  shop.  In  an 
action  for  slander  against  the  shopkeepers 
held  that  the  occasion  was  privileged,  and 
as  there  was  no  averment  of  facts  and  cir- 
cumstances inferring  malice,  action  dismissed. 
Henderson  v.  Patriae  Thomson,  Ltd.,  1911 
(0.  H.),  1  S.  L.  T.  284. 

78.  Privilege— Trade  Register  of  Men- 
Report  to  Trade  Association.— A  member 
of  a  trade  association  of  employers  reported 
a  workman  to  the  association  as  being  liable 
to  have  his  name  posted  in  a  register  of 
defaulters.  Held  that  the  report  was  privi- 
leged. Keith  V.  Lauder,  1905,  8  F.  356; 
43S.  L.  E.  230;  13  S.  L.  T.  650. 

79.  Relevancy — Action  against  Company 
—Slanderous  Statements  by  One  or  More 
of  Directors. — An  action  of  damages  against 
a  company  for  slanderous  statements  made 
by  one  or  more  of  its  directors  held  irrele- 
vant in  respect  that  there  was  no  averment 
that  the  statements  complained  of  had  been 
uttered  with  the  authority  of  the  directors 
as  a  body.  Cowell  v.  Mutual  Property  Invest- 
ment and  Accident  Coy.  Ltd.,  1910  (0.  H.), 

1  S.  L.  T.  421. 

80.  Relevancy  —  Newspaper  Report  — 
Barratry — Application  to  Pursuer.— A  ship- 
owner in  an  action  for  slander  against  a 
newspaper,  complained  of  a  paragraph 
published  by  defenders  and  headed  "  Ship- 
wreck by  Arrangement,"  which  he  averred 
was  of  and  concerning  him,  and  falsely 
and  ealumniously  represented  that  he  had 
entered  into  an  arrangement  with  the 
captain  of  a  ship  which  was  insured  for 
more  than  twice  her  value,  and  in  which 
he  was  largely  interested,  to  wreck  her  in 
order  to  obtain  the  amount  of  the  insur- 
ances. The  paragraph  did  not  state  the 
name  of  the  ship  or  of  the  owner.  The 
Lord  Ordinary  (Guthrie)  was  of  opinion 
that  the  paragraph  might  reasonably  be 
held  by  a  cursory  reader  to  apply  to 
pursuer,  and  allowed  an  issue.  Briggs  v. 
Amalgamated  Press,  Ltd.,  1910  (0.  H.),  2 
S.  L.  T.  298.    The  Court  adhered.     1910, 

2  S.  L.  T.  334. 

81.  Relevancy— Newspaper  Report— Mis- 
description—"  Prisoners  Acquitted."— The 
headnote  of  a  newspaper  report  of  a  licens- 
ing prosecution  contained  the  words 
"  Prisoners  Acquitted."  One  of  the  accused 
sued  the  newspaper  for  damages  for  slander, 
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«nd  averred  that  the  paragraph  fasely  and 
■calumniously  stated  that  the  pursuer  had 
been  a  prisoner  when  in  point  of  fact  he 
was  not.  Held  that  the  words  "  prisoners 
acquitted  "  were  not  slanderous,  and  action 
■dismissed  as  irrelevant  (Grand  Theatre  and 
Opera  House,  Glasgow,  Ltd.  v.  Outram  &  Coy., 
1909,  S.  C.  1018  (note);  46  S.  L.  K.  913; 
1909,  2  S.  L.  T.  75,  approved).  Leon  v.  The 
Edinburgh  Evening  News,  Ltd.,  1909,  S.  C. 
1014 ;  46  S.  L.  K.  705 ;  1909,  2  S.  L.  T.  65. 

82.  Relevancy  —  Newspaper  Report  — 
Reproduction  of  Paragraph  from  American 
Newspaper  Omitting  Place  and  Date  — 
.Application  to  Pursuer.  —  A  comedian, 
known  professionally  as  George  Eeeves,  in 
an  action  for  slander  against  a  newspaper, 
■complained  of  a  paragraph  published  by 
defenders,  while  he  was  performing  in 
Olasgow,  with  headnote  as  follows :  "  G-eorge 
Eeeves  Shoots  Wife  Twice,  then  Ends  his 
own  Life."  He  averred  that  the  paragraph 
■did  not  mention  New  York,  or  purport  to 
be  a  report  of  a  tragedy  occurring  there. 
The  Lord  Ordinary  (Guthrie)  was  of  opinion 
that  defenders'  conduct  might  reasonably 
be  held  to  involve  slander  of  the  pursuer 
and  that  it  might  reasonably  be  held  that 
such  slander  was  due  to  defenders'  fault, 
and  allowed  an  issue.  On  a  reclaiming  note 
the  Lord  President  remarked  that  in  view 
■of  the  recent  decision  in  Jones  v.  Hulton  & 
Coy.,  [1909]  2  K.  B.  444;  affirmed  [1910] 
A.  C.  20,  the  Court  was  not  prepared  to 
withhold  an  issue.  Wragg  v.  Thomson  & 
Coy.  Ltd.,  1909,  2  S.  L.  T.  409. 

83.  Relevancy  —  Publication  —  Dictation 
to  Clerks— Telegraph  Officials.— 5"«M  that 
publication  of  a  slander  was  not  relevantly 
averred  by  a  pursuer  who  stated  that  it 
was  contained  in  a  letter  dictated  to  the 
defenders'  clerks  (not  named),  and  in  a 
telegram  transmitted  by  a  telegraph  official 
(not  named).  Evans  &  Sons  v.  Stein  &  Coy., 
1904,  7  F.  65 ;  42  S.  L.  E.  103  ;  12  S.  L.  T. 
462. 

84.  Relevancy— Statement  that  School- 
master Punished  a  Scholar  in  Brutal 
Fashion.— A  statement  in  a  correspondence 
published  in  the  newspapers  to  the  effect 
that  a  schoolmaster  had  thrashed  one  of  his 
pupils  in  a  brutal  fashion  held  slanderous, 
and  an  issue  allowed.  Wright  v.  Steel,  1909 
<0.  H.),  2  S.  L.  T.  265. 

85.  Veritas— Competency  of  Plea— Per- 
sonal Bar  — Falsity  of  Slanderous  State- 
ments Admitted  in  Letter  of  Apology- 


Action  for  Subsequent  Repetition  of  Same 
Statements.— F«Zrf  (rev.  Ld.  Skerrington,  diss. 
Ld.  Dundas)  that  the  defender  in  an  action 
of  damages  for  slander  was  not  barred  from 
pleading  Veritas  by  having  previously  written 
a  letter  of  apology  admitting  that  similar 
statements  made  by  her  were  false,  and 
undertaking  not  to  repeat  them.  B.  v.  S., 
1914,  S.  C.  193;  51  S.  L.  E.  161;  1914, 

1  S.  L.  T.  3. 

86.  Veritas—  Counter-Issue  —Sufficiency 
of  Averments. — In  an  action  for  slander, 
pursuer  (a  licence-holder)  obtained  an  issue 
whether  defenders  stated  that  he  was  not 
conducting  his  business  in  a  satisfactory 
manner,  in  respect  that  dissolute  men  and 
loose  women  were  allowed  to  frequent  the 
premises.  Defenders  pleaded  Veritas.  Held 
that  defenders'  averments  entitled  them  to 
a  counter-issue  of  Veritas.  Goodall  v.  Forbes, 
1909,  S.  C.  1300;  46  S.  L.  E.  934;  1909, 

2  S.  L.  T.  177. 

87.  Written  Slander  —  Production  of 
Writing. — It  is  not  necessary,  in  an  action 
for  damages  for  a  libel,  to  produce  the 
actual  writing.  Ellis  v.  National  Free 
Labour  Association,  1905,  7  F.  629;  42 
S.  L.  E.  495;  13  S.  L.  T.  70. 


SMALL  DEBT 

See  (1)  Debt;  (2)  Eevievt. 

SMALL  LANDHOLDER 

Croftee,  Value  of  Holding,  see  Valua- 
tion Acts,  voce  Value. 

1.  Croft— Sea- Ware  — Right  to  Take.— 

Observations  by  Lord  Kyllachy  on  the 
quality  of  rights  of  taking  sea-ware. 
Mackinnon  v.  Macdonald,  1905,  7  F.  589; 
42  S.  L.  E.  445;  12  S.  L.  T.  823. 

2.  Crofter  —  Bankruptcy  —  Renunciation 
of  Croft — Compensation  for  Implements. — 

Held  that  the  trustee  on  the  sequestrated 
estates  of  a  crofter  could  not  call  on  the 
crofter  to  renounce  the  tenancy  of  the 
croft,  because  by  the  operation  of  the  Act 
the  crofter's  notour  bankruptcy  had  oper- 
ated forfeiture  of  the  tenancy.  The 
trustee's  object  was  [of  course]  to  claim 
from  the  landlord  compensation  for  per- 
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manent  improvements.  Mackenzie's  Tr.  v. 
Mackenzie,  1905,  7  F.  505;  42  S.  L.  R. 
376;  12  S.  L.  T.  728. 

3.  Crofter  —  Succession  —  Implied  Aban- 
donment by  Heir— Mora— Crofters  Hold- 
ings Act,  1886,  Sees.  3  and  34. — A  crofter's 
widow  bad  been  in  possession  of  his  croft 
for  seventeen  years  and  the  pursuer  (the 
crofter's  heir)  during  all  that  time  had 
intimated  no  claim  either  to  the  widow  or 
the  landlord.  Held  that  the  pursuer  was 
barred  from  having  it  declared  that  he  was 
lawful  tenant  and  from  having  the  widow 
removed.  Macher  v.  Maclver,  1909,  S.  C. 
639 ;  46  S.  L.  E.  552 ;  1909,  1  S.  L.  T.  258. 

4.  Compulsory  Creation  of  New  Hold- 
ings— Petition  for  Appointment  of  Arbiter 
to  Award  Compensation  where  Order  Con- 
stituting New  Holdings  has  not  Fixed 
Fair  Rent— Competency— Duties  of  Land 
Court  and  Board  of  Agriculture  —  Small 
Landholders  (Scotland)  Act,  1911  (1  &  2 
Geo.  V.  c.  49),  sec.  7  (9)  (11).— In  an 
application  by  the  Board  of  Agriculture 
the  Land  Court  made  an  order  authorising 
the  applicants  to  constitute  new  holdings 
on  certain  portions  of  an  estate,  and  to 
enter  thereon  for  the  purpose  of  executing 
the  necessary  works.  The  owner  of  the 
estate  having  thereupon  presented  a  peti- 
tion for  the  nomination  of  an  arbiter  to 
fix  the  amount  of  the  compensation  due  to 
him,  held  by  the  Lord  Ordinary  on  the 
Bills  (Johnston)  that  the  petition  was 
premature,  in  respect  that  the  order  of  the 
Land  Court  had  not  fixed  the  fair  rent  of 
the  holdings  and  the  conditions  thereof  in 
terms  of  sec.  7  (9)  and  (11)  of  the  Act; 
and  petition  dismissed.  Observations  on  the 
duties  of  the  Land  Court  and  the  Board  of 
Agriculture  with  regard  to  the  creation  of 
new  holdings.  Scott  Plummer  v.  Board  of 
Agriculture,  1914  (0.  H.),  S.  C.  1;  51 
S.  L.  E.  26;  1913,  2  S.  L.  T.  251. 

5.  "Holding"— Weaving  Mill  and  Croft 
— Agricultural  Holdings  (Scotland)  Act, 
1908  (8  Edw.  VII.  c.  64),  sec.  35  (1)— 
Small  Landholders  (Scotland)  Act,  1911 
(1  &  2  Geo.  V.  c.  49),  sec.  26  (3)  (f).— 
Held  that  subjects  consisting  of  a  mill, 
and  a  house  and  steading  with  nine  acres 
of  arable  land  and  three  roods  of  pasture, 
let  to  a  tenant  at  a  yearly  rent  of  £19,  5s. 
(of  which  £10,  5s.  efFeired  to  the  mill  and 
£9  to  the  rest  of  the  subjects),  did  not 
constitute  a  "  holding "  in  the  sense  of 
the  Agricultural  Holdings  Act,  1908,  and 
therefore  were  excluded  from  the  provisions 
of  the  Small  Landholders  Act,  1911.     Tool 


V.  Shepherd,  1914,  S.  C.  689;  51  S.  L.  E. 
639 ;  1914,  1  S.  L.  T.  478. 

6.  Landholder — Bight  to  Exclusive  Pos- 
session of  Holding  —  Grazing  Rights  of 
Third  Party— Small  Landholders  (Scot- 
land) Act,  1911  (1  &  2  Geo.  V.  c.  49).— 

Certain  yearly  tenants  whose  holdings 
were  let  during  part  of  the  year  to  the 
tenant  of  a  neighbouring  farm  for  wintering 
his  sheep  applied  to  the  Land  Court  for 
orders  declaring  them  to  be  landholders 
within  the  meaning  of  the  Act.  The  Land 
Court  having  pronounced  the  orders  craved, 
the  landholders  thereafter  sought  to  inter- 
dict the  farm  tenant  from  grazing  his  sheep 
on  the  subjects,  on  the  ground  that,  in 
virtue  of  these  orders,  they  were  entitled 
to  the  exclusive  possession  of  their  holdings. 
Held  (rev.  Ld.  Anderson)  that  the  orders 
applied  only  to  the  holdings  as  possessed 
at  the  time  when  the  applications  were 
made  ;  and  interdict  refused.  M'Martin  v. 
Robertson,  1914,  S.  C.  783 ;  51  S.  L.  E.  677 ; 
1914,  2  S.  L.  T.  37. 

7.  Resumption  of  Holding  by  Landlord 
—Appeal— Death  of  Landlord— Eight  of 
his  Representatives  to  Insist  in  th& 
Appeal  —  Small  Landholders  Act,  1911 
(1  &  2  Geo.  V.  c.  49),  sec.  32  (15).— The 
landlord  of  a  small  holding,  who  had 
obtained  from  the  Land  Court  an  order 
authorising  him  to  resume  the  holding 
upon  certain  conditions,  died  after  initiating 
an  appeal  against  the  terms  of  the  order. 
Held  that  his  heirs  were  entitled  to  insist 
in  the  appeal.  Whyte  v.  Stewart,  1914, 
S.  C.  675;  51  S.  L.  E.  596;  1914, 
1  S.  L.  T.  451. 

8.  Resumption  of  Holding  by  Landlord 
—Duty  of  Land  Court  in  Applications 
for  Resumption  of  Holding— Assessment, 
of  Compensation  to  Tenant— Small  Land- 
holders (Scotland)  Act,  1911  (1  &  2  Geo.  V. 
c.  49),  sec.  32  (15).~Eeld  (1)  that  where 
the  Land  Court  is  satisfied  that  the  resump- 
tion of  a  holding  is  desired  for  a  reasonable 
purpose  in  the  sense  of  sec.  32  (15)  of  the 
Act,  the  Court  is  bound  to  authorise  re- 
sumption at  the  earliest  date  reasonably 
possible  and  is  not  entitled  to  postpone 
resumption  beyond  that  date  ;  (2)  that  the 
Land  Court  is  not  entitled  to  make  pay- 
ment of  compensation  to  the  tenant  a. 
condition  precedent  to  resumption  of  the 
holding;  and  (3)  that,  as  compensation 
falls  to  be  assessed  by  arbitration  and  not 
by  the  Land  Court,  it  was  incompetent  for 
the  Court  to  appoint  the  tenant  to  lodge 
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a  statement  of  his  claim.  Whyte  v.  Stewart, 
1914,  S.  C.  675;  51  S.  L.  E.  596:  1914, 
1  S.  L.  T.  451. 

9.  Statutory  Small  Tenant  —  Equitable 
Eent— Small  Landholders  Act,  1911  (1  &  2 
Oeo.  v.  c.  49),  sec.  Z2.— Observations  (per 
Ld.  Salvesen)  on  considerations  which  the 
Land  Court  may  not  legally  entertain  in 
fixing  an  equitable  rent.  Whyte  v.  Stewart, 
1914,  S.  C..675;  51  S.  L.  E.  596;  1914, 
1  S.  L.  T.  451. 

10.  Statutory  Small  Tenant — Exceptions 
— Permanent  Grass  Park  Held  for  Busi- 
ness not  "Primarily  Agricultural  or 
Pastoral"  —  Pasture  Tenanted  by  Dairy- 
keeper— Small  Landholders  (Scotland)  Act, 
1911  (1  &  2  Geo.  V.  c.  49),  sec.  26  (3)  (g). 
— A  dairykeeper  was  the  tenant  from  year 
to  year  of  two  fields  of  permanent  pasture 
which  he  used  for  the  grazing  and  feeding 
of  five  cows.  He  sold  the  milk  produced 
by  his  own  cows  along  with  the  milk, 
which  he  purchased,  of  ten  other  cows 
belonging  to  neighbouring  farmers.  Held 
{diss.  Ld.  Ormidale)  that  the  subjects  were 
held  by  him  for  the  purposes  of  a  business 
■or  calling  which  was  "  primarily  pastoral " 
within  the  meaning  of  sec.  26  (3)  (g), 
and  consequently  were  not  excluded  from 
the  operation  of  the  Act.  Sowatson  v. 
M'Clymmt,  1914,  S.  C.  159;  51  S.  L.  E. 
153;  1913,  2S.  L.  T.  441. 

11.  Statutory  Small  Tenant — Joint  Ten- 
ants— Small  Landholders  (Scotland)  Act, 
1911  (1  &  2  Geo.  V.  c.  49),  sees.  2  (1)  (iii.)  (b) 
and  26  (8). — Held  that  the  provisions  of  the 
Small  Landholders  Act,  1911,  with  regard 
to  statutory  small  tenants  apply  to  joint 
tenants.  Carmichaels  v.  Maccoll,  1913,  S.  C. 
S16  ;  50  S.  L.  E.  693 ;  1913,  1  S.  L.  T.  480. 

12.  Statutory  Small  Tenant —  "  Lotted 
Lands"  —  Small  Landholders  (Scotland) 
Act,  1911  (1  &  2  Geo.  V.  c.  49).— Held  that 
the  provisions  of  the  Small  Landholders 
Act  applied  to  "  lotted  lands  "  which  had 
been  laid  out  by  the  proprietor  of  an  estate 
for  occupation  as  agricultural  subjects  by 
householders  in  an  adjoining  village,  and 
that  a  yearly  tenant  of  certain  portions  of 
these  lotted  lands  was  a  statutory  small 
tenant  within  the  meaning  of  the  Act. 
Seafield's  Trs.  v.  M'Cwrach,  1914,  S.  C.  174 ; 
51  S.  L.  E.  141 ;  1913,  2  S.  L.  T.  429. 

13.  Statutory  Small  Tenant— "  Present 
Eent  "—Tenant's  Share  of  Fire  Insurance 
Premium— Act  1911,  sees.  13  and  26  (3)  (a). 
— The   tenant  of  a   holding   paid   to   his 


landlord  a  yearly  rent  of  £50  and  also  a 
sum  of  Is.  lOd.,  being  his  proportion  of 
the  premium  of  a  policy  of  fire  insurance 
efi'ected  over  certain  buildings  on  the  hold- 
ing. Held  {diss.  Ld.  Johnston)  that  the 
sum  of  Is.  lOd.  did  not  fall  to  be  taken 
into  account  in  computing  the  "present 
rent "  of  the  holding.  Marquis  of  BreadaU 
bane  v.  Robertson,  1914,  S.  C.  215;  51 
S.  L.  E.  156;  1914,  1  S.  L.  T.  19. 

14.  Statutory  Small  Tenant — Right  to 
Renewal  of  Lease  on  Determination  of 
Tenancy — Application  to  Land  Court  to 
Renew  Lease  and  Fix  Rent  —  Objection 
that  Tenancy  not  Determined  Owing  to 
Tacit  Relocation  —  Small  Landholders 
(Scotland)  Act,  1911  (1  &  2  Geo.  V.  c.  49), 
sec.  32  (4). — A  statutory  small  tenant 
whose  lease  had  expired  at  Whitsunday 
1912  without  notice  of  removal,  applied 
in  August  1912  to  the  Land  Court  for  an 
order  renewing  his  tenancy  and  fixing  an 
equitable  rent.  The  Land  Court  fixed  the 
period   of    renewal  as   from  Whitsunday 

1912.  In  an  appeal  the  landlord  contended 
that  as  the  tenancy  did  not  terminate  until 
Whitsunday  1913,  having  been  continued 
to  that  date  by  tacit  relocation,  the  Land 
Court  could  only  renew  the  lease  as  from 
that  date.  Held  that  the  determination  of 
the  Land  Court  was  right.  Clyne  v.  Sharp's 
Trs.,  1913,  S.  C.  907;  50  S.  L.  E.   688; 

1913,  1  S.  L.  T.  476. 

15.  Tenant  from  Year  to  Year — Appli- 
cation for  Renewal  of  Tenancy  by  Tenant 
who,  before  Passing  of  Act,  had  Received 
Notice  to  Quit— Competency— Small  Land- 
holders (Scotland)  Act,  1911  (1  &  2  Geo.  V. 
c.  49),  sec.  2  (1)  (ii.). — A  yearly  tenant 
who  had,  before  the  passing  of  the  Small 
Landholders  Act,  1911,  received  notice  to 
remove  at  Whitsunday  1912,  applied  to 
the  Land  Court  after  the  commencement 
of  the  Act  for  an  order  fixing  the  rent  and 
the  period  of  renewal  of  his  tenancy.  Held 
that  the  service  of  the  notice  of  removal 
did  not  make  the  application  incompetent. 
Morrison's  Trs.  v.  Orant,  1913,  S.  C.  919; 
.50  S.  L.  E.  696;  1913,  1  S.  L.  T.  482. 


SPES  SUCCESSIONIS 

See  (A)  Bankruptcy,  voce  (!)  Bankrupt; 
(2)  Vesting  of  Estate;  (B)  Mar- 
riage-Contract, voce  Construction. 

Assignation  of,  see  Husband  and  Wife, 
voce  Wife. 
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STAMP 

See  Eevenue. 

Stamp  Act,  1891  (54  &  55  Vict.  c.  39), 
SEC.  33  (1),  see  Bills  of  Exchange. 

Stamp  Act,  1891  (54  &  55  Vict.  c.  39), 
SEC.  43,  Unlawful  Agreement 
UNDEE,  see  Contract,  voce  Subject- 
Mattee. 


STATUTE 

1.  Construction— Equitable  Interpreta- 
tion —  Vicennial  Prescription  —  Statute 
1669,  c.  9.~Held,  by  Lord  Skerrington 
(Ordinary),  that  more  than  200  years  after 
the  Act  1669,  c.  9,  had  become  law  he 
could  not  for  the  first  time  give  effect  to 
equitable  considerations,  and  that  the  Act 
must  still  take  effect  according  to  its  terms. 
Macadam  v.  Finlay,  1911  (O.  H.),  S.  C. 
1366  ;  48  S.  L.  E.  27 ;  1910,  2  S.  L.  T.  110. 

2.  Construction  —  Headings.  —  Opinions 
that  the  headings  in  a  statute  form  a  part 
of  the  Act.  M'EiJiJan  v.  Perth  Magistrates, 
1905,  7  F.  714 ;  42  S.  L.  E.  456 ;  12  S.  L.  T. 
846. 

3.  Construction  —  Local  and  Personal 
Acts. — Observations  (by  Ld.  Watson)  on  the 
construction  of  local  and  personal  Acts. 
Countess  of  Bothes  v.  Kirkcaldy  Watervimhs 
Commissioners,  1882  (H.  L.),  9  E.  108. 

4.  Construction— Permissive  or  Impera- 
tive Words  —  Highway  (Scotland)  Act, 
1771  (2  Geo.  III.  c.  33),  sec.  l.—Held  that 
looking  to  the  terms  of  the  Act  of  1771  as 
to  the  width  of  the  highways,  and  to  the 
fact  that  the  powers  therein  conferred  were 
to  be  exercised  for  the  benefit  of  the  public, 
the  words  of  sec.  1,  although  permissive 
in  form,  were  imperative  in  effect  {WalUn- 
shaw  V.  Orr,  1860,  22  D.  627,  and  Julius  v. 
The  Bishop  of  Oxford,  1880,  5  App.  Gas.  214, 
discussed}.  Gray  v.  St.  Andrews  and  Cupar 
District  Committees,  1911,  S.  C.  266 ;  48 
S.  L.  E.  409 ;  1910,  2  S.  L.  T.  354. 

5.  Construction— Previous  Legislation.— 
Per  Lord  Kyllachy  :  "  I  should  doubt  much 
whether  courts  of  law  are  at  liberty  in  con- 
struing Acts  of  Parliament  to  do  so  with 
reference  to  previous  legislation,  or  to 
inferences  which  they  may  be  disposed  to 


draw  from  previous  statutes  as  to  the  prob- 
able intentions  of  the  Legislature."  Couper 
V.  Mackenzie,  1906,  8  F.  1202;  43  S.  L.  R.. 
416;  13  S.  L.  T.  870. 

6.  Construction — Private  Act — Author- 
ity to  Make  Canal — Bight  to  Support — 
57  Geo.  III.  c.  Ivi. — Held,  upon  a  sound  con- 
struction of  the  Act  57  Geo.  III.  c.  Ivi.,. 
that  the  parliamentary  authority  to  make 
and  maintain  the  Union  Canal  carried  with, 
it  a  right  in  favour  of  the  Union  Canal 
Company  to  have  the  necessary  support 
from  the  subjacent  and  adjacent  strata.. 
Marquis  of  Linlithgow  v.  North  British  Ely.. 
Coy.,  1912,  S.  C.  1327;  49  S.  L.  E.  804; 
1912,  2  S.  L.  T.  22.  Affirmed  on  appeal, 
1914  (H.  L.),  S.  C.  38;  51  S.  L.  E.  626; 
1914,  1  S.  L.  T.  374. 

7.  Construction— Retrospective  Effect- 
Trade  Disputes  Act,  1906. — This  statute  is 
not  retrospective.  Russell  &  Coy.  v.  Tlie 
United  Society  of  Boilermakers,  &c.,  1907 
(0.  H.),  15  S.  L.  T.  118. 

8.  Construction  —  Statutory  Offence.  — 
Observations  by  the  Lord  Justice-General 
and  the  Lord  Justice-Clerk  upon  the  rules 
to  be  followed  in  construing  special  statutes. 
Woods  V.  Lindsay,  1910  (J.),  S.  C.  88;  47 
S.  L.  E.  774 ;  1910,  2  S.  L.  T.  68 ;  6  Adam, 
294. 

9.  Construction  —  Taxing  Statute  —  In- 
terpretation —  Application  of  Imperial 
Statute  to  Scotland— Finance  Act,  1894,, 
sec.  2  (1)  (a). — Donations  inter  virum  et 
uxorem  are  by  the  law  of  Scotland  revocable, 
and  by  the  law  of  England  irrevocable. 
A  claim  having  been  made  for  estate  duty 
on  donations  by  a  deceased  spouse  to  the 
other  spouse,  unrevoked  at  death,  the 
executors  resisted  on  the  ground  that  such 
a  construction  of  the  statute  would  result 
in  an  unequal  incidence  of  taxation,  and 
was  contrary  to  the  rule  established  by 
Lord  Saltmm  v.  Advocate-General,  1860 
(H.  L.),  3  M.  659,  and  Lmd  Advocate  v. 
Earl  of  Moray's  Trs.,  1905  (H.  L.),  7  F. 
116;  42  S.  L.  E.  839;  13  S.  L.  T.  307. 
Held  that  the  rule  did  not  apply.  Lord 
Advocate  v.  Gwnning's  Trs.,  1907,  S.  C.  800; 
44  S.  L.  E.  514 ;  14  S.  L.  T.  946. 

10.  Construction— Title. — Observations  as 
to  how  far  the  title  of  a  statute  may  be 
referred  to  in  interpreting  the  statute. 
Millar  &  Lang,  Ltd.  v.  Macniven  &  Cameron, 
Ltd.,  1908  (0.  H.),  16  S.  L.  T.  56. 
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11.  Desuetude— Partial  Desuetude— Act 
for  Staying  Unlawful  Conventions- Act 
1606,  c.  17.— The  Act  1606,  c.  17,  is  in  desue- 
tude (Deakin  v.  Milne,  1882  (J.),  10  R.  22, 
commented  on).  Observations  by  (Lord  Presi- 
dent Dunedin)  as  to  how  far  a  statute  may 
fall  into  partial  desuetude.  M'Ara  v.  Magis- 
trates of  Edinburgh,  1913,  S.  G.  1059;  50 
S.  L.  E.  829;  1913,  2  S.  L.  T.  110. 


12.  Particular  Act— Borough  Funds  Act, 
1872— Applicability  to  ScotlamA.— Question 
whether  the  Borough  Funds  Act,  1872, 
applies  generally  to  Scotland.  Conn  v. 
Renfrew  Cmparation,  1906,  8  F.  905;  43 
S.  L.  R.  664 :  14  S.  L.  T.  106. 


13.  Particular  Act— Motor  Car  Act,  1903 
— Application  to  Scotland. — Sec.  11  of  the 
Act  gives  a  right  of  appeal  generally  to 
persons  mulcted  in  excess  of  20s.  Sec.  18, 
which  applies  the  Act  to  Scotland,  gives 
a  right  of  appeal  where  the  fine  exceeds  £10. 
Held  that  sec.  1 1  was  thereby  made  inapplic- 
able to  Scotland.  Bell  v.  Mitchell,  1905 
(J.),  8  F.  15;  43  S.  L.  R.  53;  13  S.  L.  T. 
494 ;  4  Adam,  661. 

14.  Repeal — Implied  Bepeal — A.  S. — Re- 
peal of  Statute  on  which  A.  S.  Depended 
-A.  S.,  10th  July  1839  — Sheriff  Courts 
(Scotland)  Act,  1907  (7  Edw.  VII.  c.  51), 
Second  Schedule.  —  Held  that  the  Act 
of  Sederunt,  10th  July  1839,  which 
depended  on  the  Sheriff  Courts  Act,  1838, 
had  fallen  in  consequence  of  the  repeal  of 
that  Act  by  the  Sheriff  Courts  Act,  1907. 
IngW  Trs.  v.  Macpherson,  1910,  S.  C.  46; 
47  S.  L.  R.  43 ;  1909,  2  S.  L.  T.  363. 

15.  Repeal  —  Implied  Repeal  —  Entail 
Amendment  Act,  1848  (11  &  12  Vict.  c.  86), 
sec.  8— Entail  (Scotland)  Act,  1882  (45  &  46 
Vict.  c.  53),  sec.  17.— Held  {per  Ld.  Sker- 
rington)  that  see.  8  of  the  Entail  Amend- 
ment Act,  1848,  was  impliedly  repealed  by 
sec.  17  of  the  Entail  (Scotland)  Act,  1882. 
Lockhart,  1909  (0.  H.),  1  S.  L.  T.  36. 

16.  Repeal— Reference  to  Practice  under 
Repealed  Statute.  —  Question  whether  a 
repealing  statute  can  be  construed  by  refer- 
ence to  the  practice  which  followed  upon 
the  statute  which  it  repeals.  Thomson  v. 
£ent  Colliery  Coy.  Ltd.,  1912,  S.  C.  242; 
49  S.  L.  R.  181 ;  1912,  1  S.  L.  T.  53. 


STATUTORY  EXCLUSION  OF 
REVIEW 

See  (1)  Review  (I.). 

(2)  Jurisdiction,  voce  Privative. 

Statutory    Powers,    see    Compulsory 
Powers. 
See  also  (1)  Burgh;   (2)  Jurisdic- 
tion,    voce     Arrestment     to 
Found  ;  (3)  Railway. 
Statutory   Offence,  see  (1)  Jurisdic- 
tion, voce  Police  Magistrates;  (2) 
Justiciary. 
Statutory   Title,    see    Superior   and 
Vassal,  voce  Casualty. 


STIPEND 

See  Church. 

Deduction  from,  for  Purpose  of 
Income  Tax  Returns,  see  Revenue, 
voce  Income  Tax  (Profits). 

STREET 

See  (1)  Building  Restrictions. 

(2)  Burgh. 

(3)  Road. 

See  also  (1)  Jurisdiction,  voce  Sheriff; 
(2)  Justiciary,  voce  Statutory 
Offence. 

Accident  on,  Responsibility  for,  see 
Negligence. 


STRIKE 

Strikes  Clause,  see  Carriage  (II.)  (by 
Sea),  voce  Charter-Party. 


SUCCESSION 

See  Heritable  or  Moveable. 
Liferent  and  Fee. 
Marriage-Contract. 
Trust. 
Vesting,  &c. 

Acceptance  of  Provisions  of  Will  in 
Satisfaction  of  Legal  Rights,  see 
(1)  Husband  and  Wife,  voce  Pro- 
visions TO  Wife;  (2)  Parent  and 
Child,  voce  Legitim. 

Accretion,  1-9,  125. 

Accumulations,  10-17. 
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Ademption,  18-21. 

Appointment,  Power  of,  see  voce  (1)  Elec- 
tion ;  (2)  Faculties  and  Powers. 

Apportionment,  Power  of,  see  voce  (!) 
Election;  (2)  Faculties  and 
Powers. 

Approbate  and  Keprobate,  see  voce 
Election. 

"Children,"  19,  32,  38,  72,  86,  113, 118. 

Class,  Ascertainment  of,  4,  49,  87,  88. 

Class,  Vesting  in,  see  Vesting,  voce 
Postponed  Period. 

Codicil,  119,  133,  148,  153,  156. 

Collation,  22-25;  see  also  Parent  and 
Child,  voce  Legitim. 

Conditional  Institution,  36,  38,  54. 

Conditio  si  sine,  26-30. 

Conjunct  Fee  and  Liferent,  34,  64. 

Construction  of  Wills,  115-140;  see  also 
wee (1) Destination;  (2)  Will, infra. 

"  Cousins,"  37. 

Cumulative  oe  Substitutionary,  80-82. 

Deposit-Eeceipt,  107,  141,  161. 

Destination,  31-72,  121,  130,  141;  see 
also  (1)  Construction,  supra;  (2) 
Will,  infra. 

Disinherison,  74. 

Donatio  mortis  causa,  150;  see  also  voce 
Donation. 

Duties  Payable  on  Death  or  Succes- 
sion, see  voce  Eevenue. 

"Effects,"  101,123. 

Equitable  Compensation,  see  voce  Elec- 
tion. 

Evacuation,  40-46,  150,  152,  159. 

Evidence  to  Prove  Intention,  see 
Evidence,  voce  Admissibility. 

Falsa  demonstratio,  83. 

"Family,"  35,  47. 

Foreign  Will,  123,  146,  147,  154. 

Forfeiture,  73,  78,  124. 

Heir  of  Entail,  50,  61,  89,  90,  93. 

Heirs,  48-60,  62,  63. 

Heirs,  Time  of  Ascertaining,  51-54,  56, 
59,  60,  62. 

Heirs-Portioners,  23,  75. 

Heritable  or  Moveable,  see  voce. 

Heritage,  Terms  Habile  to  Convey, 
101-103,  137-140. 

Intestacy,  2,  4,  16,  76,  77,  128,  132. 

Intestate  Moveable  Succession  Act, 
1855,  23,  66,  76,  77. 

Joint  or  Several  Bequest,  2. 

Jus  relicti,  relict.^,  see  voce  Husband 
AND  Wife. 

Lapse,  3-7,  84,  116,  128,  132. 

Legacy,  18-21,  78-109,  128,  132,  155. 

Legacy,  Capacity  to  Discharge,  see 
International  Law,  voce  Capacity. 

Legacy,  Object  of,  85-95. 


Legacy,  Subject  of,  99-108 ;  see  also  voce 

Will,  infra. 
Legal  and  Conventional  Provisions, 

see  voce  (1)  Election;  (2)  Husband 

AND  Wife  ;  (3)  Parent  and  Child. 
Legitim,  see  voce  Parent  and  Child. 
Liferent  or  Fee,  see  voce  Liferent  and 

Fee. 
Marriage-Contract,  see  voce. 
Mutual  Settlement, 58, 142, 143, 148-152. 
"  NEAEE.ST  IN  Kin,"  65. 
"  Nearest  of  Kin  according  to  Law,"  66. 
Nuncupative  Will,  162, 
Passive  Title,  110. 

Per  stirpes  or  Per  capita,  48,  67-69, 157. 
Reduction  of  Will,  144-147  ;  see  also  wc« 

(1)  Fraud  and  Misrepresentation; 

(2)  Review,    voce    Reduction;    (3) 
Title  to  Sue,  voce  Next-of-Kin. 

Representation,  76,  77. 

Repugnancy,  111,  112;  see  also  (1)  Life- 
rent AND  Fee,  voce  Liferent  or  Fee  ; 
(2)  Vesting,  voce  Postponed  Period. 

Residue  Clause,  2,  4,  13,  16,  120,  126, 
128,  129,  131,  132. 

Residue  or  Intestacy,  2,  4,  16,  128,  132. 

Revocability,  142,  148-152. 

Revocation  of  Will,  153-158 ;  see  also 
voce  Liferent  and  Fee. 

Satisfaction,  98,  113;  see  also  (1)  Hus- 
band AND  Wife,  voce  Provisions  to 
Wife;  (2)  Parent  and  Child,  voce 
Legitim. 

Savings  of  Income,  10. 

Share  Certificate,  159-161. 

Specific  or  Demonstrative  Legacy,  18- 
21,  105-108. 

Substitution,  36,  50,  54,  113. 

"Survivor,"  70. 

"  Surviving  Children,"  71,  72. 

Testing  Power,  114;  see  also  voce  Fraud 
AND  Misrepresentation. 

Thellusson  Act,  10-17,  25. 

Trust,  see  voce. 

Uncertainty,  see  voce  Trust. 

Vesting,  see  voce. 

Will,  55,  96-98,  103,  107,   115-162;  see 
also  voce  (1)  Construction;  (2) 
Destination,  supra. 
Arrestment  of  Interest  under,  see 
Jurisdiction,  voce  Arrestment. 
Reduction  of,  see  (1)  Evidence,  voce 
Admissibility;  (2)  Fraud  and 
Misrepresentation. 
Validity  of,  see  voce  Writ. 


1.  Accretion  —  Accretion  Clause  — Con- 
struction—Children  "then  Surviving"  and 
their  Issue— Issue  of  Predeceasing  Chil- 
dren.— A  testator  directed  his  trustees  to 
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divide  the  residue  of  his  estate  into  equal 
shares  and  to  hold  one  share  for  each  child 
•and  spouse  in  liferent  and  their  issue  in 
fee.  It  was  declared  that  the  shares  of 
any  of  his  children  dying  without  leaving 
issue  should  accresce  "  to  my  other  children 
then  surviving  in  liferent  and  to  their 
respective  issue  in  fee."  Held  that  under 
the  accretion  clause  the  share  of  one  of  the 
testator's  children  who  died  unmarried  fell 
to  be  divided  among  the  other  children 
alive  at  her  death,  in  liferent,  and  their 
issue  in  fee,  to  the  exclusion  of  the  issue  of 
predeceasing  children.  Swan's  Trs.  v.  Svian, 
1912,  S.  C.  273;  49  S.  L.  E.  222:  1912, 
1  S.  L.  T.  11. 

2.  Accretion— Joint  or  Several  Bequest 
—Direction  to  Pay  in  Certain  Proportions 
to  Parties  Named.— A  testatrix  directed 
her  trustees  to  pay  to  each  of  three 
daughters  (named)  the  annual  produce  of 
one-third  of  the  residue  of  her  estate,  and 
•on  the  death  of  each  to  pay  the  principal 
of  one-third  part  "in  the  proportions 
following,"  viz.  to  four  sons  and  one 
•daughter  (all  named)  "each  two  shares" 
^nd  to  a  granddaughter  (also  named)  "  one 
share,"  with  a  provision  that  the  issue  of 
any  who  predeceased  should  take  their 
parents'  share.  There  was  a  declaration 
aga,inst  vesting  until  the  terms  of  payment 
arrived,  and  that  the  interests  "  conferred 
on  or  accruing"  to  females  should  belong 
to  them  exclusive  of  the  jm  mariti.  There 
was  no  survivorship  clause.  One  of  the 
liferentrices  having  died  predeceased  by 
certain  of  the  residuary  legatees  without 
issue,  held  by  seven  Judges  (diss.  Lord 
Mackenzie)  that  the  testatrix  had  made  a 
series  of  separate  bequests  and  not  a  joint 
bequest,  and  that,  accordingly,  the  shares 
of  the  predeceasers  did  not  accresce  to  the 
survivors  but  fell  into  intestacy  (Paxton's 
Trs.  V.  Oowie,  1886,  13  E.  1191,  followed), 
Cochrane' s  Trs.  v.  Cochrane,  1914,  S.  0.  403; 
51  S.  L.  E.  382;  1914,  1  S.  L.  T.  270. 

3.  Accretion— Lapsed  Share— Aliment- 
ary Annuity— Eight  of  Children  to  Share 
-which  Parent  would  have  Taken  Jure 
accrescendi. — A  fathersettled  an  alimentary 
annuity  upon  his  children  and  the  survivors 
and  survivor  of  them.  He  was  survived 
by  three  sons.  In  a  competition  between 
the  last  surviving  son  and  the  issue  of  a 
predeceasing  son  (who  had  been  held 
entitled  to  their  parent's  share)  as  to  the 
share  of  the  third  son  who  had  died 
without  issue,  held  {diss.  Lord  Dundas)  that 
the  last  surviving  son  alone  had  right  to 


the  lapsed  share.  Dryborough's  Tr.  v. 
Dryborough's  Tr.,  1912,  S.  C.  939;  49 
S.  L.E.  611  ;  1912,  1  S.  L.T.  385.  (And 
see  also  voce  Liferent  and  Fee.) 

4.  Accretion  —  Lapsed  Share  — Gift  to 
Class— Members  Insufficiently  Described 
and  Unascertained. — A  testator  directed 
his  trustees  upon  the  death  of  the  survivor 
of  himself  and  his  wife  (the  date  when  the 
residue  was  held  to  vest)  to  hold  and  apply 
the  residue  of  his  estate  among  his  three 
sons  (named)  and  all  his  daughters,  equally 
among  them  and  the  survivors  and  survivor 
of  them,  share  and  share  alike.  Daughters' 
shares  were  directed  to  be  held  for  them 
in  liferent  and  their  issue  in  fee.  One  of 
the  daughters  who  survived  died  unmarried. 
Held  that  her  share  did  not  fall  into  in- 
testacy, but  was  carried  by  the  residue 
clause  (Paxton's  Trs.  v.  Cowie,  1886,  13 
E.  1191,  distinguished).  Collins'  Trs.  v. 
Collin,s,  1910  (0.  H.),  2  S.  L.  T.  193. 

5.  Accretion — Lapsed  Share — Intestacy. 

— Trustees  were  directed  to  divide  the 
trust-estate  among  the  testator's  children, 
but  to  hold  daughters'  shares  for  their 
alimentary  liferent  and  their  children  in 
fee.  A  daughter  having  survived  the 
period  of  division  and  died  childless,  held 
that  her  share  fell  into  intestacy.  Mac- 
gregor's  Trs.  v.  Macgregor,  1909,  S.  C.  362 ; 
46  S.  L.  E.  296;  1909,  1  S.  L.  T.  73. 
(And  see  also  voce  Liferent  and  Fee.) 

6.  Accretion — Lapsed  Shares — Issue  of 
Predeceasing  Child — No  Vesting  till  Period 
of  Division.— See  voce  Succession,  No. 
14,  Col.  2089,  Scots  Digest,  2nd  Series. 
Matthew's  Trs.  v.  Matthew,  1905  (0.  H.), 
13  S.  L.  T.  470. 

7.  Accretion— Lapsed  Shares— Survivor- 
ship Clause. — Where  a  portion  of  residue 
was  destined  to  children  and  survivors,  and 
the  children  of  predeceasers,  held  that  the 
issue  of  predeceasing  children  took  no  share 
in  accrescing  shares.  Macfarlane's  Trs.  v. 
Macfarlane,  1906,  8  F.  787;  43  S.  L.  E. 
494;  13S.  L.  T.  915. 

8.  Accretion  —  Presumption. — A  benefi- 
ciary survived  the  testator  but  died  under 
the  age  when  the  trustees  were  directed 
to  pay  over  the  shares.  Held  that  the 
share  of  residue  destined  to  the  beneficiary 
had  fallen  into  intestacy  of  the  testator  as 
there  was  no  accretion,  the  gift  being  a 
series  of  separate  bequests.    M'Laren  v. 
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M'Alpim,  1907,  S.  C.  1192 ;  44  S.  L.  E. 
900;  15  S.  L.  T.  238. 

9.  Accretion— Severance— Parties  Named 
or  Individually  Described.— (PaJcWs  Trs. 
V.  Cotm,  1886,  13  E.  1191  ;  23  S.  L.  E. 
830,  distinguished.)  Brown  v.  Warden,  1905 
(0.  H.),  12  S.  L.  T.  670. 

10.  Accumulations— Savings  of  Income— 
Thellusson  Act,  1800  (39  &  40  Geo.  III. 
c.  98),  sec.  1.— A  testator  bequeathed  a  sum 
of  money  for  the  establishment  of  an 
"  institute  "  consisting  of  a  public  library, 
reading-room,  &e.,  and  "authorised  and 
empowered"  his  trustees  to  accumulate 
the  annual  interest,  or  such  portion  thereof 
as  they  might  consider  expedient,  for  the 
purpose  of  erecting  a  suitable  building. 
No  authority  was  given  to  encroach  upon 
capital.  Held  that  as  savings  of  income 
are  not  accumulations  in  the  sense  of  the 
Thellusson  Act  the  trustees  might,  if  they 
chose,  continue  to  save  income  after  twenty- 
one  years.  Lindsay's  Trs.,  1911,  S.  0.  584 ; 
48  S.  L.  E.  470;  1911,  1  S.  L.  T.  374. 

11.  Accumulations— Thellusson  Act  (39 
&  40  Geo.  III.  c.  98)— Election— EcLuitable 
Compensation— Applicability  of  Thellusson 
Act  to  Accumulation  for  Equitable  Com- 
pensation.— A  testator  directed  his  trustees 
to  hold  his  estate  for  his  only  child,  a 
daughter,  in  liferent,  and  for  her  issue  in 
fee,  whom  failing  for  other  persons  named. 
The  daughter  elected  to  take  her  legitim, 
and  the  trustees  accumulated  the  income 
of  the  estate.  At  the  termination  of 
twenty-one  years  from  the  testator's  death, 
equitable  compensation  to  the  estate  having 
not  yet  been  fully  effected,  the  trustees 
continued  to  accumulate  the  income  for 
that  purpose.  Held  by  Lord  Hunter 
(Ordinary)  in  an  action  by  the  daughter 
against  the  trustees  for  payment  to  her  as 
her  father's  heir  of  the  future  income  of 
the  estate,  that  further  accumulation  of  the 
income  was  prohibited  by  the  Thellusson 
Act,  and  decree  pronownced  in  favour  of 
the  pursuer.  Hutchison  v.  Grant's  Trs., 
1913  (0.  H.),  S.  0.  1211;  51  S.  L.  E.  6; 
1913,  2  S.  L.  T.  31. 

12.  Accumulations— Thellusson  Act— Im- 
plied Direction  to  Accumulate— No  Ac- 
cumulation Allowable  after  the  Lapse  of 
Twenty-one  Years  from  Testator's  Death — 
Income  after  such  Time  Falls  to  be  Paid 
to  Heirs  in  Mobilibus  of  Testator.— (Lorci 
V.  Colmn,  1860,  23  D.  Ill ;  Maxwell's  Trs. 
V.  Maxwell,  1877,  5  E.  248;  15  S.  L.  E. 


155;  Campbell's  Trs.  v.  Campbell,  1891, 
18  E.  992;  28  S.  L.  E.  771,  followed.) 
Gollan's  Trs.  v.  Dallas,  1905  (0.  H.),  13 
S.  L.  T.  720. 

13.  Accumulations— Thellusson  Act— In- 
testacy —  Residue.  —  Testator's  personal 
representatives  held  entitled  to  illegal  ac- 
cumulations of  the  income  of  residue, 
Bwrgh  of  Ayr  v.  Shaw,  1904  (0.  H.),  12 
S.  L.  T.  126. 

•  14.  Accumulations  —  Thellusson  Act  — 
Portions  for  Children— Sec.  2.— Held  (in  a 
special  case,  presented  twenty-one  years, 
after  the  death  of  a  testator  who  had 
directed  accumulations  of  revenue)  that 
the  accumulation  fell  to  be  continued,  it 
being  a  "provision  for  raising  portions" 
and  excepted  by  sec.  2  from  the  prohibi- 
tion against  accumulation  imposed  by 
the  Thellusson  Act.  Colquhom's  Trs.  v. 
Colquhoun,  1907,  S.  C.  346;  44  S.  L.  E. 
269;  14  S.  L.  T.  647. 

15.  Accumulations  —  Thellusson  Act  — 
"Raising  Portion"  —  Surplus  Income.— A 

truster  directed  his  trustees  to  accumulate 
surplus  income,  but  the  interest  on  the 
accumulations  was  made  payable  among 
major  children.  Held  that  the  direction 
was  not  for  the  purpose  of  "raising 
portions  "  for  children ;  that  after  twenty- 
one  years  the  accumulation  must  cease; 
and  that  surplus  income  fell  into  intestacy, 
the  fee  of  the  fund  being  in  pendente. 
Mackay's  Trs.  v.  Madkay,  1909,  S.  C.  139; 
46  S.  L.  E.  147 ;  16  S.  L.  T.  639. 

16.  Accumulations  —  Thellusson  Act  — 
Residue  Payable  at  Future  Time— Right 
to  Surplus  Income— Intestacy.— A  testator 
directed  his  trustees  to  accumulate  the 
revenue  of  his  estate  (after  providing  for 
certain  annuities)  for  payment  of  a  bond, 
and  thereafter  to  invest  the  accumulations, 
and  on  the  death  of  the  last  annuitant,  to 
realise  and  pay  over  the  surplus  revenue 
and  residue  to  an  infirmary.  The  bond 
was  paid  off  in  1875,  twenty-one  years  after 
the  testator's  death,  when  further  accumu- 
lations became  illegal.  A  question  then 
arose  as  to  the  right  to  the  surplus  revenue 
after  1875.  Held  in  1909  (one  of  the 
annuitants  still  being  alive)  that  as  the 
gift  to  the  infirmary  only  took  effect  after 
the  death  of  the  last  annuitant,  the  inter- 
mediate accumulations  were  undisposed  of 
and  fell  to  the  heirs  ah  intestato  (Weaiherdll 
V.  Thomburgh,  1878,  8  C.  D.  261,  follmei). 


981 


SUCCESSION 


982 


Smith  V.  Glasgow  Boyal  Infirmary,  1909, 
S.  C.  1231;  46  S.  L.  E.  860:  1909,  2 
S.  L.  T.  157. 

17.  Accumulations  —  Thellusson  Act  — 
Scope  of  —  Accumulations  of  Eent  of 
Minerals— Capital  or  Income.— The  Act 
held  not  to  apply  to  accumulations  of  the 
rent  of  minerals  opened  up  after  the  death 
of  a  testator,  and  held,  on  a  construction  of 
his  will,  to  go  to  fiars  and  not  to  life- 
renters.  Eanken's  Trs.  v.  Banken,  1908, 
S.  C.  3;  45  S.  L.  E.  10;  15  S.  L.  T.  385. 
(See  also  wee  Liferent  and  Feb.) 

18.  Ademption— Legacy— Specific. — Held 
that  a  bequest  of  a  sum  in  the  hands  of  the 
legatee  at  the  date  of  executing  the  settle- 
ment and  which  was  subsequently  repaid 
to  the  testator  was  not  a  special  legacy  and 
could  not  therefore  be  adeemed.  MacLean 
V.  MacLeoM,  1907  (0.  H.),  15  S.  L.  T.  325. 

19.  Ademption — Special  Legacy. — A  tes- 
tatrix disponed  her  whole  estate  to  her 
daughter  "with  the  exception  of  .£300 
sterling  of  mine,  which  my  son  Alick  has 
invested  for  me,  and  which  I  do  hereby 
leave  and  bequeath  to  himself."  At  the 
date  of  the  will  Alick  had  in  his  hands 
£300  belonging  to  her,  but  he  subsequently 
repaid  it  to  her,  and  it  was  immixed  with 
her  estate.  Held  that  the  bequest  to  him 
was  a  special  legacy  and  was  adeemed. 
Maclean  v.  Maclean's  Exrx.,  1908,  S.  C.  838; 
45  S.  L.  E.  672;  16  S.  L.  T.  38. 

20.  Ademption— Special  Legacy  of  Heri- 
tage—Sale of  Subject  under  a  Condition 
Unpurified  at  Testator's  Death. — An  hotel 
proprietor  in  his  trus1>disposition  gave  to 
a  daughter  a  specific  bequest  of  an  hotel. 
Shortly  before  his  death  he  had  executed 
a  minute  of  sale  of  the  hotel,  one  of  the 
conditions  thereof  being  that  the  purchaser 
should  apply  for  and  obtain  a  transfer  of 
the  licence  certificate.  A  part  of  the  price 
was  consigned  in  joint  names  to  await  the 
settlement  of  the  price.  The  transfer  of  the 
licence  certificate  was  only  obtained  by  the 
purchaser  on  the  day  after  the  seller's 
death,  and  a  formal  conveyance  of  the 
property  was  executed  thereafter.  Held 
that  the  hotel  being  still  the  property  of 
the  testator  at  the  time  of  his  death,  the 
specific  bequest  of  it  had  not  been  adeemed, 
and  consequently  that  his  daughter  was  en- 
titled to  the  purchase  money.  M'Arthwr's 
Exrs.  V.  Guild,  1908,  S.  C.  743 ;  45  S.  L.  E. 
551 ;  15  S.  L.  T.  1023. 


21.  Ademption— Specific  Legacy  of  Shares 
—Alteration  in  Form  of  Shares-;-Sale  of 
Shares  by  Curator  bonis. — A.,  in  1902, 
bequeathed  to  each  of  four  legatees  100 
£5  shares  in  an  insurance  corporation.  In 
1907  the  £5  shares  were  converted  into  £1 
shares  fully  paid,  and  A.  received  a  new 
certificate  in  respect  of  his  holding  of  con- 
verted shares.  In  1 908  A.'s  entire  holding 
in  the  insurance  corporation  was  sold  by 
his  cwrator  bonis  shortly  before  A.'s  death. 
Held  that  the  legacies  were  not  adeemed 
either  (1)  by  the  alteration  in  form  of  the 
shares,  or  (2)  by  the  sale  thereof  by  the 
curator  bonis  {Mitchell's  Trs.  v.  Fergus,  1889, 
16  E.  992,  doubted).  Macfarlane's  Trs.  v. 
Macfarlane,  1910,  S.  G.  325 ;  47  S.  L.  E. 
266;  1910,  1  S.  L.  T.  40. 

22.  Collation— Heir  Intestate  of  Heritage 
Required  to  Collate  before  Claiming  Move- 
ables. —  William  Purves  died  in  1899, 
directing  his  executors  by  will  to  retain 
his  moveable  estate  for  the  liferent  use  of 
his  mother,  and  on  her  death  to  pay  and 
divide  the  residue  of  his  estate  equally 
among  his  "  next-of-kin  as  the  law  directs." 
The  liferentrix  died  in  1905.  The  heir-at- 
law  of  the  testator  in  heritage  at  his  death  in 
1899  was  David  Purves,  jun.,  son  of  David 
Purves,  sen.,  an  uncle  of  the  testator,  and 
immediate  younger  brother  of  Alexander 
Purves,  the  testator's  father.  David 
Purves,  jun.,  died  on  7th  June  1907  intes- 
tate, survived  by  seven  children,  of  whom 
James  Eobert  Purves  was  his  heir-at-law 
in  heritage.  James  Eobert  Purves  claimed 
the  heritage  left  by  the  testator  as  heir-at- 
law  to  him.  He  also  claimed  a  share  of 
the  moveables  under  the  will  without 
collating  the  heritage.  The  Lord  Ordinary 
held  that  David  Purves,  jun.,  would  have 
required  to  collate  if  he  had  claimed  his 
share  of  moveables,  and  therefore  James 
Eobert  Purves  must  do  so  if  he  desired  to 
claim  any  share  of  the  moveables,  and  the 
other  children  of  David  Purves,  jun.,  would 
be  excluded  altogether  if  James  Eobert 
Purves  did  not  collate  the  heritage,  because 
they  claimed,  not  as  heirs  in  mobilibus  of  the 
testator,  but  as  heirs  of  their  father. 
Cochrane  v.  Purves,  1908  (0.  H.),  16 
S.  L.  T.  99. 

23.  Collation— Intestate  Moveable  Suc- 
cession (Scotland)  Act,  1855,  sees.  1,  2 — 
Heirs  in  Heritage— Heirs-Portioners.—£feM 
that  heirs  in  heritage  who  were  represen- 
tatives in  heritage  of  heirs-portioners  of 
the  deceased  but  who  were  not  next-of-kin 
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or  entitled  to  take  by  representation  under 
sec.  1  of  the  Act  were  entitled  to  collate 
and  claim  their  share  of  the  moveable. 
Robertson  v.  Robertson,  1907  (0.  H.),  15 
S.  L.  T.  249. 

24.  Collation— More  than  One  Heir. — A. 

died  intestate,  predeceased  by  his  father 
and  mother,  and  by  two  sisters,  B.  and  C. 
He  was  survived  by  a  nephew  D.,  the  child 
of  B.,  and  a  nephew  and  niece,  the  children 
of  C.  D.  claimed  half  of  the  heritable  and 
a  third  of  the  moveable  estate  of  A.  Held 
that  the  ordinary  rule  of  collation  applied, 
and  that  accordingly  D.  could  not  share  in 
the  moveable  estate  without  collating  his 
share  of  the  heritage.  Logan's  Exrs.  v. 
M'Lennan,  1908,  45  S.  L.  E.  309;  15 
S.  L.  T.  721. 

25.  Collation— Thellusson  Act,  1800  (39 
&  40  Geo.  III.  c.  98).— Where,  by  the  opera- 
tion of  the  Thellusson  Act,  the  income  of 
the  estate  of  a  deceased  person,  the  capital 
being  vested  in  his  trustees,  fell  to  his  heirs 
ab  intestato,  held  that  the  heir-at-law  of  the 
truster  was  entitled  to  collate  the  income 
derived  from  the  heritable  portion  of  the 
estate  year  by  year  as  it  accrued.  Hunter's 
Trs.  V.  Hdinburgh  Chamber  of  Commerce,  &c., 
1911  (0.  H.),  2  S.  L.  T.  287. 

26.  Conditio  si  institutus  sine  liheris 
decesserit.  —  Trustees  ,  were  directed  to 
divide  residue  among,  inter  alios,  five  nieces. 
One  of  those  nieces  died  five  days  before 
the  truster.  Held  that  the  share  belonged 
to  her  children  in  virtue  of  the  c(mditio\si 
institutus  sine  liberis  decesserit.  Keith's  Trs. 
V.  Keith,  1908  (0.  H.),  16  S.  L.  T.  390. 

27.  Conditio  si  institutus  sine  liberis— 
Bequest  to  Two  Nephews  Nominatim  in 
Fee— Predecease  of  One  Fiar— His  Children 
Preferred  in  Ms  T?lEce. —{Bogie's  Trs.  v. 
Christie,  1882,  9  E.  453;  19  S.  L.  E.  363, 
followed).     Pringle  v.  Larken,  1905  (0.  H.), 

13  S.  L.  T.  519. 

28.  Conditio  si  institutus  sine  liberis 
decesserit  —  Family  Provision.  —  Circurri- 
stances  in  which  held  that  the  conditio  si 
institutus  sine  liberis  decesserit  did  not  apply. 
Allan  V.  Thomson's  Trs.,  1908,  S.  C.  483  • 
45  S.  L.  E.  358 ;  15  S.  L.  T.  780. 

29.  Conditio  si  testator  sine  liberis 
decesserit.— On  a  man's  death  in  1905 
there  were  found  in  his  repositories  a  trust- 
disposition  and  settlement  dated  1896  and 
a    draft    trust-disposition    and  settlement 


prepared  in  1901,  a  third  child  having  been 
born  between  these  dates  and  the  1896 
settlement  containing  no  provision  for 
children  nascituri.  Held  (1)  that  the  conditio 
si  testator  sine  liberis  decesserit  was  applicable 
to  the  settlement  of  1896 ;  (2).  that  there 
were  no  special  circumstances  to  rebut  the 
presumption  in  favour  of  revocation ;  (3) 
that  the  deceased  had  consequently  died 
intestate ;  and  (4)  that  the  revocation 
being  complete  the  administrative  clauses 
of  the  trust-disposition  were  also  inoper- 
ative. Knouts  Trs.  v.  Knox,  1907,  S.  C 
1123 ;  44  S.  L.  E.  838 ;  15  S.  L.  T.  282. 

30.  Conditio  si  testator  sine  liheris  de- 
cesserit—  Survivance  of  Testator  for  Ten 
Years  after  Birth  of  Child.— M.,  who  was 
married  in  1889,  executed  a  will  in  1896 
which  disposed  of  his  whole  estate  and  con- 
tained no  provisions  in  favour  of  children. 
At  the  date  of  the  will  no  children  had 
been  born.  In  1898  a  child  was  born,  and 
M.  survived  until  1908.  Held  that  there 
were  no  special  circumstances  sufficient  to 
rebut  the  presumption  that  the  will  was 
revoked  by  the  subsequent  birth  of  a  child. 
Milligan's  Factm  v.  Milligan,  1910,  S.  C. 
58 ;  47  S.  L.  E.  75 ;  1909,  2  S.  L.  T.  338. 

31.  Destination — Bequest  to  "my  Spouse 
and  my  Heirs  and  Assignees  "—Printed 
Form  of  Will. — A  testator  filled  into  a 
printed  form  of  will  the  words  "my 
spouse"  and  "my"  so  that  the  bequest 
of  his  whole  estate  ran  in  favour  of  "my 
spouse  and  my  heirs  and  assignees."  Held 
that  the  widow  took  the  whole  estate. 
M'Lachlan's  Trs.  v.  Harvey,  1909,  S.  0.  201; 
46  S.  L.  E.  156 ;  16  S.  L.  T.  538. 

32.  Destination  —  ' '  Children  "  —  Legiti- 
mate Children. — Held  by  Lord  Skerrington 
(Ordinary),  in  construing  a  settlement, 
that  where  a  testator  refers  to  "children" 
he  is  held  to  mean  "  legitimate  children," 
unless  there  is  something  in  the  will  or  in 
the  surrounding  circumstances  which  points 
to  a  different  intention.  McDonald's  Trs.  v. 
Gordon,  1909  (O.  H.),  2  S.  L.  T.  321. 

33.  Destination— Clause  of  Devolution- 
Condition  —  Validity  —  Public   Policy.— A 

mortis  causA  settlement  contained  a  clause 
providing  that  each  of  the  heirs  who  should 
succeed  to  the  lands  should  be  obliged  in 
all  time  to  use  the  grantor's  name  and  arms, 
and  that  "in  case  any  of  the  said  heirs 
shall  succeed  to  a  peerage,  then,  when  the 
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person  so  succeeding,  or  having  right  to 
succeed,  to  my  said  lands  shall  also  succeed 
to  a  peerage,  they  shall  be  bound  and 
obliged  to  denude  themselves  of  all  right " 
in  the  lands  and  the  same  should  devolve 
upon  the  next  heir.  HeM  (1)  that  this 
clause  was  effectual  although  the  destination 
was  not  protected ;  (2)  that  it  applied  to 
and  excluded  an  heir  who  had  succeeded 
to  a  peerage  before  the  succession  to  the 
lands  had  opened ;  and  (3)  that  it  was  not 
void  as  against  public  policy  {Fleeming  v. 
Eowden,  1868,  6  M.  (H.  L.)  113,  and 
Fleming  v.  Lord  ElpUnstove,  1804,  M.  15559, 
followed;  Egerton  v.  Earl  Brownlow,  1853, 
4  H.  L.  [Clark]  1,  distinguished).  Earl  of 
Caithness  v.  Sinclair,  1912,  S.  C.  79; 
49  S.  L.  E.  29 ;  1911,  2  S.  L.  T.  368. 

34.  Destination — "Conjunct  Liferent" — 
Spouses. — Held  that  under  a  destination  to 
"  A.  and  his  wife  in  conjunct  liferent  and 
the  survivor  of  them  for  their  and  the 
survivor's  liferent"  the  rights  of  the  con- 
junct liferenters  were  equal.  Paull  v.  Forbes, 
1911  (0.  H.),  1  S.  L.  T.  29. 

35.  Destination— Construction— 
"Family." — Held,  by  Lord  Skerrington 
(Ordinary),  that  the  word  "  family  "  occur- 
ring in  a  destination  meant  children  only, 
and  excluded  grandchildren,  there  being 
no  surrounding  circumstances  to  show  that 
the  word  was  used  in  a  secondary  sense  so 
as  to  include  remoter  issue.  (Authorities 
considered.)  Phillips'  Trs.  v.  Dames,  1910 
(O.  H.),  2  S.  L.  T.  161. 

36.  Destination  —  Construction  —  Fee 
under  Bestrictions  —  Destination  -  over  — 
Conditional  Institute — Substitute.  — Herit- 
able property  was  destined  to  A.  on 
condition  that  he  did  not  alienate  it  without 
the  consent  of  B.,  whom  failing  to  B.,  whom 
failing  to  B.'s  heirs.  A.  survived  B.,  who 
left  a  will.  On  A.'s  death  a  competition 
for  the  estate  arose  between  B.'s  heirs  and 
his  testamentary  representatives.  Held 
that  there  had  been  no  vesting  in  B.  and 
that  accordingly  B.'s  heirs  took  the  estate 
as  (per  Ld.  Low)  conditional  institutes 
[substitutes  (1)1.  Burnetts  Trs.  v.  Burnett, 
1909,  S.  C.  223 ;  46  S.  L.  K  202 ;  16  S.  L.  T. 
567. 

37.  Destination— "  Cousins."— When  the 
word  "  cousins  "  is  used  in  a  deed  it  must  be 
construed  as  meaning  first  cousins,  unless 
there  is  something  in  the  context  of  the 


deed,  or  in  the  circumstances  of  the  case, 
to  show  that  it  is  used  in  a  different  and 
wider  sense.  Copland's  Exrs.y.  Milne,  1908, 
S.  C.  426;  45  S.  L.  E.  314;  15  S.  L.  T. 
733. 

38.  Destination  —  Direction  to  Divide 
between  A.  and  his  Children — Conditional 
Institution. — A  destination  directed  trus- 
tees to  divide  estate  on  the  expiry  of  a 
liferent  between  the  children  and  grand- 
children of  A.  B.  per  stirpes.  Held  that 
"  and  "  was  equivalent  to  "  whom  failing," 
and  that  grandchildren  were  conditionally 
instituted  to  their  parents.  Mellis'  Trs.  v. 
Bitchie,  1909,  S.  C.  626;  46  S.  L.  E.  479; 
1909,  1  S.  L.  T.  179. 

39.  Destination  —  Evacuation  —  Bequest 
to  School  —  Destination-over  to  Heirs  — 
Bight  of  Heir  Emerging  on  Failure  of 
Original  Scheme. — A  truster  disponed 
certain  heritable  subjects  to  trustees  in 
trust  for  the  perpetuation  of  a  certain 
system  of  education  in  an  infant  school, 
and  on  the  discontinuance  of  the  system 
for  the  use  and  behoof  of  A.  B.  and  his 
heirs  and  successors  whomsoever.  Upon 
the  discontinuance  of  the  system  the 
trustees,  by  arrangement  with  the  School 
Board,  inserted  a  clause  in  another 
educational  endowment  framed  under  the 
Educational  Endowments  (Scotland)  Act, 
1882,  and  duly  approved  by  an  Order  in 
Council,  under  which  the  subjects  were 
vested  in  the  School  Board.  An  heir  of 
A.  B.  thereupon  raised  an  action  of  declara- 
tor that  the  primary  trust  purpose  had 
come  to  an  end,  that  the  destination 
over  the  subjects  in  favour  of  A.  B.'s 
heirs  had  not  been  evacuated,  and  that  the 
subjects  belonged  to  him.  The  Court 
granted  the  prayer  of  the  petition. 
Morrison  v.  School  Board  of  St.  Andrews, 
1914  (0.  H.),  1  S.  L.  T.  31.  Affirmed 
1914,  51  S.  L.  E.  215 ;  1914,  1  S.  L.  T.  69. 

40.  Destination  —  Evacuation  —  General 
Disposition. — The  presumption  that  a 
special  destination  of  heritage  is  not 
revoked  by  a  subsequent  general  dis- 
position of  the  testator's  whole  estate, 
heritable  and  moveable,  held  rebutted 
where  (1)  there  was  no  other  heritage ; 
(2)  the  disponee  in  the  special  destination 
(the  testator's  widow)  received  a  liferent 
of  the  whole  trust-estate  under  obligation 
to  maintain  the  testator's  children  (there 
were  eight  of  them);  (3)  express  power 
was  given  to  the  trustees  to  sell  or  burden 
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heritage.     Morrison's  Trs.  v.  Mmrison,  1905, 
7  F.  810 ;  42  S.  L.  E.  640 ;  13  S.  L.  T.  174. 

41.  Destination  —  Evacuation  —  General 
Settlement. — Terms  of  a  general  settle- 
ment held  not  to  evacuate  a  prior  special 
destination  of  a  heritable  property.  Knox 
V.  Knox's  Trs.,  1905  (0.  H.),  13  S.  L.  T.  406. 

42.  Destination  —  Evacuation  —  General 
Settlement. — A  testator  by  his  will 
bequeathed  his  whole  estate  to  trustees  for 
certain  purposes.  At  the  date  of  his  death 
his  whole  estate  was  invested  in  bonds 
containing  special  destinations  taken  by 
himself.  These  investments  fell  into  three 
■classes — (a)  made  prior  to  the  date  of  the 
will ;  (J)  subsequent  thereto ;  and  (c)  bonds 
taken  prior  to  the  will,  but  renewed  after 
its  date  in  the  same  terms.  Held  that  as 
regards  (a)  and  (c)  there  was  implied  revoca- 
tion of  the  special  destination,  but  not  as 
TCgards  (J).  Perrett's  Trs.  v.  Ferreti,  1909, 
S.  G.  522;  46  S.  L.  E.  453;  1909, 
1  S.  L.  T.  302. 

43.  Destination  —  Evacuation  —  General 
Settlement. — By  disposition  in  implement 
of  a  sale  certain  lands  were  conveyed  to 
the  purchaser  and  his  wife  "in  conjunct 
fee  and  liferent  and  to  the  longest  liver  of 
them  in  fee  and  their  assignees,  whom 
failing  to  the  children  of  their  marriage 
equally."  The  purchaser  erected  a  dwelling- 
house,  called  Haymount,  on  part  of  these 
lands  He  was  predeceased  by  his  wife, 
and  died,  leaving  a  trust-settlement  (subse- 
quent in  date  to  the  disposition)  by  which 
he  conveyed  his  whole  estate  to  trustees 
and  provided — (thirdly)  "  I  wish  my  family 
and  their  aunt.  Miss  J.  H.,  to  reside 
together  at  Haymount,  and  I  direct  my 
trustees  to  apply  the  .  .  .  revenue  of  my 
estate  .  .  .  for  the  maintenance  of  my 
daughters  and  their  said  aunt  while 
residing  together."  There  was  no  express 
revocation  in  the  settlement  of  prior 
testamentary  writings.  Held  that,  looking 
to  the  terms  of  the  third  purpose  of  the 
settlement,  there  was  an  implied  revocation 
of  the  special  destination  in  the  prior 
disposition.  Henderson's  Trs.,  1911,  S.  C. 
525  ;  48  S.  L.  E.  424 ;  1911, 1  S.  L.  T.  109. 

44.  Destination  —  Evacuation  —  General 
Settlement— Presumption.— The  presump- 
tion that  a  general  disposition  will  not 
operate  as  a  revocation  of  a  prior  special 
destination  held  rebutted  upon  a  con- 
struction of  the  terms  of  a  general  settle- 


ment which  contained  a  general  clause  of 
revocation.  TurnlulVs  Trs.  v.  Robertson, 
1911,  S.  C.  1288;  48  S.  L.  E.  1033;  1911, 
2  S.  L.  T.  202. 

45.  Destination  —  Evacuation  —  General 
Settlement— SubsecLuent  Special  Destina- 
tions— Construction. — By  a  mutual  settle- 
ment spouses  conveyed  the  whole  property 
which  either  might  be  entitled  to  at  death 
to  the  other  in  liferent  and  to  their 
children  in  fee.  Subsequently,  by  a  mutual 
codicil,  certain  heritable  property  of  the 
husband's  was  similarly  conveyed,  and 
power  was  given  to  make  advances  to 
children,  charging  interest  thereon  until 
the  "division  of  the  capital  of  our  means 
and  estates  under  these  settlements."  The 
husband  died,  survived  by  his  wife. 
Between  the  date  of  the  mutual  settlement 
and  his  death  the  husband  took  certain 
moveable  investments  with  special  destina- 
tions in  favour  of  himself  and  his  wife  and 
survivor,  and  others  in  favour  of  himself 
and  his  wife  jointly.  Held  that  the 
intention  of  the  husband  as  shown  by  the 
codicil  was  that  the  investments  should  be 
dealt  with  under  the  mutual  settlement, 
and  that,  accordingly,  the  right  taken  by 
the  wife  was  a  liferent.  Inland  Revenue 
V.  Paterson's  Exrs.,  1909,  46  S.  L.  E.  930 ; 
2  S.  L.  T.  123. 

46.  Destination— Evacuation— Heritage. 
— Sernble,  that  if  a  husband  and  wife  buy 
heritage,  each  paying  one-half  the  price, 
and  take  the  disposition  in  favour  of  them- 
selves jointly  and  the  survivor,  the  pre- 
deceaser  cannot  bequeath  his  share  {"per 
Ld.  Kinnear).  Perrett's  Trs.  v.  Perrett,  1909, 
S.  0.  522;  46  S.  L.  E.  453;  1909,  1 
S.  L.  T.  302. 

47.  Destination — "  Family  "—Immediate 
IssViQ.— Held  {per  Ld.  Johnston,  Ordinary) 
that  a  bequest  to  "  the  families  "  of  A.  and 
B.  did  not  include  grandchildren  of  A., 
the  issue  of  a  child  who  had  predeceased 
the  date  of  vesting.  Searcy's  Trs.  v. 
Allhuary,  1907,  S.  C.  823  ;  44  S.  L.  E.  536 ; 
14  S.  L.  T.  898. 

48.  Destination— Heirs.— "  Heirs  to  be 
lawfully  procreated  of  his  body "  includes 
grandchildren,  division  being  per  stirpes. 
M'Kune's  Trs.  v.  M'Kerrow,  1908  (0.  H.), 
16  S.  L.  T.  18. 

49.  Destination  —  Heirs  —  How  Ascer- 
taiped— Lex  domicilii.— Part    of    residue 
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was  destined  to  A.  and  his  heirs  and 
assignees.  A.  predeceased  the  testator 
and  the  period  of  division,  and  was  an 
Englishman.  Held  that  his  "  heirs  "  were 
to  be  discovered  according  to  the  law  of 
intestate  moveable  succession  in  England. 
■Gowans  (MUchelVs  Tr.)  v.  Evle,  1908  (0.  H.), 
16  S.  L.  T.  189. 

50.  Destination — Heirs  —  Sul)stitution— 
Heirs  in  Another  Entail  —  Inoperative 
Destination. — A  testator  conveyed  heritage 
to  his  sister  A.  in  liferent,  and  after  her 
death  to  his  nephew  B.  (who  was  heir  of 
entail  in  possession  of  X.)  in  liferent,  and 
after  his  death  "  to  the  heirs  of  entail  who 
may  succeed "  to  the  entailed  estate  of  X. 
in  virtue  of  the  deed  of  entail.  B.  pre- 
deceased A.,  having  disentailed  X.  On 
A.'s  death,  held  that  the  heritage  went  to 
the  testator's  heir-at-law.  Schankv.  Schank, 
1895,  22  R.  845;  32  S.  L.  E.  634;  3 
S.  L.  T.  66. 

51.  Destination— Heir— Time  of  Ascer- 
tainment.— A  man's  heir  is  to  be  looked 
for  at  the  date  of  his  death.  So  a  destina- 
tion by  a  testator  to  his  only  son,  "  whom 
failing  to  my  heir-at-law,"  vesting  being 
postponed  till  the  expiry  of  a  liferent, 
leaves  the  son  free  to  test  on  the  estate  as 
heir-at-law.  His  will  carries  it,  although 
he  predeceased  the  liferenter.  M'Donald's 
Trs.  V.  M'DonaU,  1907,  S.  C.  65;  44 
S.  L.  E.  49 ;  14  S.  L.  T.  407. 

52.  Destination— Heirs— Time  of  Ascer- 
taining.— A  testator  gave  the  liferent  of 
his  estate  to  his  wife,  and  directed  his 
trustees  on  her  death  to  pay  a  share  to 
each  of  his  brother  and  sister  "or  their 
heirs."  Vesting  having  been  held  to  be 
postponed  until  the  death  of  the  liferentrix, 
held  by  Lord  Ormidale  (Ordinary)  that  the 
heirs  of  the  primary  legatees,  both  of 
whom  survived  the  testator  but  predeceased 
the  liferentrix,  fell  to  be  ascertained  at  the 
date  of  vesting.  Highefs  Judicial  Factor  v. 
HamUton,  1912  (0.  H.),  1  S.  L.  T.  474. 

53.  Destination  —  "Heirs"  —  Time     of 
Ascertainment.— Under  his  marriage-con- 

'  tract  a  husband  conveyed  his  whole  estate 
heritable  and  moveable  then  belonging  or 
due  to  him  or  which  should  belong  to  him 
at  the  time  of  his  death  to  and  in  favour 
of  himself  and  his  wife  and  the  longest 
liver  in  liferent  allenarly,  and  to  the 
children  of  the  marriage,  whom  failing  to 
the  husband's   heirs  and  assignees  in  fee. 


He  died  intestate  and  without  issue  but 
survived  by  his  widow.  Held  that  the 
heir  in  heritage  fell  to  be  ascertained  at 
the  date  of  the  husband's  death  and  not 
at  the  date  of  the  death  of  the  widow  as 
liferentrix.  Brown  v.  Brown,  1913  (0.  H.), 
2  S.  L.  T.  314. 

54.  Destination  —  "  Heirs  "  —  Time  of 
Choosing  —  Substitution  or  Conditional 
Institution. — The  destination  of  heritage 
conveyed  by  a  marriage-contract  was  in 
favour  of  "the  children  of  the  intended 
marriage — whom  failing  to  the  heirs  of 
the  wife."  The  property  came  from  the 
lady.  Held  that  the  wife's  heirs  were 
substitutes,  and  were  to  be  ascertained  at 
the  death  of  a  surviving  child  of  the 
marriage.  Smith's  Trs.  v.  Smith's  Trs.,  1905, 
7  F.  815  ;  42  S.  L.  E.  657 ;  13  S.  L.  T.  190. 

55.  Destination — "  Heirs  and  Assignees  " 
— Institute  or  Substitute — Predecease  of 
Donee— Will  or  Bond  of  Provision. — Under 
a  mutual  will  a  wife  conveyed  her  whole 
property  to  her  husband  in  the  event  of 
his  surviving  her,  and  to  his  heirs,  executors, 
and  assignees  whomsoever.  Held  that  the 
destination  to  heirs,  &c.,  was  a  substi- 
tution, and  that  it  lapsed  in  consequence 
of  the  husband  predeceasing  the  wife. 
Ferguson  v.  Lord  Advocate,  1906  (0.  H.), 
13  S.  L.  T.  724. 

56.  Destination—"  Heirs  and  Executors  " 
— Time  of  Ascertaining  —  Marriage-Con- 
tract— Construction. — By  antenuptial  con- 
tract of  marriage  trustees  were  directed  to 
pay  the  income  of  funds  settled  by  the 
wife  to  her  husband  should  he  survive  her, 
and,  on  the  death  of  the  survivor  of  the 
spouses,  to  pay  the  funds  (1)  to  the 
children  of  the  marriage  if  and  when  they 
attained  majority ;  or  (2)  should  the  wife 
predecease  her  husband  without  leaving 
issue,  or  should  issue  survive  her  but  pre- 
decease her  husband  without  attaining 
majority,  to  such  persons  as  the  wife  might 
appoint,  and  failing  appointment,  "  to  her 
heirs  and  executors  whomsoever."  The 
wife  died  without  having  made  any  such 
appointment,  survived  by  her  husband, 
and  by  one  child  who  died  in  infancy 
during  the  lifetime  of  the  husband.  Held 
on  a  construction  of  the  terms  of  the 
marriage-contract  (rev.  Ld.  Skerrington, 
dub.  Ld.  Johnston)  that  the  heirs  of  the 
wife  to  whom  the  funds  were  payable  fell 
to  be  ascertained  as  at  the  death  of  the 
husband    (Gregory's    Trs.   v.   Alison,    1889 
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(H.  L.),  ]6  E.  10,  distinguished).  Muir- 
head's  Trs.  v.  Torrie,  1913,  S.  C.  85;  50 
S.  L.  E.  182;  1913,  1  S.  L.  T.  5. 

57.  Destination— "Heirs,  Executors,  and 
Successors  Whomsoever  "—Heirs  nati  or 
facti. — Held  in  construing  a  will  that  a 
destination  over  to  the  "  heirs,  executors, 
and  successors  whomsoever"  of  a  legatee 
operated  in  favour  of  the  legatee's  legal 
heirs,  and  not  in  favour  of  hceredes  facti, 
there  being  nothing  in  the  will  which  dis- 
closed on  the  part  of  the  testator  an  inten- 
tion that  the  destination  should  receive 
any  other  construction.  Lady  Kinnaird's 
Trs.  V.  Ogilvy,  1911,  S.  C.  1136;  48 
S.  L.  E.  917;  1911,  2  S.  L.  T.  275. 

58.  Destination — "Heirs,  Executors,  and 
Assignees" — Mutual  Settlement. — A  hus- 
band and  wife  executed  a  mutual  settle- 
ment whereby  the  husband  disponed  to 
his  wife  "  in  case  she  shall  survive  me,  and 
to  her  heirs,  executors,  and  assignees 
whomsoever,"  his  whole  estate,  and  in 
like  manner  the  wife  disponed  to  her 
husband  "  in  case  he  shall  survive  me, 
and  to  his  heirs,  executors,  and  assignees 
whomsoever,"  her  whole  estate.  Power  to 
revoke  or  alter  the  settlement  was  reserved 
to  the  spouses  during  their  joint  lives. 
The  husband  predeceased  his  wife,  and 
left  a  will  by  which,  after  providing  for 
certain  legacies,  he  bequeathed  his  whole 
moveable  estate  to  his  wife.  The  wife 
died  without  making  any  further  testa- 
mentary disposition.  Held  that  the  gift 
by  the  wife  in  the  mutual  settlement  to 
her  husband,  and  to  his  heirs,  executors, 
and  assignees,  was  conditional  upon  his 
survivance  of  her,  and  that  as  he  had 
predeceased,  her  estate  fell  to  her  heirs 
in  mobilibus  ab  intestaia  (BailUe's  Exr.  v. 
Baillie,  1899,  1  F.  974,  followed).  Garden's 
Exr.  V.  Mare,  1913,  S.  C.  285;  50  S.  L.  E. 
249;  1912,  2  S.  L.  T.  482. 

59.— Destination— Heirs  in  mobilibus— 
Time  of  Ascertaining.— A  testatrix,  after 
giving  directions  as  to  payment  of  the 
annual  income  of  the  residue  of  her  estate, 
directed  her  trustees  on  the  death  of  the 
last  survivor  of  the  children  of  A.  to  pay 
the  residue  to  "my  heirs  in  mobilibus 
according  to  the  law  of  Scotland."  Held 
by  Lord  Hunter  (Ordinary)  that  the  heirs 
in  mobilibus  fell  to  be  ascertained  at  the 
date  of  death  of  the  testatrix.  Brovm 
V.  Brotm's  Trs.,  1911  (0.  H.),  2  S.  L.  T. 


513. 

474. 


The  Court  adhered.     1912,  1  S.  L.  T. 


60.  Destination  —  Heirs  in  mobilibus— 
Time  of  Ascertaining— Object  of  Gift.— A 
testator  directed  his  trustees  to  hold  part 
of  the  residue  of  his  estate  in  equal  shares 
for  his  son  and  daughter  in  liferent  and 
for  their  issue  respectively  in  fee,  vesting 
in  the  issue  being  postponed  until  their 
parent's  death.  He  declared  that  if  either 
child  died  without  issue,  the  share  life- 
rented  by  such  child  should  fall  to  the 
testator's  heirs  in  mobilibus,  and  that 
neither  of  the  children  should  have  any- 
vested  right  in  the  capital.  Both  children 
survived  the  testator,  and  the  daughter 
subsequently  died  unmarried,  but  leaving 
a  will.  Held  (diss.  Lord  Salvesen)  that  the 
testator's  heirs  in  mobilibus  fell  to  be  ascer- 
tained at  his  death,  and  accordingly  that 
the  share  liferented  by  his  daughter  fell 
to  be  divided  equally  between  the  son  and 
the  daughter's  executor  (Muirhead's  Trs.  v. 
Torrie,  1913,  S.  C.  85,  distinguished). 
Hannay's  Trs.  v.  Graham,  1913,  S.  C.  476; 
50  S.  L.  E.  310;  1913,  1  S.  L.  T.  91. 

61.  Destination  —  Heir  of  Entail— Pro- 
perty Disentailed. — A  destination  to  the 
heirs  of  entail  in  possession  of  an  estate 
rendered  inoperative  by  the  disentail  of  the 
estate  prior  to  the  succession  opening,  and 
heir-at-law  of  testator  preferred.  Schanh 
v.  Schank,  1895,  22  E.  845;  32  S.  L.  E. 
634 ;  3  S.  L.  T.  66. 

62.  Destination— "Heirs"—  "Lawful 
Issue"— Time  of  Ascertainment— Vesting 
Postponed.— A  testator  directed  his  trustees 
to  "hold  and  invest  and  secure  (first)  to 
and  for  the  use  and  behoof  of  William 
Cunningham  ...  in  liferent,  for  his  life- 
use  allenarly ;  .  .  .  and  to  and  for  the  use 
and  behoof  of  the  lawful  issue  of  his  body, 
whom  failing,  to  and  for  the  use  and  behoof 
of  the  said  James  Cunningham  and  his 
heirs  in  fee,  the  sum  of  £1400  sterling." 
Held  by  the  Lord  Ordinary  that  vesting 
being  postponed  until  the  death  of  the 
liferenter,  it  took  place  in  James  Cunning- 
ham's heirs  as  ascertained  at  that  date. 
Anderson  V.  Cunningham's  Trs.,  1906  (0.  H.), 
14  S.  L.  T.  588. 

63.  Destination-over  to  Heirs— Payment 
Postponed  by  Liferent.  —  {Bmmnan  v. 
Bouman,  1899  (H.  L.),  1  F.  69  ;  36  S.  L.  K. 
959;  7  S.  L.  T.  159,  followed.)  Hendry's 
Trs.  V.  Patrick,  1905  (0.  H.),  13  S.  L.  T.  503. 


993 


SUCCESSION 


994 


64.  Destination — Heritage— To  Husband 
and  Wife  in  Conjunct  Fee  and  Liferent  and 
Survivor. — When  a  right  is  taken  to  the 
husband  and  to  the  longest  liver  and  their 
heirs,  the  fee  is,  in  the  event  of  the  wife's 
survivorship,  adjudged  to  belong  solely  to 
the  wife  to  the  entire  exclusion  of  the 
husband's  heirs,  as  if  the  right  had  been 
granted  in  the  same  terms  to  two  strangers. 
Knox  V.  Knox's  Trs.,  1905  (O.  H.),  13  S.  L.  T. 
406. 

65.  Destination —"  Nearest  in  Kin."— 
Opinion  (per  Ld.  Kinnear)  that  in  con- 
struing the  words  "  nearest  in  kin  "  occur- 
ring in  a  settlement  there  is  no  presump- 
tion to  be  founded  on  any  supposed  primary 
meaning  of  these  words  as  indicating 
nearest  in  kin  at  the  death  of  the  testator. 
Johnston's  Trs.  v.  Dewar,  1911,  S.  C.  722; 
48  S.  L.  E.  582;  1911,  1  S.  L.  T.  316. 

66.  Destination  —  "Nearest  of  Kin 
According  to  Law" — Intestate  Moveable 
Succession  (Scotland)  Act,  1855  (18  &  19 
Vict.  c.  29).  —  Held  that  the  words 
"nearest  of  kin  according  to  law,"  occur- 
ring in  a  settlement,  meant  the  heirs 
in  mobilibus  at  common  law  before  the 
passing  of  the  Intestate  Moveable  Succes- 
sion Act,  1855.  Murray's  Judicial  Factor 
V.  Melrose,  1910,  S.  C.  924;  47  S.  L.  K. 
778;  1910,  2  S.  L.  T.  60. 

67.  Destination  —  Per  Stirpes  or  Per 
capita— "Among."— A  gift  of  residue 
equally  "among  my  cousins  the  B.'s  and 
the  children  of  my  uncle  James  "  held  to  be 
divisible  per  capita,  children  born  after  the 
death  of  the  testator  sharing.  Cvmning- 
ham's  Trs.  v.  Blackwell,  1909,  S.  C.  219; 
46S.  L.  E.  175;  16  S.  L.  T.  592. 

68.  Destination  —  Per  stirpes  or  Per 
capita  Division— "Equally  Amongst  .  .  . 
and  that  Equally."— A  testator  directed 
that  the  share  of  residue  falling  to  his 
daughter  Agnes  should  be  held  by  his 
trustees ;  that  the  interest  should  be  paid 
to  her,  and  failing  her  to  her  children ;  and 
that  the  fee  should  be  paid  to  the  issue  of 
her  children.  With  regard  to  any  accre- 
tions to  Agnes's  share,  he  directed  that 
these  were  to  be  dealt  with  "as in  the  case 
of  her  own  share,"  and  that  "failing  her 
children  leaving  lawful  issue,  then  the  fee 
(of  such  accretions)  .  .  .  shall  be  allotted 
and  paid  equally  amongst  the  issue  of  her 
children,  and  that  equally  share  and  share 
alike."  The  liferent  conferred  on  Agnes's 
children  was  held  in  1890  to  be  a  joint 


liferent  to  them  and  the  survivor.  Eeld 
that  the  fee  of  Agnes's  original  share  fell 
to  be  divided  among  the  issue  of  her 
children  per  stirpes  (Inglis  v.  McNeil,  1892, 
19  E.  924;  and  Searcy's  Trs.  v.  Allhmry, 
1907,  S.  C.  823,  applied).  Binnie's  Trs.  v. 
Prendergast,  1910,  S.  G.  735;  47  S.  L.  E. 
271;  1910,  1  S.  L.  T.  49.  Reversed  on 
appeal,  1911  (H.  L.),  S.  C.  6;  48  S.  L.  E. 
251 ;  1911,  1  S.  L.  T.  142. 

69.  Destination  —  Per  stirpes  or  Per 
capita  Division— "Families." — A  testator 
directed  his  trustees  to  divide  the  residue 
of  his  estate  "  in  equal  proportions  amongst 
the  families  of  A.  and  B.,  share  and  share 
alike."  Held  that  the  residue  fell  to  be 
divided  between  the  families  of  A.  and  B. 
per  stirpes,  and  per  capita  in  the  family. 
Searcy's  Trs.  v.  Allbuary,  1907,  S.  C.  823 ; 
44  S.  L.  E.  536 ;  14  S.  L.  T.  898. 

70.  Destination— "Survivor "—" Other." 

— "  Survivor  "  held  equivalent  to  "  other." 
Smith's  Trs.  v.  Smith's  Trs.,  1905,  7  F.  815  ; 
42  S.  L.  E.  657;  13  S.  L.  T.  190.  [Of. 
voce  Succession,  No.  349,  Col.  2165,  of 
Scots  Digest,  2nd  Series.] 

71.  Destination— "Suiviving"—"Other." 
— A  testatrix  gave  a  share  of  her  estate  to 
each  of  her  three  daughters  in  liferent  and 
to  their  issue  respectively  in  fee,  and 
declared  that  in  the  event  of  the  death  of 
any  daughter  without  issue  her  share 
should  go  to  the  "surviving"  daughters 
in  liferent  and  their  issue  in  fee.  Two  of 
the  daughters  died  leaving  issue,  but  the 
last  survivor  of  the  daughters  died  without 
issue.  Held  by  Lord  Ormidale  (Ordinary) 
— giving  the  word  "  surviving  "  its  ordinary 
signification — that  the  issue  of  predeceasing 
daughters  were  not  entitled  to  any  part  of 
the  share  of  the  last  survivor  of  the 
daughters,  but  that  the  share  fell  into 
intestacy.  Stevenson's  Trs.  v.  Stevenson, 
1913  (0.  H.),  1  S.  L.  T.  292. 

72.  Destination — "Surviving  Children" 
— Surviving  Grandchildren.—  "  Surviving 
children"  held  not  to  include  surviving 
grandchildren.  McDonald's  Trs.  v.  Gordon, 
1909  (0.  H.),  2  S.  L.  T.  321. 

73.  Forfeiture — Deed  of  Appointment — 
Clause  of  Forfeiture  in  the  Event  of 
Appointment  being  Impugned— Impugning 
—  Statement  of  Contentions  in  Special 
Case. — A  deed  of  appointment  contained  a 
clause  of  forfeiture  which  declared  that 
any  of  the  appointees  who  impugned  the 
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appointment  "in  any  manner  of  way" 
should  forfeit  all  interest  to  the  same 
effect  as  if  they  had  been  entirely  excluded 
from  any  share  in  the  appointed  fund.  In 
a  special  case  brought  to  determine  the 
validity  of  the  deed,  held  that  the  state- 
ment in  the  special  case  of  contentious 
questioning  the  validity  of  the  provisions 
did  not  bring  the  parties  stating  them 
within  the  terms  of  the  forfeiture  clause  so 
as  to  forfeit  all  right  to  benefit  under  the 
deed.  Collins'  Trs.  v.  Collins,  1913,  S.  C. 
588;  50  S.  L.  E.  421;  1913,  1  S.  L.  T. 
185. 

74.  Heir  —  Disinherison. —  A  testator 
directed  a  perpetual  trust  for  the  decoration 
of  Oban  with  statues  of  himself  and  his 
family  and  other  similar  projects.  No 
ultimate  successor  being  appointed,  held 
that  the  heir  was  entitled  to  the  estate  free 
from  burden,  on  the  principle  that  you 
cannot  disinherit  your  heir  unless  you 
appoint  some  person  to  take  his  place. 
M'Caig  v.  Glasgow  University,  1907,  S.  C. 
231 ;  44  S.  L.  E.  198 ;  14  S.  L.  T.  600. 

75.  Heritage  —  Heirs -Portioners  —  Prae- 
cipuum. — Where  property  had  devolved 
upon  heirs-portioners  it  was  held,  in  an 
action  by  the  eldest  heir-portioner  to  have 
determined  the  extent  of  the  property 
carried  to  her  ex  jure  prcBcipui,  that  she  was 
entitled  to  the  mansion-house,  gardens, 
stables  and  certain  offices  adjacent  to  the 
house,  the  main  avenue  and  lodge,  and 
poultry  run,  but  not  to  certain  parks  and 
other  subjects  which  were  not  proved  to  be 
necessary  adjuncts  to  the  mansion-house. 
Callander  v.  Harvey,  1914  (0.  H.),  2 
S.  L.  T.  250. 

76.  Intestacy  —  Representation  —  In- 
testate Moveable  Succession  (Scotland) 
Act,  1855,  sec.  1. — Held  (following  Ormiston 
V.  Broad,  1862,  1  M.  10)  that  there  can  be 
no  representation  through  a  grand-aunt. 
Macmillan  v.  Macmillan,  1909  (0.  H.),  1 
S.  L.  T.  35. 

77.  Intestacy— Eepresentation  in  Move- 
ables —  Collation  —  Intestate  Moveable 
Succession  (Scotland)  Act,  1855  (18  Vict, 
c.  23),  sees.  1  and  2. —  Held  (by  seven 
Judges)  that  sees.  1  and  2  of  the  Intestate 
Moveable  Succession  Act,  1855,  must  be 
read  together,  and  accordingly  that  the 
proviso  contained  in  sec.  1,  limiting  repre- 
sentation, also  applied  to  sec.  2,  and 
excluded  the  son  of  a  predeceasing  cousin. 


who  was  the  heir  in  heritage  of  an  intestate, 
from  collating  the  heritage  and  claiming 
from  a  surviving  cousin,  who  was  the  sole 
next-of-kin,  a  share  of  the  moveable  estate 
{Jamieson  v.  Walker,  1896,  23  E.  547, 
overruled).  Observations  (by  the  Lord 
President)  upon  sees.  1  and  2  of  the 
statute.  Colville's  Judicial  Factor  v.  Nicoll, 
1914,  S.  C.  62;  51  S.  L.  E.  62;  1913, 
2  S.  L.  T.  345. 

78.  Legacy— Conditional  Legacy— Clause 
of  Forfeiture— Intimation  by  Trustees  to 
Beneficiaries. — A  testator  by  his  will  gave 
the  residue  of  his  estate  in  liferent  to  his 
brothers  and  sisters,  and,  after  the  death 
of  the  last  survivor  of  them,  in  fee  to  his 
nephews  and  nieces  then  alive,  per  capita. 
With  regard  to  his  brother  A.  E.,  who  was 
then  resident  in  America,  he  declared  that 
the  provisions  made  in  favour  of  him  and 
his  children  should  only  take  effect  in  the 
event  of  his  and  their  returning  to  Scotland 
within  three  years  from  the  date  of  the 
testator's  decease  and  thereafter  continuing 
to  reside  permanently  in  Scotland;  and 
that  in  the  event  of  their  failing  so  to 
return  and  remain  the  provisions  conceived 
in  their  favour  would  be  forfeited.  The 
testator  died  in  1873.  His  brother  A.  E. 
returned  to  Scotland  within  the  prescribed 
period  and  enjoyed  his  liferent  provision 
until  his  death.  His  two  sons  did  not  so 
return.  In  a  multiplepoinding  raised  by 
the  testator's  trustees  in  1909,  after  the 
death  of  the  last  liferenter,  A.  E.'s  sons 
claimed  the  shares  conditionally  bequeathed 
to  them,  and  averred  that  they  had  no 
knowledge  of  their  uncle's  (the  testator's) 
death  and  of  the  provisions  in  their  favour 
until  long  after  the  expiry  of  three  years 
from  the  date  of  his  decease.  Held  that 
as  no  opportunity  had  been  given  to  A. 
E.'s  sons  of  making  an  election  between 
remaining  in  America  or  returning  to 
Scotland,  forfeiture  of  their  provisions  had 
not  been  incurred.  Rodger's  Trs.  v.  Allfrey, 
1910,  S.  C.  1015;  47  S.  L.  E.  869;  1910, 
2  S.  L.  T.  157. 

79.  Legacy  —  Condition  —  Purification- 
Undertaking    to    Satisfy    Condition.— A 

testator  directed  his  trustees  to  pay  to  his 
widow  the  income  of  the  residue  of  his 
estate,  and  on  her  death  to  pay  a  number 
of  legacies.  Power  was  conferred  on  the 
widow  to  accelerate  payment  of  all  or  any 
of  the  legacies  by  surrendering  her  liferent 
over  them.  One  of  the  legacies  was  to  the 
University  of  Glasgow  for  the  endowment 


997 


SUCCESSION 


998 


of  a  chair,  and  was  subject  to  the  declara- 
tion that  "should  either  I  or  my  wife 
endow  any  chair  in  the  Glasgow  or  other 
university  before  the  death  of  the  survivor, 
then  this  bequest  shall  fall."  The  widow 
having  elected  to  claim  her^ws  relicice,  by 
formal  deed  surrendered  her  whole  rights 
under  the  will,  and  consented,  so  far  as  she 
competently  could,  to  the  immediate  pay- 
ment of  the  legacies,  and  further,  bound 
herself  not  to  endow  any  chair  in  Glasgow 
or  any  other  university.  Held  that  the 
trustees  were  not  entitled  to  make  payment 
of  the  legacy  until  after  the  death  of  the 
widow.  Jac¥s  Trs.  v.  Jack,  1913,  S.  C. 
815;  50  S.  L.  E.  536;  1913,  1  S.  L.  T. 
341. 


80.  Legacy— Cmnulative  or  Substitution- 
ary. —Terms  of  testamentary  writings  from 
which  held  that  legacies  of  the  same  amount 
bequeathed  in  different  writings  were  substi- 
tutionary and  not  cumulative.  Miller's  Trs. 
V.  KirkaUy,  1905  (0.  H.),  13  S.  L.  T.  73. 

81.  Legacy — Cumulative  or  Substitution- 
ary— Revocation. — Circumstances  in  which 
held  that  legacies  of  different  amount  be- 
queathed in  different  writings  were  sub- 
stitutionary and  not  cumulative.  Eermie's 
Trs.  V.  fVati,  1904,  12  S.  L.  T.  195. 

82.  Legacy — Cumulative  or  Substitution- 
a,ry — Satisfaction — Debitor  non  presumitur 
donare. — A  father  was  party  to  a  deed  of 
separation  between  his  son  and  daughter-in- 
law,  in  which  he  bound  himself  to  pay  to 
the  lady  an  annuity  of  £1000  terminable 
on  the  reconciliation  of  the  spouses.  He 
afterwards  executed  a  trust-settlement  by 
which  he  directed  his  trustees  to  pay  to  his 
daughter-in-law  an  alimentary  annuity  of 
£1000,  restricted  to  £250  in  the  event  of 
her  re-marriage.  Circumstances  in  which 
.held  that  the  annuity  conferred  by  the 
settlement  was  in  substitution  for  that 
secured  by  the  deed  of'  separation.  Camp- 
bell's Trs.  V.  Adamson,  1911,  S.  C.  1111; 
49  S.  L.  E.  908;  1911,  2  S.  L.  T.  101. 

83.  Legacy  — Falsa  demonstratio. — Held 
that  a  legacy  "  to  the  mission  to  the  Wynds, 
Glasgow,"  was  intended  for  a  mission 
known  as  the  "  Wynd  Church,"  which  at 
one  time  was  carried  on  in  the  Wynds,  but 
before  the  testator's  death  had  been  trans- 
ferred to  another  district  of  Glasgow. 
M'Grouther's  Trs.  v.  Lord  Advocate,  1907 
<0.  H.),  15  S.  L.  T.  652. 


84.  Legacy — Lapse.— //(jM  that  a  legacy 
to  a  parish  school  did  not  lapse,  as  the 
general  intention  of  the  testator  appeared 
to  be  to  promote  education.  M'Kune's  Trs. 
V.  M'Kerrow,  1908  (0.  H.),  16  S.  L.  T.  18. 

85.  Legacy— Object  of  Gift.— Held  that  a 
legacy  to  the  "  India  Mission  of  the  Church 
of  Scotland,  Bombay,"  did  not  lapse  owing 
to  the  abandonment  of  the  mission  in  the 
city  of  Bombay  prior  to  the  testator's 
death,  there  being  a  mission  in  Bombay 
Presidency.  Allison  v.  Anderson,  1907 
(0.  H.),  15  S.  L.  T.  529. 

86.  Legacy— Objects  of  Gift— "  Children  " 
— Illegitimate  Children.— A  woman  in  con- 
templation of  marriage  executed  an  inter 
vivos  trust-deed.  One  of  the  purposes  was 
"for  behoof  of  the  child  or  children  born 
or  to  be  born  of  me."  At  the  date  of 
executing  the  trust-deed  the  truster  had 
two  illegitimate  daughters.  Held  that  the 
words  did  include  the  illegitimate  children. 
Gentle's  Trs.  v.  Bunting,  1908  (0.  H.),  16 
S.  L.  T.  437. 

87.  Legacy  —  Objects  of  Grift  — Class  — 
Direction  to  Hold— Distribution. — Where 
trustees  are  directed  to  hold  a  fund  for 
distribution  among  the  children  of  A.  B., 
who,  being  sons,  shall  attain  majority,  or, 
being  daughters,  shall  attain  majority  or 
marry,  the  members  of  the  class  cannot  be 
ascertained  during  the  life  of  A.  B.,  and 
accordingly  there  can  be  no  interim  distribu- 
tion among  A.  B.'s  existing  major  children. 
H(^e  Johnstone  v.  Sinclair's  Trs.,  1904,  7  F. 
25  ;  42  S.  L.  E.  30;  12  S.  L.  T.  384. 

88.  Legacy  —  Objects  of  Gift  —  Class  — 
Period  of  Distribution— Date  when  Class 
to  be  Ascertained — Post  nati.— A  testator 
directed  his  trustees  to  make  over  the 
capital  of  a  sum  of  money  to  the  younger 
children  of  his  nephew  equally,  share  and 
share  alike,  on  said  children,  if  males, 
attaining  the  age  of  twenty-one  years,  and 
if  females,  on  their  attaining  said  age  or 
being  married.  Held  that  the  period  of 
distribution  was  when  the  eldest  of  the 
class  attained  majority,  that  the  class  was 
to  be  determined  at  that  date,  and  that 
children  born  thereafter  were  not  entitled 
to  share  (JVood  v.  Wood,  1861,  23  D.  338, 
and  Buchanan's  Trs.  v.  Buchanan,  1877, 
4  E.  754,  followed).  Scotfs  Trs.  v.  Scott, 
1909,  S.  C.  773;  46  S.  L.  E.  719;  1909, 
1  S.  L.  T.  504. 
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89.  Legacy— Object  of  Gift— Description 
—Condition — Heir  of  Entail.— A  testator 
bequeathed  interests  in  the  residue  of  his 
estate  "to  the  heir  for  the  time  being 
entitled  to  succeed  under  the  said  deed 
of  entail."  Held  that  the  words  quoted 
were  merely  a  description  of  the  person 
favoured  and  did  not  import  a  condition 
that  he  should  in  fact  be  heir  under  an 
executed  deed  of  entail.  Mackenzie's  Trs. 
V.  Mackenzie's  Admvnistratrix,  1907,  S.  0. 
139;  44  S.  L.  E.  126;  14  S,  L.  T.  498. 
Affirmed  1907  (H.  L.),  S.  C.  17  ;  44  S.  L.  E. 
985 ;  1.5  S.  L.  T.  364.  Of.  Cokile's  Trs.  v. 
Marindin,  1908,  S.  C.  911;  45  S.  L.  E. 
746;  16S.  L.  T.  197. 

90.  Legacy— Object  of  Gift— Destination 
to  Heirs  Entitled  and  Succeeding  under 
Entail— Disentail  of  Property— Destination 
Imperative. — An  heir  of  entail  in  possession 
having  disentailed  an  estate  in  1869, 
executed  a  trust-disposition  and  settlement 
in  which  he  directed  his  trustees,  inter  alia, 
to  sell  the  lands  and  to  hold  the  whole 
remaining  free  income  for  his  liferent 
enjoyment,  and,  failing  him,  for  the  liferent 
by  the  heirs  of  entail  successively  entitled 
and  succeeding  to  the  entailed  estate  of 
Muirhouse,  another  entailed  estate,  and  in 
the  entails  thereof.  The  testator  died  in 
1885,  leaving  a  trust-disposition  and  settle- 
ment by  which  he  disponed  to  his  son,  the 
pursuer  in  the  present  action,  his  whole 
estate  and  also  the  income  and  interest 
arising  from  the  balance  of  the  price  of  the 
disentailed  estate.  His  son,  who  was  heir 
of  entail  in  possession  of  Muirhouse,  having 
brought  the  present  action  of  declarator 
for  disentail  of  the  Muirhouse  estates,  con- 
cluded also  that  after  having  disentailed 
Muirhouse  he  was  entitled  to  the  fee  or 
capital  of  the  funds  held  by  the  trustees 
of  his  father,  being  the  proceeds  of  the  first 
disentailed  estate.  Held  that  on  the  estate 
of  Muirhouse  being  acquired  in  fee-simple, 
after  the  necessary  statutory  procedure, 
the  pursuer  would  be  in  a  position,  by 
evacuating  the  destination  of  Muirhouse 
contained  in  the  said  entails,  to  acquire 
the  fee  or  capital  of  the  funds,  the  proceeds 
pf  the  first  disentailed  estate.  Davidson  v. 
Davidson,  1906  (0.  H.),  14  S.  L.  T.  337. 

91.  Legacy— Object  of  Gift— "Female 
Workers  Employed  in  the  Factory"  — 
Employment  Held  not  to  be  within  Cate- 
gory of  Legacy. — The  pursuer  was  only 
employed  to  do  casual  work  in  connection 
with  the  cleaning  of  the  offices.  Held  that 
she  was  not  within  the  above  description, 


and  was  not  entitled  to  a  legacy.     Young- 
V.  Dick's  Trs.,  1904,  12  S.  L.  T.  20. 

92.  Legacy— Objects  of  Gift— Forfeiture- 
Exclusion  of  Child— Issue. — Held  that  the 
issue  of  a  child,  who  was  precluded  from 
participation  in  trust  bequests,  was  alsO' 
excluded,  and  did  not  come  in  under  a 
general  clause  calling  the  issue  of  a  class 
which  (apart  from  exclusion)  included  his 
parent.  Macfarlane's  Trs.  v.  Macfarlane,. 
1906,  8  F.  787;  43  S.  L.  E.  494;  15 
S.  L.  T.  915. 

93.  Legacy  —  Object  of  Gift  — Heir  of 
Entail  for  Time  Being — Disraxtail  Before 
Expiry  of  Liferent. — A.,  the  creditor  in  a 
heritable  bond  granted  in  1833,  executed 
in  1841  a  disposition,  assignation,  and 
settlement  whereby  she  conveyed  the  bond 
to  certain  parties  in  liferent,  and  the  heir 
of  entail  who  might  be  in  possession  of 
certain  entailed  estates  at  the  expiry  of  the 
liferent  in  fee.  A.  died  in  1842.  In  1881 
decree  of  declarator  of  invalidity  of  the 
entail  was  obtained  by  the  heir  then  in 
possession,  and  the  destination  evacuated 
by  his  trust-disposition  and  settlement. 
The  last  liferenter  died  in  1905.  Held  that 
the  destination  in  the  disposition,  assigna- 
tion, and  settlement  had  failed,  that  the 
bond  became  intestate  succession  of  A., 
and  that  the  party  who  would  have  been 
heir  of  entail  in  possession  in  1905  had  the 
entail  subsisted  then,  had  no  claim  to  the 
bond.  Colvile's  Trs.  v.  Marindim,  1908, 
S.  0.  911 ;  45  S.  L.  E.  746;  16  S.  L.  T. 
197. 

94.  Legacy— Objects  of  Gift—"  Relations 
of  Like  Degree  in  Scotland." — An  Australian 
relative  of  a  testator,  happening  to  be  on 
a  visit  to  Scotland,  unsuccessfully  main- 
tained that  he  was  entitled  to  a  share  of 
a  bequest  in  favour  of  "  A.  B.  of  Scotland 
.  .  .  and  relatives  of  like  degree  in  Scot- 
land." Argo  V.  Elmslie,  1905,  8  F.  67; 
43  S.  L.  E.  23;  13  S.  L.  T.  480. 

95.  Legacy— Object  of  Gift— "Successor '" 
of  Executor.— See  Michie's  Exrs.  v.  Michie, 
1905,  7  F.  509;  42  S.  L.  E.  386;  12 
S.  L.  T.  738. 

96.  Legacy— Payment  —  Acceleration  of 
Payment— Legacies  Conditional  and  Uncon- 
ditional Payable  on  Death  of  Liferentrix— 
Surrender  of  Liferent.— A  testator  directed 
his  trustees  to  pay  to  his  widow  the  income 
of  the  residue  of  his  estate  in  full  of  her 
legal  rights,  and   on   her  death  to  pay  a 
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number  of  legacies,  some  of  which  were 
unconditional  and  others  were  subject  to 
-a  clause  of  survivorship  and  conditions  in 
favour  of  issue.  He  also  directed  that  the 
surplus  residue  after  payment  of  legacies 
should  be  applied  in  augmenting  any  of 
the  legacies  or  in  helping  institutions  akin 
to  those  favoured  in  the  will.  Power  was 
•conferred  on  the  widow  to  acclerate  pay- 
ment of  all  or  any  of  the  legacies  by  surren- 
dering her  liferent  over  them.  The  widow 
■elected  to  claim  her  jus  relidce,  and  there- 
after, by  formal  deed,  surrendered  her 
whole  rights  under  the  settlement,  and 
also  consented,  so  far  as  she  competently 
•could,  to  the  immediate  payment  of  the 
legacies.  Held  (!)  that  the  unconditional 
legacies,  having  vested  indefeasibly  o  morte 
iestatoris,  were,  owing  to  the  surrender  of 
the  liferent,  payable  immediately,  provided 
the  trustees  had  sufficient  funds  to  pay  all 
the  legacies ;  and  (2)  (diss.  Ld.  Johnston) 
that  the  contingent  legacies,  in  which 
vesting  was  postponed  until  the  death  of 
the  widow,  were  not  payable  until  that 
event,  the  surrender  of  the  liferent  having 
no  efifect  in  acclerating  the  period  of  vesting. 
Jaelc's  Trs.  v.  Jack,  1913,  S.  0.  815;  50 
^.  L.  R  536;  1913,  1  S.  L.  T.  341. 

97.  Legacy — Pajrment  —  Insufficiency  of 
Tunds— Residue— Construction  of  a  Clause 
Providing  for  the  Abatement  of,  or  Addi- 
tion from,  any  Surplus  to  Pecuniary 
Legacies. — A  testator  directed  that  if  the 
estate  over  which  she  had  power  of  appoint- 
ment should  be  insufficient  to  pay  the 
legacies  provided  for  in  her  settlement  each 
one  should  suflfer  a  proportional  abatement, 
and  that  should  there  be  a  residue  after 
paying  these  each  should  be  proportionally 
inci'eased.  A  bequest  of  £1000  being 
•declared  void  from  uncertainty,  hdd  that 
the  sum  of  £1000  should  go  to  proportion- 
ally increase  the  other  bequests  contained 
in  her  settlement.  M'Qi-<mfher's  Trs.  v. 
Lord  Advocate,  1907  (0.  H.),  15  S.  L.  T. 
€52. 

98.  Legacy — Satisfaction  of  Debt— Mar- 
riage-Contract—  Provision.  —  Held  that  a 
testamentary  bequest  was  given  in  full 
of  marriage-contract  obligations.  Proclor's 
Trs.  V.  Frodor,  1905,  42  S.  L.  E.  566;  13 
S.  L.  T.  114. 

99.  Legacy  —  Subject  — Annuity — Eight 
to  Bequeath— Sum  Set  Aside  to  Secure- 
Excess. — Trustees  in  good  faith  set  aside 
£20,000  to  secure  an  annuity  in  favour  of  a 
testator's  widow.     The  widow  had  power 


to  bequeath  the  "amount  of  the  said 
annuity,"  and  exercised  the  power.  It 
appeared  that  £20,000  was  more  than  was 
necessary  to  secure  the  annuity,  and  had 
yielded  a  surplus.  Seld  that  the  widow's 
power  entitled  her  to  bequeath  the  full 
£20,000.  Chivas'  Trs.  v.  Stewart,  1907, 
S.  C.  701;  44  S.  L.  E.  15;  14  S.  L.  T. 
357. 

100.  Legacy  —  Subject  —  "  Carriages  "  — 
Motor  Car. — A  bequest  of  "  my  carriages  " 
held  to  include  motor  cars,  where,  shortly 
before  his  death,  the  testator  had  sold  all 
his  horse-drawn  vehicles,  and  used  motor 
cars  only.  Denliolm's  Trs.  v.  Denholm,  1908, 
S.  C.  43;  45  S.  L.  E.  32;  15  S.  L.  T. 
429. 

101.  Legacy— Subject— Heritage — Terms 
Habile  to  Convey  —  "EflFects." — Held  by 
Lord  Dewar  (Ordinary)  that  a  bequest  of 
"eifects"  did  not  include  heritage. 
M'Innes  v.  Hill,  1912  (0.  H.),  1  S.  L.  T.  80. 

102.  Legacy —Subject— Heritage — Terms 
Habile  to  Convey— "Funds."  —  Circum- 
stances in  which  held  by  Lord  Ormidale 
(Ordinary)  that  a  bequest  of  "funds" 
included  heritage.  Sibbald  v.  Lord's  Trs., 
1913  (O.  H.),  2  S.  L.  T.  86. 

103.  Legacy— Subject— Heritage— Terms 
Habile  to  Convey— Titles  to  Land  Consoli- 
dation Act,  1868,  sec.  20— "Residue"  — 
"Capital." — Terms  of  a  will  which  held  to 
deal  only  with  moveable  estate  and  not 
habile  to  convey  heritage.  Bell  v.  Bell, 
1906  (0.  H.),  14  S.  L.  T.  244. 

104.  Legacy— Subject— "  Household  Fur- 
niture and  Plenishings."— S^eM  that  wines 
and  liquors  were  included  in  a  bequest  by 
a  testator  to  his  widow  of  household  furni- 
ture and  plenishing.  Miller's  Trs.  v.  Miller, 
1907,  S.  C.  833;  44  S.  L.  E.  543;  14 
S.  L.  T.  904. 

105.  Legacy— Subject— Specific  Legacy. — 
"I  leave  to  ...  as  at  the  date  of  my 
death  whatever  sum  I  may  have  invested 
in  whisky."  Held  that  the  trustees  were 
bound  to  account  for  the  sum  realised  from 
a  prudent  sale  after  confirmation,  and  were 
not  entitled  to  deduct  warehouse  rent  for 
storage  nor  the  expenses  of  realisation  from 
the  amount  of  the  legacy.  Chapman  v. 
Alexander,  1909  (0.  H.),  1  S.  L.  T.  403. 

106.  Legacy— Subject— Specific  Legacy- 
Bequest  of  "the  Residue  with  all  Right 
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and  Interest  in  "  Certain  Specified  Money. 
— Held  that  a  bequest  received  in  the 
foregoing  terms  did  not  constitute  a  specific 
legacy  of  the  specified  money,  but  merely 
entitled  her  to  the  residue  of  the  estate 
after  payment  of  all  specific  legacies. 
Balmain  v.  Dickinson,  1905  (0.  H.),  13 
S.  L.  T.  435. 


107.  Legacy  —  Subject  —  Specific  Sum 
Described  as  on  Deposit-Beceipt  in  a  Certain 
Bank — Sum  in  said  Bank  Less  than  Sum 
Stated— Deposit  in  Another  Bank— Proof 
of  Intention  to  Transfer  Disallowed— Sum 
Named  Overruling  Description  of  Invest- 
ment. —  A  testator  bequeathed  to  his 
daughter  "the  sum  of  £7000  on  deposit- 
receipt  in  my  name  in  the  Bank  of  Scotland, 
Edinburgh."  He  died  within  a  month 
after  the  execution  of  the  deed  of  bequest. 
It  then  appeared  that  he  had  in  the  Bank 
of  Scotland  a  deposit-receipt  for  only  £5000, 
but  that  he  had  in  the  Union  Bank  a 
deposit-receipt  for  £2000.  His  trustees 
and  his  daughter  averred  that  it  had  been 
the  intention  of  the  testator  to  combine 
these  deposit-receipts  into  one  deposit- 
receipt  in  the  Bank  of  Scotland  for  £7000, 
and  asked  for  proof  as  to  this.  The  Lord 
Ordinary  refused  to  allow  proof,  but  on  a 
construction  of  the  deed  held  that  it  was 
the  intention  of  the  testator  to  benefit  his 
daughter  to  the  extent  of  £7000,  and  that 
she  was  entitled  to  both  sums  on  deposit- 
receipt.  Gellatly's  Trs.  v.  Royal  Injirmary 
of  Edinburgh,  1905  (0.  H.),  13  S.  L.  T. 
38. 

108.  Legacy — Subject — Specific  or  Demon- 
strative— Residue  Clause — Specific  Bequest 
Included  in  Beijuest  of  Residue— Subject  of 
Specific  Bequest  Available  for  Satisfaction 
of  Demonstrative  Legacy.  —  A  testator 
directed  her  trustees  to  divide  among  her 
children  "  the  sum  of  £400,  which  I  received 
from  the  estate  of  my  late  husband."  In 
a  later  clause  she  disposed  of  the  residue 
of  her  estate,  expressly  including  in  the 
residue  so  disposed  of  "all  real  property 
and  mortgages  over  real  and  personal 
property  in  Demerara  or  elsewhere."  At 
her  death  the  sum  of  £400,  which  she  had 
received  from  her  said  husband,  was  not 
extant,  and  she  left  no  estate  except  real 
property  and  mortgages  over  real  and 
personal  property  in  Demerara.  Held  that 
the  bequest  of  £400  was  a  demonstrative 
legacy,  and  was  payable  out  of  the  said 
estate  which  the  testator  had  left.  M'Kenzie 
V.  BarWs  Trs.,  1905  (0.  H.),  13  S.  L.  T. 
501. 


109.  Legacy — Trustees— Assumed  Trus- 
tee.— A  legacy  to  "each  of  my  trustees 
who  shall  accept  office  and  act"  held  not 
to  include  an  assumed  trustee.  Wilson's 
Trs.  V.  Wilson,  1909  (O.  H.),  1  S.  L.  T. 
124. 

110.  Passive  Title — Succession— Vitious 
Intromission. — J.  C.  was  accustomed  to 
conduct  the  sale  of  crops  and  cattle  of  a 
farm,  and  out  of  the  proceeds  to  pay  the 
rent,  but  had  no  right  to  or  interest  in  the 
stoclc,  &c.,  of  the  farm  of  which  A.  C,  his 
nephew,  was  tenant.  J.  C.  borrowed  £57 
from  G.,  ostensibly  to  pay  the  rent  of  the 
farm.  J.  C.  died  and  A.  C.  was  appointed 
his  executor  quA  next-of-kin,  but  did  not 
take  out  confirmation.  He  unlocked  his 
uncle's  cash-box,  took  out  of  it  a  cheque, 
and  took  it  to  the  drawer,  and  got  him  to 
exchange  it  for  one  in  his  own  favour. 
G.  raised  an  action  against  A.  C,  main- 
taining that  he  had  vitiously  intromitted 
with  the  cheque,  and  bad  thereby  incurred 
liability  up  to  its  amount.  The  Court, 
finding  that  the  cheque  represented  the 
price  of  the  cattle  in  which  J.  C.  had  no 
right  or  interest,  held  that  the  onus  was 
accordingly  on  the  pursuer  to  prove  that 
there  was  any  balance  due  to  J.  C.  by  the 
farm  against  which  he  would  have  been 
entitled  to  retain  the  proceeds  of  the 
cheque,  and  that  he  had  failed  to  discharge 
that  onus,  and  assoilzied  the  defender. 
Qreig  v.  Christie,  1908,  S.  C.  370;  45 
S.  L.  E.  274;  15  S.  L.  T.  667. 

111.  Repugnancy— Gift  of  Fee— Direction 
to  Divide  Followed  by  Direction  to  Hold 
for  Liferent  Alimentary  Use  —  Right  of 
Beneficiary  to  Demand  Payment — Repug- 
nancy.— A  testator  directed  his  trustees 
to  divide  residue  among  his  children,  and 
subsequently  directed  them  to  invest  the 
shares  of  his  two  sons  and  pay  the  produce 
for  their  liferent  alimentary  use.  He  made 
no  provision  for  the  fee  of  those  shares, 
although  he  did  so  with  regard  to  the 
shares  of  the  other  members  of  his  family. 
Held  that  there  being  no  direct  gift  of  fee, 
the  two  sons  were  not  entitled  to  imme- 
diate conveyance  of  their  shares,  but  that 
these  fell  to  be  administered  by  the  trustees, 
there  being  no  repugnancy  between  the 
first  direction  and  the  subsequent  one. 
Millar  v.  Millar's  Trs.,  1907,  45  S.  L.  R.  6 ; 
15  S.  L.  T.  405. 

112.  Repugnancy  —  Gift  Restricted.— In 
this  case  the  Court  recognised  the  possi- 
bility of  a  fee,  given  by  one  part  of  a  deed| 
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being  restricted  by  clauses  in  the  later  parts 
of  the  deed,  the  effect  of  the  later  clauses 
being  to  suspend  payment  during  the  life 
of  the  beneficiary.  Tweeddale's  Trs.  v. 
Tweeddale,  1905,  8  F.  264 ;  43  S.  L.  E.  193  ; 
13  S.  L.  T.  621. 

113.  Satisfaction— Gifts  to  Children— Sub- 
stitutionary Gift — Bequest  to  Children  in 
Lieu  of  Marriage-Contract  Provision— Con- 
ditional Institution  of  Issue. — A  testator 
gave  the  residue  of  bis  estate  to  his  children 
equally,  declaring  that  the  issue  of  any  pre- 
deceasing should  take  "the  parent's  place 
and  share."  Vesting  was  postponed  until 
the  occurrence  of  a  particular  event.  The 
testator  further  declared  that  the  gift  to 
the  children  was  to  be  in  satisfaction  of  a 
provision  already  made  to  them  in  his 
marriage-contract.  A  son  who  survived 
the  testator  and  thus  became  entitled  to  a 
share  of  the  marriage-contract  provision 
died  before  the  term  of  vesting  of  the 
residuary  gift,  leaving  a  child.  On  the 
son's  death  his  share  of  the  marriage-con- 
tract provision  was  claimed  by  his  executor, 
while  his  share  of  the  residuary  gift  passed 
to  his  child.  Held  that  the  amount  of  the 
provision  payable  to  the  executor  fell  to  be 
charged  exclusively  against  the  share  of 
residue  falling  to  the  child  and  not  against 
the  general  residuary  estate.  Scott  v. 
Graham,  1913,  S.  C.  467 ;  50  S.  L.  E.  299 ; 
191.3,  1  S.  L.  T.  69. 

114.  Testing — Powers — Limits  —  Useless 
Purpose — Perpetual  Trust — Public  Policy. 

— Question  discussed :  Does  the  power  testa- 
mentif actio  sanction  the  creation  of  a  trust 
for  a  useless  and  vain  object  1  M'Caig  v. 
Glasgow  University,  1907,  S.  C.  231;  44 
S.  L.  E.  198;  14  S.  L.  T.  600. 

115.  Will— Construction— Ambiguity  in 
Designation    of    Beneficiary- Proof.  —  A 

Scotsman  resident  in  Scotland  left,  along 
with  other  legacies  to  Scottish  charities, 
a  legacy  to  "  'The  National  Society  for  the 
Prevention  of  Cruelty  to  Children."  In  a 
competition  between  "  The  National  Society 
for  the  Prevention  of  Cruelty  to  Children  " 
(London)  and  "The  Scottish  National 
Society  for  the  Prevention  of  Cruelty  to 
Children"  (Edinburgh),  held  {rev.  Ld. 
Hunter)  that  the  designation  in  the  will 
was  ambiguous  and  ^looi  allowed  of  extrinsic 
facts  to  show  the  testator's  intention. 
Nasmyth's  Trs.  v.  National  Society  for  Preven- 
tion of  Cruelty  to  Children,  1913,  S.  C.  412  ; 
50  S.  L.  E.  271;   1913,  1  S.  L.  T.  16. 


Reversed  on  appeal,  1914  (H.  L.),  S.  C.  76; 
51  S.  L.  E.  725;  1914,  2  S.  L.  T.  146. 

116.  Will  —  Construction—"  Belongings  " 
— Lapsed  Legacy. — A  testator  left  a  holo- 
graph settlement  —  "  My  wife  to  hold 
possession  off  all  my  belongings  during  hear 
life  time"  held  (1)  to  give  the  widow  the 
liferent  of  the  whole  estate ;  (2)  that  "  be- 
longings "  included  heritage ;  (3)  that  the 
widow  had  no  power  to  encroach  on 
capital ;  and  (4)  that  "  what  thar  may  be 
over  the  is  diveded  among  heirs  here  to 
mentioned  "  was  not  a  proper  residue  clause, 
and  did  not  carry  lapsed  legacies.  Dunlop 
V.  M'Crorie,  1909  (0.  H.),  1  S.  L.  T. 
544. 

117.  Will  —  Construction  —  Bequest  of 
House  and  Lands  and  all  Outside  or  Inside 
—Personal  Effects  in  Eepositories  in  House. 
— A  testator  bequeathed  to  a  beneficiary 
a  residence,  "  Parkhead  and  all  that  may 
join  that  is  mine,  namely,  buildings,  lands, 
household  furniture,  all  outside  or  inside 
of  the  above-named  place."  Held  that  gold 
watches  and  chains  that  had  been  laid  by 
in  a  writing-desk  in  the  house  were  not 
included  in  the  bequest.  Bennie's  Trs.  v. 
Wait,  1904,  12  S.  L.  T.  195. 

118.  Will— Construction— Claim  by  Issue 
of  Child  Dead  at  Date  of  Settlement.— A 
testator  directed  his  trustees  (5th)  to  hold 
the  residue  of  his  estate  for  his  children  in 
liferent  and  their  children  in  fee.  At  the 
date  of  the  will  the  testator  had  a  grand- 
child by  a  deceased  child  for  whom  he 
made  special  provision  by  the  fourth  pur- 
pose of  his  will.  Held  that  this  grand- 
child had  no  interest  in  residue.  Stewarts 
Trs.  V.  Walker,  1905,  42  S.  L.  E.  426; 
12  S.  L.  T.  801. 

119.  WiU— Construction— Codicil— Will 
and  Codicil  Construed  as  One  Document.— 

A  testatrix  by  her  will  bequeathed  certain 
legacies,  including  one  to  A.,  and  directed 
her  trustees  to  pay  the  residue  of  her 
estate  "  to  the  beneficiaries  already  named." 
By  a  codicil  she  revoked  the  legacy  to  A. 
and  bequeathed  new  legacies  to  B.  and  C. 
Held  that  the  will  and  codicil  must  be  read 
together  as  if  they  formed  one  document, 
and  that  accordingly  the  residue  fell  to  be 
divided  among  the  beneficiaries  thus  ascer- 
tained, i.e.  excluding  A.  but  including  B. 
and  C.  Taylor's  Trs.  v.  Bobinson,  1911, 
S.  C.  334  ;  48  S.  L.  E.  270  ;  1910,  2  S.  L.  T. 
415. 
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120.  Will  —  Construction  —  Contingent 
Gift  of  Residue. — In  this  case  the  Court 
considered  the  terms  of  a  will  (which  the 
Lord  President  characterised  as  blundered, 
and  whose  terms  were  very  special)  and 
held  that  it  operated  a  gift  of  a  share  of 
residue  to  a  lunatic  son,  contingent  on  his 
becoming  sane.  The  son  having  died 
insane,  it  was  held  that  the  sum  which  had 
been  set  aside  to  meet  his  possible  claim 
was  carried  by  the  residue  clause.  Smith's 
Trs.  V.  Smith's  Trs.,  1909,  46  S.  L.  E.  19; 
16  S.  L.  T.  403. 

121.  Will — Construction— Destination— 
Liferent  and  Fee. — A  testator  directed  his 
trustees  to  hold  the  balance  of  his  estate 
for  behoof  of  the  children  of  his  deceased 
daughter  and  to  pay  them  the  annual  pro- 
ceeds in  equal  portions,  and  upon  the 
death  of  the  survivor  of  the  children  to 
divide  said  balance  among  the  grandchildren 
of  Ms  said  deceased  daughter  equally  and 
their  issue  per  stirpes.  In  a  subordinate 
clause  he  went  on  to  declare  that  in  the 
event  of  any  of  the  children  of  his  said 
daughter  dying  leaving  issue,  such  issue 
should,  prior  to  the  time  of  division,  take 
the  share  of  the  annual  proceeds  that  would 
have  been  payable  to  their  parent,  and  in 
the  event  of  any  of  the  children  of  his  said 
daughter  dying  without  leaving  issue,  then 
the  shares  of  the  said  annual  proceeds,  or  of 
the  principal  sum  as  the  case  might  be, 
should  be  divided  equally  among  the  sur- 
viving children  and  the  issue  of  any  who 
might  have  died.  Held  upon  a  construc- 
tion of  these  clauses  that  the  sole  surviving 
son  of  the  testator's  deceased  daughter, 
who  was,  under  a  mutual  settlement, 
universal  legatory  of  the  other  children 
who  had  died,  was  not  entitled  to  an  imme- 
diate conveyance  of  the  estate,  not  having 
a  fee.  Smith  v.  M'Coll's  Trs.,  1910,  S.  C. 
1121;  47  S.  L.  E.  291;  1910,  1  S.  L.  T. 
117. 

122.  Will  — Construction  — Direction  to 
Pay  Expenses  of  Education  of  Children.— 
A  testator  directed  his  trustees  to  pay  the 
expenses  necessary  for  the  education  of  his 
children,  and  added — "  It  is  my  desire  that 
my  sons  Alexander  and  James  should  have 
a  university  education  suitable  to  prepare 
them  for  whatever  profession  they  may 
adopt."  Alexander  was  a  passed  physician, 
and  was  in  practice  near  Leeds.  He  was 
studying  at  Leeds  University  for  an 
additional  diploma  in  public  health,  which 
he  could  not  enter  for  until  he  held  his 


medical  degree  and  had  been  in  practice 
for  at  least  a  year.  He  called  on  the 
trustees  to  defray  the  expenses  connected 
with  his  public  health  diploma.  Seld  that 
he  was  not  entitled  to  these  expenses,  as  he 
had  got  beyond  the  stage  of  preparation 
for  the  profession  of  his  adoption.  Dick's 
Trs.  V.  Dick,  1911,  48  S.  L.  E.  325; 
1911,  1  S.  L.  T.  95. 

123.  Will-  Construction— Foreign  Will- 
Heritage— "  Eflfects." — The  law  of  Scotland 
rules  as  to  whether  a  will  made  abroad 
carries  heritage  in  Scotland.  Where  the 
will  is  in  English,  and  contains  no  technical 
words,  the  Courts  of  Scotland  construe  it 
for  themselves.  The  word  "effects"  held 
not  to  include  heritage.  Griffith's  Factor  v. 
(Griffith's  Exrs.,  1905,  7  F.  470;  42  S.  L.  E. 
361 ;  12  S.  L.  T.  730. 

124.  Will  —  Construction  —  Forfeiture 
Clause — Ambiguity. — An  antenuptial  con- 
tract of  marriage  contained  certain  provi- 
sions by  the  wife  in  favour  of  the  husband, 
also  a  renunciation  of  his  legal  rights  by  the 
husband.  During  the  marriage  the  parties 
entered  into  an  agreement  for  the  termina- 
tion of  the  marriage  trust,  which  provided 
that  the  husband's  renunciation  of  his  legal 
rights  contained  in  the  marriage-contract 
should  remain  effective.  Thereafter  the 
wife  executed  a  will  by  which  she  made 
certain  provisions  in  favour  of  her  husband 
which  were  declared  to  be  in  full  of  his 
legal  rights  and  all  other  claims  competent 
to  him.  The  will  contained  a  forfeiture 
clause  which  provided  that  in  the  event 
of  the  husband  stating  any  other  claim  or 
right  the  provisions  in  his  favour  under  the 
will  should  become  null  and  void.  Held 
by  Lord  Skerrington  (Ordinary)  that  the 
challenge  by  the  husband  of  the  validity 
of  the  agreement  did  not  involve  forfeiture 
of  his  provisions  under  the  will.  Hay  v. 
Hay's  Trs.,  1913  (O.  H.),  1  S.  L.  T.  54. 

125.  Will— Construction— Gift  of  Joint 
Liferent— Securing  Liferenter— Accretion, 
— A  testator  directed  his  trustees  to  set 
aside  a  certain  share  of  residue,  and  to  hold 
it  "in  trust  for  behoof  of  my  son  J.,  his 
wife  and  family  for  alimentary  use  .  .  . 
(and  afterwards  to  their  issue  in  fee)."  Held 
in  a  special  case  that  the  gift  to  J.,  his 
wife  and  family,  was  a  joint  liferent,  and 
that  the  last  survivor  of  them  was  entitled 
to  the  liferent  of  the  whole  fund.  Napier's 
Trs.  v.  Napier,  1908,  S.  C.  1160 ;  45  S.  L.  E. 
849;  16  S.  L.  T.  287. 
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126.  Will— Construction— Gift  of  Share 
of  Residue  with  Clause  of  Keturn — Continu- 
ing Trust— Trustees'  Liability  to  Account 
After  Share  Paid  Over. — A  testatrix  directed 
that  the  residue  of  her  estate  should  be 
equally  divided  between  her  two  daughters 
Jessie  and  Margaret  and  her  son  James, 
and  that  in   the  event  of   her  daughter 
Margaret   having  no   children,  her  share 
should  return  to  the  family  of  the  testa- 
trix's other  daughter  Jessie,  if  not  spent 
■during    Margaret's    lifetime.      Margaret's 
share  having  been  paid  over  to  her  upon 
the  death  of  the  testatrix,  the  Lord  Ordin- 
ary (Skerrington)  assumed  that  the  above 
clause  created  an  obligation  on  Margaret 
to  make  furthcoming  to  her  sister's  family 
Any  portion  of  her  share  which  might  be 
extant  at  her  death,  but  lield  that  the  share 
■did  not  thereafter  remain  subject  to  a  trust 
in  favour  of  Jessie's  family,  and  that  upon 
Margaret's  death  without  issue  there  was 
mo    duty    incumbent    on    the    testatrix's 
trustees  to  recover  the   share   (so  far  as 
unspent)  and   pay   it  to  Jessie's  family. 
Masson  v.   Scotfs   Trs.,    1910    (0.   H.),    2 
-S.  L.  T.  28. 


127.  Will  —  Construction  —  Intention  of 
Testator — Whether  to  be  Ascertained  by 
Construction  of  Settlement  as  at  Date  of 
/Death  or  from  Consideration  of  State  of 
Affairs  at  Date  of  Settlement.— SsM  that 
the  true  intention  of  a  testator  in  regard 
to  the  disposition  of  his  affairs  after  his 
death  is  to  be  ascertained  by  a  construction 
of  his  written  settlement  which  speaks  as 
at  his  death,  and  not  from  a  consideration 
of  the  state  of  his  affairs  as  at  the  date 
of  his  settlement  and  from  his  presumed 
intention  as  at  that  date.  Bot/d  v.  Boyd's 
Trs.,  1906  (0.  H.),  13  S.  L.  T.  875. 

128.  Will— Construction— Lapsed  Legacy 
—Residue  or  Intestacy.— A  testator  gave 
his  whole  estate  to  his  brother  and  sister 
under  burden  of  a  legacy  which  his  trustees 
were  directed  to  administer.  Seld  by  the 
Lord  President,  for  Lord  Guthrie  (Ordin- 
ary), that  upon  the  lapse  of  the  legacy 
through  impossibility  of  administration  the 
unexpended  balance  thereof  fell  into  residue. 
Laurie  V.  Brown,  1911  (0.  H.),  1  S.  L.  T.  84. 

129.  Will  —  Construction  —  Liferent  to 
Widow  of  "  One  -  third  of  Income  of 
Residue"— Securing  Liferent— Payment  of 
Capital  to  Beneficiaries  during  Widow's 
Lifetime. — A  testator,  after  providing  under 
his  settlement  for  payment  of  certain  small 
annuities,  directed  his  trustees  to  pay  "  one- 


third  of  the  annual  income  of  the  residue  " 
of  his  estate  to  his  widow,  and  thereafter 
to  hold  the  residue  (subject  to  the  fore- 
going liferents)  for  behoof  of  the  whole  of 
his  children.  Held  that  "  one-third  of  the 
annual  income  of  the  residue  "  was  equiva- 
lent to  the  annual  income  of  one-third  of 
the  residue,  and  that  the  trustees  were 
therefore  entitled,  after  making  provision 
for  payment  to  the  widow  of  the  income 
of  one-third,  to  pay  away,  during  her  life- 
time, the  capital  of  the  estate  to  the  bene- 
ficiaries. Robertson's  Trs.  v.  Black,  1910, 
S.  C.  1132;  47  S.  L.  R.  839;  1910,  2 
S.  L.  T.  149. 

130.  Will  —  Construction  —  Name  and 
Arms  Clause  —  Destination  —  Condition  — 
Use  of  Testator's  Surname.— A  testator  by 
his  settlement  destined  the  estate  of  Tean- 
inieh  to  a  series  of  heirs,  under  the  condition 
that  the  heirs  taking  benefit  under  the 
destination  should  assume  and  constantly 
thereafter  use  "the  surname,  arms,  and 
designation  of  Munro  of  Teaninich  as  their 
proper  surname,  arms,  and  designation " 
in  addition  to  their  own  surname,  arms, 
and  designation.  Held  (diss.  Ld.  Mackenzie) 
that  a  beneficiary  sufficiently  complied  with 
the  condition  in  the  settlement  by  prefixing 
the  surname  of  "  Munro "  to  his  own  sur- 
name of  "  Spencer  "  and  designing  himself 
"  Munro-Spencer  of  Teaninich  "  (Hunter  v. 
Western,  1882,  9  R.  492,  followed).  Munro's 
Trs.  V.  Spencer,  1912,  S.  G.  933  ;  49  S.  L.  R. 
601;  1912,  1  S.  L.  T.  395. 

131.  Will  — Construction  — Residue 
Clause  —  Income  of  Residue  Given  to 
Widow  Restrictable  to  One -half  in  the 
Event  of  Re-marriage — Income  Set  Free — 
Residue  or  Intestacy.— A  testator  directed 
his  trustees  to  pay  to  his  widow  the  whole 
income  of  the  residue  of  his  estate,  to  be 
restricted  to  one-half  in  the  event  of  her 
re-marriage.  The  fee  of  the  residue  vested 
in  the  residuary  legatee  a  morte  iestatoris. 
Held  that  upon  the  widow's  re-marriage 
one-half  of  the  income  thereby  set  free  fell 
into  residue,  but  that  the  residuary  legatee 
was  not  entitled  to  demand  payment  of 
one-half  of  the  residue.  Miller's  Trs.  v. 
M'Lellan,  1911  (O.  H.),  1  S.  L.  T.  444. 

132.  Will  —  Construction  — Residue 
Clause  — Lapsed  Legacy  —  Residue  or  In- 
testacy.— Terms  of  a  residue  clause  in  a 
will  which  were  held  wide  enough  to  cover 
certain  legacies  which  had  lapsed  owing  to 
the  failure  of  the  fiars  when  the  liferenters 
of  the  legacies  had  died.    Steele  (Ramsay's 
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Factor)  v.  Smith's  Trs.,  1910  (0.  H.),  1 
S.  L.  T.  87. 

133.  Will  —  Construction  —  Settlement 
with  Codicils  —  Codicil  Executed  for  a 
Specific  Purpose — Reference  to  Codicil  for 
Purpose  of  Modifying  Construction  of 
Settlement  — Vesting.— A  testator  by  his 
settlement  gave  the  liferent  of  his  estate  to 
his  wife,  and  directed  his  trustees  after  her 
death  to  convey  the  residue  to  his  nephew, 
E.  C,  or  to  his  heir-at-law.  It  was  not 
doubted  that  had  this  clause  stood  alone 
vesting  would  have  been  postponed,  but 
by  a  codicil  the  testator  directed  his  trus- 
tees, in  the  event  of  his  nephew  E.  C. 
predeceasing  him  (an  event  which  did  not 
happen),  to  convey  to  the  testator's  wife, 
in  the  event  of  her  surviving  him,  the 
estate  of  C. ;  and  he  declared  the  purpose 
for  which  the  codicil  had  been  executed. 
The  testator  was  survived  by  his  widow 
and  by  E.  C,  and  the  latter  predeceased 
the  former.  Seld  {affg.  Ld.  Guthrie)  that 
as  the  codicil  had  been  executed  for  a 
specific  purpose  unconnected  with  the 
general  destination  of  the  residue  set  forth 
in  the  settlement,  it  could  not  be  held  as 
modifying  the  construction  of  that  clause, 
and  consequently  that  no  right  of  fee  had 
vested  in  E.  C.  at  his  death.  Cordiner  v. 
Cm-diner's  Factm;  1910,  47  S.  L.  E.  260; 
1910,  1  S.  L.  T.  39. 

134.  Will  —  Construction  —  Similar  Be- 
quests—Supplying Omission  by  Implica- 
tion. —  A  will  contained  four  separate 
bequests,  all  of  a  family  character.  The 
terms  of  the  clauses  dealing  with  all  four 
were,  mutatis  mutandis,  the  same,  with  this 
exception,  that  whereas  in  bequests  (One), 
(Two),  and  (Four)  there  was  a  provision  in 
favour  of  a  certain  class  of  beneficiaries,  in 
bequest  (Three)  there  was  no  such  provi- 
sion. Bequest  (Three)  taken  by  itself  was 
neither  ambiguous  nor  uncertain.      Held 

diss.  Ld.  Johnston)  that  the  Court  was  not 
entitled,  in  the  absence  of  a  clear  indication 
in  the  will  that  it  had  been  omitted,  to 
supply  by  implication  the  provision  in 
question  to  the  bequest  in  which  it  was 
awanting  {In  re  Eedfern,  1877,  6  Ch.  Div. 
133,  and  Mellor  v.  Daintree,  1886,  33 
Ch.  Div.  198,  approved  and  distinguished). 
Crawford's  Trs.  v.  Fleck,  1910,  S.  C.  998 ; 
47  S.  L.  E.  755 ;  1910,  2  S.  L.  T.  78. 

135.  Will  —  Construction  —  Supplying 
Words  by  Implication— Marriage-Contract. 
— A  testator  directed  that  the  share  of 
residue  falling  to  his  daughter  should  be 


settled  in  the  same  way  as  specified  in  her 
marriage-contract.  The  marriage-contract 
provided  that  the  wife  should  have  the  life- 
rent of  a  settled  fund,  and  "  In  the  third 
place,  upon  the  death  of  the  wife,  in  the 
event  of  the"  husband  "  surviving  her  and 
of  there  being  issue  of  the  said  marriage," 
that  the  husband  should  have  a  liferent 
and  that  the  fee  should  be  paid  to  the 
children ;  "  And  lastly,  in  the  event  of 
there  being  no  .  .  .  children"  and  of  the 
husband  surviving,  that  he  should  have 
a  liferent,  "and  upon  the  death  of  the" 
husband  that  the  fund  should  revert  and 
belong  to  the  wife's  father,  &c.,  &c.  There 
were  no  children  of  the  marriage  and  no 
provision  was  made  with  regard  to  the  fee 
for  the  event,  which  happened,  of  the  wife 
surviving  the  husband.  Held  that  in  order 
to  give  effect  to  the  intention  of  the  testator 
it  was  necessary  to  supply  to  the  last 
purpose  of  the  marriage-contract  the  pre- 
fatory words  of  the  third  purpose  so  as  to 
make  the  clause  read  "  upon  the  death  of 
the"  wife  "and  upon  the  death  of  the" 
husband.  Scott's  Trs.  v.  Bruce,  1912,  S.  C. 
105 ;  49  S.  L.  E.  81  ;  1911,  2  S.  L.  T.  426. 

136.  Will — Construction — Testamentary 
Directions  G-iven  under  Erroneous  Belief 
in  Fact — Validity. — A  testator  left  a  will 
by  which  he  appointed  executors  to  deal 
with  his  general  estate,  and  also  a  trust- 
disposition  by  which  he  conveyed  to  trustees 
the  estate  of  C.  Prior  to  his  death  the 
testator  had  been  in  negotiation  with  a 
neighbouring  proprietor  for  the  purchase 
from  him  of  certain  fishing  rights  for  the 
benefit  of  C,  and  the  sale  to  him  of  certain 
farms  on  C.  The  testator  believed  the 
transaction  had  been  finally  arranged,  but 
no  binding  agreement  was  in  fact  com- 
pleted at  the  date  of  his  death.  By  a 
codicil  to  his  will  he  directed  his  executors 
to  pay  for  the  fishing  rights  "  which  I  have 
agreed  to  purchase,"  and  authorised  them 
to  receive  "the  amount  arranged  to  be 
paid  "  for  the  farms.  After  his  death  the 
trustees,  with  the  sanction  of  the  Court,, 
carried  through  the  transaction  with  the 
neighbouring  proprietor  on  the  terms  which, 
the  testator  had  beenin  process  of  arranging, 
with  the  result  that  a  large  balance  remained 
in  their  hands.  Held  in  a  question  between 
the  executors  and  the  trustees  that  this 
balance  fell  to  be  retained  by  the  latter  for 
the  purposes  of  their  trust,  in  respect  that 
the  directions  in  the  codicil,  given  with 
reference  to  an  agreement  which  did  not 
exist,  had  no  application  to  the  transaction^ 
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which  had  heen  carried  through  by  the 
trustees  as  an  act  of  administration. 
Cwrie's  Exrs,  v.  Cv/rrie's  Trs.,  1911,  S.  C. 
996  ;  48  S.  L.  E.  854;  1911,  2  S.  L.  T.  35. 

137.  Will— Construction— Words  Import- 
ing Gifts  of  Heritage. — Terms  of  a  testa- 
mentary writing  which  were  held  to  carry 
heritage.  Copland's  Exrs.  v.  Milne,  1908, 
S.  C.  426 ;  45  S.  L.  E.  314  ;  15  S.  L.  T. 
733. 

138.  Will— Construction — Wordslmport- 
ing  Gift  of  Heritage.— Terms  of  testamen- 
tary writing  which  were  held  to  carry 
heritage.  Crmiie  v.  Cooke,  1908,  S.  C.  1178 ; 
45  S.  L.  E.  904;  16  S.  L.  T.  332. 

139.  Will — Construction — Words  Import- 
ing Gift  of  Heritage — Titles  to  Land  Con- 
solidation (Scotland)  Act,  1868  (31  &  32 
Vict.  c.  101),  sec.  20.— A  testatrix,  by  her 
holograph  settlement,  on  the  narrative  that 
she  had  resolved  to  provide  for  the  settle- 
ment of  her  affairs,  after  making  a  number 
of  pecuniary  bequests  and  appointing  a 
trustee  and  executor,  declared  "that  if 
there  be  any  residue  after  all  expenses  and 
legacies  are  paid,  I  bequeath  the  said 
residue  to  my  three  nieces,"  reserving  her 
own  life  use  of  the  "  whole  estate  and 
effects  hereby  conveyed."  Held  that  the 
testatrix's  heritable  property  was  not 
carried  by  the  deed.  Bryden  v.  Cormack, 
1913,  S.  C.  209;  50  S.  L.  E.  76;  1912, 
2  S.  L.  T.  381. 


140.  WiU— Construction— Words  Import- 
ing (1)  Gift  of  Heritage,  and  (2)  Power  of 
Sale.— Terms  of  a  testamentary  writing 
which  were  held  to  carry  heritage,  and  to 
confer  power  to  sell  it.  Jacl^s  Exr.  v. 
Downie,  1908,  S.  G.  718 ;  45  S.  L.  E.  545 ; 
15  S.  L.  T.  989. 

141.  Will — Deposit-Receipt— Destination 
in  Deposit-Receipt. — Circumstances  in  which 
held  that  the  destination  in  a  deposit-receipt 
did  not  operate  as  a  will  (ConneU's  Trs.  v. 
Connell's  Trs.,  1886,  13  E.  1175 ;  23  S.  L.  E. 
857,  followed).  Sillars  v.  M'Alpine,  1907 
(0.  H.),  15  S.  L.  T.  365. 

142.  Will— Mutual  Settlement— Husband 
and  Wife— Revocability  by  Survivor.— A 
husband  and  wife,  who  had  married  in 
1846  without  an  antenuptial  contract,  made 
in  1879  a  mutual  settlement  by  which  each 
spouse  gave  to  the  other  in  the  event  of 


survivance  the  liferent  of  his  or  her  estate, 
and  declared  that  on  the  death  of  the 
survivor  the  residue  of  their  estates  should 
be  divided  equally  among  their  children. 
The  settlement  reserved  powers  to  the 
spouses  to  alter  or  revoke  its  terms  during 
their  joint  lives.  The  wife  survived  the 
husband,  and  left  a  settlement  which  bore 
to  revoke  all  previous  moiiis  causd  deeds 
executed  by  her.  Questions  might  have 
arisen  as  to  which  of  the  spouses  the  pro- 
perty belonged  to.  Held  in  a  special  case 
that  the  mutual  settlement  was  contractual, 
and  so  not  validly  revoked  by  the  wife's 
subsequent  settlement.  Johnstone's  Trs.  v. 
Johnstone's  Trs.,  1908,  45  S.  L.  E.  1 ; 
15  S.  L.  T.  382. 

143.  Will— Mutual  Settlement  —  Power 
to  Husband  to  Consume  Wife's  Estate.— 
By  mutual  settlement  a  wife  conveyed  to 
her  husband  her  whole  estate  with  power 
to  deal  with  it  as  he  pleased.  In  a  subse- 
quent clause  she  provided  that  her  estate 
in  so  far  as  not  consumed  by  her  husband 
should  go  at  his  death  to  certain  other 
persons.  She  predeceased  him.  After  his 
death  —  twelve  years  after  her's  —  her 
trustees  brought  an  action  against  his 
trustees,  in  which  they  claimed  payment 
of  the  whole  amount  of  her  estate  as  at  the 
time  of  her  death.  It  was  proved  that  the 
husband  at  various  times  before  his  death 
realised  the  whole  of  his  wife's  estate  with 
the  exception  of  a  bond  and  disposition  in 
security  for  £6000,  and  paid  the  proceeds 
into  one  or  other  of  his  own  bank  accounts, 
where  they  became  indistinguishably 
immixed  with  his  own  funds.  Held  (diss. 
Ld.  Ardwall)  (1)  that  the  husband  was 
under  no  obligation  to  keep  an  account  of 
his  wife's  estate,  and  accordingly  that  the 
onus  of  proving  that  any  portion  of  the 
wife's  estate  was  unconsumed,  and  of 
identifying  such  portion,  lay  upon  the 
pursuers ;  (2)  that  they  had  failed  to  dis- 
charge this  onus  except  as  regards  the 
bond,  and  were  entitled  to  it  alone. 
Denholm's  Trs.  v.  Denholm's  Trs.,  1908, 
S.  G.  255;  45  S.  L.  E.  154;  15  S.  L.  T. 
589. 

144.  Will— Reduction— Undue  Influence 
—Agent  and  Client  —  Agent  Preparing 
and  Benefiting  under  Will— Onus.— 06scr- 
vations  as  to  the  omts  upon  an  agent  or  other 
person  in  a  fiduciary  relationship  who  has 
prepared  a  will  under  which  he  benefits. 
Forrests  v.  Lov/s  Trs.,  1909  (H.  L.),  S.  C. 
16  ;  46  S.  L.  E.  639 ;  1909, 1  S.  L.  T.  497. 
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145.  Will— Reduction— Undue  Influence 
— Relationship— Paramour. — The  doctrine 
of  undue  influence  has  no  application  where 
the  only  fact  averred  is  a  relationship  of 
sexual  cohabitation.  So  where  a  testator 
disinherited  his  lawful  children  in  favour 
of  those  begotten  of  his  paramour,  it  was 
hfM  that  the  will  could  not  be  reduced. 
M'Kechnie  v.  il'Kechnie's  Trs.,  1908,  S.  C. 
93 ;  45  S.  L.  E.  38 ;  15  S.  L.  T.  419. 

146.  Will  — Reduction  — Will  Executed 
Abroad— Witnesses  and  Defenders  Abroad 
—Suit  between  Executors  and  Trustees 
Pending  Abroad— Forum  non  conveniens. 

— Circumstances  in  which  the  Lord  Ordinary 
sustained  the  plea  of  forum  non  conveniens. 
Gemmell  v.  Emery,  1905  (0.  H.),  13  S.  L.  T. 
490. 

147.  Will— Reduction— Will  in  English 
Form- Testator  and  Executors  Resident 
in  England— Estate  Situated  in  England- 
Testator  Alleged  to  have  been  Domiciled 
in  Scotland— Jurisdiction. — A  Scotsman 
went  to  England  and  died  after  living  there 
for  many  years.  He  left  a  will  in  English 
form,  and  his  whole  estate  was  in  England. 
His  sister  brought  an  action  of  reduction 
in  the  Court  of  Session,  on  the  ground  that 
the  deceased  died  a  domiciled  Scotsman. 
Plea  of  no  jurisdiction  sustained  without  a 
proof.  Morrison  v.  Vallance's  Trs.,  1906 
(0.  H.),  14  S.  L.  T.  372. 

148.  Will— Revocability— Mutual  Settle- 
ment— Codicil— Mutual  Settlement  Oner- 
ous and  Contractual— Husband  and  Wife. — 
A  mutual  settlement  executed  by  spouses 
and  by  the  wife's  father,  which  purported 
to  revoke  the  parties'  antenuptial  marriage- 
contract,  and  the  terms  of  which  were 
highly  onerous,  contained  a  clause  reserving 
full  power  to  the  spouses,  with  the  consent 
of  each  other,  to  alter  and  revoke  the 
settlement.  In  pursuance  of  this  power 
the  spouses  executed  a  codicil  which  dis- 
posed of  estate  coming  to  the  survivor  of 
the  spouses  under  the  mutual  settlement. 
Circumstances  in  which  held  by  Lord  Sker- 
rington  (Ordinary)  that  the  codicil  was 
gratuitous,  and  therefore  revocable  by  the 
surviving  spouse.  Machie's  Trs.  v.  Mackie, 
1913  (0.  H.),  1  S.  L.  T.  64.  The  Court 
adhered.  1914,  51  S.  L.  E.  345;  1914,  1 
S.  L.  T.  203. 


149.  Will— Revocability— Mutual  Settle- 
ment —  Contractual  or  Testamentary. — 
A  husband  and  wife  executed  a  mutual 
settlement  by  which,    subject   to   certain 


burdens,  each  conveyed  to  the  other  on 
survivance  the  whole  of  his  or  her  estate. 
In  addition,  the  wife  conveyed  certain 
heritable  subjects  to  the  husband  in  liferent 
and  to  certain  of  her  relatives  in  fee.  The 
settlement  contained  a  clause  reserving 
power  of  revocation  during  the  joint  life- 
times of  the  spouses,  and  declaring  its 
finality  if  not  revoked,  but  reserving  to  the 
survivor  a  power  of  disposal  over  "  all  his 
or  her  own  means  and  estate  to  be  made 
and  acquired  after  the  decease  of  the  first 
of  us."  Held  that  the  reservation  of  a 
power  of  disposal  over  estate  acquired 
after  the  death  of  the  predeceaser  of  the 
spouses  showed  that  the  provisions  of  the 
mutual  settlement  were  intended  to  be 
contractual,  and  accordingly,  that  the  wife 
was  not  entitled,  after  the  death  of  her 
husband,  to  revoke  the  destination  of  the 
heritable  subjects  conveyed  by  her  in  that 
deed.  Lawrie's  Exr.  v.  Haig,  1913,  S.  C. 
1159;  50  S.  L.  E.  898;  1913,  2  S.  L.  T. 
183. 

150.  Will— Revocability— Mutual  Settle- 
ment— Donation  Inter  virum  et  uxorem. 
— A.  mutual  settlement  executed  by 
husband  and  wife,  in  which  the  wife 
renounced  her  legal  rights,  leaving  the  fee 
of  the  whole  estate,  which  de  facto  belonged 
entirely  to  the  husband,  to  the  survivor  of 
the  spouses,  was  held  to  have  been  revoked 
by  a  subsequent  settlement  executed  by  the 
husband  alone  in  which  a  liferent  only  was 
given  to  the  wife.  Wood's  Trs.  v.  Findlay, 
1909(0.  H.),  1  S.  L.  T.  156. 

151.  Will— Revocability— Mutual  Settle- 
ment— Husband  and  Wife. — A  man  and  his 
wife  made  a  mutual  settlement  reserving 
power  to  " .  .  .  alter,  innovate  or  revoke 
these  presents.''  He  survived  and  revoked 
and  conveyed  to  inter  alios  the  United  Free 
Church.  Held  that  the  mutual  settlement 
was  revocable,  and  the  claim  for  the 
Church  sustained.  United  Free  Church  v. 
Blach,  1909,  S.  C.  25;  46  S.  L.  E.  87; 
16  S.  L.  T.  528. 

152.  Will— Revocability— Mutual  Settle- 
ment—Liferent  to  Surviving  Spouse— Fee 
to  Survivor— Ultimate  Trust— Evacuation 
of  Destination. — Where  spouses  by  mutual 
will  conveyed  their  several  estates  to  the 
survivor,  and  after  the  death  of  the  longest 
liver  in  trust  for  certain  purposes,  held  that 
the  survivor  took  a  fee  of  the  predeceaser's 
estate  and  and  could  deal  with  it  by  will. 
United  Free  Church  v.  Black,  1909,  S.  C. 
25  ;  46  S.  L.  E.  87  ;  16  S.  L.  T.  528. 
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153.  Will  —  Revocation  —  Codicil  —  Re- 
execution  of  Prior  Will— Effect  on  Validity 
of  Intervening  Codicil.— A  lady  left  a 
settlement  which  in  its  main  provisions 
was  a  re-execution  of  an  earlier  settlement, 
but  which  contained,  along  with  certain 
other  alterations,  a  direction  to  her  trustees 
to  pay  a  sum  of  £1500  in  the  manner  to 
be  afterwards  directed  by  her  in  any  subse- 
quent writing.  Both  settlements  contained 
a  clause  revoking  all  previous  testamentary 
writings.  She  also  left  an  intermediate 
holograph  writing,  dated  subsequent  to  the 
earlier  settlement  but  prior  to  the  later 
one,  which  disposed  of  the  sum  of  £1500. 
Ciratmstances  in  which  held  that  the  later 
settlement  was  not  a  mere  re-attestation 
of  the  earlier  one,  and,  accordingly,  that 
the  intermediate  holograph  writing  had 
been  revoked  {Dalglish's  Trs.  v.  Crura,  1891, 
19  E.  170,  distinguished).  Hannay's  Trs.  v. 
Keith,  1913,  S.  C.  482;  50  S.  L.  E.  386; 
1913,  1  S.  L.  T.  95. 

154.  Will— Revocation— English  Will- 
Marriage  of  Testatrix  to  Scotsman.— In 
England  the  marriage  of  a  lady  ij>so  facto 
revokes  any  will  made  by  her  till  then. 
But  if  she  marries  a  Scotsman  she  immedi- 
ately acquires  a  Scottish  domicile  of  succes- 
sion, and  the  rule  of  English  law  does  not 
apply.  Westerman's  Exr.  v.  Schwab,  1905, 
8  F.  132;  43  S.  L.  E.  161;  13  S.  L.  T. 
594. 

155.  Will— Revocation— Holograph  List 
of  Legacies  Referring  to  Will  "of  Even 
Date "  — Question  whether  Revoked  by 
Will  Formally  Executed  on  Following 
Day.— In  the  respositories  of  a  deceased 
person  were  found  (1)  a  formal  will  dated 
29th  October  1909,  (2)  a  draft  of  this  will 
signed  and  dated  27th  October  1909,  and 
(3)  a  holograph  pencil  memorandum  headed 

'"  Legacies,"  and  containing  a  list  of  names 
with  suras  of  money  placed  opposite  to 
them.  The  last  was  dated  28th  October 
1909,  and  was  signed,  and  bore  the  words, 
"in  terms  of  my  last  will  of  even  date." 
No  will  of  28th  October  was  found.  The 
formal  will  and  the  draft  will  were  in 
identical  terms,  and  each  contained  a  clause 
revoking  all  previous  testamentary  writings 
and  a  clause  declaring  "  this  along  with  any 
separate  bequests  by  me  of  even  date  here- 
with, or  to  be  hereafter  executed  by  me, 
to  be  my  last  will  and  testament."  The 
holograph  memorandum  having  been  held 
to  be  a  valid  testamentary  writing,  held,  in 
the  circumstances,   that   it  had  not  been 


revoked  by  the  will  of  29th  October,  but 
must  be  read  along  with  that  deed.  Taifs 
Trs.  V.  Chiem,  1911,  S.  C.  743 ;  48  S.  L.  E. 
609;  1911,  1  S.  L.  T.  360. 

156.  Will  —  Revocation  — Implied  — 
Codicil. — A  lady  by  her  trust  settlement 
directed  the  residue  of  her  estate  to  be 
paid  to  the  Church  of  Scotland.  By  a 
subsequent  codicil  she  specifically  conveyed 
certain  funds  and  estate  which  exhausted 
the  residue.  Held  that  the  direction  in 
the  will  was  revoked  by  the  codicil. 
MacdonneU's  Trs.  v.  Macdannell's  Trs.,  1911 
(O.  H.),  2  S.  L.  T.  170. 

157.  Will— Revocation — Implied— Direc- 
tions to  Give  Effect  to  any  Writing  which 
Truster  might  Leave— Next-of-Kin— Move- 
able Succession. — Terms  of  a  general  trust- 
disposition  and  settlement  which  was  held 
impliedly  to  revoke  a  prior  settlement. 
Circumstances  in  which  held  that  "  by  any 
writing  under  my  hand  "  the  truster  meant 
only  writings  to  be  thereafter  made  by 
him.  Where  trustees  were  directed  to 
convey  the  residue  of  the  whole  estate 
heritable  and  moveable  to  the  testator's 
"  next-of-kin  according  to  the  law  of  move- 
able succession  in  Scotland,"  held  that  the 
residue  was  to  be  divided  in  five  equal 
portions  among  two  surviving  sisters  and 
three  families  per  stirpes  of  two  prede- 
ceasing sisters  and  a  predeceasing  brother. 
Rutherfwd's  Trs.  v.  Dickie,  1907,  S.  C.  1280 ; 
44  S.  L.  E.  960 ;  15  S.  L.  T.  296. 

158.  Will— Revocation— Terms  of  a  Holo- 
graph Will  which  was  Held  not  to  Revoke 
an  Earlier  Trust-Disposition  and  Settle- 
ment.— A  testator  who  died  in  1904,  aged 
eighty-three,  left  a  formally  executed  trust- 
disposition  and  settlement,  dated  1852,  by 
which  she  disposed  of  her  whole  means 
and  estate  in  a  rational  way ;  and  also  a 
holograph  writing  dated  1865,  with  altera- 
tions dated  1879,  which,  as  altered,  read 
as  follows  :  "  Having  made  two  wills  when 
suffering  from  decay  of  memory  ...  I 
do  hereby  cancel  them."  No  will  was 
registered  in  the  Books  of  Session,  but 
the  settlement  of  1852  contained  a 
clause  authorising  registration.  There  was 
nothing  in  the  settlement  to  suggest  decay 
of  memory,  and  there  was  no  evidence  that 
the  testator  had  ever  suffered  from  it.  Held 
that  the  writing  of  1865  or  1879  had  not 
the  effect  of  revoking  the  disposition  of 
1852  {Stoddart  v.  Chant,  1849,  11  D.  860, 
and  1852,   1  M.  163,  followed).      Gordon's 
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Exr.  V.  Macqueen,  1907,  S.  C.  373;  44 
S.  L.  E.  279;  14  S.  L.  T.  651. 

159.  Will  — Share  Certificate  —  General 
Settlement  Followed  by  Special  Destina- 
tion in  Share  Certificate. — Held  that  a 
destination  in  a  share  certificate  has  a  valid 
testamentary  eiFect,  and  that  such  a  des- 
tination prevails  over  a  general  disposition 
contained  in  a  will  in  the  absence  of  proved 
intention  to  the  contrary  {Cmnell's  Trs.  v. 
ConneU's  Trs.,  1886,  13  E.  1175 ;  23  S.  L.  E. 
857,  followed).  Ferguson  v.  Lord  Advocate, 
1906  (0.  H.),  13  S.  L.  T.  724. 

160.  Will— Share  Certificate— Inscribed 
Stock  of  British  Colony— Stock  Bought 
-with  Mother's  Name  and  Registered  in 
Joint  Names  of  Mother  and  Son. — £900 
belonging  to  the  testatrix  had  been  invested 
in  Cape  of  Good  Hope  4  per  cent.  Con- 
solidated Inscribed  Stock  in  the  joint  names 
of  herself  and  her  son.  The  testatrix  drew 
the  income  during  her  life,  and  left  a  settle- 
ment in  which  no  mention  was  made  of  the 
son.  Held,  after  a  proof,  that  the  right  to 
the  £900  stock  was  carried  by  the  settle- 
ment (Cormell's  Trs.  v.  ConneU's  Trs.,  1886, 

13  E.  1175 ;  23  S.  L.  E.  857,  distinguished). 
Buckle  V.  Kirk  {Buckle's  Curator),  1907 
<0.  H.),  15  S.  L.  T.  98. 

161.  Will  — Stock  Certificate  —  Deposit- 
Receipt. — {Cormell's  Trs.  v.  ConneU's  Trs., 
1886, 13  E.  1175  ;  23  S.  L.  E.  Qbl ,  follmed.) 
Fraser  v.  MacKillican,  1905  (0.  H.),  13 
S.  L.  T.  81. 

162.  Will— Writing— Validity— Direction 
to  Divide  in  Terms  of  Oral  Instructions 
— Nuncupative  Legacy. — A  direction  in  a 
will  to  divide  estate  "according  to  my 
wishes  as  expressed  verbally  to"  A.  B.  is 
good,  as  making  a  nuncupative  legacy  to 
the  amount  of  £8,  6s.  8d.  Turner's  Trs.  v. 
M'Fadyen,  1906  (0.  H.),  43  S.  L.  E.  712; 

14  S.  L.  T.  57. 


SUMMARY  CAUSE 

See  Eeview  (L),  voce  Appeal  (Com- 
petency). 
■See  also  (1)  Justiciary. 

(2)  Sheriff,  voce  Procedure. 


SUPER-TAX 

See  Eevenue. 


SUPERIOR  AND  VASSAL 

See  Building  Eestrictions. 
Poinding. 
Prescription. 
Property. 

Casualty,  1-19,  24,  27. 

Action  for  Payment,  2, 3,  8,  9, 17, 24. 
Composition,  2-13,  16. 
Amount,  4-6. 

Composition  or  Eelief,  11,  12. 
Title  to  Sue  for,  3. 
Corporation,  16. 
DUPLIGAND,  6,  10, 14,  24,  27 ;  see  also 

voce  Feu-Contract,  infra. 
DuPLiCAND  OR  Grassum,  27. 
Form  of  Action,  17. 
Heir  of  Entail,  12. 
Heirs-Portioners,  12. 
Implied  Entry,  11,  13,  14. 
Lands   Acquired   under   Compul- 
sory Powers,  8,  9 ;  see  also  voce 
Compulsory  Powers. 
Measure  of  Casualty,  7,  15. 
Mid-Superiority,  15. 
Non-Entry,  16,  24. 
Eedemption,  15,  18. 
Eegistration  of  Deed,  8. 
Statutory  Title,  8,  9. 
Title  of  Superior,  19. 
Trustees,  1,  5,  11,  13. 
Feu-Charter,  1,  14,  20,  21. 
Clause  of  Eelief,  1. 
Confirmation     and     Novodamus, 

Charter  of,  20. 
Minerals,  Title  to,  20. 
Obligations  by  Vassal,  21. 
Obligations  by  Vassal,  Liability 
of    Security-holder    to    Im- 
plement, 21. 
Feu-Contract,  6,  10,  13,  17,  22-25. 
Conditions  of  Feu,  22. 
Construction,  6,  10,  13,  23,  24. 
Irritancy  Clause,  17,  24. 
Obligation  to  Build,  23,  25. 
Obligation  to  Make  Eoad,  22. 
Feu-Duty,  15,  23,  24,  26. 

Poinding  of  Ground  to  Eecovee 
26. 
Ground-Annual,  27. 
Obligation  of  Eelief,  1,  11-13. 

1.  Casualty— Clause  of  Relief— Trustees 
—Conveyancing  Act,  1874,  sec.  5.— In  terms 
of  a  feu-charter  a  casualty  was  payable  on 
each  transmission  of  the  feu.  The  vassals 
infeft  were  trustees,  and  they  paid  a 
casualty  in  1885,  and  in  1897    disponed 
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to  a  second  body  of  trustees,  who,  in  turn, 
disponed  to  Tough  in  1903,  binding  them- 
selves to  relieve  Tough  of  all  {inter  alia) 
casualties  due  prior  to  the  date  of  his 
entry.  Tough  having  been  called  upon 
to  pay  a  casualty,  held  that,  in  terms  of 
sec.  5  of  the  Conveyancing  Act,  a  casualty 
was  due  in  1900,  and  should  have  been 
paid  with  the  effect  of  enfranchising  the 
feu  for  fifteen  years,  and  that  Tough  was 
accordingly  entitled  to  relief  in  terms  of 
the  obligation  given  him  by  the  trustees. 
Tmgh  v.  Madmald,  1905,  7  F.  443;  42 
S.  L.  R.  339;  12  S.  L.  T.  652. 

2.  Casualty  —  Composition  —  Action  for 
Recovery— Proof  of  Death  of  Last-Entered 
Vassal  —  Onus  —  Conveyancing  (Scotland) 
Act,  1874  (37  &  38  Vict.  c.  94),  sec.  4  (4).— 
Held  by  Lord  CuUen  (Ordinary)  that  in  a 
claim  for  payment  of  a  composition  in 
respect  of  the  death  of  the  last-entered 
vassal  the  onus  is  on  the  superior  to  prove 
the  fact  of  such  death.  Marquess  of  Bute's 
Trs.  V.  Crawford,  1913  (0.  H.),  2  S.  L.  T. 
:i33.  The  Court  adhered.  1914,  S.  C.  459 ; 
51  S.  L.  E.  432 ;  1914,  1  S.  L.  T.  298. 

3.  Casualty — Composition  — Action  for 
Recovery  —  Title  to  Sue  —  Conveyancing 
(Scotland)  Act,  1874  (37  &  38  Vict.  c.  94), 
sec.  4  (4:).—IIeld  by  Lord  CuUen  (Ordinary) 
that  a  superior  who  had  disponed  his  estate 
of  superiority  after  the  date  when  a  com- 
position had  become  payable  but  who  had 
obtained  from  the  disponee  an  assignation 
of  the  superior's  rights  in  respect  of  the 
composition,  had  a  good  title  to  sue  an 
action  for  recovery  of  the  same.  Brown 
V.  Stirling,  1911  (O.  H.),  2  S.  L.  T.  332. 

4.  Casualty  —  Composition  —  Amount  — 
Site  of  Waterworks. — Held  that  the  proper 
method  of  ascertaining  the  amount  of  the 
casualty  was  to  take  a  percentage  on  the 
original  cost  (Hill  v.  Caledonian  Ely.  Coy., 
1877,  5  E.  ^m,  followed).  Campbell  v.  Ayr 
County  CouncU,  1904  (0.  H.),  12  S.  L.  T. 
160. 

5.  Casualty  —  Composition  —  Amount  — 
Trustees.  —  A  body  of  trustees  paid  a 
casualty  in  1880  and  sold  the  feu  to  a 
purchaser  who  was  infeft.  Held  that  a 
casualty  was  due  by  the  vassal  in  1905, 
being  one  year's  (1905)  rent.  Trades' 
Maiden  Hospital  v.  Mackersy,  1907,  S.  C. 
73 ;  44  S.  L.  R.  45 ;  14  S.  L.  T.  400. 

6.  Casualty— Composition— "Double  of" 
Feu-Duty— Feu-Contract — Construction.— 


A  feu-contract,  which  stipulated  for  certain 
feu-duties  of  stated  amount  being  paid  to 
the  superior  in  respect  of  certain  lands 
thereby  feued,  contained  this  further 
stipulation,  "as  also  paying  to"  the 
superior  "a  double  of  the  said  respective 
feu-duties  before  mentioned  in  name  of 
composition  at  the  expiry  of  every  twenty- 
two  years  from"  certain  stated  terms. 
Held  {dub.  Ld.  Johnston)  that  the  sum 
payable  in  name  of  composition  was  in 
each  case  the  sum  equivalent  to  double  of 
the  annual  feu-duty  over  and  above  the 
feu-duty  of  the  year  in  which  the  composi- 
tion became  payable.  Governors  of  George 
Heriofs  Trust  v.  Lawrie's  Trs.,  1912,  S.  C. 
875;  49  S.  L.  E.  561;  1912,  1  S.  L.  T. 
379. 

7.  Casualty — Composition — Measure  of 
—Rental  of  Year  of  Implied  Entry, — Where 
the  death  of  the  last  entered  vassal,  who 
had  paid  a  casualty,  was  anterior  to  the 
entry  of  the  person  from  whom  a  casualty 
was  claimed,  held  by  Lord  Skerrington 
(Ordinary)  that  the  rental  of  the  year  of 
entry  with  the  superior  was  the  basis  on 
which  the  casualty  fell  to  be  calculated. 
Campbell  v.  Duncan,  1913  (0.  H.),  1  S.  L.  T. 
260. 

8.  Casualty  —  Composition  —  Obligation 
to  Pay— Lands  Acquired  by  Railway  Com- 
pany —  Statutory  Title  — Lands  Clauses 
Consolidation  (Scotland)  Act,  1845  (8  Vict, 
c.  19),  sec.  80,  and  Schedule  A. — Lands 
acquired  by  a  railway  company  in  virtue  of 
statutory  powers  were  conveyed  by  a  deed 
which  embodied  but  did  not  repeat  literally 
the  terms  of  the  statutory  form  of  con- 
veyance prescribed  by  the  Lands  Clauses 
Act,  1845,  and  the  deed  was  not  registered 
within  sixty  days  from  its  date.  In  an 
action  by  the  superior  for  payment  of  a 
casualty  in  respect  of  the  subjects,  held  by 
Lord  CuUen  (Ordinary)  (1)  that  the  deed 
was  habile  in  point  of  form  to  found  a 
statutory  right  and  title  to  the  subjects, 
and  (2)  that  as  the  registration  of  the  deed 
was  not  completed  within  sixty  days  from 
its  date,  a  statutory  title  had  not  been 
acquired,  and  the  superior's  claim  for  a 
casualty  was  not  barred.  Governors  of 
George  Heriofs  Trust  v.  Caledonian  Ely  Coy., 
1913  (0.  H.),  1  S.  L.  T.  55.  Affirmed  on 
appeal  (but  on  different  grounds),  1914, 
S.  C.  601;  51  S.  L.  E.  478;  1914, 
1  S.  L.  T.  391. 

9.  Casualty— Composition— Obligation  to 
Pay— Lands  Forming  Part  of  Feu  Acquired 
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by  Bailway  Company— Statutory  Provision 
that  Casualties  Effeiring  to  Lands  Taken 
should  he  Paid  by  "Original  Proprietors" 
— Slamannan  Bailway  Act,  1835  (5  &  6 
Will.  IV.  c.  Iv.),  sees.  9  and  19.— In  a 
statutory  action  for  payment  of  a  casualty 
a  question  arose  whether  the  amount 
exigible  from  the  defender,  the  proprietor 
of  the  lands  in  question,  included  a  pro- 
portion of  the  amount  of  composition 
effeiring  to  a  strip  of  ground  forming  part 
of  the  feu  which  had  been  acquired  by 
a  railway  company.  The  Eailway  Com- 
pany's Act  provided  that  "  the  grounds  to 
be  acquired  for  the  purposes  of  this  Act 
shall  not  be  liable  in  payment  of  any  .  .  . 
casualties  of  superiority,  .  .  .  but  the  same 
shall  be  paid  by  the  original  proprietors 
of  such  grounds."  Held  by  Lord  Cullen 
(Ordinary)  that  this  meant  that  the  burden 
was  to  be  borne  by  the  original  proprietors 
and  their  successors  in  the  lands.  Brown 
V.  Stirling,  1911  (0.  H.),  2  S.  L.  T.  332. 

10.  Casualty— Composition  —  When  Due 
and  Payable- Corporation — Cony eyancing 
(Scotland)  Act,  1874  (37  &  38  Vict.  c.  94), 
sec.  5. — I5y  the  terms  of  a  feu-contract 
under  which  certain  lands  were  held  by 
a  municipal  corporation,  a  taxed  casualty 
of  varying  amount  was  exigible  on  the 
occasion  of  each  sale  or  transfer  of  the 
property  as  well  as  on  the  occasion  of  the 
death  of  each  vassal,  being  double  of  the 
feu-duty  at  the  entry  of  an  heir  and  treble 
of  the  feu-duty  at  the  entry  of  a  singular 
successor.  Eeldhj  Lord  Cullen  (Ordinary) 
that  sec.  5  of  the  Conveyancing  Act,  1874, 
applied,  and  accordingly  that  a  casualty  was 
payable  every  fifteen  years  from  the  date 
of  the  acquisition  of  the  lands  by  the 
Corporation.  {Observations  upon  the  con- 
struction of  sec.  5  of  the  Conveyancing 
Act,  1874.)  Milroy's  Trs.  v.  Magistrates  of 
Leith,  1911  (0.  H.),  2  8.  L.  T.  514. 

11.  Casualty— Composition  or  Belief- 
Conveyance  to  Trustees— Heir  of  Truster 
having  "Ultimate  Beneficial  Interest" — 
Conveyancing  (Scotland)  Acts  (1874  and 
1879)  Amendment  Act,  1887  (50  &  51  Vict, 
c.  69),  sec.  1. — The  trustees  of  a  duly 
entered  vassal  in  certain  lands  were 
directed  to  retain  the  residue  of  his  estate, 
including  these  lands,  until  his  eldest  child, 
if  a  male,  should  attain  the  age  of  twenty- 
one,  or  if  a  female,  should  attain  that  age 
or  be  married,  and  "  upon  the  arrival  of 
the  said  period,  if  I  shall  then  have  a  son 
or  sons  surviving,  I  direct  my  trustees  to 
hold  and  retain  "  the  lands  "  for  behoof  of 


my  eldest  son,  and  failing  him  before 
attaining  the  age  of  twenty-one  years 
complete,  for  behoof  of  my  next  eldest  son 
on  his  attaining  the  said  age,  and  failing 
him  before  attaining  the  said  age,  for 
behoof  of  my  next  eldest  son  on  his 
attaining  said  age,  and  so  on  for  my  sons 
in  the  order  of  seniority."  A  liferent  was 
given  to  the  vassal's  wife,  and  the  convey- 
ance of  the  lands  was  postponed  until  her 
death.  There  was  a  declaration  as  to  non- 
vesting  in  sons  so  long  as  the  estate 
remained  in  the  hands  of  the  trustees. 
The  vassal  was  survived  by  his  widow  and 
by  two  sons,  the  elder  of  whom  had 
attained  majority  before  the  trust  came 
into  operation.  The  trustees  having  made 
up  a  title  to  the  lands,  the  superior  claimed 
payment  of  a  composition  in  respect  of 
their  implied  entry.  Held  that  as  the 
"  ultimate  beneficial  interest"  in  the  sense 
of  the  Conveyancing  Amendment  Act, 
1887,  was  in  the  truster's  heir  and  the 
trustees  had  no  power  to  introduce  a 
stranger  to  the  investiture,  relief  duty 
only  was  payable  (Magistrates  of  Musselburgh 
V.  Brown,  21st  February  1804,  F.  C, 
applied).  Duke  of  -Argyll  v.  Graham's  Trs., 
1912,  S.  C.  566;  49  S.  L.  E.  442;  1912, 
1  S.  L.  T.  265. 


12.  Casualty  —  Composition  or  Belief— 
Heir-Substitute  of  Entail  under  New  Investi- 
ture who  was  not  Heir  under  Prior  Investi- 
ture —  Claim  to  Composition  Beserved  to 
Superior. — In  a  declarator  that  the  pursuer, 
as  superior  of  the  lands  of  S.,  was  entitled 
to  a  casualty  of  composition  in  respect  of 
the  death  of   the  last  entered  vassal,  the 
defender  was  one  of  three  sisters  who  as 
heirs-portioners  would  have  been  entitled 
to   succeed  to   the   lands  under  a  former 
investiture.      By    a    subsequent    tailzied 
investiture,  which  excluded  heirs-portioners, 
the  defender  succeeded  as  heir-substitute 
of  entail  to  the  whole  lands.     As  regards 
one-third  pro  indiviso,  she  would  have  suc- 
ceeded thereto  as  one  of  the  three  heirs- 
portioners     had    the    former   investiture 
subsisted,  but  quoad  the  remaining  two- 
thirds  she  would  not  have  been  the  heir  of 
the  former  investiture,  but,  in  relation  to  it, 
a  singular  successor.     There  was  reserved 
to  the  superior  a  right  to  a  composition 
whenever  an  heir  of  entail  succeeded  who 
was  not  the  heir  of  line  of  the  person  last 
entered.     The  pursuer  conceded  that  the 
defender  was   due   only  relief  quoad  one- 
third  of  the  lands,  but  claimed  from  her  a 
composition  qiwad  the  remaining  two-thirds. 
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Eeld  by  Lord  Cullen  (Ordinary)  that  the 
claim  was  well  founded,  and  decree  granted. 
Duke  of  Argyll  v.  Biddell,  1909  (0.  H.), 
2  S.  L.  T.  270.  The  Court  {diss.  Ld. 
Kinnear)  adhered.  {Authorities  reviewed.) 
1912,  S.  C.  694;  49  S.  L.  R.  342;  1912, 
1  S.  L.  T.  221. 

13.  Casualty— Implied  Entry— Casualty 
Due  by  Contract  on  each  Transmission. — A 

feu-contract  contained  a  clause  providing 
that  the  disponers  of  the  vassal  must  enter 
within  a  year  on  pain  of  irritancy.  An 
entered  vassal  who  had  paid  a  casualty 
disponed  the  feu.  The  disponee  entered 
and  died  without  having  paid  a  casualty. 
His  trustees  entered.  Held  that  they  were 
liable  to  pay  (1)  composition  in  respect  of 
the  truster's  entry,  as  being  his  represen- 
tatives ;  (2)  a  casualty  (restricted  to  relief 
because  they  held  for  the  heir)  in  respect 
of  their  own  entry.  Fife  Coal  Coy.  Ltd.  v. 
Bernard's  Trs.,  1907,  S.  C.  494 ;  44  S.  L.  E. 
236  ;  14  S.  L.  T.  592. 

14.  Casualty— Implied  Entry— Duplicand 
on  Entry  of  each  Heir  and  Successor — 
Entered  Alive  —  Last  Vassal.  —  A  feu- 
charter,  dated  1825,  prohibited  sub-infeuda- 
tion,  and  stipulated  that  within  six  months 
of  their  dispositions  persons  taking  through 
the  original  vassal  should  obtain  an  entry 
with  the  disponer  and  pay  a  casualty. 
Where,  in  1903,  there  was  implied  entry 
of  a  singular  successor,  held  that  the  new 
vassal  must  pay  the  casualty,  although  the 
vassal  who  had  last  paid  a  casualty  was 
alive.  Church  of  Scotland  v.  Watson,  1905, 
7  F.  395;  42  S.  L.  E.  299;  12  S.  L.  T. 
606. 

15.  Casualty— Measure  of  Casualty— Sub- 
feu — Part  Redemption  of  Subfeu-duty— 
Casualty  Due  on  Entry  to  Mid-Superiority. 

— In  1817  a  vassal  subfeued  his  lands  for 
a  feu-duty  of  £20  which,  as  at  that  date, 
represented  a  fair  and  adequate  return. 
The  feu-duty  was  subsequently  redeemed 
to  the  extent  of  £19,  15s.  On  a  casualty 
becoming  due  in  1908  the  superior 
demanded  a  sum  equal  to  one  year's  rent 
of  the  lands,  on  the  ground  that  the 
existing  subfeu-duty  of  5s.  was  illusory. 
The  vassal  tendered  a  sum  of  £20,  either 
as  representing  the  original  feu-duty,  or  as 
representing  the  existing  subfeu-duty  plus 
5  per  cent,  on  the  redemption  price  paid. 
Held  (by  seven  Judges,  rev.  Ld.  Skerring- 
ton)  that  the  superior  was  not  entitled 
to  a  composition  of  one  year's  rent,  but 
was  bound  to   accept   the  £20  tendered 


{Campbell  v.  Westenra,  1832,  10  S.  734, 
approved;  City  of  Aberdeen  Land  Association 
V.  Magistrates  of  Aberdeen,  1904,  6  F.  1067, 
overruled;  Earl  of  Home  v.  Lord  Belhaven 
and  Stenton,  1903  (H.  L.),  5  F.  13,  com- 
mented on  and  distinguished).  Governors  of 
George  Heriofs  Trust  v.  Baton's  Trs.,  1912, 
S.  C.  1123;  49  S.  L.  E.  852;  1912,  2 
S.  L.  T.  116. 

16.  Casualty  —  Non-Entry  —  Corpora- 
tion Entered  as  a  Vassal. — Held  that  a 
provision  in  a  writ  of  confirmation  con- 
firming the  entry  of  a  corporation  with 
the  superior,  to  the  effect  that  the  subjects 
should  fall  and  be  in  non-entry  to  the  end  of 
twenty-five  years  thereafter  so  long  as  they 
should  be  held  by  the  corporation,  though 
expressing  a  feudal  impossibility,  was  to 
be  read  as  inferring  an  obligation  on  the 
part  of  the  corporation  to  pay  a  casualty 
of  composition  every  twenty-five  years. 
Burns  v.  Carron  Coy.,  1905  (0.  H.),  13 
S.  L.  T.  560. 

17.  Casualty  —  Payment  —  Action  for— 
Prohibition  of  Sub-Infeudation.— Where  a 
feu-contract  contains  a  prohibition  of  sub- 
infeudation fenced  by  an  irritant  clause, 
the  superior  may  enforce  his  claim  for  a 
casualty  against  a  disponee  of  his  vassal 
who  is  impliedly  entered  (1)  by  a  petitory 
action  on  the  contract  where  there  is  in 
existence  an  earlier  vassal  who  has  paid 
a  casualty  {Church  of  Scotland  v.  Watson, 
1905,  7  F.  395;  42  S.  L.  E.  299;  12 
S.  L.  T.  606),  or  (2)  by  an  action  of 
declarator  and  for  payment  of  a  casualty 
where  there  is  no  one  alive  who  had  paid  a 
casualty.  Christie's  Trs.  v.  M'Dougall,  1905, 
7  F.  756;  42  S.  L.  E.  625;  13  S.  L.  T. 
186. 

18.  Casualty  —  Redemption  —  Price  — 
"  Maills  Duties."— A  builder  bought  ground 
and  buildings  in  a  town,  pulled  down  the 
buildings,  put  in  foundations  for  new 
buildings,  then  brought  an  action  for 
redemption  of  the  casualties.  Held  that 
the  fair  value  of  the  ground  as  a  building 
site  must  be  ascertained,  and  not  its  value 
as  a  store  yard,  in  estimating  the  sum  due. 
Pollohshaws  Co-operative  Society,  Ltd.  v. 
Stirling-Maawell,  1906,  8  F.  638;  43 
S.  L.  E.  375;  13  S.  L.  T.  781. 

19.  Casualty— Title  of  Superior— Identity 
of  Lands.— See  Earl  of  Loudoun  v.  Morton, 
1909,  S.  C.  880;  46  S.  L.  E.  519;  1909, 
1  S.  L.  T.  462. 
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20.  Feu-Charter  — Confirmation  — Novo- 
damus. — A  superior  feued  lands  under 
reservation  of  minerals.  At  a  subsequent 
date  he  granted  a  charter  of  confirmation 
and  novodamus  of  the  same  lands,  but 
without  reservation  of  the  minerals.  Held 
that  the  vassal  had  a  good  title  to  the 
minerals.  Cadell  v.  Allan,  1905,  7  F.  606  ; 
42  S.  L.  E.  514 ;  13  S.  L.  T.  10. 

21.  Feu-Charter— Obligations  on  Vassal- 
Obligation  to  Build  — Enforceability  — Ex 
facie  Absolute  Disposition  in  Security  by 
Vassal— Liability  of  Security-holder. — By 

feu-charter  a  vassal  came  under  obligation, 
within  one  year  from  the  date  of  entry,  to 
erect  certain  specified  buildings  on  the  piece 
of  ground  thereby  disponed.  The  vassal, 
in  security  of  certain  advances  made  to  him, 
conveyed  the  ground  in  question  to  Mrs.  E., 
by  disposition  ex  facie  absolute,  but  qualified 
by  a  back-letter.  Mrs.  E.  recorded  the  dis- 
position, but  did  not  record  the  back-letter. 
Thereupon  the  superior,  on  the  ground  that 
by  the  recording  of  the  disposition  Mrs.  E. 
became  impliedly  entered  as  his  vassal,  and 
thereby  became  liable  to  implement  the 
obligations  undertaken  by  the  feuar  in  the 
feu-charter,  raised  an  action  against  her  to 
enforce  the  feuar's  obligation  to  build,  or, 
alternatively,  for  damages.  Before,  the 
record  in  the  action  was  closed,  the  de- 
fender (Mrs.  E.)  recorded  the  back-letter 
in  favour  of  the  vassal,  and  also  recorded 
a  reconveyance  to  him  of  his  property. 
The  Lord  Ordinary  (Hunter)  assoilzied  the 
defender.  Patterson  v.  Robertson,  1912 
(0.  H.),  2  S.  L.  T.  494. 

22.  Feu-Contract— Conditions  of  Feu— 
Obligation  to  make  'RodA.— Stevenson  v.  Steel 
Coy.  of  Scotland,  ante,  Scots  Digest,  2nd  Series, 
No.  104,  Col.  2206;  affirmed' n°i9  (H.  L.), 
1  F.  91 ;  36  S.  L.  E.  946. 

23.  Feu-Contract — Construction — Ground 
"on  which  Buildings  shall  be  Erected."— 
A  feu-contract  stipulated  for  an  additional 
feu-duty  for  ground  "on  which  buildings 
shall  be  erected."  Held  that  the  additional 
duty  was  due  only  in  respect  of  the  ground 
actually  covered  by  buildings,  but  not  for 
accessory  ground  or  roads.  M'Farlane  v. 
Stirling-Maxwell,  1902  (H.  L.),  5  F.  1 ;  40 
S.  L.  E.  64;  10  S.  L.  T.  341. 

24.  Feu-Contract— Construction— Prohibi- 
tion against  Sub-Infeudation — Irritancy — 
Disposition  by  Vassal  with  Obligation  to 
Infeft  by  Double  Manner  of  Holding— Non- 
Entry— Casualty— Duplicand— Conveyanc- 


ing Act,  1874,  sec.  4.— A  feu-contract  in  1862 
contained  a  prohibition  against  sub-infeuda- 
tion  protected  byan  irritancy  which  provided 
that  any  sub-feus  granted  in  contravention 
thereof  should  be  null  and  void.  There 
was  also  a  stipulation  that  each  successor 
should  be  bound  to  enter  with  the  superior 
within  three  months,  and  that  on  failing  to 
do  so  they  should  be'  liable  to  the  superior 
in  a  duplicand  of  the  ordinary  feu-duty  for 
the  whole  period  during  which  they  delayed 
to  enter.  In  the  same  year  the  disponees 
conveyed  the  subjects  to  an  investment 
company  by  disposition  containing  an 
obligation  to  infeft  by  a  double  manner  of 
holding,  which  was  recorded,  but  was  not 
confirmed  by  the  superior.  In  1882,  the 
original  disponees  having  died,  the  heir 
obtained  a  reconveyance  from  the  invest- 
ment company,  which  was  recorded  within 
three  months  of  its  date.  In  an  action  by 
the  superiors  for  payment  of  a  casualty  and 
duplicands  in  respect  of  non-entry,  held 
(1)  (following  Colquhoun  v.  Walker,  1867, 
5  M.  773)  that  the  disposition  to  the  invest- 
ment company  was  not  struck  at  by  the 
clause  prohibiting  sub-infeudation ;  (2)  that 
the  effect  of  the  irritancy  clause  was  not  to 
make  that  disposition  ab  initio  void,  but  only 
voidable ;  (3)  that  the  disposition  not  having 
been  set  aside,  the  investment  company 
became  impliedly  entered  with  the  superior 
in  1874 ;  and  (4)  that  on  obtaining  a  recon- 
veyance from  the  investment  company,  the 
heir  was  duly  infeft  and  entered,  and  no 
duplicands  were  due  from  him  on  the  ground 
of  non-entry.  Question,  if  in  any  case  the 
duplicands  could  have  been  considered 
additional  feu-duty  and  not  a  penalty? 
Inglis  V.  Wilson,  1909,  S.  C.  1393;  46 
S.  L.  E.  979;  1909,  2  S.  L.  T.  166. 

25.  Feu-Contract  —  Irritancy  —  Building 
Obligation  — Plans  of  Buildings  Approved 
by  Superior. — Held  that  a  superior  who  has 
approved  of  the  plans  of  the  buildings  pro- 
posed to  be  erected  on  the  feu  is  barred 
from  maintaining  that  the  buildings  when 
completed  are  not  of  the  value  stipulated 
for  in  the  feu-contract,  and  that  they  must 
be  reconstructed.  Boswell's  Trs.  v.  Hwnter, 
1904  (0.  H.),  12  S.  L.  T.  406. 

26.  Feu-Duty— Recovery— Poinding  of  the 
Ground  —  Payments  by  Tenants — Nature 
of  Payments.  —  Opinion  per  curiam  that  a 
superior  who,  to  recover  feu-duty,  had 
obtained  a  decree  of  poinding  of  the 
ground,  and  thereafter  had  uplifted  the 
rents  from  the  tenants  of  the  houses  on  the 
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fen,  was  not  a  person  in  receipt  of  rent  but 
oi  feu-duty  ;  and  observed  by  Lord  Dundas, 
"  though  "  a  superior  "  may  bring  a  poinding 
of  the  ground  to  recover  his  feu-duty,  such 
action  is  not,  in  any  correct  sense,  the 
assertion  of  a  claim  to  the  rents  or  a  dili- 
gence to  attach  them  "  (Royal  Bank  v.  Dixon, 
1868,  6  M.  995,  per  Ld.  Barcaple,  p.  997). 
Aberdeen  Corporation  v.  British  Linen  Bank, 
1911,  S.  C.  239;  48  S.  L.  K.  151;  1910, 
2  S.  L.  T.  348. 

27.  Grround-Annual— Grassum  or  Dupli- 
cation —  Construction  —  Grassum  Payable 
"every  Nineteenth  Year  from  and  after" 
a  Given  Date,  "commencing  the  First 
Term's  Payment"  at  said  Date.— A  con- 
tract of  ground-annual  provided  for  "  pay- 
ment of  the  like  sum  every  nineteenth  year 
from  and  after  the  term  of  Martinmas  1876, 
in  name  of  grassum  over  and  above  the 
yearly  ground  rent,"  commencing  the  first 
payment  at  the  term  of  Martinmas  1876. 
A  railway  company  acquired  the  ground 
subject  to  the  said  ground  rent  in  1875. 
No  claim  had  been  made  in  1876  or  in  1895. 
In  1 904  a  claim  was  put  forward  against  the 
company  for  payment  for  both  of  these 
years.  Held  that  the  company  was  liable 
for  payment  of  the  duplication  for  both  of 
these  years.  Mwrdoch  v.  Caledonian  Ely. 
Coy.,  1907,  15  S.  L.  T.  453. 


SUSPENSION 

See  (1)  Justiciary. 

(2)  Review. 

(3)  Sheriff,  voce  Procedure. 

Suspension  and  Interdict,  see  Inter- 
dict. 
Suspension  of  Charge,  see  Diligence. 


TACIT   EELOCATION 

In  Contract  of  Service,  see  Master  and 
Servant,  mce  Employment. 

In  Partnership,  see  Partnership,  voce 
Donation. 


TANTUM  ET  TALE 

See  Bankruptcy,  voce  Vesting  of  Estate. 


TEIND 

See  Church. 

TELEPHONE 

Company,  Assessment  of  Property,  see 
Assessment,  voce  Poor  Rates. 


TENDER 

See  Expenses. 

See  also  Review  (I).,  voce  Appeal  (Com- 
petency). 

Minute  op,  see  Process,  wee  (1)  Minute  j 
(2)  Tender. 

TENEMENT 

See  Building  Restrictions,  voce 
Statutory. 

TERCE 

See  (1)  Husband  and  Wife. 

(2)   Marriage  Contract,  voce  Con- 
struction. 
See  also  Election. 

TERMS 

Legal  and  Conventional,  see  Property, 
voce  Sale  of  Heritage. 


THELLUSSON  ACT 

See  Succession,  mce  (1)  Accumulations; 

(2)  Collation. 
See  also  Election,  voce  Equitable  Com- 
pensation. 


THIRLAGE 

See  Servitude. 

TITLE  TO  SUE 

See  Personal  Bar. 

Process,  voce  Pursuers. 

Actio  popularis,  3,  45-47,  49,  51. 
Assignation  pendente  processu,  11. 
Assignee,  1-3,  11,  13,  14. 
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Bankruptcy,  Questions  in,  4-6. 

Beneficiary,  7,  8. 

Bondholder,  9. 

Building  Eestrictions,  Title  to  En- 
force, see  wee  Building  Eestric- 
tions. 

Common  Good,  Maladministration  of, 
49. 

Company,  Questions  re,  11,  29,  54. 

Constable,  12. 

Contract,  Questions  re,  13-15. 

Copyright,  Infringement  of,  2. 

Creditor,  16,  17. 

Donee,  When  Gift  Paid  Away  in  Error, 
18. 

Executor,  19-24. 

Heritors,  25. 

Interdict,  14,  34,  46,  48;  see  also  voce 
Interdict. 

Jus  QU^SITUM  TERTIO,  14,  15,  26-28. 

Landlord  and  Tenant,  26-28. 

Law  Agent,  29. 

Legacy,  Eepetition  of,  Title  of  Heirs 
to  Sue  for,  see  Trust,  voce  Un- 
certainty. 

Lex  fori,  36. 

Lord  Advocate,  Concurrence  of,  40. 

Lunatic,  30. 

Married  Woman,  24,  28,  30,  31. 

Member  of  Class,  27,  32,  38,  51. 

Next-of-Kin,  33. 

Parent  and  Child,  34-39. 

Parish  Council,  Title  to  Vindicate 
Eight-of-Way,  see  Eoad,  voce  Eight- 
of-Way. 

Partnership,  Questions  of,  40-43. 

Pauper,  44. 

Personal  Bar,  see  wee. 

Police,  Member  of  Force,  12. 

Presumption  of  Life,  see  voce. 

Eatepayer,  45-49. 

Eeduction  of  Deeds,  33-37.: 

Ees  inter  alios,  13-15,  26,  27,  37,  42. 

Eight-of-Way,  Title  to  Vindicate,  see 
Eoad,  wee  Eight-of-Way. 

EivERS  Pollution  Act,  1876,  Title  Con- 
ferred BY,  1 0. 

School  Board,  39,  50,  51. 

Several  Pursuers,  27,  32,  38,  43;  see 
also  Process,  voce  Summons. 

Shipowner,  48. 

Superior  and  Vassal,  52. 

Tenant,  3,  27. 

Town  Councillor,  47. 

Trade  Union,  Questions  re,  15,  23, 53, 54. 

Trust,  Questions  re,  8,  17,  51 ;  see  also 
Trust  voce  Uncertainty. 

Trustee  in  Bankruptcy,  6. 

Unincorporated  Society,  54,  55. 

Wills,  Questions  re,  33. 


1.  Assignee  —  Foreign  Decree  —  Decree 
Conform — Enforcement  of  Foreign  Decree. 
— A  director  of  a  limited  company  registered 
in  Scotland  was  served  at  New  York,  on 
board  a  steamer  when  about  to  return  to 
Scotland,  with  a  summons  at  the  instance 
of  an  American  against  the  limited  company. 
Decree  in  absence  was  granted  in  America^ 
following  upon  the  summons.  Both  the 
summons  and  the  decree  were  directed 
against  "Stewart,  Galbraith  &  Coy."  and 
not  against  "Stewart,  Galbraith  &  Coy. 
Ltd."  Leave  to  amend  was  asked  with 
a  view  of  inserting  the  word  "Limited" 
into  the  judgment,  and  this  was  granted, 
but  no  intimation  was  made  of  the  motion 
to  the  defenders.  In  an  action  in  Scotland 
by  assignees  of  the  decree  to  enforce  the 
judgment,  Jield,  inter  alia,  that  the  pursuers 
had  no  title  to  sue.  Fick  v.  Stewart,  Gal- 
braith &  Coy.  Ltd.,  1907  (0.  H.),  15  S.  L.  T. 
447. 

2.  Assignee— Infringement  of  Copyright 
—Assignation— Title  of  Assignee.— In  an 
action  of  damages  for  infringement  of  copy- 
right the  pursuer  founded  on  an  assignation 
in  his  favour  to  the  copyright  in  question 
granted  by  the  trustees  of  the  deceased 
owner.  The  trustees,  however,  although 
holding  a  general  disposition  from  the 
owner,  had  not  confirmed  to  the  copyright. 
Held  by  Lord  Ormidale  (Ordinary)  that  the- 
pursuer  had  no  title  to  sue.  Mackay  v. 
Mackay,  1912  (O.  H.),  2  S.  L.  T.  445. 
Beversed  1914,  S.  C.  200;  51  S.  L.  E.  200; 
1914,  1  S.  L.  T.  29. 

3.  Assignee— Tenants  under  Lease— In- 
terdict—River — Pollution. — Held,  inter  alia, 
that  tenants  had  as  good  a  title  to  prevent 
the  pollution  of  a  stream  as  the  proprietor 
would  have  had,  the  tenant  being  by  force 
of  the  lease  the  assignee  of  the  proprietor's- 
title  to  every  extent  that  was  necessary  for 
his  protection  in  the  lease.  Fleming  v. 
Gemmill,  1908,  S.  C.  340;  45  S.  L.  E.  281 ; 
15  S.  L.  T.  691. 

4.  Bankrupt— Discharge— Radical  Right 
—  Foreign  Bankruptcy.— A  party  whose 
estates  had  been  sequestrated  abroad  and 
who  had  received  a  discharge  was  held' 
entitled  to  pursue  an  action  to  ascertain 
the  amount  of  his  father's  estate.  Grade 
V.  Grade's  Trs.  and  Others,  1909  (0.  H.), 
2  S.  L.  T.  89. 

5.  Bankrupt— Discharge— Retrocession- 
Abandonment   of  Claims. — A  discharged- 
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bankrupt  cannot  sue  for  his  own  behoof  a 
claim  arising  out  of  or  prior  to  his  seques- 
tration, unless  he  has  been  retrocessed,  or 
can  show  that  his  creditors  have  abandoned 
the  claim  in  question.  Macdonald  v.  Mack- 
intosh,  1905,  7  F.  771 ;  42  S.  L.  R  622 ; 
13  S.  L.  T.  120. 

6.  Bahkniptcy — Trustee— Reduction  of 
Decree  of  Divorce— Reduction  by  Trustee 
in  Bankruptcy  of  Husband. — Held  by  Lord 
GuUen  (Ordinary)  that  the  trustee  in  bank- 
ruptcy of  a  husband  against  whom  a  decree 
of  divorce  on  the  ground  of  adultery  had 
been  pronounced  in  absence,  there  having 
been  no  intimation  to  the  trustee  of  the 
dependence  of  the  action,  had  a  title  to 
bring  a  reduction  of  the  decree  and  to 
insist  in  any  plea  competent  to  the  husband 
in  the  divorce  proceedings.  Gorhidge  v. 
Somerville,  1912  (O.  H.),  2  S.  L.  T.  19. 

7.  Beneficiary  —  Debt  Due  to  a  De- 
ceased's Estate— Action  at  Instance  of  a 
Beneficiary. — Seld  by  Lord  Skerrington 
(Ordinary)  and  approved  by  the  Court,  that 
a  beneficiary  on  the  executry  estate  of  a 
deceased  person  was  not  entitled  to  sue 
for  a  debt  due  to  the  executry  estate, 
although  he  averred  that  the  deceased's 
executor  had  an  adverse  interest  and  had 
refused  to  take  action.  Morrison  v. 
Morrison's  Exrx.,  1912,  S.  C.  892;  49 
S.  L.  E.  578;  1912,  1  S.  L.  T.  384. 

8.  Beneficiary— Title  to  Sue  Trustees- 
Breach,  of  Trust. — Any  beneficiary  has  a 
title  to  sue  trustees  for  a  breach  of  trust. 
The  Court  ordered  intimation  of  such  an 
action  to  be  made  to  other  beneficiaries. 
Allen  V.  M'ComUe's  Trs.,  1909,  S.  C.  710; 
46  S.  L.  R.  485;  1909,  1  S.  L.  T.  296. 

9.  Bondholder — Subsequent  Grant  of  Ex 
facie  Absolute  Disposition  over  Subjects- 
Action  of  Maills  and  Unties.— Held  that 
a  bondholder  who  was  granted  a  sub- 
sequent ex  facie  absolute  disposition  of  the 
subjects  contained  in  the  bond  had  a  title 
to  sue  an  action  of  maills  and  duties. 
Crichton's  Trs.  v.  Clarke,  1909  (O.  H.), 
1  S.  L.  T.  467. 

10.  Burgh  —  County  Council  —  River  — 
Pollution— Prevention  Acts.— Where  peti- 
tions were  presented  by  a  county  council 
against  certain  burghs  for  polluting  streams, 
and  the  averments  in  defence  were  held 
irrelevant,  it  was  held  also  that  an  amended 
averment  to  the  effect  that  there  was  no 
pollution  when   the   streams   entered  the 


county  council's  jurisdiction,  struck  at  the 
title  to  sue  conferred  by  sec.  8  of  the  Eivers 
Pollution  Act,  1876,  and  must  be  remitted 
to  probation.  Lanarkshire  County  Council 
V.  Airdrie  Magistrates;  Lanarkshire  Cowiitg 
Council  V.  Coatbridge  Magistrates,  1907,  44 
S.  L.  R  915;  15  S.  L.  T.  311. 

11.  Company— Shipping  Company— Title 
—  Title  by  Assignation  Subsequent  to 
Raising  of  Action. —  The  pursuers,  a 
shipping  company,  chartered  a  vessel  to 
a  firm  to  proceed  to  a  port  and  there  load 
a  cargo  of  coals.  The  defenders  refused 
to  allow  the  vessel  to  enter  the  dock,  and 
it  went  to  another,  thereby  incurring  extra 
carriage,  which  they  paid  to  the  charterers, 
and  now  sued  for.  After  the  action  was 
raised  they  got  an  assignation  from  the 
charterers  of  all  claims  competent  to  the 
latter  against  the  defenders,  and  having 
obtained  leave  to  amend  the  record  to  the 
effect  of  suing  for  themselves  and  as 
assignees  of  the  charterers,  the  Lord 
Ordinary  repelled'  a  plea  of  no  title  to  sue. 
The  Doughty  Shipping  Coy.  Ltd.  v.  North 
British  Ely.  Coy.,  1909  (0.  H.),  1  S.  L.  T. 
267. 


12.  Constable — Action  Raised  by 
Member  of  Force  without  Consent  of 
Chief  Constable  —  Bye-Law.  —  Held  that 
although  No.  20  of  the  Glasgow  Police 
Force  Bye-Laws  provides  that  no  member 
may  sue  for  damages  without  the  consent 
of  the  chief  constable,  an  action  raised  by 
a  member  without  such  consent  did  not 
affect  his  title  to  sue,  but  only  rendered 
the  member  of  the  force  subject  to  the 
discipline  of  the  chief  constable.  Farrell 
V.  Boyd,  1907,  44  S.  L.  R  870;  15  S.  L.  T. 
327. 

13.  Contract— Parties— Delectus  personse 
—  Sale  —  Assignability.  —  S.  &  Son,  oil 
merchants,  contracted  to  supply  to  H.  & 
Coy.,  manufacturers,  a  quantity  of  black 
grease.  The  trustee  of  S.  &  Son,  under 
an  assignment  for  behoof  of  creditors,  pro- 
posed to  fulfil  the  contract,  and  called  upon 
H.  &  Coy.  to  accept  delivery,  which  they 
declined  to  do.  In  an  action  of  damages 
at  the  instance  of  the  trustee,  the  de- 
fenders, H.  &  Coy.,  maintained  that  the 
contract  was  unassignable  and  pleaded  no 
title  to  sue.  Held  (rev.  Ld.  Mackenzie) 
that  the  contract  involved  no  delectus 
personce,  and  objection  to  pursuer's  title 
repelled.     Cole  v.  Handasyde  &  Coy.,  1910, 
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S.  C.  68;  47  S.  L.  R.  59;  1909,  2  S.  L.  T. 
358. 

14.  Contract— Parties— Delectus  personae 
—  Third  Party  —  Assignation  of  Contract 
— Restraint  of  Trade— Assignee. — A  con- 
tract of  service  between  M.  S.  &  Coy.,  a 
firm  of  music-sellers,  and  a  piano-tuner, 
contained  a  clause  restraining  the  latter 
from  engaging  in  business  as  a  tuner  within 
a  radius  of  thirty  miles  from  Dundee, 
except  as  the  servant  of  M.  S.  &  Coy. 
The  contract  provided  that  the  employer 
might  dispose  of  his  business  (which  he 
did),  and  that  in  that  event  the  "benefit 
of  the  agreement "  should  pass  by  assigna- 
tion to  the  purchaser.  Eeld  in  an  action 
by  the  purchaser  (the  assignee)  to  interdict 
the  respondent  (the  piano-tuner)  from 
acting  in  breach  of  the  agreement,  that 
the  agreement  had  been  validly  assigned 
and  that  the  complainer's  title  to  sue  was 
good.  Methven  Simpson,  Ltd.  v.  Jones,  1910 
(0.  H.),  2  S.  L.  T.  14. 

15.  Contract— Parties — Jus  quaesitum — 
Trade  Union  Rules — Revocable  Agreement 
— Agreement  to  Provide  Benefits  to  De- 
pendants of  Members. — By  the  rules  of  a 
trade  union,  which  could  be  altered  at  the 
will  of  the  General  Council,  it  was  provided 
that  the  wife  of  an  insane  member,  who 
was  dependent  on  him,  should  be  eligible 
for  sick  benefit.  In  an  action  at  the 
instance  of  the  wife  of  an  insane  member 
against  the  union  for  payment  of  sick 
benefit,  the  defenders  maintained  that  as 
the  rules  could  be  altered  the  pursuer  had 
no  jiis  qumsitum  and  no  title  to  sue.  Eeld 
that  as  the  agreement  to  pay  sick  benefit, 
though  revocable,  had  not  been  revoked 
when  pursuer's  claim  emerged,  she  had  an 
indefeasible /ms  qucesitum  teriio,  and  therefore 
a  good  title  to  sue.  Love  v.  Amalgamated 
Society  of  Lithographic  Printers,  1912,  S.  C 
1078;  49  S.  L.  E.  788;  1912,  2  S.  L.  T. 
50.     (And  see  voce  Trade  Union.) 

16.  Creditor  — Action  against  Another 
Creditor  of  Insolvent  Firm  in  Possession 
of  the  Firm's  Business. — A  creditor  of  an 
insolvent  firm  obtained  possession  of  the 
business  and  goodwill  of  the  firm  and  pro- 
ceeded to  carry  on  the  business.  A  second 
creditor  sued  the  creditor  in  possession  to 
compel  him  to  restore  the  property  of  the 
insolvent  firm  to  its  creditors,  or  alterna- 
tively to  pay  their  claim  in  full.  The  Lord 
Ordinary  siistained  pleas  for  the  defender 
that  the  action  was  incompetent  and  irre- 


levant.     Smart    &    Coy.    v.    Stewart    and 
Another,  1909  (0.  H.),  ]  S.  L.  T.  288. 

17.  Creditor— Action  for  Accounting  by- 
Creditor  of  Testator  against  Resigning 
Trustee. — Seld  that  a  creditor  of  a  testator 
had  no  title  to  sue  a  trustee  who  had 
resigned  for  an  accounting  of  his  intro- 
missions with  the  trust  estate,  and  for 
payment  of  the  debt  due  by  the  testator 
to  the  creditor.  Tovm  and  County  Bank 
Ltd.  V.  Walker,  1905,  13  S.  L.  T.  287. 

18.  Donation — Title  of  Donee  to  Sue  for 
Recovery  of  Gift  Sent  in  Error  to  Third 
Party.  —  Seld  that  the  donee  of  a  gift, 
which  had  been  sent  in  error  to  a  third 
party,  had  a  good  title  to  sue  for  its 
recovery.  Costin  v.  Hume,  1914,  S.  C.  134- 
51  S.  L.  E.  112;  1913,  2  S.  L.  T.  374. 

19.  Executor— Beneficiary  Suing  for  Debt 
Due  to  Executry  Estate— Sist  of  Executor 
—  Expenses  —  Consignation  in  Lieu  of 
Caution— A.  S.,  20th  March  1907,  sec.  2  (a). 
— A  beneficiary  having  brought  an  action 
in  his  own  name  to  establish  that  a  certain 
debt  was  due  to  the  estate  of  a  deceased 
person,  the  Lord  Ordinary  dismissed  the 
action  on  the  ground  of  no  title  to  sue. 
Circumstances  in  which  the  Court  alloued 
the  executor  of  the  deceased  to  be  sisted 
as  a  pursuer  in  the  action  on  consignation 
of  the  sum  of  .£200  in  lieu  of  caution  for 
expenses;  the  Court  intimating  that  the 
executor  would  be  entitled  to  apply  for 
further  indemnification  should  such  appear 
to  be  necessary.  Morrison  v.  Morrison's 
Exrx.,  1912,  S.  C.  892;  49  S.  L.  E.  578; 
1912,  1  S.  L.  T.  384. 

20.  Executor  —  Damages  for  Personal 
Injury  —  Claim  Made,  but  Action  not 
Raised  in  Lifetime  of  Injured  Person.— 

Eeld  {rev.  Ld.  Hunter)  that  the  executor 
of  a  deceased  person  who  had,  prior  to  his 
death,  intimated  a  claim  of  damages  for 
personal  injury,  had  a  good  title  to  sue  for 
recovery  of  such  damages  {Bern's  Exr.  v. 
Montrose  Asylum,  1893,  20  E.  859,  and 
Boyce's  Exr.  v.  M'Bougall,  1903,  5  F.  452, 
distinguished).  Observations  on  the  maxim 
actio  personalis  moritur  cum  persona,  and  on 
the  use  of  the  phrase  actio  injur iarum  as  a 
nomen  juris  in  Scots  law.  Leigh's  Exrx.  v. 
Caledonian  Ely.  Coy.,  1913,  S.  C.  838;  50 
S.  L.  R.  555;  1913,  1  S.  L.  T.  373. 

21.  Executor— Letters  of  Administration 
—"Duly  Stamped"— No  Duty  Paid— Con- 
firmation and  Probate  Act,  1858  (21  &  22 
Vict.  c.  56),  sec.  14.— Letters  of  administra- 
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tion  granted  in  Ireland  to  a  lady  as  adminis- 
tratrix of  her  deceased  son  were  produced 
in  the  Edinburgh  Commissary  Court  and 
certified.  The  value  of  the  personal  estate 
of  the  deceased  was  sworn  at  £1,  and  no 
duty  was  paid  in  respect  thereof.  In  an 
action  by  the  administratrix  to  recover 
£9000  of  trust  funds  alleged  to  be  vested 
in  the  deceased,  held  by  Lord  CuUen 
(Ordinary)  {following  Williamson  v.  Eraser, 
1832,  11  S.  7)  that  the  pursuer  had  a  title 
to  sue,  subject,  in  the  event  of  success,  to 
payment  of  duty  on  the  ascertained  value 
of  the  estate  before  extract.  Blackwood  v. 
Blackwood,  1913  (O.  H.),  2  S.  L.  T.  255. 

22.  Executor-Dative— Actions  Relating 
to  the  Executry  Estate.  —  The  title  of 
executor-dative  quA  factor  for  minor  next- 
of-kin  excludes  all  others  for  the  pursuit 
of  actions  relating  to  the  executry  estate. 
Johnston's  Exr.  v.  Dobie,  1907,  S.  C.  31; 
44  S.  L.  E.  34;  14  S.  L.  T.  414.  (See 
also  voce  Heirs  and  Executoes.) 

23.  Executrix  —  Widow  —  Death  of  Pur- 
suer Pendente  lite  —  Sist  of  Executor  — 
Executor  having  no  Interest  in  Merits — 
Title  of  Executor  to  Sue  Merely  for 
Expenses. — A  member  of  a  trade  union, 
who  had  brought  an  action  to  interdict  the 
union  from  applying  its  funds  to  political 
purposes,  died  before  the  case  was  heard 
in  the  Procedure  Eoll.  His  widow,  as  his 
executrix,  craved  to  be  sisted  in  his  place 
as  pursuer  in  order  that  she  might  recover 
the  sums  expended  by  him  in  the  litigation. 
Held  that  the  executrix  was  entitled  to  be 
sisted,  reserving  all  questions  as  to  her  right 
to  insist  in  the  cause.  After  hearing  the 
executrix,  held  further  that,  as  she  had  no 
interest  in  the  merits,  she  was  not  entitled 
to  proceed  with  the  action  merely  for  the 
purpose  of  recovering  expenses  ;  and  action 
dismissed.  Martin's  Exrx.  v.  M'Ghee,  1914, 
S.  C.  628;  51  S.  L.  K.  499;  1914,  1 
S.  L.  T.  365. 

24.  Executrix  — Wife  — Consent  of  Hus- 
band.— Seld  that  a  wife,  as  executrix,  is 
entitled  to  prosecute  a  claim  without  her 
husband's  consent.  JVilson  v.  Scott,  1908 
(O.  H.),  15  S.  L.  T.  948. 

25.  Heritors  —  Action  at  Instance  of 
Heritors  and  their  Clerk.— In  an  action  by 
the  heritors  of  a  parish  and  A.  B.,  "  clerk 
to  and  as  representing  said  heritors,"  held 
that  the  instance  was  good.  Bathgate 
Heritors  v.  Russell,  1908  (0.  H.),  46  S.  L.  E. 
714;  16S.  L.  T.  646. 


26.  Landlord  and  Tenant  —  Action  of 
Damages  by  Servant  of  Tenant  against 
Landlord— Jus  quaesitum  tertio.— Where  a 
housekeeper  of  a  tenant  of  a  house  under 
a  lease  sued  the  landlord  for  injuries 
received  by  her  through  a  falling  ceiling, 
held  (1)  that  the  pursuer  not  being  a  party 
to  the  contract  of  lease  had  no  title  to 
sue,  but  (2)  that  the  pursuer  was  entitled 
to  sue  on  the  ground  of  negligence,  and 
that  the  action,  so  far  as  laid  on  negligence, 
was  relevant.  Kennedy  v.  Bruce,  1907, 
S.  C.  845;  44  S.  L.  E.  593;  14  S.  L.  T. 
885. 

27.  Landlord  and  Tenant  —  Action  of 
Damages  by  Tenant  and  his  Family 
against  Landlord.— An  action  of  damages 
against  the  landlord  for  the  loss  and  incon- 
venience suffered  by  the  inhabitants  of  a 
house  which  is  let  to  a  tenant,  through 
its  insanitary  condition,  is  based  upon  the 
contract  of  lease,  and  consequently  the 
wife  and  children  of  the  tenant  not  being 
parties  to  that  contract  have  no  title  to 
sue  such  an  action.  Cameron  v.  Young, 
1908  (H.  L.),  S.  C.  7;  45  S.  L.  E.  410; 
15  S.  L.  T.  976. 

28.  Landlord  and  Tenant  —  Action  of 
Damages  by  Wife  of  Tenant  against  Land- 
lord.—The  wife  of  a  tenant  of  a  dwelling- 
house  raised  an  action,  with  her  husband's 
consent,  against  the  landlord  to  recover 
damages  for  injuries  sustained  by  her 
owing  to  the  defective  condition  of  the 
common  stair  leading  to  the  house.  The 
defender  pleaded  that  the  pursuer  had  no 
title  to  sue  in  respect  that  she  was  not  a 
party  to  the  lease.  Held  by  Lord  Hunter 
(Ordinary)  that  the  pursuer  had  a  title  to 
sue  in  respect  that  the  stair  did  not  form 
part  of  the  subjects  let,  but  remained  under 
control  of  the  landlord,  who  was  bound  to 
maintain  it  in  a  reasonably  safe  condition 
for  tenants  and  others  using  it  as  a  means 
of  access  to  the  subjects  {Cameron  v. 
Young,  1908  (H.  L.),  S.  C.  7 ;  and  Cavalier 
V.  Pope,  [1906]  A.  C.  428,  distinguished). 
Mellon  V.  Henderson,  1913  (O.  H.),  S.  C. 
1207;  50  S.  L.  E.  708;  1913,  1  S.  L.  T. 
257. 

29.  Law -Agent  —  Authority  —  Implied 
— Employment  of  Law- Agent — Accountant 
— Amalgamation  of  Companies. — A  limited 
liability  company,  which  proposed  to 
acquire  the  business  of  another  similar 
company,  employed  a  chartered  accountant 
to  carry  out  the  amalgamation.  He  em- 
ployed  a   firm   of  law-agents  to    execute 
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certain  deeds,  informing  them  that  they 
were  to  do  the  work  for  one  of  the  amalga- 
mating companies.  The  company  had  not 
given  him  any  authority  to  do  so.  Held 
that  the  law-agents  could  not  sue  an  action 
for  their  account  against  the  company. 
/.  M.  &  J.  H.  Robertson  v.  Beatson,  M'Leod 
<&  Coy.  Ltd.,  1908,  S.  C.  921 ;  45  S.  L.  E. 
742;  16  S.  L.  T.  157. 

30.  Lunatic— Action  of  Damages  by  Wife, 
with  Consent  of  Husband  —  Insanity  of 
Wife  Supervening  after  Mandate  given 
to  Kaise  Action,  but  before  Service  of 
Summons— Curator  ad  litem. — In  an  action 
of  damages  at  the  instance  of  a  wife  with 
the  consent  of  her  husband  the  pursuer 
became  insane  after  a  mandate  authorising 
the  raising  of  the  aotion  had  been  granted 
but  before  the  action  had  been  actually 
raised.  The  Lord  Ordinary  (Dewar) 
having  appointed  a  cwrator  ad  litem,  the 
Court  recalled  the  appointment  as  unneces- 
sary, and  remitted  to  the  Lord  Ordinary  to 
proceed.  Hutchinson  v.  Dougall's  Trs.,  1912, 
2  S.  L.  T.  516. 

31.  Married  Woman— Unskilful  Medical 
Treatment  —  Action  by  Married  Woman 
against  Medical  Man  Called  in  by  Husband 
to  Attend  to  her. — An  action  of  damages 
against  a  medical  man  for  professional 
negligence  arises  ex  delicto  and  not  ex  con- 
tractu, and  accordingly  a  married  woman 
has  a  title  to  sue  such  an  action  although 
the  medical  man  has  been  called  in  by  her 
husband  and  not  by  herself.  Edgar  v. 
Lamont,  l9U,  S.  C.  277;  51  S.  L.  R.  208; 
1914,  1  S.  L.  T.  80. 

32.  Member  of  Class— Slander— Slander 
of  Class— Newspaper  Article— Action  by 
Members  of  Class  against  Newspaper- 
Class  Entitled  to  Sue  for  Damages  as  Indi- 
viduals.— Browne  v.  Tlwmson  &  Coy.,  1912, 
S.  0.  359;  49  S.  L.  E.  285;  1912,  1 
S.  L.  T.  123.  (See,  for  full  statement  of 
facts,  Slandee,  voce  Innuendo.) 

33.  Next-of-Kin  —  Will  —  Reduction- 
Interest  —  Existence  of  Prior  Settlement 
under  which  Pursuer  not  a  Beneficiary — 
Agreement  between  Pursuer  and  Bene- 
ficiaries under  Prior  Settlement  to  Share 
Estate. — Held  that  one  of  the  next-of-kin 
of  a  testator  had  no  interest  or  title  to  sue 
a  reduction  of  his  last  will;  and  testament 
where  the  effect  of  a  reduction  would  be 
to  set  up  a  prior  deed  which  excluded  the 
next-of-kin,  although  he  had  entered  into 
an  agreement  with  the  beneficiaries  under 
the  prior  deed  by  which,  if  he  were  suc- 


cessful in  the  action,  he  and  the  other 
next-of-kin  were  to  receive  a  share  of  the 
estate.  Swanson  v.  Manson,  1907,  S.  C. 
426 ;  44  S.  L.  E.  312 ;  14  S.  L.  T.  737. 

34.  Parent  and  Child — Action  by  Pupils 
of  School  and  their  Fathers  as  their 
Administrators  —  Bursary  —  Educational 
Endowments  (Scotland)  Act,  1882  (45  &  46 
Vict.  c.  59),  sec.  46. — An  action  of  interdict 
was  brought  by  certain  pupils  of  a  school 
and  their  fathers,  as  administrators,  against 
an  educational  trust  awarding  bursarie^ 
Held  that  as  the  Educational  Endowments 
(Scotland)  A^t,  1882,  sec.  46,  provided  a 
remedy  for  the  complainers  not  utilised  by 
them,  and  that  as  no  other  remedy  was 
open  to  them,  they  had  no  title  to  sue.' 
OriM  and  Others  v.  The  Perth  Educationai 
Trust,  1907  (O.  H.),  15  S.  L.  T.  492. 

35.  Parent  and  Child — Action  of  Damages 
by  Child  for  Personal  Injuries— Father's 
Concurrence  not  Obtained. — An  action  of 
damages  for  personal  injuries  at  the  instance 
of  a  pupil  child  without  the  concurrence  of 
his  father,  who  was  furth  of  Scotland,  dis- 
missed as  incompetent.  It  was  not  stated 
that  the  father  refused  to  concur  or  had 
an  adverse  interest,  or  that  he  could  not  be 
communicated  with.  Carrigan  v.  Cleland, 
1907  (0.  H.),  15  S.  L.  T.  543. 

36.  Parent  and  Child— Lex  fori— Title 
to  Sue  Ascertained  in  Accordance  with— 
—English  Mother  Suing  as  "Tutrix  and 
Administratrix  -  in  -  Law  "  —  Illegitimate 
Child. — The  title  of  a  pursuer  falls  to  be 
ascertained  in  accordance  with  the  lex  fori. 
So  held  that  the  mother  of  an  illegitimate 
child  had  no  title  to  sue  as  his  "  tutrix  and 
administratrix-in-law "  although  she  and 
the  child  were  English  and  she  averred 
that  by  the  law  of  England  she  had  a  good 
title  to  sue.  Jones  v.  Somervell's  Tr.,  1907, 
S.  C.  545;  44  S.  L.  E.  390;  14  S.  L.  T. 
759.  (See  also  Parent  and  Child,  voce 
Mother.) 

37.  Parent  and  Child— Reduction  —  Re- 
duction of  Deed  on  the  G-round  that  it  was 
Part  of  an  Illegal  Bargain — Title  to  Sue 
Reduction  also  of  another  Deed  in  which 
Pursuer  not  Interested,  but  which  is 
Alleged  to  be  Part  of  said  Bargain.— A  son 
sued  for  reduction  of  a  deed  of  appointment 
executed  by  his  father  on  the  ground  that 
it  was  the  outcome  of  an  illegal  bargain 
made  between  his  father  and  his  sisters, 
whereby  the  sisters  agreed  to  limit  their 
interest  in  the  shares  appointed  to  them  to 
a  liferent,  and  to  transfer  the  capital  to 
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trustees  for  a  charitable  institution.  He 
also  sued  for  reduction  of  the  deed  under 
which  the  sisters  had  in  pursuance  of  this 
bargain  limited  their  shares  to  a  liferent 
and  transferred  the  capital  to  the  charity. 
Held  that  he  had  no  title  to  reduce  the 
latter  deed.  Craig  v.  Craig's  Trs.,  1904 
<0.  H.),  12  S.  L.  T.  136. 

38.  Parent  and  Child— Sole  Title— All 
Parties  with  Title  not  Appearing  in 
Instance — Information.— Where  a  mother 
and  several  out  of  a  number  of  children 
raised  an  action  for  damages  in  relation 
to  the  death  of  their  husband  and  father, 
the  Court  appointed  intimation  to  be  made 
to  the  other  children,  in  order  that  they 
might  crave,  if  so  desired,  to  sist  them- 
selves. Smith  v.  Wilsms  and  Clyde  Coal  Coy., 
1893,  21  E.  162;  31  S.  L.  E.  125;  1 
S.  L.  T.  332.  Cf.  Pollok  v.  Workman,  1900, 
2  F.  354 ;  37  S.  L.  E.  270 ;  7  S.  L.  T.  338. 

39.  Parent  and  Child— Title  of  Child  to 
£aise  Action  against  School  Board  — 
"  Parent  "—Duty  to  Provide  Education- 
Education  (Scotland)  Act,  1872  (35  &  36 
Vict.  c.  62),  sees.  1  and  69  —  Education 
(Scotland)  Act,  1901  (1  Edw.  VII.  c.  9), 
sec.  1. — A  pupil  child  residing  with  his 
grandfather  (his  "parent"  within  the 
meaning  of  the  Education  (Scotland)  Act 
1872)  held  to  have  no  title  to  raise  an 
action  against  a  School  Board  for  the 
purpose  of  enforcing  his  alleged  rights  to 
receive  education,  the  title  to  sue  such  an 
action  being  in  the  "  parent,"  on  whom  the 
<Juty  of  providing  elementary  education 
for  the  child  has  been  imposed  by  the 
Education  Acts.  Sinclair  v.  Moulin  School 
Board  and  Another,  1908,  S.  C.  772;  45 
S.  L.  E.  570 ;  15  S.  L.  T.  1032. 

40.  Partner  of  Firm  —  Revocation  of 
Patent — Patent  Aflfecting  Business  of  Firm 
— Title  of  Individual  Partner  to  Sue- 
Concurrence  of  Lord  Advocate — Patents 
and  Designs  Act,  1907  (7  Edw.  VII.  c.  29), 
sec.  94  (3). — A  civil  engineer,  member  of  a 
firm  of  concrete  contractors,  brought  an 
action  in  his  own  name,  with  the  concur- 
rence of  the  Lord  Advocate,  for  revocation 
of  a  patent  relating  to  concrete,  in  which 
he  averred  that  his  firm  did  a  large  busi- 
ness in  reinforced  concrete,  and  that  "the 
pursuer's  business  "  was  in  danger  of  being 
injured  by  the  enforcement  of  the  defender's 
patent.  Held  {rev.  Ld.  Ormidale)  that  the 
pursuer  had  a  title  and  interest  to  sue  in 
his  own  name.  Opinions  reserved  as  to 
whether  the  concurrence  of  the  Lord 
Advocate  was  conclusive  on  the  question 


of  title  to  sue.  Melville  v.  Cummings,  1912, 
S.  C.  1185;  49  S.  L.  E.  879;  1912,  2 
S.  L.  T.  130. 

41.  Partner  of  Firm— Sole  Title.— ITeM 
that  partners  suing  an  action  must  disclose 
their  partnership  in  the  instance  of  the 
summons.  Plotzher  v.  Lucas,  1907,  S.  C. 
315 ;  44  S.  L.  E.  245 ;  14  S.  L.  T.  678. 

42.  Partnership  —  Dissolution  —  Recon- 
struction— Action  by  New  Firm  for  Debt 
Due  to  Old  Firm. — Circumstances  in  which 
held  {affg.  Ld.  Skerrington)  that,  in  the 
absence  of  an  assignation  from  the  old  to 
the  new  firm,  the  latter  had  no  title  to 
sue  for  the  portion  of  the  account  incurred 
prior  to  the  reconstruction  of  the  firm, 
and  action  dismissed.  A.  &  A.  Campbell  v. 
Campbell's  Exrs.,  1910,  47  S.  L.  E.  837; 
2  S.  L.  T.  240.  (See  also  Partnership, 
wee  Dissolution.) 

43.  Partnership  —  Several  Pursuers  — 
Competency — Community  of  Interest.— On 

the  death  of  a  partner  a  firm  was  dissolved 
and  a  new  firm  constituted.  In  an  action 
by  (1)  the  old  firm,  (2)  the  new  firm,  and 
(3)  the  representatives  of  the  deceased 
partner  of  the  old  firm,  against  an  individual 
and  a  partnership  of  which  he  was  a  member 
for  recovery  of  agency  fees  due  by  the  indi- 
vidual to  the  old  firm  before  he  became  a 
member  of  the  partnership,  and  of  fees  due 
by  him  and  the  partnership  after  he  had 
become  a  member,  held  that  the  action 
against  the  partnership  was  irrelevant,  and 
that  the  action,  although  relevant  against 
theindividual,  was  incompetent,  there  being, 
so  far  as  the  right  and  title  to  debts  due 
to  them  respectively  was  concerned,  no 
connection  between  the  old  firm  and  the 
new,  and  it  being  settled  law  that  two  or 
more  unconnected  persons  cannot  sue  in 
one  joint  action  unless  they  have  been 
aggrieved  by  the  same  act  of  the  defender 
or  have  a  joint  interest  in  the  matter 
libelled.  Brims  &  Mackay  v.  Pattullo,  1 907, 
S.  C.  1106;  44  S.  L.  E.  819;  15  S.  L.  T. 
198. 

44.  Pauper  Pursuer— Poor's  'Roll.— Held 
(folhwing  Hunter  v.  Clark,  1874,  1  E.  1154) 
that  a  pursuer  in  receipt  of  parochial  relief 
must  either  sue  in  formd  pauperis  or  find 
caution  for  expenses.  Maclean  v.  Maclaren, 
1910  (O.  H.),  1  S.  L.  T.  29. 

45.  Ratepayer— Burgh  —  Assessments — 
Declarator  by  Individual  Ratepayers  that 
Assessments  Illegal.— Where   the   magis- 
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trates  of  a  burgh  proposed  to  defray  the 
expenses  connected  with  the  unsuccessful 
promotion  by  them  of  a  Provisional  Order 
for,  inter  alia,  the  extension  of  the  burgh 
boundaries  out  of  the  burgh  assessments, 
held  that  certain  individual  ratepayers  who 
had  paid  their  assessments  for  the  year  had 
a  good  title  to  bring  a  declarator  that  the 
magistrates  had  no  right  to  levy  or  exact 
rates  from  them  for  the  purpose  of  paying 
these  expenses  {EvAng  v.  Glasgow  Commis- 
sioners of  Police,  1837,  15  S.  389;  1839, 
M'L.  &  Rob.  App.  847,  distinguished). 
Stirling  County  Council  v.  Magistrates  of 
Falkirk,  1912,  S.  C.  1281 ;  49  S.  L.  E.  968; 
1912,  2  S.  L.  T.  181. 

46.  Ratepayer— Burgh — Illegal  Assess- 
ments —  Interdict  by  Individual  Rate- 
payers.—Certain  individual  ratepayers  in  a 
burgh  brought  an  action  of  suspension  and 
interdict  against  the  magistrates  levying 
any  rates  in  the  burgh  to  be  applied 
towards  the  payment  of  expenses  incurred 
by  them  in  the  unsuccessful  promotion  of 
a  Provisional  Order  and  Private  Bill.  Held 
that  they  had  a  title  and  interest  to  sue. 
Farqiihar  and  Gill  v.  Magistrates  of  Aberdeen, 
1912,  S.  C.  1294;  49  S.  L.  R.  975;  1912, 
2  S.  L.  T.  186. 

47.  Ratepayer— Declarator  that  Town- 
Clerk  Bound  to  Attend  Meetings  of  Town 
Council — Competency— Interest  to  Sue. — 
Held  by  Lord  Ormidale  (Ordinary)  that  an 
action  by  a  town  councillor  and  ratepayer 
of  a  burgh  for  declarator  that  under  certain 
statutes  the  joint  town-clerks  of  the  burgh 
were  bound  to  be  present  at  and  during 
all  meetings  of  the  Town  Council,  and  to 
keep  records  of  the  proceedings  thereat, 
was  incompetent.  Opinion  that  the  pursuer 
had  no  interest  to  sue.  Orr  v.  Alston,  1912 
(0.  H.),  1  S.  L.  T.  95. 

48.  Ratepayer  — Shipowner— -Abuse  of 
Statutory  Powers— Title  of  Rival  Trader 
to  Interdict  Trading  by  Corporation  in 
Excess  of  Statutory  Authority— Dundee 
Harbour  and  Tay  Ferries  Consolidation 
Act,  1911  (1  &  2  Geo.  v.  c.  \xsx.).—Held  by 
Lord  Skerrington  (Ordinary)  that  rival 
traders  (shipowners)  had  a  title  and  interest 
to  interdict  the  Dundee  Harbour  Trustees 
as  owners  of  the  day  ferries  from  using  the 
ferry  steamers  as  excursion  steamers  in 
excess  of  their  statutory  powers.  Nicol  v. 
Dundee  Harbour  Trs.,  1913  (0.  H.),  1  S.  L.  T. 
203.  On  a  reclaiming  note  the  Court  {diss. 
Ld.  Dewar)  held  that  the  shipowners  had  a 
title  to  sue  (a)  as  traders  and  (5)  {rev.  Ld. 


Skerrington)  as  ratepayers.  1914,  S.  C. 
374;  51  S.  L.  E.  329;  1914,  1  S.  L.  T. 
205. 

49.  Ratepayer— Title  to  Plead  Malad- 
ministration of  Common  Good — Crown.— 

A  ratepayer  has  no  title  to  intervene  and 
plead  maladministration  of  the  Common 
Good.  The  Crown  alone  has  a  title  to  do 
so.  Oonri  v.  Benfrew  Corporation,  1906, 
8  F.  905 ;  43  S.  L.  E.  664 ;  14  S.  L.  T. 
106. 

50.  School  Board— Bursary— Scheme  for 
Administering  —  Condition  —  Title  and 
Interest  of  School  Boards  to  Enforce.— 
School  Boards  of  certain  parishes  raised  an 
action  against  the  patrons  of  a  bursary  fund 
for  declarator  that  the  defenders  had 
violated  one  of  the  conditions  of  the 
scheme  under  which  the  bursaries  were 
administered,  and  had  acted  ultra  vires  in 
awarding  a  particular  bursary,  and  for 
interdict.  Held  that  the  pursuers  had 
no  title  to  sue.  Opinion  {per  the  Lord 
President)  that  School  Boards  had  no  title 
given  them  eo  nomine  by  the  Education 
Acts  to  raise  such  questions,  and  that 
although  a  title  might  flow  from  sufficient 
interest,  the  interest  alleged  by  the  pursuers 
was  too  slender  to  support  a  title.  Dwnhp 
and  Stewarton  School  Boards  v.  Cunninghame 
Graham  Bursaries  Endowment  Fund  Patrons^ 
1910,  S.  C.  945;  47  S.  L.  E.  811;  1910, 
2  S.  L.  T.  95. 

51.  School  Board— School— Site— Failure 
of  Trust  Purposes— School  Sites  Act,  1841. 
— Observations  on  the  title  to  appear  of  (1) 
the  School  Board,  (2)  the  inhabitants  of  the 
district,  in  a  case  in  which  it  was  held  that 
the  provisions  of  the  School  Sites  Act,  1841, 
were  incorporated  in  a  disposition  of  four 
acres  to  trustees  for  the  purposes  of  a  school, 
and  that,  on  the  closing  of  the  school 
through  the  inability  of  the  trustees  to- 
carry  it  on,  the  land  reverted  to  the  dis- 
poner.  Houldsworth  v.  Cambusnethan  School 
Board,  1904  7  F.  291;  42  S.  L.  E.  237; 
12  S.  L.  T.  563. 

52.  Superior  and  Vassal— Casualty— 
Composition — Action  for  Recovery— Con- 
veyancing (Scotland)  Act,  1874  (37  &  38 
Vict.  c.  94),  sec.  4  {4:).— Held  by  Lord  Cullen 
(Ordinary)  that  a  superior  who  had  disponed 
his  estate  of  superiority  after  the  date  when 
a  composition  had  become  payable  but  who 
had  obtained  from  the  disponee  an  assigna- 
tion of  the  superiors'  rights  in  respect  of 
the  composition,  had  a  good  title  to  sue 


1045 


TITLE  TO   SUE— TEAVELLEK 


1046 


an  action  for  recovery  of  the  same.  Brmmi 
V.  Stirling,  1911  (0.  H.),  2  S.  L.  T.  332. 

53.  Trade  Union— Action  by  Member  of 
Union  to  Compel  Restoration  of  Union 
Funds.— A  member  of  a  trade  union  raised 
an  action  against  the  union  and  its  trustees 
to  compel  restoration  of  the  union  funds 
which  the  pursuer  alleged  had  been  illegally- 
paid  away.  The  defenders  pleaded  that 
the  pursuer  had  been  expelled  from  the 
union  by  formal  resolution  after  the  raising 
of  the  action  and  that  he  had  no  title  to 
sue.  The  pursuer  averred  that  the  resolu- 
tion expelling  him  was  passed  in  mala  fide 
for  the  purpose  of  stifling  investigation 
into  the  illegal  actings  of  t-he  union.  The 
Lord  Ordinary  (CuUen)  allowed  a  proof 
before  answer  (Osborne  v.  Amalgamated 
Society  of  Railway  Servants,  [1911]  1  Ch. 
540,  followed).  M'Dowall  v.  M'Ghee,  1913 
(O.  H.),  2  S.  L.  T.  238. 

54.  Trade  Union — Unincorporated  Society 
-Trade  Union  Act,  1871  (34  &  35  Vict.  c. 
31),  sec.  5 — Trade  Union  Act  Amendment 
Act,  1876  (39  &  40  Vict.  c.  22),  sec.  16.— A 
society  of  master  masons  was  formed,  inter 
alia,  to  take  over  the  assets  of  an  existing 
unincorporated  society,  said  to  have  been 
a  trade  union,  and  it  was  registered  under 
the  Companies  Acts.  Its  memorandum  of 
association  prohibited  the  enforcement  or 
support  of  any  regulation  which  would 
make  it  a  trade  union.  Its  title  to  sue 
was  challenged  on  the  ground  that  it  was 
a  trade  union  under  sec.  16  of  the  Trade 
Union  Act  Amendment  Act,  1876,  and 
consequently  that  its  registration  under 
the  Companies  Acts  was  void  in  virtue  of 
sec.  5  of  the  Trade  Union  Act,  1871.  Held 
upon  a  consideration  of  the  constituting 
documents,  that  the  society  was  not  a 
trade  union,  that  its  registration  was  not 
void,  and  its  title  to  sue  good.  Aberdeen 
Master  Masons'  Incorporation,  Lid.  v.  Smith, 
1908,  S.  C.  669;  46  S.  L.  E.  484; 
15  S.  L.  T.  953. 

55.  Unincorporated  Society — Instance. — 

An  action  was  raised  at  the  instance  of 
P.  and  0.,  "honorary  secretaries  and 
treasurers  for  the  Fife  Fox  Hounds,  as 
mandatories  of  the  shareholders  and  sub- 
scribers to  said  Fife  Fox  Hounds,  specially 
authorised  by  and  acting  on  behalf  of  the 
said  shareholders  and  subscribers,"  with 
the  concurrence  of  the  Masters  of  the  said 
Hounds.  It  concluded  for  payment  of 
certain  subscriptions  due  to  the  Fife  Fox 


Hounds,  who  were  an  incorporated  society- 
The  defender  pleaded  that  the  pursuers 
had  no  title  or  interest  to  sue  the  action. 
The  Court  allowed  the  pursuers  a  proof  of 
their  authority  to  sue,  reserving  the  effect 
of  defender's  plea.  Pagan  and  Osbwne  v. 
Haig,  1910,  S.  C.  341;  47  S.  L.  E.  440; 
1910,  1  S.  L.  T.  122. 


TOWN  COUNCIL 

See  (1)  Burgh. 

(2)  Bye-Law. 

(3)  EOAD. 

Powers   as   Statutory   Trustees,   see 
Trust,  voce  Statutory  Trustee. 


TRADE  DISPUTES  ACT,   1906 
(6  Edw.  VII.  c.  47) 

Not  Eetrospective,  see  Trade  Union. 
Sec.  2.  Construction  of,  see  Justiciary, 

voce  (1)  Complaint;  (2)  Statutory 

Offence. 
Sec.  4.    Exclusion  of  Action   by,   see 

Trade  Union. 


TRAMWAY 

See  Negligence. 

Act,  1870  (33  &  34  Vict.  c.  78),  sec.  32, 

see  Arbitration. 
Act,  1870  (33  &  34  Vict.  c.  78),  sec.  32, 

Contravention  of,  see  Justiciary, 

voce  Statutory  Offence. 
Bye-Law,  see  Justiciary,  voce  Complaint. 
Expenses  of  Adapting  Cars  to  Carry 

Advertisements,  see  Eecompense. 
Line,  Construction    of,  see  Eoad,  voce 

Tramway. 
Valuation  of,  see  Valuation  Acts,  voce 

Subjects. 
Workmen's  Fares,  see  Carriage  (I.),  voce 

Tramway. 


TRAVELLER 

Commercial,  Contract  by,  see  Agency 
(11.),  voce  Authority. 

Commercial,  Accident  to,  see  Work- 
men's Compensation,  voce  Employ- 
ment. 
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1.  Trade  Mark— Infringement— Defences 
—Mode  of  Pleading.— While  an  alleged 
infringer  of  a  registered  trade  mark  may 
plead  in  defence  to  an  action  for  interdict 
that  the  register  should  be  rectified  either 
(a)  by  expunging  the  entry  of  the  trade 
mark  as  being  common  property,  or  (b)  by 
adding  an  entry  of  the  mark  as  being  also 
his,  he  can  only  raise  such  defence  by 
making  rectification  a  positive  crave. 
Board  &  Son  v.  Thorn  &  Cameron,  Ltd.,  et  e 
contra,  1907,  S.  C.  1326;  44  S.  L.  R.  939; 
15  S.  L.  T.  341. 

2.  Trade  Mark— Infringement — Defence 
of  Common  Property— Effect  of  Registra- 
tion —  Onus — Evidence.  —  In  an  action  of 
declarator  and  interdict  to  prohibit  alleged 
infringement  of  a  registered  trade  mark, 
to  establish  the  defence  that  the  register 
should  be  rectified  by  expunging  the  entry 
on  the  ground  that  the  mark  is  "common 
property,"  (1)  the  onus  is  on  the  defender 
by  the  mere  fact  of  registration  and  is 
increased  by  the  length  of  time  the  entry 
has  been  on  the  register ;  and  (2)  it  is  not 
sufficient  to  prove  a  few  isolated  sales,  but 
to  constitute  "property"  the  mark  must 
have  become  associated  in  the  market  with 
the  goods.  Evidence  held  sufficient  to 
establish  common  property  in  a  registered 
trade  mark.  Boord  &  Son  v.  I'hom  & 
Cameron,  Ltd.,  1907,  S.  C.  1326 ;  44  S.  L.  R. 
939;  15S.  L.  T.  341. 

3.  Trade  Mark  —  Infringement  —  Resem- 
blance —  Long  Association  —  Interdict.— A 

firm  of  spirit  merchants  had  as  their 
registered  trade  mark  a  device  consisting 
of  a  cat  with  one  paw  uplifted  standing 
on  a  barrel  placed  on  its  bilge,  and  proved 
that  by  long  use  their  goods  had  become 
associated  with  the  cat  and  barrel  device. 
Held  that  in  deciding  whether  certain 
labels  were  or  were  not  an  infringement, 
the  Court  should  keep  in  view  the  long 
association  of  the  firm's  goods  with  the 
device  and  consequently  not  require  too 
strict  a  similarity  before  granting  interdict. 
Boord  &  Son  v.  Thorn  &  Cameron,  Ltd.,  1907, 
S.  C.  1326;  44  S.  L.  R.  939;  15  S.  L.  T. 
341. 

4.  Trade  Name  —  Descriptive  Name  — 
"Horse  Shoe"  —  Boilers  —  Deception  — 
Interdict. — Held  that  the  name  "Horse 
Shoe  "  as  applied  to  boilers  had  become  so 


associated  with  the  boilers  of  the  pursuers' 
make,  in  the  trade  and  to  the  public 
generally,  as  to  designate  boilers  made  by 
them ;  and  defenders  interdicted  from  using 
the  words  "Horse  Shoe"  in  connection 
with  boilers  (not  of  the  pursuers'  manu- 
facture) sold  by  defenders,  without  clearly 
distinguishing  them  from  the  boilers  of  the 
pursuers.  But  declarator  that  pursuers 
had  the  exclusive  right  to  the  use  of  the 
name  "  Horse  Shoe  "  refused,  and  an  award 
of  damages  recalled.  Kiwaell  &  Coy.  Ltd. 
V.  Ballantyne  &  Sons,  1910,  S.  C.  246; 
47  S.  L.  R.  227 ;  1910,  1  S.  L.  T.  55. 

5.  Trade  Name — "  Diamonddust "  —  Use 
by  Person  who  had  in  Good  Faith  Procured 
the  Registration  of  the  Trade  Name  in 
Question  as  a  Trade  Mark— Consent  by 
him  to  Removal  of  Trade  Mark  from 
Register  —  Damnum  absque  injuria— Ex- 
penses.— The  pursuer  sued  the  defenders 
for  declarator  that  the  defenders  were 
bound  to  have  removed  from  the  register 
as  having  been  registered  without  sufficient 
cause  the  name  of  "Diamonddust,"  as 
denoting  certain  flour  imported  by  them, 
and  for  damages  caused  to  the  pursuer 
through  defenders'  illegal  use  of  said  trade 
name.  The  defenders  in  good  faith  had 
duly  procured  the  registration  of  the  trade 
name,  and  pursuer  had  not  objected  thereto. 
The  pursuer  maintained  that  the  name 
"  Diamonddust "  had  been  in  common  use 
to  denote  another  flour  than  that  imported 
by  defenders.  A  few  days  before  the 
'proof  the  defenders  lodged  a  minute 
consenting  to  decree  of  declarator  of 
removal.  Held  that  as  the  defenders  had 
only  exercised  their  statutory  right  in 
using  the  trade  name  registered  by  them 
they  were  not  liable  in  damages,  but  that 
they  were  liable  for  expenses  in  respect  of 
their  having  resisted  pursuer's  demand  for 
removal  of  the  trade  name.  Beid  v. 
Thomson  &  Coy:,  1905  (0.  H.),  13  S.  L.  T. 
32. 

6.  Trade  Name  —  Passing  Off  —  Interim 
Interdict. — A  company  trading  under  the 
name  of  "Resartus  Company"  brought  a 
note  of  suspension  and  interdict  against 
others  who  had  commenced  under  the  style 
of  "  Sartor  Resartus  Company."  The  Lord 
Ordinary  passed  the  note,  and  granted 
interim  interdict.  Resartus  Coy.  v.  Sartor 
Resartus  Coy.,  1908  (0.  H.),  16  S.  L.  T.  210. 

7.  Trade  Name— Passing  Off— Misleading 
Advertisement. — Interdict  granted  against 
the  publication  of  a  trade  advertisement 
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whicii,  although  true  so  far  as  it  went,  yet, 
as  it  concealed  certain  things,  might  mislead 
the  public  into  mistaking  the  writers  of  it 
for  the  complainers,  who  were  their  rivals. 
Henderson  &  Son  v.  Munro  &  Coy.,  1905, 
7  P.  636 ;  42  S.  L.  E.  530 ;  13  S.  L.  T.  57. 

8.  Trade  Name  — Passing  Off — Misre- 
presentation — False  Advertisements — Ex 
turpi    causa     non     ovitur    actio.  —  The 

Court  refused  to  grant  interdict  J;o  a  com- 
pany complaining  of  a  passing  off  as  theirs 
of  goods  (proprietary  medicine)  made  and 
supplied  by  a  rival,  where  it  appeared  that 
the  complainers'  business  had  been  largely 
promoted  by  the  publication  of  advertise- 
ments whicia  contained  untrue  statements 
as  to  the  source  from  which  the  medicines 
were  derived.  Bile  Beans  Manufacturing 
Coy.  Ltd.  V.  Davidson,  1906,  8  F.  1181; 
43  S.  L.  R.  827  ;  14  S.  L.  T.  294. 

9.  Trade  Name— Passing  Off— Place  Name 
— "Kelvindale  Chemical  Company." — W., 
carrying  on  business  as  "The  Kelvindale 
Chemical  Coy.,"  sought  interdict  against  M. 
trading  under  the  name  "  The  Kelvinside 
Chemical  Coy."  or  any  other  colourable 
imitation  of  pursuer's  trade  name.  Held 
that  pursuer  had  not  proved  that  the  name 
adopted  by  defender  was  calculated  to 
mislead  customers  or  to  divert  pursuer's 
business,  and  action  dismissed.  Williamson 
V.  MeiUe,  1909,  S.  C.  1272;  46  S.  L.  E. 
915;  1909,  2  S.  L.  T.  169. 

10.  Trade  Name— Similarity— Deception. 

— The  Scottish  Union  and  National  Insur- 
ance Coy.  took  its  name  in  1878  and 
carried  on  business  in  insurances  against 
fire  and  over  lives.  It  had  powers  to  insure 
marine  risks.  The  Scottish  National 
Insurance  Coy.  Ltd.  was  formed  in  1907, 
and  carried  on  the  business  of  marine 
insurance.  Interdict  by  the  former  com- 
pany against  the  latter  trading  under  the 
above  style  refused.  Scottish  Union  and 
National  Insurance  Coy.  v.  Scottish  National 
Insurance  Coy.  Ltd.,  1909,  S.  C.  318;  46 
S.  L.  E.  267 ;  16  S.  L.  T.  671. 

11.  Trade  Name  —  Surname— Secondary 
Meaning. — Held,  on  evidence,  that  the 
name  of  the  Dunlop  Pneumatic  Tyre  Coy. 
Ltd.  had  not  become  so  identified  with  the 
manufacture  of  motor  cars  and  accessories 
as  to  entitle  them  to  interdict  persons  who 
had  carried  on  the  business  of  cycle  and 
motor  repairers  for  several  years  under 
their  own  name  (Dunlop)  from  dealing  in 


motor  oars  and  accessories  under  the  style 
"The  Dunlop  Motor  Coy.  Ltd."  Dunlop 
Pneumatic  Tyre  Coy.  Ltd.  v.  Dunlop  Motor  Coy. 
Ltd.,  1906,  8  F.  1146;  43  S.  L.  E.  784; 
14  S.  L.  T.  284.  Affirmed  1907  (H.  L.), 
S.  C.  15  ;  44  S.  L.  E.  977 ;  15  S.  L.  T.  362. 


TRADE  UNION 

See  (1)  Jurisdiction,  voce  Trade  Union. 
(2)  Title  to  Sue,  voce  Trade  Union. 

See  also  (1)  Combination  to  Injure 
Workman,  see  Eeparation,  voce 
Conspiracy;  (2)  Official,  Slan- 
derous Statements  by,  see  Slander, 
voce  Privilege. 

1.  Agreement— Enforcement— Action  to 
Recover  Benefit  Paid  to  Member— Com- 
petency—Trade  Union  Act,  1871  (34  &  35 
Vict.  c.  31),  sec.  4. — A  trade  union  paid  to 
a  member  in  respect  of  permanent  disable- 
ment by  accident  a  sum  which,  by  the 
rules  of  the  trade  union,  he  was  obliged 
to  refund  in  the  event  of  his  resuming 
work  at  his  trade.  At  the  time  of  receiving 
the  benefit  the  member  (in  compliance 
with  the  rules)  signed  an  agreement 
binding  himself  to  refund  if  he  resumed 
work.  Held  (diss.  Ld.  Johnston)  that  an 
action  on  the  agreement  by  the  trade 
union  for  recovery  of  the  benefit  was  com- 
petent, and  was  not  struck .  at  by  sec.  4  of 
the  Trade  Union  Act,  1871  (Baker  v. 
Ingall,  [1911]  2  K.  B.  132,  approved  and 
followed).  mikie  v.  King,  1911,  S.  C. 
1310;  48  S.  L.  E.  1057 ;  1911,  2  S.  L.  T. 
206. 

2.  Agreement  to  Provide  Benefits— En- 
forcement—Provision  of  Sick  Benefits  to 
Dependants  of  Members— Trade  Union  Act, 
1871  (34  &  35  Vict.  c.  31),  sec.  4  (3)  (a).— 
In  an  action  at  the  instance  of  the  wife  of 
an  insane  member  of  a  trade  union  against 
the  union  to  recover  (1)  sick  benefit  and 
(2)  superannuation  benefit  under  the  rules 
of  the  union,  held  that  pursuer  as  the 
dependant  of  a  member  was  entitled  to 
recover  sick  benefit,  her  claim  not  being 
excluded  by  sec.  4  of  the  Trade  Union 
Act,  1871,  which  dealt  only  with  agree- 
ments to  provide  benefits  to  members, 
but  not  superannuation  benefit.  Love  v. 
Amalgamated  Society  of  Lithographic  Printers, 
1912,  S.  C.  1078;  49  S.  L.  E.  788;  1912, 
2  S.  L.  T.  50.  (And  see  Title  to  Sue,  voce 
Contract ) 
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3.  Agreement  to  Provide  Benefits— En- 
forcement—Trade  Union  Act,  1871  (34  & 
35  Vict.  c.  31),  sec.  4  (3).—Eeld  by  Lord 
Cullen  (Ordinary)  that  an  action  against 
a  trade  union  to  compel  restoration  of  the 
union  funds  which  were  alleged  to  have 
teen  misapplied,  was  not  an  action  to 
enforce  an  agreement  to  provide  benefits, 
and  was  therefore  not  excluded  by  sec.  4 
of  the  Trade  Union  Act,  1871.  M'Dowall 
V.  M'Ghee,  1913  (0.  H.),  2  S.  L.  T.  238. 

4.  Application  of  Funds  —  Action  to 
Compel  Restoration  of  Funds  Alleged  to 
have  l)een  Misapplied  —  Title  to  Sue — 
Averments — Relevancy. — A  member  of  a 
trade  union  raised  an  action  against  the 
union  and  its  trustees  to  compel  restoration 
of  the  union  funds  which  were  alleged  to 
have  been  misapplied.  The  defenders 
pleaded  that  the  pursuer  had  been  expelled 
from  the  union  by  formal  resolution  after 
the  raising  of  the  action,  and  that  he  had 
no  title  to  sue.  The  pursuer  averred  that 
the  resolution  expelling  him  was  passed 
in  mala  fide  for  the  purpose  of  stifling 
investigation  into  the  illegal  actings  of 
the  union.  The  Lord  Ordinary  (Cullen) 
■allowed  a  proof  before  answer  (Osborne  v. 
Amalgamated  Society  of  Railway  Servants, 
[1911]  1  Ch.  biO,  followed).  M'Dowallv. 
M'Ghee,  1913  (0.  H.),  2  S.  L.  T.  238. 

5.  Application  of  Funds— Alteration  of 
Rules— Application  of  Funds  for  Parlia- 
mentary Representation  —  Interdict. — A 
member  of  an  association  which  was  admit- 
tedly a  trade  union,  although  unregistered, 
sought  to  interdict  the  association  from 
applying  any  part  of  its  funds  for  purposes 
connected  with  securing  or  maintaining 
parliamentary  representation.  The  rules 
of  the  association  had  been  altered  so  as 
to  include  among  its  objects  the  promotion 
of  labour  representation  in  Parliament, 
and  there  was  a  provision  for  payment  of 
a  certain  sum  per  member  towards  a 
Parliamentary  Representation  Fund.  The 
Lord  Ordinary,  in  respect  that  an  action 
was  being  raised  to  have  the  altered  rules 
•declared  illegal  and  reduced,  granted  the 
interdict  sought  and  of  consent  sisted  the 
process  in  hoc  statu.  Wilson  v.  The  Scottish 
Typographical  Association,  1910  (0.  H.), 
2  S.  L.  T.  231. 

6.  Exclusion  of  Actions  in  Respect  of 
Tortious  Acts — Action  of  Damages  against 
Trustees  of  Trade  Union— Interdict — Trade 
Disputes  Act,  1906  (6  Edw.  VII.  c.  47), 
sec.  4^Trade  Union  Act,  1871  (34  &  35 


Vict.  c.  31),  sec.  9. — In  an  action  against 
a  trade  union  and  its  trustees,  in  respect 
of  slander  contained  in  a  serial  published 
and  circulated  by  the  union,  the  pursuer 
asked  for  (1)  damages  against  the  trustees 
of  the  union,  and  (2)  interdict  against  the 
union,  its  officials  and  trustees,  publishing 
defamatory  statements  concerning  the 
pursuer.  The  Lord  Ordinary  (GuUen) 
held  that  the  action  in  all  its  branches  was 
excluded*  by  sec.  4  of  the  Trade  Disputes 
Act,  1906.  Shinwell  v.  National  Sailors,  <fec.. 
Union,  1913  (0.  H.),  2  S.  L.  T.  83. 

7.  Liability  for  Obligations  Undertaken 
by  Brancli  of  Union  —  Interpretation  of 
Rules. — By  the  rules  of  a  trade  union, 
which  consisted  of  local  combinations  of 
labourers  enrolled  as  branches,  it  was  pro- 
vided that  "the  funds  of  all  branches  of 
the  union  shall  be  the  common  property 
of  the  union."  One  of  the  branches 
appointed  (as  the  branches  were  empowered 
to  do)  a  law-agent  to  act  for  it,  and  by  the 
letter  of  appointment,  which  was  signed 
by  the  president  and  secretary  of  the 
branch,  it  was  provided — "  We  guarantee 
the  costs  of  your  fighting  a  case  unsuccess- 
fully." The  law-agent  having!  unsuccess- 
fully fought  a  case  for  one  of  the  members 
of  the  branch  against  his  employers,  raised 
an  action  against  the  union  for  his  expenses. 
Defenders  maintained  that  the  guarantee 
of  costs  was  ultra  vires  of  the  branch  and 
therefore  not  binding  upon  them.  Held 
that  defenders  were  liable.  Maehendrich  v. 
National  Union  of  Dock  Labourers,  1911, 
S.  C.  83 ;  48  S.  L.  R.  17 ;  1910,  2  S.  L.  T. 
215. 

8.  Rules — Arbitration  —  Scope  of  Refer- 
ence—Question whether  New  Rule  Ultra 
vires. — By  the  rules  of  a  trade  union  it 
was  provided  that  any  differences  arising 
between  members  of  the  union  and  the 
executive  should  be  referred  to  the  decision 
of  an  arbitration  committee.  Held  by 
Lord  Skerrington  (Ordinary)  that  the 
question  whether  a  new  rule  was  ultra  vires 
of  the  union  did  not  fall  within  the  scope 
of  the  reference.  Johnstone  v.  The  Associated 
Iron  Moulders  of  Scotland,  1911  (0.  H.),  2 
S.  L.  T.  478. 

9.  Trade  Union— Trade  Disputes  Act,  1906 
— Retrospective  Efi'ect  of. — Held  that  the 
Trade  Disputes  Act,  1906,  is  not  retrospec- 
tive. Russell  &  Coy.  v.  The  United  Society 
of  Boilermakers,  1907  (0.  H.),  15  S.  L.  T. 
118. 


1053 


TEADE   UNION— TEUST 


1054 


10.  Unregistered  Trade  Union  —  Objects 
— Legality  —  Promotion  of  Parliamentary 
Representation  — Trade  Union  Act,  1871 
(34  &  35  Vict.  c.  31)— Trade  Union  Act 
Amendment  Act,  1876  (39  &  40  Vict.  c.  22), 
sec.  16.— The  decision  of  the  House  of 
Lords  in  Amalgamated  Society  of  Railway 
Servants  v.  Osborne,  [1910]  A.  C.  87,  applies 
to  all  trade  unions  whether  registered  or 
unregistered  under  the  Trade  Union  Acts 
of  1871  and  1876.  So  held  in  an  action 
at  the  instance  of  a  member  of  an  un- 
registered trade  union  for  declarator  that 
certain  rules  of  the  union  which  provided 
for  the  promotion  of  parliamentary  repre- 
sentation were  ultra  vires  and  illegal,  and 
for  interdict  against  misapplication  of  the 
funds  of  the  union ;  and  declarator  and 
interdict  granted.  Wilson  v.  Scottish  Typo- 
graphical Association,  1912,  S.  C.  534;  49 
S.  L.  R.  397  ;  1912,  1  S.  L.  T.  203.  (See 
also  Jurisdiction,  voce  Trade  Union.) 

11.  Unregistered  Trade  Union  —  Volun- 
tary Association  —  Alteration  of  Kules — 
Power  of  Majority  to  Bind  Minority.— 
See  observations  by  Lord  Skerrington 
(Ordinary)  and  Lord  Guthrie.  Wilson  v. 
Scottish  Typographical  Association,  1912, 
S.  C.  534;  49  S.  L.  E.  397;  1912,  1 
S.  L.  T.  203. 


TRESPASS 

See  (1)  (3-AME. 

(2)  Negligence,  voce  Property. 

(3)  Justiciary,  voce  (1)  Complaint; 

(2)  Statutory  Offence. 

(4)  Mines  and  Minerals,  voce  Way- 

leave. 

Day  Trespass  Act,  1832  (2  &  3  Will.  IV. 
c.  68),  see  Justiciary,  voce  Prose- 
cutor. 

On  Railway,  see  (1)  Railway,  voce 
Trespass;  (2)  Title  to  Prosecute 
FOR,  see  Justiciary,  voce  Prosecutor. 


TRUCK  ACT,  1831 

Contravention  of,  see  Justiciary,  voce 
Statutory  Offence. 


TRUST 

See  (1)  Charitable,  etc.,  Trusts. 

(2)  Marriage-Contracts. 

(3)  Succession. 

(4)  Vesting. 

Accounts,  1,  2. 

Administration,  1-11,  80,  86. 

Advances,  9,  12,  83. 

Aliment,  12. 

Alimentary  Provision,  21,  22;  see  also 
voce  Alimentary  Provision. 

Appointment  of  Law-Agent,  13-15. 

Appointment  of  Trustee,  44-49,  97,  10), 
102. 

Beneficiary,  16,  21,  51,  61,  62. 

Charitable  Bequests,  91,  109-129; 
see  also  voce  Charitable,  etc.. 
Trusts. 

Constitution  of  Trust,  17-20. 

Denuding,  21-26. 

Deposit-Receipt,  33-35,  79. 

Discretion,  4,  24,  41,  68-75,  77,  105. 

English  Trust,  76,  87,  92. 

Equitable  Compensation,  9;  see  also 
voce  Election. 

Expenses,  7,  27-29;  see  also  voce  Expenses. 

Foreign  Trustee,  101,  102;  see  also 
Jurisdiction,  voce  Trust. 

Holograph  Writings,  18. 

Indemnity,  52,  53,  57,  61 ;  see  also  Ex- 
penses, voce  Trust. 

Investment,  8,  11,  57-63,  77-81. 

Judicial  Factor,  5,  49,  70,  71,  97;  see 
also  voce  J  UDiciAL  Factor. 

Lapse,  30,  71,  72. 

Law-Agent,  2,  13-15,  27,  28,  32. 

Liability  of  Trustee,  54-64,  78,  103, 
104 ;  see  also  Expenses,  voce  Trust. 

Powers  of  Trustee,  see  voce  Trustee 
(Powers),  infra. 

Proof  of  Trust,  32-35. 

Removal  of  Trustee,  96-99. 

Resignation  of  Trustee,  100-102. 

Revocabihty,  36-43;  see  also  voce  Mar- 
riage-Contract. 

Statutory,  103-104. 

Tbust-Deed  for  Creditors,  see  Bank- 
ruptcy, voce  Voluntary  Trust. 

Trustee,  44-102. 

Appointment,  44-49,  97,  101,  102. 
Auctor  in  rem  suam,  50. 
Bankruptcy,  Trustee  in,  see   voce 

Bankruptcy. 
Barred  from  Suing  by  Delay,  see 

Personal  Bar,  voce  Mora. 
Duties,  51,  54-56. 

Foreign  Trustee,  101,  102 ;  see  also 
Jurisdiction,  voce  Trust. 
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Tktjstee  {contimied) — 

Indemnity,  52,  53,  57,  61 ;  see  also 

Expenses,  voce  Trust. 
Negligence,  63,  55. 
Personal  Liability,  54-64,  78,  103, 

104. 
Powers,  65-95. 

Discretionary,  68-75,  77 ;  and 

see  voce  Discretion,  supra. 
To  Borrow,  65,  66. 
To  Carry  on  Business,  84. 
To  Encroach  on  Capital,  85. 
To  Feu,  87. 

To  Grant  Leases,  86-88. 
To  Invest,   77-81 ;  and  see  voce 
Investment,  supra. 
'   To  Make  Advances,  12,  83 ;  and 
see  voce  Advances,  swpra. 
To  Make  up  Title  to  Heritage, 

76. 
To    Object   to    Ultra    vires 
Eesolutions  op  Company, 
67. 
To  Purchase  Trust  Property, 

89. 
To  Sell  Heritage,  90-93. 
Eemoval,  96-99. 
Resignation,  100-102. 
Uncertainty,  105-132. 

1.  Administration — ^Accounts — Audit. — 
The  Court  refused  to  sanction  an  audit  of 
the  trustees'  accounts  made  by  the  trustees 
themselves.  Mailler's  Trs.  v.  Allan,  1904, 
7  F.  326 ;  42  S.  L.  R.  261 ;  12  S.  L.  T.  595 

2.  Administration— Accounts— Eight  to 
Inspect  —  Assignee  of  Beneficiary. — Seld 
by  Lord  Skerrington  (Ordinary)  that  the 
assignee  of  a  beneficiary  in  a  trust  estate  has 
a  right  to  inspect  the  trust  accounts  on 
paying  a  reasonable  fee  to  the  law-agents 
of  the  trust.  Salamon  v.  Morrison's  Trs., 
1913  (0.  H.),  50  S.  L.  E.  584;  1912,  2 
S.  L.  T.  499. 

3.  Administration  —  Charges  against 
Estate  —  Annual  Payment  to  Trustees — 
Whether  Trustees'  Legacy  Chargeable 
against  Residue  or  Special  Alimentary 
Fund. — A  testator  directed  his  trustees  to 
set  aside  a  sum  of  £16,000  to  provide 
alimentary  liferents  for  his  children  ;  to 
divide  the  residue  among  his  children ; 
and  to  pay  themselves  an  annual  legacy 
for  their  trouble.  Held  that  the  trustees 
were  not  entitled  to  retain  a  capital  sum 
out  of  the  residue  to  meet  the  annual 
payment  to  themselves,  but  were  entitled 
to  charge  that  payment  against  the  income 
of  the  alimentary  fund.     Kirkwood  v.  Kirk- 


wood's  Trs.,  1912,  S.  C.  613;  49  S.  L.  E- 
458;  1912,  1  S.  L.  T.  251. 

4.  Administration  —  Discretion  of  Trus- 
tees.— The  residuary  legatees  of  a  deceased 
person  sought  to  have  his  trustees  inter- 
dicted from  selling  the  heritable  property 
forming  part  of  the  trust  estate  without 
their  consent.  The  trustees  had  power 
under  the  settlement  to  sell  heritage.  The 
eomplainers  maintained  that  they  were 
entitled  to  a  conveyance  of  the  heritable 
property  on  their  providing  the  trustees 
with  funds  to  meet  the  debts  and  pecuniary 
legacies  of  the  truster.  The  Lord  Ordinary 
(Mackenzie),  holding  that  the  eomplainers 
were  in  effect  asking  the  Court  to  supersede 
the  discretion  of  the  trustees  in  a  matter 
of  ordinary  administration,  refused  the 
note.  Brovm  v.  JBlder's  Trs.,  1906  (0.  H.), 
13  S.  L.  T.  837. 

5.  Administration  —  Disputes  between 
Trustees— Appointment  of  Judicial  Factor 
— Difference  between  Trustees. — Held  that 
differences  between  trustees  (who  were  two 
in  number)  were  insufficient  to  justify  the 
sequestration  and  appointment  of  a  judicial 
factor.  Scott,  1905  (0.  H.),  13  S.  L.  T. 
589. 

6.  Administration  —  Disputes  between 
Trustees  —  Superintendence  of  Trust  by 
Accountant  of  Court  —  Disagreement  be- 
tween Trustees  —  Judicial  Factors  Act, 
1889,  sec.  18.— The  Lord  Ordinary,  on  the 
petition  of  a  trustee,  and  in  respect  of  a 
disagreement  between  the  trustees,  placed 
the  trust  under  the  administration  of  the 
Accountant  of  Court.  Tumbull  v.  Turn- 
bull's  Trs.,  1905  (O.  H.),  13  S.  L.  T. 
145. 

7.  Administration— Expenses— Payment 
of  Unaudited  Business  Account  and  Agent's 
Commission— Sum  Taxed  off  Business  Ac- 
count—Opinion by  Auditor  that  Agent's 
Commission  Charged  Too  Low.— Bene- 
ficiaries raised  an  action  against  trustees  on 
the  ground  that  they  had  paid  certain 
business  accounts  without  the  same  being 
taxed.  The  accounts  were  remitted  for 
taxation.  The  Auditor  taxed  £100  off  the 
business  account,  and  stated  that  he  would 
have  allowed  £93  more  than  was  charged 
in  the  commission  account.  He  did  not 
add  this  sum  to  the  commission  account. 
Held  that  the  trustees  fell  to  be  debited 
with  the  £100  and  credited  with  the  £93. 
Kktg  V.  King's  Trs.,  1906  (0.  H.),  14  S.  L.  T. 
332  ;  and  Cf.  No.  29. 
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8.  Administration  —  Foreign  Invest- 
ments —  Security   Writs   Deposited  in 
Foreign   Country  —  Duty    of  Trustees  to 
Creditor  Attaching  Beneficiary's  Interest. 
— A  testatrix  directed  her  trustees  on  the 
expiry  of  a  liferent  to  convey  her  whole 
estate  to  her  brother,  an  American  citizen. 
The  trust  funds,  as  authorised  by  the  will, 
were  invested  by  the  trustees  in  American 
securities    and    the    security    writs    were 
deposited  with  an  American  trust  company. 
During  the  subsistence  of  the  liferent  an 
American  creditor  of  the  fiar  (the  testatrix's 
brother)  obtained  a  Scottish  decree  adjudg- 
ing the  fee  to  her.    She  thereafter  brought 
an  action  against  the  trustees  in  which  she 
averred  that  the  fiar,  on  the  expiry  of  the 
liferent,  would  be    entitled  by  American 
law   to     demand    delivery    of    the    trust 
securities,  and  niaintained  that  the  trustees 
were  bound  so  to  invest  the  funds  as  to 
prevent  her  right  under  the  Scottish  decree 
from  being  defeated ;  and  she  also  sought 
to  interdict  the  trustees  from  returning  the 
security  writs  to  America,  whence  they  had 
been  brought  for  the  purpose  of  her  action. 
The  Court  assoilzied  the  defenders,  hdding 
(1)  that  the  acts   complained    of   did  not 
involve  breach  of  trust,  and  (2)  that  the 
defenders  were  under  no  duty,  in  order  to 
fortify  the  pursuer's   position,  to  do  any- 
thing that  would  not  have  been  required 
in  the  ordinary  course  of  the  trust  adminis- 
tration.    Brewer's    Ear.   v.  Ramsay's  Trs., 
1912,  S.  C.  1374;  49  S.  L.  E  962;  1912 
2  S.  L.  T.  215. 

9.  Administration— Legitim  —  Equitable 
Compensation — ^Advances  to  Grandchildren 
—Incidence  of  Advances— Trusts  (Scot- 
land) Act,  1867  (30  &  31  Vict.  c.  97),  sec.  7. 
— A  testator  who  died  in  1882  directed  his 
trustees,  after  the  death  of  his  widow,  to 
whom  he  provided  an  annuity,  to  pay  the 
residue  to  his  daughters  in  liferent  and  his 
grandchildren  in  fee.  A  daughter  claimed 
and  received  legitim.  There  was  a  large 
surplus  income  after  meeting  the  annuity 
to  the  widow.  In  1895  the  trustees,  at 
the  daughter's  instigation,  obtained  the 
authority  of  the  Court  to  make  advances 
to  her  children  out  of  the  funds  of  the 
trust  estate  undisposed  of.  In  1898  the 
widow  died,  and  in  1906  the  daughter 
claimed  and  received  her  share  of  the 
income  destined  to  her  whenever  the  trust 
had  been  fully  compensated  for  the  with- 
drawal of  her  legitim.  Held  that,  in  esti- 
mating to  what  extent  compensation  had 
been  made,  the  advances  to  the  grand- 
children both  before  and  after  the  widow's 


death  fell  to  be  charged  against  the  capital 
payable  to  them.  Main  v.  Clark's  Trs., 
1909,  47  S.  L.  E.  118 ;  1909,  2  S.  L.  T.  375. 

10.  Administration  —  Rebuilding  Herit- 
able Property. — Without  express  authority 
from  the  deed  under  which  they  act, 
trustees  may,  in  the  exercise  of  a  wise 
discretion,  rebuild  or  improve,  at  the 
expense  of  the  general  trust  funds,  heritable 
subjects  belonging  to  the  trust  which  have 
fallen  into  disrepair.  If  they  act  without 
negligence  they  incur  no  personal  responsi- 
bility. Armstrong  v.  Wilson's  Trs.,  1904, 
7  F.  353 ;  41  S.  L.  E.  286 ;  12  S.  L.  T.  581. 

11.  Administration  —  Severance  of  In- 
terests of  Beneficiaries— Appropriation  of 
Investments  to  Particular  Legacies — 
Appreciation  in  Value  of  Investments. — 

A  testator  directed  his  trustees  to  hold 
a  specified  sum  for  a  certain  person  in 
liferent  and  his  issue  in  fee,  and  to  pay 
over  the  residue  "  as  it  accrues  and  becomes 
available  "  to  his  residuary  legatees.  The 
trustees  were  authorised  to  retain  such  of 
his  stocks  and  shares  as  they  might  think 
proper  and  to  divide  them  among  the 
various  legatees,  or  otherwise  appropriate 
them  for  the  purposes  of  the  trust.  The 
trustees  set  aside  and  invested  the  specified 
sum  for  behoof  of  the  liferenter  and  his 
issue,  and  paid  over  the  residue  to  the 
residuary  legatees.  On  the  death  of  the 
liferenter  it  was  found  that  certain  of 
the  investments  appropriated  to  the  legacy 
had  appreciated  in  value  to  a  considerable 
extent.  Held  that  this  appreciation  fell 
to  the  fiars,  for  whom  the  sum  had  been 
so  set  apart,  and  not  to  the  residuary 
legatees.  Observations  (by  the  Lord 
President)  as  to  the  power  of  trustees  to 
sever  the  interests  of  beneficiaries.  Van 
Dunlop  Trs.  v.  Follok,  1912,  S.  C.  10;  49 
S.  L.  E.  7;  1911,  2  S.  L.  T.  341. 

12.  Advances— Provisions  for  Aliment— 
Nobile  ofB.cium. — Trustees  authorised  to 
make  an  advance  for  aliment  out  of  a  pro- 
spective but  not  vested  share.  Eobertson's 
Trs.,  Petrs.,  1909,  S.  C.  236 ;  46  S.  L.  E. 
139  ;  1909,  1  S.  L.  T.  173. 

13.  Agent — Appointment  of  Law-Agent 
—Nominee  of  Truster— Lapse.— A  truster 
by  his  will  appointed  E.  S.  and  failing  him 
"  his  firm  of  E.  S.  &  Sons,"  to  be  factors  and 
law-agents  to  the  trust.  Held  by  Lord 
Skerrington  (Ordinary)  that  the  appoint- 
ment did  not  lapse  upon  the  death  of  E.  S., 
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but  lapsed  upon  the  dissolution  of  the  firm 
by  the  retiral  therefrom  of  one  of  the 
two  remaining  partners.  Nairn's  Trs.  v. 
B.  Stewart  &  Sons,  1910  (0.  H.),  2  S.  L.  T. 
432. 

14.  Agent— Appointment  of  Law-Agent 
— Nominee  of  Truster— Termination  of 
Agency. — Held,  upon  a  construction  of  the 
terms  of  an  appointment  by  a  truster  of 
factors  and  law-agents  to  the  trust,  that 
the  office  was  tenable  during  the  pleasure 
of  the  trustees,  and  was  terminable  by  them 
when  they  thought  fit.  Nairn's  Trs.  v. 
E.  Stewart  &  Sons,  1910  (0.  H.),  2  S.  L.  T. 
432. 

15.  Agent— Appointment  of  Law-Agent 
— Trustee  Acting  as  Agent — Remuneration. 
— Where  a  will  empowered  trustees  to 
appoint  a  law-agent  to  the  trust  from  among 
their  own  number,  held  that  one  of  the 
trustees  who  had  not  been  formally 
appointed  law-agent,  but  who  had  done 
proper  professional  work  for  the  trust  on 
the  instructions  of  the  other  trustees,  or 
with  their  knowledge  and  approval,  was 
entitled  to  remuneration.  Observed,  how- 
ever, that  the  proper  procedure  was  for 
the  trustees  formally  to  make  the  appoint- 
ment and  minute  it.  Lems'  Trs.  v.  Pirie, 
1912,  S.  C.  574;  49  S.  L.  R.  439;  1912, 
1  S.  L.  T.  208. 

16.  Beneficiary — Title  to  Sue. —  Any 
beneficiary  has  a  title  to  sue  trustees  for  a 
breach  of  trust.  The  Court  ordered  intima- 
tion of  such  an  action  to  be  made  to  other 
beneficiaries.  Allen  v.  M'Combie's  Trs., 
1909,  S.  C.  710;  46  S.  L.  E.  485;  1909, 
1  S.  L.  T.  296. 

17.  Constitution  —  Disposition  Mortis 
causa  followed  by  Appointment  of  Exe- 
cutor— Implied  Trust. — A  testator  disponed 
to  his  wife  in  liferent  and  to  his  children 
in  fee  his  whole  heritable  and  moveable 
estate  subject  to  payment  of  his  debts  and 
to  implement  of  the  provisions  in  his 
antenuptial  contract  of  marriage,  and  he 
appointed  his  wife  and  certain  other 
persons  named  to  be  his  executors.  Held 
by  Lord  Hunter  (Ordinary)  that  a  trust 
had  not  been  created.  Gow's  Trs.  v.  Gow, 
1912  (0.  H.),  2  S.  L.  T.  256. 

18.  Constitution— Holograph  Writing- 
Construction  —  Bequest  —  Validity. — Held 
on  a  construction  of  a  holograph  testa- 
mentary writing  contained  in  a  document 


partly  printed  and  partly  holograph,  that 
a  trust  had  been  constituted,  and  that  a 
valid  bequest  of  a  liferent  had  been  made. 
Carmichael's  JExrs.  v.  Garmidtael,  1909,  S.  C. 
1387 ;  46  S.  L.  E.  807 ;  1909,  2  S.  L.  T.  4. 

19.  Constitution  —  Precatory  Bequest.— 
A  testator  directed  in  a  holograph  letter 
that  his  whole  property  should  be  placed 
entirely  under  the  control  of  his  daughter 
to  allocate  to  the  members  of  the  family  as 
she  thought  proper.  Held  that  the  writing 
imported  an  absolute  gift  and  not  a  trust. 
Miller  v.  Miller,  1906  (0.  H.),  13  S.  L.  T. 
770. 

20.  Constitution  —  Precatory  Trust.— A 
testator  by  his  will  gave  his  moveable 
estate  to  his  widow,  and  added :  "  It  is  my 
desire  that  at  my  wife's  death  some  part 
of  such  estate  .  .  .  should  go  to  the 
families  of  my  brothers  and  sisters.  In 
particular,  I  should  like  not  less  than  £50 
sterling  left  to  the  widow  of  my  brother  A. 
.  .  .  and  I  desire  that  my  wife  may  make 
a  settlement  providing  for  this."  The  testa- 
tor's widow  having  died  intestate,  held  that 
her  executor  was  not  bound  to  give  effect  to 
the  testator's  request.  Garden's  Exr.  v. 
Mare,  1913,  S.  C.  285;  50  S.  L.  E.  249; 
1912,  2  S.  L.  T.  482. 

21.  Denuding  —  Alimentary  Provision- 
Direction  to  Purchase  Annuities— Right  of 
Beneficiary  to  Capital  Sum.— A  testator 
directed  his  executor  to  pay  to  his  Scottish 
trustees  certain  sums  to  be  invested  by 
them  in  the  purchase  of  annuities  for 
certain  parties  named.  The  annuities  were 
not  declared  alimentary.  The  beneficiaries 
having  called  upon  the  trustees  to  pay  over 
the  principal  sums  instead  of  investing 
them  in  the  purchase  of  annuities,  heU 
that  the  beneficiaries  were  entitled  to 
payment.  Turnei's  Trs.  v.  Femie,  1908, 
S.  C.  883;  45  S.  L.  R.  708;  16  S.  L.  T. 
107. 

22.  Denuding— Alimentary  Provision— 
Marriage  -  Contract  —  Liferent  Provision 
Excluding  Acts  and  Deeds  and  Diligence 
of  Creditors. — Trustees  were  directed  by 
a  marriage  -  contract  to  pay  the  annual 
proceeds  of  the  wife's  estate  to  the  husband, 
in  the  event  of  his  survivance,  "  during  his 
lifetime  and  so  long  as  he  remains  un- 
married, exclusive  always  of  his  acts  and 
deeds  and  the  diligence  of  his  creditors." 
Held  that  the  provision  was  alimentary 
and  that  the  trustees  were  not  entitled  to 
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•denude  by  paying  over  the  estate  to  the 
husband  and  the  fiars  in  proportions  agreed 
■upon  by  them,  Dewar's  Trs.  v.  Dewar, 
1910,  S.  C.  730;  47  S.  L.  E.  674;  1910, 
1  S.  L.  T.  390. 

23.  Denuding — Anticipation  of  Period  of 
Payment  on  Finding  Caution  for  the  Event 
of  a  Child  being  Born.— A  testator  directed 
his  trustees  to  pay  the  income  of  his  estate 
to  his  daughter  and  the  capital  to  her 
children.  Failing  issue  they  were  directed 
to  pay  certain  legacies.  The  lady  did  not 
marry  and  at  the  age  of  fifty-eight  sued 
the  trustee  for  the  estate  as  heir-at-law  and 
sole  next-of-kin,  the  legatees  called  failing 
her  issue  being  all  dead.  She  offered  to 
find  caution  to  repeat  the  sum  in  the  event 
of  children  being  born  to  her.  Held  that, 
on  the  pursuer  finding  caution,  the  trustee 
was  not  bound  to  hold  the  trust  estate  for 
behoof  of  children  nascituri,  and  a  proof 
Mowed.  Tumbull  v.  TurnhulVs  Tr.,  1907, 
44  S.  L.  E.  843;  15  S.  L.  T.  229.  (See 
also  voce  Presumption.) 

24.  Denuding— Fulfilment  of  Purposes- 
Discretionary  Power  to  Continue  Trust 
till  Estate  Cleared  of  Debt— No  Reason- 
able Prospect  of  Debt  being  Paid— Right 
of  Fiar  to  Terminate  Trust.— A  truster 
declared  it  to  be  his  wish  that  the  trust 
estate  should  continue  for  ten  years  and 
such  further  period  as  his  trustees  might 

-consider  necessary  for  the  purpose  of  freeing 
the  estate  of  debt,  in  so  far  as  this  might 
reasonably  be  attained.  Thirty-five  years 
after  the  truster's  death  the  estate  had  not 
been  cleared  of  debt,  and  the  trustees 
admitted  that  there  was  no  prospect  that 
the  estate  could  be  cleared  of  debt  within 
any  period  they  could  specify.  Seld  that 
the  trustees  were  bound  to  denude  in  favour 
of  the  fiar,  even  though  by  doing  so  certain 
annuities  charged  on  the  estate  might 
be  endangered.  Sinclair's  Trs.  v.  Sinclair, 
1913,  S.  C.  178;  50  S.  L.  E.  296;  1913, 
1  S.  L.  T.  81. 

25.  Denuding— Liferenters  Entitled  also 
to  Fee— Burden  on  Right  of  Fee.— Under 
the  will  of  a  testatrix  the  persons  in  the 
.enjoyment  of  the  liferent  of  the  trust  funds 
■were  entitled  also  to  the  fee.  There  were, 
however,  provisions  in  favour  of  the  issue 
of  the  liferenters  which  necessitated  the 
retention  of  the  vested  estate  in  the  hands 
of  the  trustees.  Held  by  Lord  Hunter 
{Ordinary)  that  the  liferenters  were  not 
•entitled  to  immediate  payment  (Miller's 
Irs.  V.  Miller,  1890, 18  E.  301,  distinguished.) 


Brmn  v.  Brovm's  Trs.,  1911  (0.  H.),  2 
S.  L.  T.  513.  The  Court  adliered.  1912, 
1  S.  L.  T.  474. 

26.  Denuding  —  Protected  Liferent  ^ 
Testamentary  Trust— Share  of  a  Daughter 
— Administration  by  Father's  Trustees  or 
by  her  own  Marriage-Contract  Trustees.— 
A  father's  trustees  were  directed  to  hold 
a  fund  for  the  children  of  a  marriage  in 
liferent.  But  the  daughters  were  entitled 
to  settle  their  shares  of  income  and  capital 
by  marriage-contract,  and  all  the  children 
had  a  power  of  disposal  of  their  shares  by 
will.  A  daughter  settled  her  share  by 
marriage-contract.  Held  that  the  father's 
trustees  must  denude  in  favour  of  the 
daughter's  marriage  -  contract  trustees. 
Mackenzie's  Trs.  v.  Kilmarnock's  Trs.,  1909, 
S.  C.  472;  46  S.  L.  E.  217;  16  S.  L.  T, 
676;  Etoing's  Trs.  v.  Bwing,  1909,  S.  C. 
409;  46  S.  L.  E.  316;  1909,  1  S.  L.  T. 
104. 

27.  Expenses  — Law- Agent  — Remunera- 
tion—Liability  of  Trust  Estate— Seques- 
tration.—Where  trustees  were  found  per- 
sonally liable  in  the  expenses  of  a  litigation 
without  recourse  against  the  trust  estate, 
held  that  the  law-agent  whom  they  had 
employed  was  not  entitled  to  rank  on  the 
trust  estate  (subsequently  sequestrated)  for 
his  bill.  Ferme,  Ferme  &  Williamson  v. 
Stephenson's  Tr.,  1905,  7  F.  902  ;  42  S.  L.  E. 
703;  13  S.  L.  T.  236. 

28.  Expenses  —  Law- Agent  —  Remunera- 
tion—Trustee Acting  as  Law- Agent  — 
Liability  of  Debtor  under  Bond  for  Agent's 
Charges— Right  of  Debtor  to  Object  to 
Trustee  Acting  as  Agent.— None  but  a 
beneficiary  can  object  to  a  solicitor-trustee 
receiving  remuneration  for  professional 
services  rendered  to  the  trust.  Brovm's 
Trs.  V.  Home,  1905  (0.  H.),  12  S.  L.  T. 
614. 

29.  "Expenses  of  Trust  "—Estate,  &c.. 
Duties — Will  —  Construction. — A  testator 
directed  that  one  out  of  several  shares  into 
which  he  divided  the  trust  estate  should 
bear  the  "  necessary  expenses  "  of  the  trust. 
Held  that  the  phrase  did  not  include  estate, 
&c.,  duties  payable  on  the  other  shares. 
MicUe's  Exrs.  v.  Michie,  1905,  7  F.  509 ;  42 
S.  L.  E.  386 ;  12  S.  L.  T,  738. 

30.  Lapse— Bequest  for  Rebuilding  the 
Old  Bridge  of  Ayr— Restoration  of  Bridge 
by  Public  Subscription.— A    testator    be- 

1  queathed  his  estate  to  the  burgh  of  Ayr 
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in  trust  for  the  purpose  of  "  rebuilding  the 
old  bridge  of  Ayr,  when  such  a  thing  may 
be  required."  Held  that  the  trust  had  not 
lapsed  in  consequence  of  the  restoration  of 
•  the  bridge  by  public  subscription,  but  that 
it  must  be  maintained  until  such  time  as 
it  became  necessary  to  rebuild  the  bridge. 
Temphton  v.  Bv/rgh  of  Ayr,  1910  (O.  H.), 
2  S.  L.  T.  12. 

31.  Lapse— Failure  of  Objects— Trust  for 
Benefit  of  Employees  of  Finn— Transfer  of 
Business  to  Limited  Company.— By  an  inter 
vivos  deed  a  partner  of  a  firm  directed  that 
certain  shares  in  the  business  at  his  disposal 
should  be  held  in  trust  for  the  benefit  of 
meritorious  or  long-service  employees  of 
the  firm.  After  the  truster's  death  the 
business  was  transferred  to  a  limited  com- 
pany. Held  (rev.  Ld.  Johnston)  that  no 
machinery  existed  for  carrying  out  the 
objects  of  the  bequest,  and  that  the  bequest 
fell  into  intestacy.  Hedderwick's  Trs.  v. 
Hedderwich's  Exr.,  1910,  S.  C.  333;  47 
S.  L.  E.  238;  1910,  1  S.  L.  T.  36. 

32.  Proof  of— Act  1696,  c.  25— Trust  or 
Mandate — Declarator  Sought  that  Shares 
Registered  in  Agent's  Name  Belong  to 
Client. — Where  the  rights  in  question  have 
been  taten  in  defender's  name  by  agree- 
ment, but  the  pursuer  avers  that  this  was 
done  in  trust,  then  the  Act  applies.  But 
where  it  is  averred  that  the  defender  was 
employed  to  act  for  the  pursuer,  and  in 
breach  of  his  employment  took  the  docu- 
ments, &c.,  in  his  own  name,  that  is  a  case 
of  mandate,  and  parole  proof  is  competent. 
Anderson  v.  Yarston,  1906  (0.  H.),  14  S.  L.  T. 
54. 

33.  Proof  of—"  Deed  of  Trust  "—Deposit- 
Receipt— Act  1696,  c.  25— Proof.— In  an 

action  by  a  party  for  declarator  that  the 
sum  contained  in  a  deposit-receipt  in  the 
names  of  others  really  belonged  to  him, 
held  that  a  deposit-receipt  is  not  a  "  deed 
of  trust"  within  the  meaning  of  the  Act 
1696,  c.  25,  and  proof  by  parole  allowed. 
Cairns  v.  Davidson,  1913,  S.  C.  1054;  50 
S.  L.  E.  850;  1913,  2  S.  L.  T.  118. 

34.  Proof  of— Writ— Deposit-Receipt.— 

A  deposit-receipt  given  by  a  bank  to  a 
depositor  and  bearing  that  the  sum  lodged 
was  "  in  trust,"  held  writ  of  the  depositor 
to  prove  trust,  the  conditions,  &c.,  being 
proved  by  parole.  National  Bank  v.  Mackie's 
Trs.,  1905  (0.  H.),  43  S.  L.  E.  13;  13 
S.  L.  T.  383. 


35.  Proof  of— Writ— Deposit-Receipt  — 
Undelivered  Deed  —  Averments  —  Rele- 
vancy.— Two  deposit-receipts  taken  in  name 
of  the  depositor  "for  behoof  of  N.  D."' 
were  retained  in  the  possession  of  the 
depositor  until  her  death.  In  an  action 
by  N.  D.  for  delivery  of  the  deposit-receipts- 
on  the  ground  that  they  were  held  in  trust 
for  her,  pursuer  averred  that  the  depositor 
on  various  occasions  during  her  lifetime 
informed  the  pursuer  and  also  other  persons- 
that  the  receipts  were  held  in  trust  for  her. 
Held  by  Lord  Hunter  (Ordinary)  that  proof 
of  this  averment  was  inadmissible,  and 
action  dismissed.  Drummond  v.  MathiesoUf 
1912  (0.  H.),  1  S.  L.  T.  455.  (See  also- 
voce  Donation.) 

36.  Revocability — .Antenuptial  Trust- 
Provision  for  Children- Jus  qusesitum.- 
A  trust-deed  executed  by  a  lady  in  con- 
templation of  marriage  created  interests  for 
the  benefit  of  the  children  of  the  marriage. 
On  the  death  of  her  husband,  there  being 
children  of  the  marriage,  the  lady  desired 
to  revoke  the  trust.  Held  that  it  was  irre- 
vocable {Lyon  V.  Lyon's  Trs.,  1901,  3  P. 
653,  follow^).  Middleton's  Trs.  v.  Middleton,. 
1909,  S.  C.  67  ;  46  S.  L.  E.  48  ;  16  S.  L.  T.. 
431. 

37.  Bevocability  —  Husband  and  Wife.. 
— A  unilateral  trust-deed  executed  by  a 
woman  before  marriage  for  her  behoof  in 
liferent  and  issue  in  fee  held  to  be  revocable. 
M'Gregor  v.  Sohm,  1908  (0.  H.),  15  S.  L.  T.. 
926. 

38.  Revocability  —  Inter  vivos  Disposi- 
tion.— A  trust  made  by  a  lady  and  de- 
livered to  trustees  along  with  the  sums 
referred  to  in  it,  held  irrevocable  where  the 
provision  made  was  for  behoof  of  the  truster 
in  liferent  (including,  if  necessary,  encroach- 
ment on  capital)  and  the  fee  to  certain 
persons  named.  Walker  v.  Amey,  1906,. 
8  F.  376  ;  43  S.  L.  E.  242 ;  13  S.  L.  T.  657. 

39.  Revocability  — Inter  vivos  Disposi- 
tion.—Terms  of  a  trust  which  were  held  to 
be  for  administrative  purposes  and  of  a 
testamentary  nature  and  therefore  revoc- 
able. Bertram's  Trs.  v.  Bertram,  1909,  S.  C. 
1238 ;  46  S.  L.  E.  865  ;  1909,  2  S.  L.  T.  86. 

40.  Revocability  —  Inter  vivos  Disposi- 
tion—Married Woman— Separate  Estate. 
— A  married  lady  conveyed  certain  pro- 
perties, which  she  had  purchased  out  of 
the  profits  of  a  business  which  she  carried 
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on  independently  of  her  husband,  in  trust 
for  the  purposes  (first)  of  a  liferent  to  her- 
self exclusive  of  the  jus  mariti;  (second) 
for  a  fee  to  her  children,  subject  to  the 
provisions  of  any  mortis  causd  settlement 
or  deed  of  appointment  that  might  be 
■executed  by  her.  Held  that  the  deed  was 
revocable  at  her  instance.  Lockhart  v. 
Martin,  1904  (0.  H.),  12  S.  L.  T.  142. 

41.  Revocability  —  Inter  vivos  Disposi- 
tion—Onerosity— Discretionary  Power  to 
Confer  Benefit  upon  Future  Contingent 
Beneficiaries.— A  truster  by  inter  vivos  dis- 
position conveyed  to  trustees  his  prospective 
life  interest  in  certain  lands  under  a  deed 
executed  by  his  grandfather.  The  trust- 
disposition  proceeded  upon  the  narrative 
that  the  truster  had  incurred  certain  debts 
and  that  his  father  had  agreed  to  assist 
him  in  discharging  a  portion  of  the  same 
provided  he  granted  the  deed;  and  the 
trustees  thereunder  were  directed,  upon 
the  deed  coming  into  operation,  to  pay  to 
the  truster  the  free  revenue  of  the  sub- 
jects as  an  alimentary  allowance,  provided 
that  if  the  truster  should  become  bankrupt 
or  attempt  to  alienate  or  charge  the  said 
revenue  the  trustees  should  thereafter  apply 
it,  in  their  absolute  discretion,  for  the 
truster's  maintenance  or  for  the  mainten- 
ance of  his  wife  and  children.  Seld  by 
Lord  Skerrington  (Ordinary)  that  as  the 
trust  disposition  was  not  gratuitous,  and  as 
the  wife  and  children  referred  to  in  it  were 
the  wife  and  children  as  at  the  date  when 
the  discretionary  power  fell  to  be  exercised 
in  their  favour,  it  could  not  be  revoked 
with  consent  only  of  the  person  then  in 
existence  interested  in  its  provisions,  and 
that  the  trustees  must  continue  to  hold  for 
the  benefit  of  possible  future  contingent 
beneficiaries.  Leslie  v.  Leslie,  1910  (0.  H.), 
2  S.  L.  T.  254. 


42.  Revocability  —  Married  Woman  — 
Capacity  —  Foreign.  —  Proof  allowed  of 
averments  that,  by  the  law  of  England, 
a  married  woman  was  not  capable  of  re- 
voking a  deed  in  itself  revocable.  The 
lady  was  Scotch,  had  executed  a  Scottish 
■deed,  then  married  an  Englishman.  Sawrey- 
■Coohson  V.  Sawrey-Codkson's  Trs.,  1905,  8  F. 
157;  43  S.  L.  E.  209;  13  S.  L.  T.  605. 

43.  Eevocability— Trust  Executed  by  a 
Woman  before  Marriage  —  Marriage-Con- 
tract.—(^aW  V.  Watson,  1897,  24  E.  330; 
.34  S.  L.  E.  267 ;  4  S.  L.  T.  232,  followed.) 


Stevenson  v.  Currie,  1905  (0.  H.),  13  S.  L.  T. 
457. 

44.  Trustee  —Appointment— Destination 
to  A.  "for  Behoof  of  his  Family."— A 
destination  to  A.  "for  behoof  of  his 
family"  constitutes  A.  trustee  for  his 
children.  Michie's  Exrs.  v.  Michie,  1905, 
7  F.  509;  42  S.  L.  E.  386;  12  S.  L.  T. 
738. 

45.  Trustee— Appointment— "  Heir  Male 
of  Last  Surviving  Trustee."  —  Question, 
whether  a  destination  in  common  form  to 
the  heir  male  of  the  last  surviving  trustee 
carries  not  only  the  bare  trust  title,  but 
also  the  office  of  trustee.  White  v.  Anderson, 
1904  (0.  H.),  12  S.  L.  T.  493. 

46.  Trustee  —  Appointment  —  Power  to 
Appoint  Trustee  in  Succession  —  Invalid 
Exercise— Appointment  of  New  Trustees. 
— A  testator  (Alexander  Bowman)  ap- 
pointed his  brother  Thomas  to  act  as  his 
trustee  and  executor,  and  directed  that  in 
case  Thomas  should  act  and  die  before  the 
execution  of  the  trust,  "I  appoint  such 
person  trustee  and  executor  under  this  will 
as  he  (Thomas)  shall  by  last  will  and  testa- 
ment nominate."  Thomas  accepted  office 
and  executed  a  deed  which  he  called  his 
last  will  and  testament,  and  by  which,  in 
exercise  of  the  power  conferred  upon  him, 
he  appointed  two  gentlemen  as  his  sole 
trustees  and  executors.  In  a  petition,  on 
Thomas's  death,  for  the  appointment  of 
new  trustees,  brought  by  certain  bene- 
ficiaries under  Alexander  Bowman's  will, 
held  that  the  power  conferred  upon  Thomas 
had  not  been  validly  exercised,  in  respect 
that  he  had  no  power  to  appoint  more  than 
one  trustee  in  succession  to  himself.  The 
Lord  Ordinary  granted  the  prayer  of  the 
petition,  but  conjoined  with  the  petitioner's 
nominees  the  two  .gentlemen  nominated  by 
Thomas  Bowman.  Bowman  v.  Bowman, 
1910  (0.  H.),  1  S.  L.  T.  381. 

47.  Trustee  —  Appointment  —  Title  of 
Heir  Male  of  Nominated  Trustee  to  Act. 
—A  truster  conveyed  his  estate  to  J.  H., 
"whom  failing,  to  the  nearest  heir  male 
who  may  be  resident  in  Great  Britain  and 
sui  juris"  of  the  said  J.  H.  Held  that  such 
heir  male  was  entitled  to  administer  the 
trust  estate  as  trustee  in  succession  to  J.  H. 
Brmvn  v.  Hastie,  1912,  S.  C.  304 ;  49  S.  L.  E. 
2.50;  1912,  1  S.  L.  T.  40. 

48.  Trustee  —  Appointment  by  Court  — 
No  Trustees  Nominated  in  Will— Trusts 
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Act,  1867,  sec.  12. — A  testatrix  bequeathed 
her  estate  to  beneficiaries  under  burden  of 
a  liferent,  but  nominated  no  trustees  for 
carrying  her  will  into  effect.  The  Court 
in  a  petition  under  the  Trusts  Act,  1867, 
sec.  12,  appointed  trustees  and  directed  that 
they  should  be  placed  under  the  super- 
vision of  the  Accountant  of  Court.  Pattullo, 
Fetr.,  1908  (0.  H.),  46  S.  L.  E.  712;  16 
S.  L.  T.  637. 

49.  Trustee  —  Appointment  of  New  — 
Judicial  Factor— Objection  to  Sole  Trustee 
—  Smallness  of  Estate  —  Supervision  of 
Accountant — Judicial  Factors  Act,  1889, 
sec.  18. — Where  a  beneficiary  objected  and 
asked  for  the  appointment  of  a  judicial 
factor,  the  Court  refused  to  appoint  the 
petitioner's  nominees  as  trustees  except 
upon  the  condition  that  the  trust  should 
be  placed  under  the  supervision  of  the 
Court  in  terms  of  sec.  18  of  the  Judicial 
Factors  Act,  1889.  Milroy  v.  Tawse,  1905 
(0.  H.),  12  S.  L.  T.  777. 

50.  Trustee  —  Auctor  in  rem  suam  — 
Trustee  Supplying  Goods  to  Business  Be- 
longing to  Trust— Profits— Obligation  to 
Account. — A  truster  who  at  the  time  of 
his  death  was  interested  in  two  retail 
businesses  appointed  as  one  of  his  trustees 
a  wholesale  wine  and  spirit  merchant.  The 
wholesale  dealer  had  been  in  the  habit, 
during  the  truster's  lifetime,  of  supplying 
goods  to  the  business.  After  the  truster's 
death  his  trustees  carried  on  the  businesses, 
and  the  wholesale  dealer  continued  as 
before  to  supply  the  goods,  managed  the 
businesses,  and  charged  management  ex: 
penses.  Held  that  he  must  communicate 
the  benefits  received  by  him  to  the  trust. 
Cherry's  Trs.  v.  Patrick,  1911  (0.  H.), 
2  S.  L.  T.  313. 

51.  Trustee— Duties — Duty  to  Intimate 
Bequest  to  Beneficiary. — Observed  (by  Lord 
Ardwall)  that  the  practice  both  of  the 
Court  and  of  the  profession  has  been 
uniformly  to  the  effect  that  it  is  part  of 
the  duty  of  trustees  to  intimate  to  bene- 
ficiaries that  a  bequest  has  been  made  to 
them.  Bodger's  Trs.  v.  AUfrey,  1910,  S.  C. 
1015;  47  S.  L.  R.  869;  1910,  2  S.  L.  T. 
157. 

52.  Trustee — Indemnity — Personal  Lia- 
bility —  Estate  Insolvent  —  Preference 
Given  to  Beneficiaries  over  Creditors. — 
Trustees  held  liable  to  account  to  creditors 
(a)  for  drawings  of  licensed  premises  where 
licence  was  in  name  of  one  of  the  trustees, 


and  the  beneficiaries  were  allowed  to  carry 
on  business  for  their  own  behoof ;  (J)  for 
subject  of  specific  bequest  transferred  to 
legatees.  Murray's  Trs.  v.  Murray,  1905 
(0.  H.),  13  S.  L.  T.  274. 

53.  Trustee— Indemnity— Personal  Lia- 
bility— Negligence — Delay  in  Realisation. 
— Held  that  trustees  were  not  liable  to 
creditors  of  the  deceased  for  loss  and 
damage  alleged  to  have  resulted  to  the 
estate  from  delay  in  realisation.  Murrwifsr 
Trs.  V.  Murray,  1905  (0.  H.),  13  S.  L.  T. 
274. 

54.  Trustee— Personal  Liability— Failure 
in  Duty— Gift  of  Share  of  Residue  with 
Clause  of  Return  —  Continuing  Trust  — 
Liability  to  Account— Liability  of  Trustee 
after  Share  Paid  Over.  —A  testatrix  directed 
that  the  residue  of  her  estate  should  be 
equally  divided  between  her  two  daughters 
Jessie  and  Margaret  and  her  son  James, 
and  that  in  the  event  of  her  daughter 
Margaret  having  no  children,  her  share 
should  return  to  the  family  of  the  testatrix's 
other  daughter,  Jessie,  if  not  spent  during  ^ 
Margaret's  lifetime.  Margaret's  share 
having  been  paid  over  to  her  upon  the 
death  of  the  testatrix,  held  that  the  share 
did  not  thereafter  remain  subject  to  a 
trust  in  favour  of  Jessie's  family,  and  that 
upon  Margaret's  death  without  issue  there 
was  no  duty  incumbent  on  the  testatrix's 
trustees  to  recover  the  share  (so  far  as 
unspent)  and  pay  it  to  Jessie's  family. 
Accordingly  when  Jessie's  children  re- 
covered the  share  from  Margaret's  executors, 
it  followed  there  was  no  liability  upon  th& 
trustees  to  account  to  Jessie's  children  for 
the  income  they  would  have  enjoyed  if 
they  had  been  timeously  put  in  possession 
of  the  capital  of  the  share.  Masson  v.. 
Scott's  Trs.,  1910  (O.  H.),  2  S.  L.  T.  28. 

55.  Trustee— Personal  Liability— Failure 
in    Duty— Maladministration— Negligence.  ^_ 
— Test. — Circumstances  in  which  held  {rev.  V?^ 
Second  Division)  that  a  trustee  had  not  been 
guilty  of  breach  of  trust  so  as  to  reader 
himself  personally  liable  therefor,  although 
the   entire  trust  estate  had  disappeared, 
and  he  had   compromised    a    threatened 
action  against  the  trust  at  the  instigation  i ', 
of    certain   disinherited    children    of   the  ' 
truster,  and  had  borrowed  money  for  that 
purpose  upon  the  security  of  the  heritable 
estate  without  having  previously  charged 
upon  it  the  annuities  payable  under  the 
trust-deed.       Buchanan    v.    Eaton,    19U 
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(H.  L.),  S.  0.  40;  48  S.  L.  R,  481 ;  1911, 
1  S.  L.  T.  422. 

56.  Trustees  —  Personal  Liability  — 
Failure  to  Obtain  Repayment  of  Income 
Tax— Income  Applied  for  Religious  Pur- 
poses.— Circumstances  in  which  held  that 
trustees  were  not  personally  liable  for 
failure  to  obtain  repayment  of  income  tax 
paid  in  respect  of  income  applied  for 
religious  purposes.  Free  Church  of  Scotland 
V.  M'Knighfs  Trs.,  1914  (0.  H.),  2  S.  L.  T. 
236. 

57.  Trustee  —  Personal  Liability — Guar- 
antee —  Investment  by  Trustees  Ultra 
vires  of  the  Local  Authorities  Loans 
(Scotland)  Act,  1891,  sec.  44.— Trustees 
holding  for  a  liferenter  and  fiar  invested 
funds  ultra  vires  in  redeemable  corporation 
stock,  paying,  contrary  to  the  provisions  of 
the  Local  Authorities  Loans  (Scotland)  Act, 
1891,  sec.  44,  a  premium  over  its  redemption 
value.  On  the  death  of  the  liferenter  the 
stock  could  only  be  realised  at  less  than 
its  redemption  value,  and  the  Court  ordered 
the  trustees  to  make  good  to  the  fiar  the 
difference.  Terms  of  a  letter  of  guarantee 
by  the  liferenter  to  the  trustees,  which  were 
held  to  apply  only  to  the  amount  of  the 
premium  paid  for  the  stock,  and  not  to 
any  loss  which  might  be  sustained  on  the 
investment.  Beveridge's  Tr.  v.  Beveridge, 
1908,  S.  C.  791 ;  45  S.  L.  E.  585 ;  15 
S.  L.  T.  1008. 

58.  Trustee — Personal  Liability — Invest- 
ment— Appropriation  of  Investments  to 
Particular  Legacies— Depreciation  in  Value 
of  Investments  —  Incidence  of  Loss.  — 
Trustees,  who  were  directed  to  pay  a  legacy 
of  £5000  at  a  postponed  date,  invested 
that  sum  in  certain  trust  securities  which 
they  appropriated  to  the  legacy.  The  will 
contained  no  direction,  express  or  implied, 
to  appropriate  investments  to  particular 
legacies,  nor  was  such  an  appropriation 
necessary  for  the  proper  administration  of 
the  trust.  When  the  term  of  payment  of 
the  legacy  arrived  the  investments  appropri- 
ated thereto  had  considerably  depreciated 
in  value,  and  the  legatee  claimed  payment 
of  the  legacy  in  full.  Held  that  the 
legatee  was  entitled  to  payment  in  full. 
Colville's  Trs.  v.  Colville,  1914,  S.  C.  255; 
51  S.  L.  E.  204;  1914,  1  S.  L.  T.  62. 

59.  Trustee— Personal  Liability— Invest- 
ment —  Loss.  —  Trustees  invested  trust 
funds  in  preference  shares  of  a  trading 
company.     The  investment  was  one  of  a 


class  authorised  by  the  trust-deed.  On 
a  winding-up  the  preference  shares  of  the 
company  were  found  to  be  valueless. 
Circumstances  in  which  held  that  the  trustees 
were  liable  to  make  good  the  loss  to  the 
trust.  Mauchline  v.  Hope's  Trs.,  1910 
(0.  H.),  2  S.  L.  T.  428. 

60.  Trustee— Personal  Liability— Invest- 
ment —  Loss  —  Trusts  (Scotland)  Amend- 
ment Act,  1891  (54  &  55  Vict.  c.  44), 
sec.  4  (1). — Trustees  invested  trust  funds 
in  loan  on  heritable  security.  The  security 
taken  was  a  partial  assignation  of  a  bond 
securing  a  loan  of  much  larger  amount  over 
the  same  property.  The  loan  was  made 
on  the  strength  of  a  valuation  by  an 
experienced  valuator,  but  there  was  no 
evidence  that  the  valuation  was  obtained 
on  behalf  of  the  trust  or  independently 
of  the  'owner  of  the  property.  Held  by 
Lord  Hunter  (Ordinary)  that  the  trustees 
were  liable  to  make  good  the  loss  occasioned 
by  the  investment.  Boyd  v.  Greig,  1913 
(O.  H.),  1  S.  L.  T.  398. 

61.  Trustee — Personal  Liability— Invest- 
ment— Severing  Interests  of  Beneficiaries. 

— Trustees  were  directed  to  hold  two  sums 
of  £2000  for  each  of  A.  and  B.  in  liferent 
and  their  children  in  fee,  and  to  divide 
the  residue  of  the  trust  estate ;  and  they 
were  given  power,  free  from  personal 
liability,  to  retain  any  portion  of  the  trust 
estate  in  the  investments  in  which  it  stood 
at  the  date  of  the  truster's  death,  one  of 
which  was  stock  in  the  City  of  Glasgow 
Bank.  The  £4000  was  invested  in  the 
names  of  the  trustees,  but  separate  accounts 
were  kept  for  A.'s  and  B.'s  £2000.  Part 
of  the  £2000  allotted  to  A.  was  allowed 
by  the  trustees,  with  A.'s  approval,  to 
remain  invested  in  the  bank  stock,  and  A. 
received  the  income.  When  the  bank  was 
wound  up  and  a  large  claim  for  calls  made 
against  the  trustees  as  shareholders,  held 
that  B.'s  £2000  was  not  liable  to  contribute. 
Bobinson  v.  Fraser's  Tr.,  1881  (H.  L.),  8  E. 
127;  18S.  L.  E.  740. 

62.  Trustee— Personal  Liability— Invest- 
ment—Ultra  vires— Consent  of  Beneficiary. 
— Held  that  a  beneficiary  in  liferent  assent- 
ing to  an  investment  was  barred  from 
claiming  the  interest  of  a  sum  paid  up  by 
the  trustee  to  meet  the  loss  on  the  invest- 
ment. Cathcarfs  Trs.  v.  Cathcart,  1907 
(0.  H.),  15  S.  L.  T.  646. 

63.  Trustee — Personal  Liability— Invest- 
ments—Ultra  vires— Liability— Liferenter 
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and  Fiar— Local  Authorities  Loans  (Scot- 
land) Act,  1891,  sec.  44.— Trustees  who  held 
a  fund  in  liferent  for  A.,  with  fee  to  B., 
purchased  (B.  refusing  her  consent)  3  per 
cent,  corporation  stock  at  2  per  cent,  above 
the  redemption  value,  at  the  same  time 
entering  into  an  agreement  with  A.,  under 
which  it  was  arranged  that  he  was  to 
receive  interest  at  the  rate  of  2f  per  cent, 
per  annum,  the  remaining  ^  per  cent,  being 
retained  by  the  trustees  to  form  a  sinking 
fund  to  meet  the  difference  between  the 
sum  paid  for  the  stock  and  that  at  which 
it  was  redeemable ;  it  was  further  provided 
that  if  the  stock  was  not  realised  at  a  loss, 
the  sinking  fund  should  be  paid  to  A.  or 
his  heirs,  and  A.  undertook  in  the  event 
of  the  sinking  fund  proving  insufficient  to 
meet  any  loss  arising  no  realisation  or 
redemption,  that  the  deficiency  should  form 
a  charge  against  his  estate.  At  A.'s  death 
the  stock  stood  in  the  market  at  about 
10  per  cent,  below  its  redemption  value. 
The  sinking  fund  was  sufficient  to  pay  the 
premium  of  2  per  cent,  paid  by  the  trustees. 
Held  in  a  question  between  the  trustees  and 
the  fiar  B.  that  the  latter's  claim  was  not 
limited  to  the  amount  of  the  sinking  fund, 
but  that  the  trustees  were  bound  to  make 
good  to  her  the  full  diflference  between  the 
redemption  price  of  the  stock  and  the 
amount  yielded  on  realisation,  they  having 
acted  ultra  vires  in  making  the  investment. 
Beveridge's  Trs.  v.  Beveridge,  1908,  S.  C. 
791 ;  45  S.  L.  E.  585;  15  S.  L.  T.  1008. 

64.  Trustee  —  Personal  Liability  —  Pay- 
ment of  Debts  —  Insolvent  Estate — Duty 
to  Creditors.— A  testator  in  his  lifetime 
guaranteed  payment  of  a  debt  to  the  extent 
of  £500.  Three  years  after  his  death  the 
creditors  under  the  guarantee  claimed  pay- 
ment of  the  sum  due  thereunder  from  his 
trustees.  The  trustees,  who  prior  to  this 
claim  but  more  than  six  months  after  the 
testator's  death,  had  paid  a  composition  to 
the  creditors,  intimated  that  they  had  not 
sufficient  funds  to  pay.  Held  that  as  they 
were  not  trustees  for  creditors,  the  trustees 
were  entitled  after  six  months  to  pay  the 
testator's  debts  primis  venientibus,  and 
accordingly  that  they  were  not  personally 
liable  for  the  £500.  Observations  (by  the 
Lord  President)  on  the  duties  of  trustees 
and  executors  with  regard  to  payment  of 
debts  (dicta  of  the  Lord  President  in  Laird 
v.  Hamilton,  1911,  1  S.  L.  T.  27,  approved). 
Taylor  &  Ferguson,  Ltd.  v.  Glass'  Trs.,  1912, 
S.  C.  165  ;  49  S.  L.  E.  78 ;  1911,  2  S.  L.  T. 
413. 


65.  Trustee  —  Powers  —  Borrowing.  — 

Where  a  testator  conferred  upon  his  trustees 
"express  power  to  borrow  money  from 
time  to  time  for  repaying  bonds  or  mort- 
gages on  any  heritable  property  which 
may  be  called  up,"  held  where  a  loan  was 
called  up,  the  security  being  an  "  equitable 
mortgage,"  that  the  testator  intended  to 
include  "equitable  mortgages,"  in  the 
expression  "bonds  and  mortgages,"  and 
authority  granted  to  borrow.  Ker^s  Trs. 
V.  Kerr's  Curator,  1907,  S.  C.  678;  44 
S.  L.  E.  510;  14  S.  L.  T.  857. 

66.  Trustee  —  Powers  —  Borrowing  — 
Lender  to  Trust— Duty  as  to  Application 
of  Lent  Money— Special  Immunity.— Apart 
from  fraud,  a  lender  to  a  trust  is  not  respon- 
sible for  the  application  of  the  money  lent. 
Multo  magis  where  the  trust-deed  contains 
an  expression  of  his  immunity.  Buchanan 
V.  Glasgow  University,  1909,  S.  C.  47;  46 
S.  L.  E.  49 ;  16  S.  L.  T.  421. 

67.  Trustee  — Powers— Company— Trus- 
tees Contributories  but  not  Members- 
Title  to  Object  to  Special  Resolution.— 
Testamentary  trustees  who  were  contribu- 
tories to  a  company  in  respect  of  shares 
held  by  the  testator,  but  who  were  not 
members,  held  in  titulo  to  object  to  an 
ultra  vires  special  resolution  to  wind  up  the 
company.  Howling's  Trs.  v.  Smith,  1905, 
7  F.  390 ;  42  S.  L.  E.  321 ;  12  S.  L.  T. 
628. 

68.  Trustee  —  Powers  —  Discretionary  — 
Delectus  personee. — Held  that  a  discre- 
tionary power  addressed  to  "  my  trustees, 
original  or  assumed,  or  otherwise  ap- 
pointed," was  validly  conferred  {Robbie's 
Judicial  Factor  v.  Macrae,  1893,  20  E.  358; 
30  S.  L.  E.  411,  followed)..  Dick's  Trs.  v. 
Dick,  1906  (0.  H.),  14  S.  L.  T.  325. 

69.  Trustee  —  Powers  —  Discretionary  — 
Delectus   personse — Assumed   Trustee.— A 

testatrix  by  her  settlement  appointed  two 
persons  to  be  her  trustees  and  executors 
(the  appointment  of  one  of  them  was  after- 
wards recalled  by  codicil)  and  conveyed  to 
them  her  whole  estate.  The  trustees  were 
directed  to  divide  the  residue  among  certain 
charitable  institutions  and  in  such  propor- 
tions as  they  "  in  their  absolute  and  uncon- 
trolled discretion  shall  decide."  The  sole 
nominated  trustee  accepted  office,  and  after 
assuming  a  new  trustee  in  virtue  of  the 
statutory  power  to  do  so,  died  without 
having  made  any  distribution  of  the  residue. 
Held  on  a  construction  of  the  settlement 


1073 


TRUST 


1074 


that  the  discretionary  power  could  be 
validly  exercised  by  the  assumed  trustee. 
JShedden's  Tr.  v.  Dykes,  1914,  S.  C.  106; 
51  S.  L.  R.  115;  1913,  2  S.  L.  T.  370. 

70.  Trustee  —  Powers  —  Discretionary  — 
Delectus  personse— Judicial  Factor. — Dis- 
cretionary powers  to  trustees  to  select 
«haritable  institutions  are  personal  to  the 
trustees  and  cannot  be  exercised  by  a 
judicial  factor  {Robbie's  Judicial  Factor  v. 
Macrae,  1893,  20  R.  358;  30  S.  L.  R.  411, 

Jollmed).     Goudie  v.  Forbes,  1904  (0.  H.), 
12  S.  L.  T.  377. 

71.  Trustee  —  Powers  —  Discretionary  — 
Delectus  peisonse — Judicial  Factor.— An 
application  by  a  judicial  factor  for  authority 
to  exercise  a  discretionary  power  conferred 
upon  trustees  (none  of  whom  accepted 
office)  granted  subject  to  the  supervision 
of  the  Court.  Brown  (Macfarlane's  Factor), 
Fetr.,  1910  (0.  H.),  1  S.  L.  T.  29. 

72.  Trustee — Powers  —  Discretionary  — 
Delectus  personae  —  Lapse. — Held  by  the 
Lord  President  for  Lord  Guthrie  (Ordinary) 
that  a  discretionary  power  conferred  upon 
trustees  of  selecting  the  objects  of  a  charit- 
able bequest  was  personal  to  them,  and 
that  upon  the  death  of  the  survivor  of 
them  the  bequest  failed.  Laurie  v.  Brown, 
1911  (0.  H.),  1  S.  L.  T.  84. 

73.  Trustee  —  Powers  —  Discretionary  — 
Delectus  personae— Trustees  Appointed  by 
the  Court. — Where  the  object  of  the  testa- 
tor's bounty  was  specified,  and  what  was 
left  to  the  trustees  was  principally  the 
.apportionment  of  the  amount  to  be  given 
to  each  object,  held  that  trustees  appointed 
by  the  Court  were  entitled  to  exercise  this 
discretion  {Bobbie's  Judicial  Factor  v.  Macrae, 
1893,  20  R.  358;  30  S.  L.  R.  411,  distin- 
iguished).  Grieve' s  Trs.  v.  Wilson,  1904 
(0.  H.),  12  S.  L.  T.  347. 

74.  Trustee  —  Powers  —  Discretionary  — 
Discretion  to  Trustees  to  Pay  "Either 
the  Whole  or  only  a  Portion  of  the 
Annual  Eevenue."— A  testator  directed 
his  trustees  to  hold  a  certain  sum,  and  to 
pay  to  a  beneficiary  during  his  lifetime 
"  either  the  whole  or  only  a  portion  of  the 
annual  revenue  thereof,  and  that  subject 
to  such  conditions  and  restrictions  all  as 
my  trustees  in  their  sole  and  absolute 
discretion  think  fit";  and  on  the  bene- 
ficiary's death  to  pay  to  his  children  the 
-sum,  "with  any  revenue  accrued  thereon, 
that  has  not  been  paid  "  to  the  beneficiary ; 


failing  such  children,  the  sum  "and  ac- 
cumulations of  revenue,  if  any,"  fell  into 
residue.  The  trustees  from  time  to  time 
paid  the  beneficiary  some  very  small  sums. 
The  beneficiary  having  assigned  his  interest 
in  the  trust,  the  assignee  brought  an  action 
to  obtain  the  unpaid  balance  of  revenue, 
on  the  ground  that  the  trustees  had  never 
exercised  the  discretion  given  them  to 
restrict  the  amount  to  be  paid,  and  conse- 
quently that  the  whole  annual  revenue  had 
become  the  property  of  the  beneficiary. 
Seld,  in  the  circumstances  of  the  case,  that 
the  trustees  had  exercised  the  discretion 
conferred  upon  them.  Train  v.  Clapperton, 
1908  (H.  L.),  S.  C.  26;  45  S.  L.  K.  682; 
16  S.  L.  T.  45. 

75.  Trustee  —  Powers  —  Discretionary  — 
Power  to  Withhold  Income  from  Bene- 
ficiary —  Unreasonable  Exercise  —  Ultra 
Tires — Competency.— fi^eW  that  the  Court 
will  not  review  or  even  examine  the  grounds 
on  which  trustees  in  the  exercise  of  dis- 
cretionary powers  conferred  on  them  have 
reduced  the  amount  of  an  allowance  payable 
to  a  pupil  beneficiary  unless  there  are 
definite  averments  of  mala  fides.  Question, 
whether  if  such  averments  are  made  the 
proper  procedure  would  not  be  by  petition 
to  the  Inner  House.  Mactavish  v.  Beid's 
Trs.,  1904  (0.  H.),  12  S.  L.  T.  404. 

76.  Trustee  — Powers— English  Trust- 
Heritage  in  Scotland— Power  of  Trustees 
to  Make  up  a  Title— Conveyancing  (Scot- 
land) Act,  1874,  sec.  46. — Where  a  domiciled 
Englishman  executed  a  will  in  England 
and  left  heritable  estate  both  in  England 
and  Scotland  but  the  will  contained  no 
words  of  conveyance  of  the  Scottish  heritage 
in  favour  of  the  trustees,  it  was  held  that 
the  trustees  could  make  up  a  title  under 
sec.  46  of  the  Conveyancing  (Scotland) 
Act,  1874.  Phipps  v.  Phipps'  Tr.,  1914 
(0.  H.),  1  S.  L.  T.  239. 

77.  Trustee  —  Powers  —  Investment  — 
Direction  as  to — Discretion  of  Trustees. — 
A  power  conferred  by  a  truster  on  trustees 
"to  hold  any  investments  I  may  die 
possessed  of  for  such  time  as  they  may 
think  fit''  does  not,  especially  in  the  case 
of  investments  in  stocks  having  an  uncalled 
liability,  absolve  trustees  from  the  necessity 
of  exercising  _such  power  with  prudence, 
and  they  are  only  entitled  to  retain  such 
investments  so  long  as  they  are  satisfied 
that  to  do  so  will  be  for  the  benefit  of  the 
trust.  Bmjd's  Trs.  v.  Boyd,  1908,  S.  C. 
1147 ;  45  S.  L.  R.  835 ;  16  S.  L.  T.  264. 
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78.  Trustee  —  Powers  —  Investment  — 
Liability  of  Trustee. — Circumstances  in  which 
held  that  a  marriage-contract  trustee  was 
personally  liable  for  loss  on  an  investment 
although  he  was  specially  requested  by  the 
spouses  to  make  the  investment.  Cathcarfs 
Trs.  V.  Cathcart,  1907  (0.  H.),  14  S.  L.,  T. 
925. 

79.  Trustee  —  Powers  —  Investment  — 
' '  Personal  Security  "  —  Deposit-Eeceipt. — 
Held  that  the  term  "  personal  security  "  in 
the  investment  clause  of  a  will  included 
deposits  with  a  colonial  bank.  Sim  v. 
Muir's  Trs.,  1906,  8  F.  1091 ;  43  S.  L.  E. 
795  ;  14  S.  L.  T.  291. 

80.  Trustee  —  Powers  —  Investment  — 
Power  of  Investment  Limited  by  Trust 
Deed — Application  for  Enlarged  Power — 
Administration  —  Nobile  officium.  —  A 
testator  directed  that  the  residue  of  his 
estate  should  be  devoted  to  endowing  a 
hospital,  and  stated  it  to  be  his  particular 
desire  that  the  money  to  be  applied  for  this 
purpose  should  be  permanently  invested  in 
landed  property,  and  that  if  any  portion 
of  such  property  should  be  sold  the  pro- 
ceeds should  be  invested  in  the  purchase 
of  other  landed  property.  The  trustees 
presented  a  petition  to  the  rwhile  officium  of 
the  Court  for  authority  to  sell  certain  lands 
forming  part  of  the  trust  estate  and  to 
invest  the  proceeds  in  approved  trust 
investments,  by  which  method  of  invest- 
ment they  stated  the  income  of  the  trust 
would  be  considerably  increased.  The 
Court  refused  the  petition,  holding  that  they 
had  no  power  to  relax  the  restrictions  on 
investment  contained  in  the  will.  Scoffs 
Hospital  Trs.,  1913,  S.  C.  289;  50  S.  L.  E. 
199;  1912,  2S.  L.  T.  443. 

81.  Trustee  —  Powers  —  Investment  — 
Special  Powers— Kepugnancy. — A  clause  in 
a  trust  settlement  conferred  "the  usual 
powers,  privileges,  faculties,  and  immunities 
conferred  by  law  on  gratuitous  trustees  in 
Scotland."  It  was  followed  by  another 
clause  granting  power  to  invest  trust  funds 
"  only  "  in  certain  investments,  which  were 
more  restricted  in  character  than  invest- 
ments allowed  by  statute  to  gratuitous 
trustees.  Held  that  there  was  no  repug- 
nancy, and  that  the  trustees  were  restricted 
to  the  specified  investments.  M'MUlan's 
Trs.  V.  The  Children's  Catholic  Eefuge,  Glasgow, 
amd  Others,  1908  (0.  H.),  16  S.  L.  T.  236. 

82.  Trustee  —  Powers  —  Non-gratuitous 
Trustee  —  Survivor  of  Trustees  —  Trusts 


Act,  1861,  sec.  1— Trusts  Act,  1867,  sec.  1. 
—Trusts  Act,  1884,  sees.  1,  2— Trust  for 
Creditors.— The  Trust  Act  of  1884  extends 
to  non-gratuitous  trustees  the  powers  con- 
ferred on  gratuitous  trustees  by  the  Act  of 
1861.  This  includes  a  right  of  survivor- 
ship among  such  trustees,  and  is  applicable 
to  a  trust  for  creditors.  ClarJi^s  Tr.  v. 
M'Bostie,  1908,  S.  C.  196 ;  45  S.  L.  E.  204 ; 
15  S.  L.  T.  655. 

83.  Trustee— Powers— Power  to  Advance 
Income— Beneficiary  not  a  Minor  Descen- 
dant of  Truster  — Direction  to  Hold  for 
Beneficiary  until  she  Attains  Twenty-three 
Years,  thereafter  to  Pay  the  Same  witt 
Accumulations.— The  Lord  Ordinary,  in 
respect  that  a  beneficiary  had  a  vested 
interest  in  the  income  of  a  residue, 
authorised  the  trustees  to  pay  over  the  same 
to  her.  Walker,  1905  (O.  fl.),  13  S.  L.  T. 
141. 

84.  Trustee— Powers— Power  to  Cairy 
on  Business — Conversion  into  Limited  Lia- 
bility Company.— Trustees  were  directed 
by  a  testator  to  realise  his  manufacturing 
business  unless  it  appeared  to  them  and  to 
his  wife  that  it  was  desirable  to  retain  and 
conduct  the  same  for  behoof  of  his  estate, 
in  which  event  the  trustees  were  directed, 
with  the  concurrence  of  the  testator's  wife, 
to  continue  the  business.  The  trustees, 
after  carrying  on  the  business  for  some 
years,  proposed,  with  the  consent  of  the 
testator's  wife,  to  form  it  into  a  private 
limited  liability  company,  with  substanti- 
ally the  same  capital  and  under  the  same 
control  as  before.  Held  that,  in  the  circum- 
stances, this  proposal  was  within  their 
powers  under  the  will.  MacKechnie's  Trs. 
V.  Macadam,  1912,  S.  C.  1059 ;  49  S.  L.  E. 
766;  1912,  2  S.  L.  T.  44. 

85.  Trustee  —  Powers  —  Power  to  En- 
croach on  Capital— Widow  and  Executrix 
to  whom  Estate  Bequeathed  Subject  to. 
Conditions— Trusts  Act,  1867,  sec.  3. -The 
Lord  Ordinary  dismissed  the  petition  in 
respect  that  the  petitioner  was  not  a 
trustee  within  the  meaning  of  the  Trust 
Acts.  Bigg,  1905  (O.  H.),  13  S.  L.  T. 
144. 

86.  Trustee— Powers— Power  to  Expend 
Trust  Funds  on,  and  Grant  Long  Lease 
of.  Heritage  —  Administration  —  Nobile 
officium. — 'Trustees  presented  a  petition  to 
the  nobile  officium  of  the  Court  for  authority 
to  apply  part  of  the  capital  of  the  trust 
estate  in  altering  and  adding  to  certain 
heritable  subjects  belonging  to  the  trust, 
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and  for  power  thereafter  to  grant  a  lease 
of  the  subjects  for  twenty-one  years.  Held 
(1)  that  if  the  trustees  did  not  already 
have  the  powers  craved,  it  was  incompetent 
for  the  Court  to  grant  them ;  and  (2)  that 
if  they  had  the  powers,  the  exercise  thereof 
was  a  matter  of  trust  administration  with 
regard  to  which  the  Court  could  not 
tender  advice,  and  petition  dismissed 
(Berwick,  1874,  2  E.  90,  followed).  Noble's 
Trs.,  1912,  S.  C.  1230 ;  49  S.  L.  E.  888 ; 
1912,  2  S.  L.  T.  211. 

87.  Trustee  —  Powers  —  Power  to  Feu — 
English  Trust— Scottish  Heritage — Feus — 
Nobile  officiuio. — The  Court  gave  authority 
to  grant  leases  of  minerals  as  feus  of  Scottish 
heritages  to  English  trustees  who  held  real 
estate  in  Scotland,  and  who  had  obtained 
an  order  from  the  High  Court  of  Justice 
sanctioning  their  proposals.  Pender's  Trs., 
1907,  S.  C.  207;  44  S.  L.  E.  196;  14 
S.  L.  T.  555. 

88.  Trustee — Powers— Power  to  Grant 
Lease  of  Minerals — Trusts  Act,  1867,  sec.  2. 
— A  testator  conferred  on  his  trustees 
"all  requisite  powers,"  and  "power  to  sell 
and  dispose  of  the  trust-estate,  heritable 
and  moveable,  or  any  part  thereof."  The 
estate  included  an  isolated  piece  of  land 
the  minerals  in  which  could  only  be 
worked  by  the  owners  of  the  adjoining 
minerals,  who  sought  a  lease.  Held 
that  the  trustees  had  power  to  grant  the 
lease  in  virtue  of  (1)  the  general  power 
conferred  upon  them  by  the  trust-deed, 
and  (2)  the  implied  power  under  sec.  2  of 
the  Trusts  Act,  1867.  Naismith's  Trs.  v. 
Naismith,  1909,  S.  C.  1380;  46  S.  L.  E. 
844;  1909,  2  S.  L.  T.  127. 

89.  Trustee  —  Powers  —  Power  to  Pur- 
chase Trust  Property— Nobile  officium.— 
Circumstances  in  which  trustees  were  autho- 
rised to  sell  certain  pictures,  forming  part 
of  the  trust-estate,  by  public  roup  at  prices 
not  less  than  those  specified  in  a  valuation, 
under  the  express  condition  that  one  of  the 
trustees  as  an  individual  was  to  be  entitled 
to  bid  for  such  pictures  as  he  might  desire. 
Coats'  Trs.,  19U,  S.  C.  723;  51  S.  L.  E. 
642;  1914,  1  S.  L.  T.  504. 

90.  Trustee  —  Powers  —  Power  to  Sell 
Heritage. — After  remit  to  a  man  of  business 
heritable  subjects  were  put  up  for  sale  at 
the  figure  suggested  by  the  reporter  and 
failed  to  get  a  bid.  The  Lord  Ordinary 
granted  authority  to  sell  "  at  the  best  price 


that   can    be  obtained."     Jamieson's    Trs., 
1909  (0.  H.),  1  S.  L.  T.  36. 

91.  Trustee  —  Powers  —  Power  to  Sell 
Heritage— Charitable  Trust— Trusts  (Scot- 
land) Act,  1867,  sec.  3.— The  Court  refused 
authority  to  sell  the  trust  subjects,  holding 
that  such  sale  was  not  expedient  for  the 
execution  of  the  trust,  and  that  it  was 
inconsistent  with  the  intention  thereof. 
Hiddleston's  Trs.,  1906  (0.  H.),  13  S.  L.  T. 
705. 

92.  Trustee  —  Powers  —  Power  to  Sell 
Heritage  —  English  Trust  —  English  and 
Scottish  Heritage— Power  of  Sale— Power 
Exercisable  by  Trustees  under  Settled 
Lands  Acts— Power  to  Sell  Scottish  Heri- 
tage—Construction of  Will. —Where  a 
domiciled  Englishman,  under  his  will 
executed  in  England,  devised  certain 
heritable  estate  in  England,  and  all  his 
other  real  estate  whatsoever,  wheresoever, 
to  the  use  of  his  wife  and  after  her  to  his  son 
in  liferent,  and  appointed  trustees  for  the 
purposes  of  the  Settled  Lands  Acts,  and 
where,  on  the  death  of  the  widow,  the  son, 
under  the  will,  became  tenant  for  life, 
having,  inter  alia,  under  the  Settled  Lands 
Acts  a  power  of  sale,  which  power  could 
be  exercised  by  his  trustees  during  his 
minority,  it  was  held,  on  a  construction  of 
the  will,  that  the  trustees  had  the  same 
power  to  sell  heritage  in  Scotland  possessed 
by  the  testator  at  the  time  of  his  death, 
but  which  he  had  not  acquired  when  he 
executed  his  will.  Phipps  v.  Phipps'  Trs., 
1914  (0.  H.),  1  S.  L.  T.  239. 

93.  Trustee  —  Powers  —  Power  to  Sell 
Heritage  —  Trusts  (Scotland)  Act,  1867, 
sec.  3. — Power  was  asked  to  sell  a  church 
and  manse  after  the  congregation  had 
amalgamated  with  another,  though  con- 
trary to  the  original  trust-deed.  The  Lord 
Ordinary  held  that  it  was  a  competent 
application  under  sec.  3  of  the  Trusts  Act, 
1867,  and  granted  the  prayer  of  the  petition. 
Managers  of  the  Old  Meldrum  United  Free 
Church,  1908  (0.  H.),  15  S.  L.  T.  913. 

94.  Trustee— Powers— Power  to  Sell — 
Specific  Legacy  of  Shares— Direction  to 
Hold— General  Power  of  Sale.— ^«M  that 
a  general  power  to  realise  the  whole  or  any 
part  of  trust-estate  authorised  trustees  to 
sell  shares  which  they  had  been  directed 
prima  loco  to  hold  for  beneficiaries  in  life- 
rent and  fee.  Galloway  v.  Campbell's  Trs., 
1905,  7  F.  931;  42  S.  L.  E.  712;  13 
S.  L.  T.  256. 
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95.  Trustee— Powers— Ultra  vires— Dis- 
position—Reduction.— A  company,  in  order 
to  secure  its  debenture-holders,  conveyed 
its  heritable  property  to  certain  trustees 
for  the  purposes  mentioned  in  a  deed  of 
trust  between  them  and  the  company. 
Thereafter  the  secretary  of  the  company 
obtained,  by  fraud,  a  reconveyance  of  the 
property  from  a  majority  of  the  trustees 
in  favour  of  the  company.  Held  by  Lord 
Hunter  (Ordinary),  on  a  construction  of 
the  trust-deed,  that  the  reconveyance  was 
ultra  vires  of  the  trustees,  and  was  reducible 
as  in  a  question  with  third  parties.  Kidd 
V.  Paton's  Tr.,  1912  (0.  H.),  2  S.  L.  T. 
.363. 

96.  Trustee  —  Removal  —  Action  by 
Trustee  against  Trust  Estate— Refusal  to 
Resign — Nobile  officium. — A  trustee  raised 
an  action  against  the  body  of  trustees  of 
whom  he  was  one,  in  which  he  sought 
payment  of  a  sum  out  of  the  trust-estate. 
The  claim  involved  a  charge  of  personal 
dishonesty  against  the  truster.  The  trustee 
having  refused  to  resign,  the  Court,  on  the 
petition  of  two  out  of  the  remaining  three 
trustees,  removed  him  from  office.  Cherry 
V.  Patrick,  1910,  S.  C.  32;  47  S.  L.  R.  17 ; 
1909,  2  S.  L.  T.  276. 

97.  Trustee  —  Removal  —  Appointment 
of  New  Trustees  —  Competency  —  New 
Trustees    or    Judicial     Factor. — At    the 

date  of  a  husband's  death  the  sole  surviving 
trustee  under  his  antenuptial  marriage- 
contract  was  his  brother,  who  was  bank- 
rupt. The  beneficiaries  presented  a  peti- 
tion to  the  Inner  House  in  virtue  of  its 
nobile  officium  for  removal  of  the  trustee 
and  the  appointment  as  new  trustees  of 
the  persons  who  acted  as  trustees  under 
the  truster's  trust-disposition  and  settle- 
ment. The  Court  removed  the  trustee 
and  appointed  the  truster's  testamentary 
trustees  to  be  trustees  under  the  marriage- 
contract.  Lament  v.  Lamont,  1908,  S.  C. 
1033;  45  S.  L.  R.  811  ;  16  S.  L.  T.  220. 

98.  Trustee  —  Removal  —  Disappearance 
and  Embezzlement  by  Sole  Trustee— Pro- 
cedure—Remit  from  Inner  House  to  Junior 
Lord  Ordinary. — A  petition  for  removal 
from  office  of  a  sole  trustee  who  had  dis- 
appeared, and  against  whom  a  warant  for 
apprehension  on  various  charges  of  em- 
bezzlement had  been  issued,  was  remitted 
by  the  First  Division  to  the  Junior  Lord 
Ordinary  to  dispose  of.  The  Lord  Ordin- 
ary,  on   production   of    affidavits  by  the 


procurator-fiscal  and  trustee  on  the  seques- 
trated estates  of  the  absconding  trustee  as 
to  his  embezzlement  and  disappearance, 
removed  him  from  office.  Wishart,  Petr., 
1910  (0.  H.),  2  S.  L.  T.  229. 

99.  Trustee  —  Removal  —  Obstruction.— 

Two  lawyers  were  left  sole  trustees  in  a 
testamentary  trust,  and  one  of  them  was 
appointed  law-agent.  And  the  other  wrote 
to  him  and  said,  "Give  me  half  the  fees 
for  the  work  you  do  for  the  trust."  But 
his  co-trustee  would  not  do  it.  So  he 
declined  to  consider  investments,  or  to 
assume  new  trustees,  or  to  resign.  On 
the  petition  of  the  beneficiaries  under  the 
trust  the  Court  removed  him.  Stewart  v. 
Chalmers,  1904,  7  F.  163;  42  S.  L.  R.  135; 
12  S.  L.  T.  486. 

100.  Trustee  —  Resignation  —  Action  by 
Creditor  of  Deceased  against  Resigned 
Trustee  for  Accounting.  —  Held  that  a 
creditor  of  a  testator  had  no  title  to  sue 
a  trustee  who  had  resigned  for  an  account- 
ing of  his  intromissions  with  the  trust- 
estate  and  for  payment  of  the  debt  due  by 
the  testator  to  the  creditor.  Toivn  and 
County  Bank,  Ltd.  v.  Walker,  1905,  13 
S.  L.'T.  287. 

101.  Trustee  —  Resignation  —  Appoint- 
ment of  New — Trustees  Changing  Domicile 
— Foreign  Trustee.  —  Spouses  who  had 
created  a  marriage-contract  trust  in  Scot- 
land went  to  Canada,  intending  to  remain 
there.  The  Scottish  trustees,  with  the  con- 
sent of  the  spouses,  petitioned  the  Court  for 
leave  to  resign,  and  for  the  appointment  of 
two  Canadian  trustees.  The  Court  granted 
the  petition,  the  Canadians  undertaking  to 
submit  to  the  jurisdiction  of  the  Scots 
Court  in  all  matters  relating  to  the  trust. 
Simpson's  Trs.,  Petrs.,  1907,  S.  C.  87 ;  44 
S.  L.  R.  62;  14S.  L.  T.  447. 

102.  Trustee  —  Resignation — New  Trus- 
tees —  Appointment  of  Canadian  Trust 
Company  as  Trustees.  — Trustees  acting 
under  (1)  a  Scottish  antenuptial  marriage- 
contract  and  (2)  an  English  marriage  settle- 
ment, made  on  the  marriage  of  a  Scotsman 
to  an  Englishwoman,  presented  a  petition 
to  the  Court  to  appoint  as  trustees  in  room 
of  the  petitioners  (who  were  the  spouses 
themselves,  now  settled  in  Canada,  and 
two  other  persons  resident  in  England)  a 
Canadian  trust  company,  having  power, 
inter  alia,  to  undertake  the  office  of  trustee, 
and  to  authorise  the  petitioners  to  transfer 
the  trust  funds   to   the  company,  and  to 
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resign.  The  company  undertook,  by 
formal  obligation,  in  the  event  of  their 
appointment,  to  submit  to  the  jurisdiction 
of  the  Court  of  Session  in  all  matters 
relating  to  the  trust,  and  assigned  the 
chambers  of  a  firm  of  writers  in  Glasgow 
as  their  domicile  of  citation.  The  Court 
refused  the  petition  (Simpson's  Trs.,  1907, 
S.  C.  87,  distinguished  and  doubted). 
Stewart's  Trs.,  1913,  S.  C.  647 ;  50  S.  L.  E. 
430;  1913,  1  S.  L.  T.  243. 

103.  Statutory  Trustees— Limits  of  Lia- 
bility—  Negligence. — Held  that  statutory 
trustees  had  not  been  guilty  of  negligence 
in  the  performance  of  their  statutory 
duties,  and  were  not  liable  for  loss  sus- 
tained by  persons  for  whose  behalf  the 
statutory  duty  was  imposed.  Edinburgh 
and  District  Water  Trs.  v.  Somerville  &  Son, 
Ltd.,  1906  (H.  L.),  8  F.  25 ;  43  S.  L.  E. 
843 ;  14  S.  L.  T.  268. 

104.  Statutory  Trustee  —  Personal  Lia- 
bility —  Investment  —  Ultra  vires  —  Sole 
Trustee  Lending  Trust  Funds  to  himself 
as  Sole  Trustee  on  Another  Trust.— ifeW 
by  Lord  Skerrington  (Ordinary)  that  a 
town  council  were  entitled  to  lend  trust 
funds  to  themselves  as  statutory  trustees 
for  drainage  and  tramway  purposes,  but 
were  not  entitled  to  lend  trust  funds  to 
themselves  as  a  common-law  corporation 
and  as  owners  of  the  Common  Good  of  a 
burgh.  Templeton  v.  Burgh  of  Ayr,  1912 
(O.  H.),  1  S.  L.  T.  421. 

105.  Uncertainty — As  to  Amount — Dis- 
cretion of  Trustees. — Trustees  were  directed 
to  pay  to  deiined  charities  so  much  of  the 
proceeds  of  a  fund  as  they  should  in  their 

.discretion  see  fit.  Held  that  the  bequest 
was  not  void  from  uncertainty.  Motcduff 
V.  Spence's  Trs.,  1909,  S.  C.  178 ;  46  S.  L.  E. 
135;  16  S.  L.  T.  503. 

106.  Uncertainty— Bequest  for  "Social 
or  Ethical  Amelioration  "  of  Limited  Class. 
— Held  that  a  bequest  for  "  the  promotion, 
furtherance,  assistance,  or  support  of  any 
local  scheme  of  the  Church  of  Scotland  in 
Kilsyth,  of  any  local  plan  for  the  social  or 
ethical  amelioration  of  the  Kilsyth  congre- 
gation in  particular  or  of  the  people  of 
Kilsyth  in  general  .  .  ."  was  not  void  from 
uncertainty.  Lm-d  Advocate  v.  Anton,  1909 
(0.  H.),  2  S.  L.  T.  326. 

107.  Uncertainty— BecLuest  Paid  though 
Void— Repetition— Discharge— Title  to  Sue 
-Approbate  and  Reprobate.- A  testator 


directed  his  trustees  to  dispose  of  the 
residue  of  his  estate  "  for  such  purposes 
of  a  religious,  charitable,  or  educational 
character  or  partly  among  my  own 
relatives,  as  may  be  specified  in  any 
writing  under  the  hand  of  my  wife." 
The  trustees  under  a  deed  of  direction 
executed  by  the  wife  paid  certain  sums  to 
the  testator's  grandchildren,  who  granted 
a  full  discharge  therefor,  and  also  paid  a 
sum  to  an  infirmary.  The  grandchildren, 
being  the  heirs  ab  intestato,  subsequently 
brought  an  action  against  the  infirmary 
and  the  trustees  for  repetition  of  the 
legacy  paid  to  the  infirmary,  on  the 
ground  that  the  above-quoted  direction 
was  void  from  uncertainty.  Held  (affg.  Ld. 
Skerrington)  (1)  that  the  pursuers  had  a 
good  title  to  sue ;  (2)  that  the  residue 
clause  was  void  from  uncertainty  ;  (3)  that 
the  residue  fell  to  the  pursuers  as  heirs 
ab  intestato;  and  (4)  that  it  was  not 
necessary  that  the  discharge  by  the  pur- 
suers should  first  be  reduced.  Armour  v. 
Glasgow  Royal  Infirmary,  1909,  S.  C.  916 ; 
46  S.  L.  E.  740;  1909,  1  S.  L.  T.  503. 

108.  Uncertainty  —  Bequest  "to  my 
Domestic  Servants,  Old  Personal  Friends 
in  Need,  Employees  not  Otherwise  In- 
cluded in  any  Provision  by  Me,  or  Others 
whom  my  Trustees  shall  Consider  that  I 
would  Wish  to  Remember."— ITeM  valid 
(Kelland  v.  Douglas,  1863,  2  M.  150^ 
followed;  and  Play  fair's  Trs.  v.  Playfair, 
1900,  2  F.  686;  37  S.  L.  E.  543;  7 
S.  L.  T.  444,  distinguished).  SmelKe's  Trs. 
V.  Glasgow  Royal  Infirmary,  1905  (0.  H.)> 
13  S.  L.  T.  450. 

109.  Uncertainty — Charitable  Bequest. — 
Direction  to  trustees  to  apply  interest  of 
residue  "or  so  much  of  said  interest 
....  as  they  may  deem  expedient"  to 
local  charitable  purposes  held  void  from 
uncertainty.  Macduff -v.  Spence's  Trs.,  1907 
(0.  H.),  15  S.  L.  T.  759.  Reversed,  see 
No.  105. 

110.  Uncertainty— Charitable  Bequest. — 
Held  that  a  direction  to  apply  residue 
"  For  such  missionary  purposes  as  they  in 
their  sole  discretion  may  determine,  keep- 
ing in  view  specially  missions  in  Africa," 
was  not  void  from  uncertainty  and  bequest 
upheld.  Adam's  Trs.  v.  Adam,  1908  (0.  H.), 
16  S.  L.  T.  144. 

111.  Uncertainty— Charitable  Bequest. — 
A  testatrix  directed  her  trustees  to  divide 
the  residue  of  her  estate  "amongst  such 
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societies  or  institutions  of  a  benevolent  or 
charitable  nature  in  such  proportions  as 
they  shall  in  their  own  discretion  think 
proper,  but  excluding  all  societies  or  in- 
stitutions either  connected  with  the  Eoman 
Catholic  body  or  under  the  control  or 
management  or  even  general  management 
of  those  connected  with  that  body."  Held 
that  the  bequest  was  not  void  by  reason 
•of  uncertainty.  Hay's  Trs.  v.  Baillie,  1908, 
S.  C.  1224;  45  S.  L.  E.  908;  16  S.  L.  T. 
294. 

112.  Uncertainty — Charitable  BeoLuest. — 
A  testator  directed  his  trustee  to  divide 
the  residue  of  his  estate  "amongst  such 
•educational,  charitable,  and  religious  pur- 
poses within  the  city  of  Aberdeen  as  he  shall 
select  to  be  the  recipients  thereof."  Held 
that  the  bequest  was  void  from  uncertainty. 
M'Conochie's  Trs.  v.  M'Conochie,  1909,  S.  C. 
1046;  46  S.  L.  E.  707;  1909,  1  S.  L.  T. 
489. 

113.  Uncertainty— Charitable  Bequest. — 

Held  by  the  Lord  President  for  Lord 
•Guthrie  (Ordinary)  that  a  bequest  of  a 
sum  "  To  the  deserving  working  people  in 
the  parish  of  A.,  which  sum  I  desire  my 
brothers  to  divide  amongst  them  according 
to  their  good  judgment  and  discretion," 
was  not  void  from  uncertainty  (fFeir  v. 
Crum  Brown,  1908  (H.  L.),  S.  C.  3,  referred 
•to).  Laurie  v.  Brown,  1911  (0.  H.),  1 
•S.  L.  T.  84. 

114.  Uncertainty — Charitable  Beq.uest— 
Ambigviity— "Home  Missions." — A  testator 
•disposed  of  the  residue  of  her  estate  in  the 
following  terms ;  "  Eesidue  of  my  estate 
to  go  to  Home  Missions."  After  a  proof 
the  Lord  Ordinary  held,  from  the  terms 
of  the  settlement  and  from  the  testator 
being  a  communicant  of  the  Free  Church 
and  a  supporter  of  its  Home  Missions,  that 
the  testator  intended  the  bequest  for  the 
Home  Mission  of  that  Church.  Miller's 
Trs.  V.  KirUldy,  1905  (O.  H.),  13  S.  L.  T. 
454. 

115.  Uncertainty— Charitable  Beqtuest- 
bursary  Fund  of  University.— A  bequest 
to  "the  bursary  fund  of  Aberdeen  Uni- 
versity" held  good.  Milne's  Exrs.  v. 
Aberdeen  University  Court,  1905,  7  F.  642  ; 
42  S.  L.  E.  533;  13  S.  L.  T,  45. 

116.  Uncertainty— Charitable  Bequest— 
"Charitable  Institutions  Connected  with 
County." — Held  that  a  testator's  direction 
to  his  trustees  to  divide  and  apportion  the 


residue  of  his  estate  in  such  proportions  as 
they  might  consider  proper  amongst  "  such 
charitable  institutions  connected  with  the 
county  of  Lanark  as  they  may  consider 
expedient "  was  not  void  from  uncertainty. 
Gleland's  Trs.  v.  CleUnd,  1907,  S.  C.  591 ; 
44S.  L.  E.  412;  14  S.  L.  T.  806. 

117.  Uncertainty— Charitable  Bequest— 
"Charities  or  Benevolent  or  Beneficent 
Institutions." — A  bequest  of  residue  in  the 
above-quoted  terms  held  valid.  Paterson's 
Trs.  V.  Faterson,  1909,  S.  G.  485 ;  46  S.  L.  E. 
406;  1909,  1  S.  L.  T.  212. 

118.  Uncertainty — Charitable  Bequest— 
"  Charitable  or  Philanthropic  Institutions." 
— Held  that  a  bequest  to  "charitable  or 
philanthropic  institutions  "  was  to  be  con- 
strued as  a  bequest  to  one  class  of  institu- 
tions, the  word  "  philanthropic "  being 
merely  exegetie  of  "charitable,"  and  that 
it  was  valid.  Mackinnon's  Trs.  v.  Mackinnon, 
1909,  S.  C.  1041;  46  S.  L.  E.  792;  1909, 
2  S.  L.  T.  28. 

119.  Uncertainty— Charitable  Bequest— 
"Charitable  or  Religious  Objects."— A  be- 
quest of  estate  to  be  applied  by  trustees  "at 
their  discretion  from  time  to  time  towards 
such  charitable,  benevolent,  or  religious 
objects  or  purposes  within  the  city  of 
Aberdeen  as  they  themselves  shall  institute 
or  select,"  held  void.  Shav/s  Trs.  v.  Esson's 
Trs.,  1905,  8  F.  52;  43  S.  L.  E.  21;  13 
S.  L.  T.  449. 

120.  Uncertainty— Charitable  Bequest— 
"For  Christian  and  Benevolent  Purposes 
Chiefly  in  Aberdeen  or  Deeside  District."— 
Held  that  a  bequest  in  the  above  terms  was 
not  void  from  uncertainty.  Smith's  Trs.  v. 
Smith's  Trs.,  1910  (0.  H.),  2  S.  L.  T.  74. 

121.  Uncertainty— Charitable  Bequest— 
"  For  Gaelic-speaking  People." — Terms  of  a 
bequest  for  the  benefit  of  Gaelic-speaking 
persons  which  was  held  not  void  from  uncer- 
tainty. Macdonell's  Trs.  v.  Macdonell's  Trs., 
1911  (0.  H.),  2  S.  L.  T.  170. 

122.  Uncertainty— Charitable  Bequest— 
"Local  or  Charitable  " — Revocation  of  Prior 
Settlements. — Held  that  a  bequest  to  "  such 
local  or  charitable  Scottish  institutions  and 
schemes  already  constituted  or  which  may  be 
hereafter  constituted "  as  trustees  in  their 
absolute  discretion  might  deem  proper,  was 
not  void  from  uncertainty.  Dick's  Trs.  v. 
Dick,  1907,  S.  C.  953;  44  S.  L.  E.  680; 
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15  S.  L.  T.  43.    Affirmed  1908  (H.  L.),  S.  C. 
•21 ;  45  S.  L.  E.  683  ;  16  S.  L.  T.  95. 

123.  Uncertainty— Charitable  Bequest — 
"Public  Cliarities,  such  as  the  Two  Churches 
<Town  and  Country)  with  which  I  may  be 
Connected  at  the  Time  of  my  Decease,  and 
other  Benevolent  and  Religious  Societies 
.  .  .  and  such  other  Societies  in  Glasgow 
and  the  West  of  Scotland  which  my  Trus- 
tees may  Select." — Held  valid.  Smellie's 
Trs.  V.  Glasgow  Boyal  Infirmary,  1905 
(O.  H.),  13  S.  L.  T.  450. 

124.  Uncertainty— Charitable  Bequest — 
"Relief  of  Indigent  Bachelors,  &c."— A 
•direction  to  trustees  to  "institute  and 
carry  on  a  scheme  for  the  relief  of  indi- 
gent bachelors  and  widowers  of  whatever 
religious  denomination  who  have  shown 
practical  sympathy  either  as  amateurs  or 
professionals  in  the  pursuits  of  science  in 
any  of  its  branches,  whose  lives  have  been 
characterised  by  sobriety  and  industry, 
and  who  are  not  less  than  fifty -five  years 
of  age,"  held  valid.  Murdoch's  Trs.  v.  PFeir, 
1907,  S.  C.  185 ;  44  S.  L.  K.  171 ;  14  S.  L.  T. 
515.  Affirmed  1908  (H.  L.),  S.  C.  3; 
45S.  L.  E.  335;  15  S.  L.  T.  857. 

125.  Uncertainty— Charitable  Bequest— 
■"Keligious  or  Charitable." — Held  that  a 
bequest "  for  religious  or  charitable  purposes 
in  connection  with  Eio  Janeiro  as  to  my 
trustees  may  seem  best "  was  void  from  un- 
certainty (M'lntyre  v.  Ghimond's  Trs.,  1905 
(H.  L.),  7  F.  90,  followed).  M'Grmther's  Trs. 
V.  Lord  Advocate,  1907  (0.  H.),  15  S.  L.  T, 
652. 

126.  Uncertainty— Charitable  Bequest— 
'' Keligious  and  Charitable  Institutions  in 
■Glasgow  and  Neighbourhood."— A  direction 
to  trustees  to  "pay  and  divide"  a  sum 
"among  such  religious  and  charitable  in- 
stitutions in  Glasgow  and  neighbourhood 
as  they  may  select,  and  in  such  proportions 
as  they  may  think  proper,"  held  not  void 
from  uncertainty.  M'Phee's  Trs.  v.  M'Phee, 
1912,  S.  C.  75;  49  S.  L.  E.  33;  1911, 
2  S.  L.  T.  358. 

127.  Uncertainty— Charitable  Bequest  to 
"Religious,  Charitable,  or  Educational 
Institutions  in  Edinburgh,  Glasgow,  and 
Ayrshire  as  my  Trustees  may  deem  most 
Deserving  of  Support."— -HeM  void.  Brown's 
Trs.  V.  M'lntosh,  1905  (0.  H.),  13  S.  L.  T.  72. 

128.  Uncertainty— Charitable  Bequest— 

Trust.— A  direction  to  trustees  to  employ 
the  residue  of  an  estate  in  the  relief  of 
persons  who  with  other  qualifications  had 


"  shown  practical  sympathy  in  the  pursuits 
of  science,"  held  not  void  from  uncertainty. 
Murdoch's  Trs.  v.  Weir  and  Others,  1908 
(H.  L.),  S.  C.  3;  45  S.  L.  E.  335;  15 
S.  L.  T.  857. 

129.  Uncertainty—"  Foreign  Missions  "— 
"Or  any  other  in  the  Foreign  Field  Suit- 
able " — Executor — Charitable  Bequest.— A 
layman  in  his  holograph  general  settlement 
provided  :  "  The  residue  of  my  estate  I  give 
and  bequeath  for  the  benefit  of  foreign 
missions  in  India,  China,.  Africa,  and  South 
America,  or  any  other  in  the  foreign  field 
suitable.  I  appoint  the  Eev.  W.  Kiltearn 
as  my  executor  at  a  remuneration  of  £20 
sterling."  Held  that  the  bequest  was  not 
void  from  uncertainty,  but  was  a  bequest 
to  a  particular  class,  with  a  power  of  selec- 
tion in  the  class  to  a  trustee,  to  wit,  the 
executor,  and  was  as  a  charitable  bequest 
entitled  to  favourable  construction.  Allan's 
Exr.  V.  Allan,  1908,  S.  C.  807;  45  S.  L.  E. 
579;  15S.  L.  T.  1061. 

130.  Uncertainty  —  Inter  vivos  Trust- 
Deed. — A  direction  to  employ  proceeds  of 
shares  in  a  private  business  "for  the 
purpose  of  rewarding  meritorious  or  long- 
service  employees,  or  for  any  other  purposes 
of  the  business,"  held  not  void  from  uncer- 
tainty. Hedderwick's  Trs.  v.  Hedderwick, 
1909  (0.  H.),  1  S.  L.  T.  464. 

131.  Uncertainty  —  Remoteness  —  Direc- 
tion after  Death  of  Liferenters  to  Use 
Estate  "in  Rebuilding  the  Old  Bridge  of 
Ayr  when  such  a  Thing  may  be  Required." 
—rHeld  that  a  direction  in  the  foregoing 
terms  was  not  void  from  uncertainty  or 
remoteness.  Burgh  of  Ayr  v.  Shaw,  1904 
(0.  H.),  12  S.  L.  T.  126. 

132.  Uncertainty— Residue  Clause.— JTeZi 
by  Lord  Skerrington  (Ordinary)  that  a 
residue  clause  which  contained  the  follow- 
ing provisions :  "  I  appoint  my  said 
trustees  from  time  to  time  as  they  think 
proper  to  make  such  special  payments  out 
of  the  free  residue  and  remainder  of  my 
estate  to  such  of  my  children  or  children's 
children  as  they  may  think  most  deserving," 
was  not  void  from  uncertainty.  Mitchell's 
Trs.  V.  Mitchell's  Trs.,  1912  (0.  H.),  2 
S.  L.  T.  249. 
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See  (1)  Crown. 
(2)  Fishings. 
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ULTIMUS  H-ffiRES 

See  (1)    Chaeitable   Trusts,  wee   Ad- 
ministration. 
(2)  Judicial  Factor,  voce  Factor. 


ULTRA  VIRES 

See  (1)  Compensation,  voce  Award  ;  (2) 
Bankruptcy,  voce  Procedure  (Trus- 
tee) :  (3)  Bye-Law;  (4)  Faculties 
AND  Powers. 

Acts  of  Public  Ofticials  under 
Public  Health  Acts,  see  Public 
Health. 

Acts  of  Trustees,  see  Trust,  voce  Trus- 
tee (Powers). 

Articles  of  Association,  see  Company, 
voce  Calls. 

Change  of  Constitution,  see  Church, 
voce  Dissenting  Church. 

Company,  Special  Eesolution  of,  see 
Company,  voce  Liqxhdation  (Volun- 
tary). 

Conversion  of  Friendly  Society  into 
Limited  Company,  see  Friendly 
Society,  voce  Conversion. 

Directors'  Expenses,  Payment  of,  see 
CoMPANYJ  voce  Director. 

Directors'  Powers,  see  Company,  voce 
(1)  Powers  ;  (2)  Shares. 

Education  Department,  Power  of,  to 
Make  Condition  as  to  Payment 
of  Teacher's  Salary,  see  Educa- 
tion, voce  Teacher. 

Friendly  Society,  Right  of  Member 
to  Plead  Ultra  vires,  see  Friendly 
Society,  voce  Member. 

Harbour  Authorities,  Power  of,  see 
Harbour,  voce  Authority. 

Investments,  by  Trustees,  see  Trust, 
voce  Trustee,  (1)  Personal  Lia- 
bility; (2)  Powers. 

Licence  for  Offensive  Trade,  see 
Public  Health. 

Member  of  Club,  Suspension  of,  see 
Club. 

Powers  of  Appointment,  Exercise  of, 
see  Faculties  and  Powers. 

Railway  Company,  Powers  of,  see 
Railway,  voce  Statutory  Powers. 

Reference  Clause,  Scope  of,  see  Arbi- 
tration, voce  Reference  Clause. 

Witness,  Recal  of,  after  Proof 
Closed,  see  Process,  voce  Proof 
(Procedure). 


UNEMPLOYED 

Unemployed  Workmen  Act,  1905  (5 
Edw.  VII.  c.  1 8),  Powers  of  Town 
Council  under,  see  Burgh,  voce 
Distress  Committee. 

Compensation  under,  see  Workmen's 
Compensation,  voce  (1)  Compensa- 
tion (Amount);  (2)  Employment 
("Employer"). 


UNIVERSITY 

See  Charitable,  etc..  Trusts. 
Trust,  voce  Uncertainty. 

Power  of  University  Court  .  to 
Appoint  to  Bursaries,  see  Educa- 
tion, voce  University. 

Right  of  Women  Graduates  to  Exer- 
cise THE  Franchise,  see  Election 
Law,  voce  Franchise. 


VACATION 

Adjournment  of  Court  during  Ses- 
sion, see  Jurisdiction,  voce  Lord 
Ordinary. 

Appeal  against  Interlocutor  Pro- 
nounced BY  Lord  Ordinary  on 
the  Bills  in  Vacation.  See 
Review  (L),  voce  Reclaiming  Note. 

Lord  Ordinary  on  the  Bills  in 
Vacation,  see  Jurisdiction,  voce 
Lord  Ordinary. 


VALUATION  ACTS 

See  Assessments. 
Revenlte. 

Appeal,  1-6;   see  also  Review  (I.),  voce 

Appeal  (Competency). 
CuMULO  OR  Separate  Valuation,  8,  11, 

12,  21,  59. 
Deductions,  39,40,47,48, 50, 51, 55, 57, 62. 
Lease,  as  Test  of  Value,  20,-62-67. 
Principle  OF  Valuation,  24, 39, 41, 42, 48, 

49,  51-53,  55,  56,  60,  79-83,  89,  91-94. 
Procedure,   1-6,   26;  see  also   Review', 

voce  Appeal  (Competency). 
Subjects  of  Valuation,  7-25,  31,  44. 

Advertisement  Board,  7. 

Cemetery  with  House,  8.. 

CoNDXHT  OR  Sewer,  9. 

CuMULO  OR   Separate  Valuation, 
8,  11,  12,  21,  59. 

Dredged  Channel,  13. 
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Subjects  of  Valuation  {continued)— 

Electric  Lighting  Plant,  10,  42- 
44,  65. 

Hotel  and  Stables,  11. 

Houses  in  Public  Parks,  12. 

Loch,  14. 

Minerals  Let  but  not  Worked,  15. 

Private  House  in  Public   Park, 
21. 

Public  Buildings  in  Public  Parks, 
16. 

Public  Park,  12,  16-21. 

Public  Sewer,  23,  24. 

Purification  Works,  24. 

Slag-hkap,  22. 

Structures  for  Amusement,  31. 

Tramway,  25. 
Valuation   Appeals,   1-6 ;  see  also  Ee- 

viEw,  voce  Appeal  (Competency). 
Valuation    Eoll,   26-31 ;    see    also  wee 

(1)  Assessments;   (2)   Burgh,   voce 

Magistrates. 
Valuation    Eoll,    Expenses   of    Pre- 
paring,     see      Assessments,      voce 

Application  of  Eates. 
Value,  32-94. 

Allocation,  32. 

Alteration  of,  33,  43. 

Asylum,  34. 

Cemetery,  35. 

Colliery  Houses,  36. 

Consideration  Other  than  Eent, 
see  voce  Lease,  siipra. 

Crofter  Holding,  37. 

Deductions,  39,  40,  47,  48,  50,  51, 
55,  57,  62. 

Distillery,  38. 

Docks,  39. 

Dwelling-house,  40. 

Educational  Institution,  41. 

Electric   Lighting  Works,  42-44, 
65. 

Factory,  45,  46. 

Gas-Works,  32,  47-51. 

Halls,  52. 

Harbour,  53-57. 

Hospital,  58,  59. 

Hotel,  60,  61. 

Lease,  as  Test,  62-77.    • 

Licensed  G-bocers'  Premises,  78. 

Mansion-house,  79. 

Mill,  80. 

Mineral  Lease,  81. 

Offices,  82-85. 

Oil- Work  Plant,  86. 

Public-house,  65-76,  87-89. 

Eailway  Hotel,  60,  61. 

Salmon-Fishings,  90. 

Sanatorium,  91. 

Sewers,  92. 


Value  {continued) — 
Shop,  77,  93. 

"  Undeveloped  Commercial  Under- 
taking," 94. 

1.  Procedure— Appeal — Form  of  Case — 
Omission  to  give  Statement  of  Facts- 
Valuation  of  Lands  (Scotland)  Amendment 
Act,  1879,  sec.  709.— Where  a  case  for 
appeal  contained  no  statement  of  facts  the 
Court  granted  a  remit  for  re-statement,  but 
ultimately  allowed  the  parties  to  put  in 
a  minute  setting  forth  the  facts  on  which 
they  were  agreed,  dispensing  with  the 
remit.  Aberdeen  District  Lunacy  Board  v. 
Aberdeenshire  Assessor,  1907,  S.  C.  737 ; 
44  S.  L.  E.  429;  14  S.  L.  T.  792. 

2.  Procedure  —  Appeal  —  Local  Know- 
ledge.— "  Local  knowledge"  of  magistrates 
means  local  knowledge  common  to  the 
district,  not  private  information  which 
one  or  more  magistrates  may  have. 
Craiks,  Ltd.  v.  Forfar  Assessor,  1909,  S.  C. 
658;  46  S.  L.  R.  438;  1909,  1  S.  L.  T.  269. 

3.  Procedure— Appeal— Notice  of  Appeal 
— Timeous  —  Lands  Valuation  (Scotland) 
Act,  1854  (17  &  18  Vict.  c.  91),  sec.  9.— An 
appellant  intimated  an  appeal  to  the 
assessor  but  failed  to  send  the  particulars 
required  by  the  statute  until  the  day  pre- 
ceding the  Valuation  Court.  The  appeal 
was  not  called  until  more  than  six  days 
later  at  an  adjourned  diet,  when  it  was 
dismissed  on  the  ground  that  six  days' 
notice  had  not  been  given  to  the  assessor 
as  required  by  sec.  9  of  the  Act.  Held 
that  the  determination  of  the  magistrates 
was  right.  Watson,  Gov)  &  Coy.  Ltd.  v. 
Glasgow  Assessor,  1910,  S.  C.  807;  47 
S.  L.  E.  374;  1910,  1  S.  L.  T.  189. 

4.  Procedure— Appeal— Personal  Know- 
ledge of  Valuation  Committee. — An  appeal 
against  the  determination  of  a  valuation 
committee  sustained  where  it  appeared  that 
the  committee  in  fixing  a  valuation  had 
proceeded  upon  facts  (not  being  public 
matters  or  matters  of  common  knowledge) 
which  were  neither  admitted  nor  proved 
but  which  were  said  to  be  within  their 
own  personal  knowledge.  Moyes  v.  Perth 
Assessor ;  Beid  v.  Perth  Assessor;  Bobertson 
V,  Perth  Assessor,  1912,  S.  C.  761;  49 
S.  L.  R.  154;  1911,  2  S.  L.  T.  460. 

5.  Procedure  —  Appeal  —  Stated  Case — 
Times  at  which  Various  Steps  must  be 
Taken— Preparation  of  Cases— Duties  of 
Valuation  Committee  and  Parties  Bespec- 
tively,  —  Observations  'per  curiam,  thereon. 
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Siein  v.  Falkirk  Assessor,  1912,  S.  C.  853 ; 
49  S.  L.  K.  380;  1912,  1  S.  L.  T.  295. 

6.  Procedure— Stated  Case  — Finding  in 
Fact. — Where  a  case  stated  for  the  Valua- 
tion Appeal  Court  did  not  properly  state 
the  facts,  the  Court  dismissed  the  appeal. 
Union  Tube  Coy.  v.  Coatbridge  Assessor,  1895, 
22  E,  583 ;  32  S.  L.  E.  425 ;  2  S.  L.  T.  520. 

7.  Subjects  —  Advertisement  Board  — 
Contract  Permitting  Erection  of  Board — 
Whether  Owner  of  Land  or  Owner  of 
Board  "Occupier"  —  Whether  Board  a 
"Heritable  Erection"  —  Lands  Valuation 
(Scotland)  Act,  1854  (17  &  18  Vict.  c.  91), 
sees.  1  and  6— Advertising  Stations  (Eating) 
Act,  1889  (52  &  53  Vict.  c.  27),  sec.  3— 
Lands  Valuation  (Scotland)  Amendment 
Act,  1895  (58  &  59  Vict.  c.  41),  sec.  4.— An 
agreement  between  the  proprietor  of  an 
hotel  and  a  firm  of  billposters  provided  that 
the  latter  should  be  permitted  to  fix  an 
advertisement  board  to  part  of  the  hotel 
premises  for  a  period  of  three  years  for  an 
annual  payment  of  10s.  6d.  Following  on 
the  agreement  a  hoarding  was  erected  on 
vacant  ground  in  front  of  the  hotel,  and 
the  "site"  was  entered  in  the  roll  at  the 
yearly  rent  of  10s.  6d.,  and  the  firm  of 
billposters  as  "occupiers."  In  an  appeal 
at  their  instance,  held  that  the  entry  had 
been  correctly  made,  in  respect  (1)  that  the 
agreement  was  in  effect  a  lease  of  a  portion 
of  land  at  a  yearly  rent,  and  (2)  that  the 
Advertising  Stations  (Eating)  Act,  1889, 
which  enacts  that  the  person  who  shall 
permit  any  land  to  be  used  for  advertise- 
ments shall  be  deemed  to  be  the  "  occupier  " 
(if  applicable  to  Scotland,  as  to  which 
opinions  reserved),  in  no  way  affected  the 
mode  of  making  up  the  Valuation  EoU  under 
the  Valuation  Acts.  Opinions  reserved  as  to 
whether  the  hoarding  was  a  "heritable 
erection  "  within  the  meaning  of  sec.  4  of 
the  Lands  Valuation  Amendment  Act,  1895. 
A.  J.  Wilson  &  Coy.  Ltd.  v.  Kincardineshire 
Assessor,  1913,  S.  C.  704;  50  S.  L.  E.  240; 
1913,  1  S.  L.  T.  29. 

8.  Subjects  —  Cemetery  with  Superin- 
tendent's House  and  Greenhouse— Cumulo 
or  Separate  Valuation. — Within  a  cemetery 
were  situated  a  superintendent's  house  and 
greenhouse,  both  being|used  for  the  cemetery 
business  and  having  no  access  except  by 
the  cemetery  gate.  Held  that  the  cemetery, 
house,  and  greenhouse  fell  to  be  entered  in 
the  roll  as  a  unwn  quid.  Edinburgh  Parish 
Council  V.  Edinburgh  Magistrates,  1912,  S.  C. 
793 ;  49  S.  L.  E.  307  ;  1912, 1  S.  L.  T.  129. 


9.  Subjects — Conduit  or  Sewer— Lands 
and  Heritages — "All  Buildings  and  Per- 
tinents thereof." — Held  that  a  conduit  had 
been  rightly  entered  in  the  Valuation  Roll 
being  "lands  or  heritages,"  or  coming 
under  the  terms  "all  buildings  or  perti- 
nents thereof."  Inmeresk  Paper  Coy.  v. 
Assessor  for  Musselburgh,  1907,  S.  C.  747; 
44  S.  L.  E.  433  ;  14  S.  L.  T.  790. 

10.  Subjects  —  Erections  or  Structural 
Improvements  —  "Working  or  Cleaning 
Minerals  "  —  Electric  Lighting  Plant  — 
Lands  Valuation  Act,  1895,  sec.  4,  Ex.  2. 
— Held  that  electric  light  plant  at  a  colliery 
did  not  fall  to  be  entered  in  the  roll.  Fife 
Assessor  v.  Wemyss  Coal  Coy.,  1903,  5  F. 
505. 

11.  Subjects  —  Hotel  and  Stables  — 
Cumulo  or  Separate  Valuation.— A  property 
consisting  of  an  hotel  and  stables  was 
owned  and  occupied  by  the  same  person. 
The  hotel  was  situated  in  a  main  street, 
and  the  stables,  which  were  immediately 
behind  and  adjacent  to  the  hotel,  opened 
on  to  a  side  street.  There  was  no  internal 
communication  between  the  hotel  and  the 
stables,  but  there  was  access  from  the  back 
door  of  the  hotel  to  the  stable  yard.  A 
hiring  business  was  carried  on  in  the 
stables  in  addition  to  the  business  immedi- 
ately connected  with  the  hotel.  The  pro- 
prietor, looking  to  the  method  in  which 
licence  duty  was  charged  under  the  Finance 
Act,  1910,  sought  to  have  the  hotel  and 
stables  separately  valued.  Held  {diss.  Ld. 
Salvesen)  that  the  subjects  had  been  rightly 
valued  as  a  unum  quid.  Philip  v.  Elgin 
Assessor,  1912,  S.  C.  774;  49  S.  L.  E.  160; 

1911,  2  S.  L.  T.  508. 

12.  Subjects— Houses  and  Offices  in  Public 
Parks— Cumulo  or  Separate  Valuations.— 
Held  that  houses  and  offices  situated  in  and 
used  by  the  officials  of  a  public  park  did 
not  fall  to  be  separately  entered  in  the  roll, 
but  were  to  be  treated  as  adjuncts  of  the 
park  and  entered  along  with  it  as  a  unum 
quid  (Glasgow  and  Govan  Parish  Councils  v. 
Glasgow  Assessor,  1911,  S.  C.  988,  followei). 
Glasgow  Parish  Council  v.  Glasgow  Assessor; 
Glasgow  Parish  Council  v.  Glasgow  CmpmOr 
tion,  1912,   S.  C.  818;   49  S.  L.  E.  315; 

1912,  1  S.  L.  T.  157,  171. 

13.  Subjects  —  Lands  and  Heritages  — 
Dredged  Channel  in  Open  Sea  — Lands 
Valuation  (Scotland)  Act,  1854  (17  &  18 
Vict.  0.  91). — Held  that  a  dredged  channel 
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lying  outside  a  harbour  and  beyond  low- 
water  mark  was  not  land  and  heritage 
within  the  meaning  of  the  Lands  Valuation 
Act,  1854,  and  therefore  not  an  assessable 
subject  (Adamson  v.  Clyde  Navigation  Trs., 
1863,  1  M.  974  [aff.  (H.  L.)  3  M.  100], 
followed).  Leith  Dock  Commissioners  v.  Leith 
Magistrates,  1911,  S.  C.  1139;  48  S.  L.  R. 
919;  1911,  2  S.L.  T.  141. 

14.  Subjects  —  Locli  —  Loch  Unlet  and 
Having  JIG  Separate  Value  from  Adjoining 

Iia.n&s.—IIeld  that  a  loch  which  was  unlet 
and  in  which  the  fishings  were  of  no  value 
was  a  mere  adjunct  of  the  adjoining  lands, 
and  had  no  annual  value  separable  there- 
from, and  consequently  did  not  fall  to  be 
entered  in  the  roll.  Circumstances  under 
which  (in  the  opinions  of  Lds.  Johnston 
and  "„Cullen)  a  loch  might  be  a  suitable 
subject  for  separate  valuation.  Aberdeen- 
shire Assessor  v.  Cowdray,  1911,  S.  C.  970; 
48  S.  L.  E.  395 ;  1911,  1  S.  L.  T.  231. 

15.  Subjects  —  Minerals  Let  but  not 
"Worked. — Minerals  in  a  burgh,  let  but  not 
worked,  held  liable  to  assessment.  Edin- 
burgh Collieries  Coy.  Ltd.  v.  Musselburgh 
Assessor,  1906,  8  F.  484;  43  S.  L.  E.  307; 
13  S.  L.  T.  763. 

16.  Subjects— Public  Buildings  in  Public 
Parks  —  Museums  and  Art  Galleries  — 
Dedication  to  Public  Use. — Held  that  the 
museums,  art  galleries,  and  winter  gardens 
situated  in  the  public  parks  in  Glasgow 
and  dedicated  by  statute  to  public  uses  fell 
to  be  separately  entered  in  the  Valuation 
Eoll  at  their  fair  annual  value  and  not  as 
adjuncts  of  the  parks  in  which  they  were 
situated  at  a  nominal  value,  in  respect  that 
though  no  charges  for  admission  were 
actually  made  the  Corporation  was  entitled 
to  lev}'  reasonable  charges  {Edinburgh  and 
Glasgow  Parish  Councils  v.  Edinburgh  and 
Glasgow  Assessors,  1910,  S.  C.  823,  comr 
mented  on  and  distinguished).  Glasgow  and 
Govan  Parish  Councils  v.  Glasgow  Assessor, 
1911,  S.  C.  988;  48  S.  L.  K.  677;  1911, 
1  S.  L.  T.  453. 

17.  Subjects— Public  Park.— Lands  held 
on  trust  for  the  use  of  the  public  are 
subjects  of  assessment.  Carnegie  Dunferm- 
line Trs.  v.  Dunfermline  Assessor,  1909,  S.  C. 
678 ;  46  S.  L.  E.  451 ;  1909,  1  S.  L.  T. 
286. 

18.  Subjects— Public  Parks— Dedication 
ty  Statute  to  Public  Use— Lands  Yielding 


no  Profit  —  Hypothetical  Tenant.  —Held 
that  the  public  parks  in  Edinburgh  and 
Glasgow  fell  to  be  entered  in  the  roll  at  a 
merely  nominal  value  in  respect  that  they 
were  appropriated  by  statute  to  the  use  of 
the  public,  and  that  the  cost  of  main- 
tenance exceeded  any  possible  revenue 
that  could  (subject  to  the  statutory  restric- 
tions) be  obtained  from  them  (Lambeth 
Overseers  v.  London  County  Council,  [1897] 
A.  C.  625,  and  Liverpool  Corporation  v.  West 
Derby  Assessment  Committee,  [1908]  2  K.  B. 
647,  followed ;  Ferrier  v.  Edinburgh  Assessor, 
1902,  19  E.  1074,  distinguished).  Edin- 
burgh Parish  Council  v.  Edinburgh  Assessor  ; 
Glasgow  and  Govan  Parish  Coimcils  v. 
Glasgow  Assessor,  1910,  S.  C.  823;  47 
S.  L.  E.  414 ;  1910, 1  S.  L.  T.  290.  (Note.— 
This  case  has  been  overruled  in  Glasgow 
Parish  Council  v.  Glasgow  Assessor ;  Glasgow 
Parish  Council  v.  Glasgow  Corpvration,  1912, 
S.  C.  818;  49  S.  L.  E.  315;  1912, 
1  S.  L.  T.  157,  171.     Vide  infra.) 

19.  Subjects  —  Public  Parks  —  Lands 
Leased  under  Statutory  Powers  for  Public 
Golf  Course — Lands  Yielding  no  Profit. — 
Magistrates  of  a  burgh,  in  exercise  of  their 
statutory  powers,  leased  certain  lands  for 
the  purpose  of  a  public  park  and  golf 
course,  and  levied  charges  for  playing  golf 
thereon,  but  these  did  not  cover  the  cost  of 
upkeep.  Held  that  the  subjects  fell  to  be 
entered  in  the  roll  at  their  fair  annual 
value,  and  not  merely  at  a  nominal  figure. 
Edinburgh  Parish  Council  v.  Magistrates  of 

.Leith,  1912,  S.  C.  812;  49  S.  L.  E.  336; 
1912,  1  S.  L.  T.  373. 

20.  Subjects— PublicParks—ParksOwned 
and  Regulated  under  Statutory  Powers — 
Lands  Yielding  no  Profit  —  Hypothetical 
Tenant. — Held  that  the  public  parks  of 
Glasgow  owned  and  maintained  by  the 
Corporation,  under  statutory  authority,  for 
the  use  of  the  public  of  the  city,  and 
yielding  no  profit,  fell  to  be  entered  in  the 
Valuation  Eoll  not  at  a  merely  nominal 
figure,  but  at  the  rent  which  a  hypothetical 
tenant  might  be  expected  to  give  for  them 
in  their  actual  condition  {Edinburgh  Parish 
Council  V.  Edinburgh  Assessor,  and  Glasgow 
and  Govan  Parish  Councils  v.  Glasgow 
Assessor,  1910,  S.  C.  823,  overruled; 
Lambeth  Overseers  v.  London  Comity  Council, 
[1897]  A.  C.  625,  distinguished.)  Glasgow 
Parish  Council  v.  Glasgow  Assessor,  1912, 
S.  C.  818 ;  49  S.  L.  E.  315 ;  1912,  1  S.  L.  T. 
157,  171;  Glasgow  Parish  Council  v. 
Glasgow  Cmporation,  1912,  S.  C.  818;  49 
S.  L.  E.  315;  1912,  1  S.  L.  T.  157,  171, 
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21.  Subjects  —  Public  Parks  —  Private 
House  in  Public  Park— OfB.cial  Residence 
of  Superintendent. — Held  that  a  house  situ- 
ated in  a  public  park  in  Glasgow  and  used 
as  the  official  residence  of  the  superinten- 
dent of  the  city  parks  did  not  fall  to  be 
separately  entered  in  the  roll,  but  was 
properly  to  be  regarded  as  a  unum  quid 
with  the  park  in  which  it  stood,  and 
included  in  the  relative  nominal  value. 
Glasgow  and  Govan  Parish  Councils  v.  Glasgow 
Assessor,  1911,  S.  C.  988;  48  S.  L.  E.  677; 

1911,  1  S.  L.  T.  453. 

22.  Subjects  —  Railway  Slag-heap  — 
"  Lands  and  Heritages "  —  Valuation  of 
Lands  (Scotland)  Act,  1854,  sec.  42. — A 
railway  company  had  a  formal  lease  of  a 
slag-heap  which  it  used,  having  erected 
machinery  for  ballasting  its  permanent  way. 
Held  that  the  slag-heap  had  been  rightly 
entered  in  the  Valuation  Koll,  being 
"lands  and  heritages"  capable  of  yield- 
ing an  annual  rent.  Airdrie,  Coatbridge, 
aTM  District  Water  Trs.  v.  Laimrkshire 
Assessor,  1908,  S.  C.  596 ;  45  S.  L.  R.  491 ; 
15  S.  L.  T.  889. 

23.  Subjects— Sewer— Burgh  Sewer  Pass- 
ing through  Adjoining  County. — Held  that 
a  burgh  sewer,  which  yielded  no  profit 
and  which  was  laid  for  a  portion  of  its 
length  in  the  adjoining  county,  was  properly 
entered  in  the  county  Valuation  Eoll  {quoad 
the  portion  in  the  county)  at  its  fair  annual 
value.  Magistrates  of  Dundee  v.  Forfa/r 
Assessw,  1912,  S.  C.  848  ;  49  S.  L.  E.  333 ; 

1912,  1  S.  L.  T.  175. 

24.  Subjects — Sewers  and  Purification 
Works— Principle  of  Valuation. — Held  that' 
sewers  and  sewerage  purification  works  in 
a  burgh  are  lands  and  heritages  within  the 
meaning  of  the  Lands  Valuation  Act,  1854, 
and  as  such  fall  to  be  entered  in  the  roll 
at  their  fair  annual  value.  Observations  on 
the  principles  on  which  their  annual  value 
should  be  determined.  Aberdeen  Assessor 
V.  Magistrates  of  Aberdeen,  1913,  S.  C.  712 ; 
50  S.  L. E.  244;  1913, 1  S.  L.  T.  38.  Lanark 
Assessor  V.  Magistrates  of  Lanark,  1913,  S.  C. 
712  ;  50  S.  L.  E.  244 ;  1913, 1  S.  L.  T.  38. 

25.  Subjects  — Tramway  — Valuation  of 
Tramway  by  Assessor  of  Railways  and 
Canals  —  Valuation  of  Lands  (Scotland) 
Amendment  Act,  1867  (30  &  31  Vict.  c.  80), 
sec.  3. — Held  that  a  tramway  is  a  "railway  " 
within  the  meaning  of  sec.  3  of  the  1867 
Act,  and  is  therefore  a  subject  of  compulsory 
assessment  by  the  Assessor  of  Eailways  and 


Canals.  Glasgow  Corporation  v.  Assessor  of 
Eailways  and  Canals,  1911  (0.  H.),  S.  C. 
1364  ;  48  S.  L.  E.  4  ;  1911,  1  S.  L.  T.  383, 

26.  Valuation  Roll — Action  of  Reduction, 
of  Improper  Entry — Valuation  of  Landa 
Act,  1854,  sec.  30. — Action  of  reduction  of 
an  entry  in  the  roll,  declarator  and  inter- 
dict, held  to  be  competent.  Abercrombie  v. 
Badenoch,  1909  (0.  H.),  47  S.  L.  E.  18; 

1909,  2  S.  L.  T.  114. 

27.  Valuation  Roll — Expense  of  Prepar- 
ing—  Burgh  —  Method  of  Assessment  — 
Lands  Valuation  (Scotland)  Act,  1854  (17 
&  18  Vict.  c.  91),  sec.  18— Implied  Repeal- 
Glasgow  Municipal  Act,  1878(41  Vict.  c.  c.)^ 
sec.  11,  and  City  of  Glasgow  Act,  1891  (54 
&  55  "Vict.  c.  cxxx.),  sec.  12.— Held  that 
the  Corporation  of  Glasgow  were  precluded 
by  the  provisions  of  the  Glasgow  Municipal 
Act,  1878,  and  the  City  of  Glasgow  Act, 
1891,  from  calling  upon  the  parish  councils, 
of  Glasgow  and  of  other  parishes  partly 
within  the  city,  under  sec.  18  of  the  Lands 
Valuation  Act,  1854,  to  raise  by  assessment 
along  with  the  poor's  rate  the  sum  neces- 
sary for  making  up  the  burgh  Valuation 
Eoll.  Glasgow  Corporation  v.  Glasgow  Parish 
Council,  1910,  S.  C.  858;  47  S.  L.  E.  711; 

1910,  2  S.  L.  T.  51. 

28.  Valuation  Roll— Owner  of  Salmon- 
Fishings — Valuation  of  Lands  Act,  1854, 
sec.  42. — Held  that  a  mid-superior  of  fishing* 
not  being  the  fiar  nor  in  receipt  of  rents  or 
profits  was  not  liable  to  be  entered  in  the 
Valuation  Eoll.  Abercrombie  v.  Badenoch, 
1909  (0.  H.),  47  S.  L.  E.  18;  1909,  % 
S.  L.T.I  14. 

29.  Valuation  Roll— Preparation  of— 
Failure  to  Return  Particulars  Called  for 
by  Assessor— Nature  of  Particulars  that 
may  be  Called  for  —  "  Yearly  Rent  or 
Value" — Lands  Valuation  (Scotland)  Act, 
1854  (17  &  18  Vict.  c.  91),  sees.  1  and  7.- 
Held  that  the  only  particulars  which  the 
assessor  is  entitled  to  call  upon  a  proprietor 
to  supply  under  sec.  7  of  the  Lands 
Valuation  Act,  1854,  are  the  particulars 
enumerated  in  sec.  1  of  the  Act,  and 
accordingly  that  while  a  proprietor  was 
bound  to  furnish  a  statement  of  "yearly 
rent  or  value  "  he  was  not  bound  to  state 
the  "  gross  amount  to  be  paid  by  the  tenant 
yearly."  Bruce  v.  Walker,  1911  (J.),  S.  0. 
7;  48  S.  L.  E.  65;  1910,  2  S.  L.  T.  317; 
6  Adam,  338. 

30.  Valuation  Roll— Proprietor— Bond- 
holder.— Held  that  a  bondholder's  name 
was  wrongly  entered  as  "proprietor"  of 
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the  security  subjects. 
1244. 


Eitchie,  1881,  9  R. 


31.  Valuation  Roll— Proprietor— Show- 
men—Structures  Used  for  Amusement  in 
International  Exhibition  — Ground  Held 
under  Lease. — Held  that  the  showmen  who 
catered  for  the  amusement  of  the  public  on 
stances  allocated  to  them  by  the  executive 
at  the  Scottish  International  Exhibition 
were  not  liable  to  enrolment  in  the  Valua- 
tion Roll  as  proprietors  of  their  erections, 
they  not  being  lessees  of  the  ground  on 
which  the  erections  stood.  Popular  Amuse- 
ments, Ltd.  V.  Sdinburgh  Assessor,  1909, 
S.  C.  645;  46  S.  L.  R.  426;  1909,  1 
S.  L.  T.  223. 

32.  Value  —  Allocation  —  Gas  Under- 
taking—Several Areas   Served — Pipes.— 

Held  that  the  total  valuation  of  a  gas 
undertaking  which  served  several  areas  fell 
to  be  apportioned  among  the  areas  in  pro- 
portion to  the  cost  of  the  structural  works 
in  each.  Edinburgh  aiid  Leith  Gas  Commis- 
sioners V.  Edinburgh  Assessor,  1909,  S.  C. 
664;  46  S.  L.  R.  442;  1909,  1  S.  L.  T. 
307. 

33.  Value— Alteration  of— No  Change  of 
Circumstances — Onus. — Where  theassessor, 
on  a  change  of  tenancy,  repeated  a  valua- 
tion of  some  years'  standing,  there  being 
no  other  change  of  circumstances,  held  that 
the  onus  of  showing  the  assessment  to  be 
excessive  lay  on  the  tenant.  Livingston  v. 
Paisley  Assessor,  1909,  46  S.  L.  R.  433; 
1909,  1  S.  L.  T.  230.     Of.  No.  43. 

34.  Value— Asylum  Built  on  "Segre- 
gate" or  "Villa"  System.— Held  that  in 
valuing  a  pauper  lunatic  asylum  which  was 
built  on  the  "  segregate  "  or  "  villa  "  system 
a  sum  which  when  tested  by  (1)  amount 
of  accommodation,  and  (2)  cost  of  construc- 
tion represented  about  £5  per  bed,  or  2 
per  cent,  on  the  cost,  was  a  fair  valuation. 
Aberdeen  District  Lunacy  Board  v.  Assessor 
far  Aberdeenshire,  1907,  S.  C.  737;  44 
S.  L.  R.  429 ;  14  S.  L.  T.  792. 

35.  Value  —  Cemetery  —  Occupancy  by 
Public  Authority— Statutory  Duty— Burial 
Grounds  (Scotland)  Act,  1855  (18  &  19  Vict, 
c.  68).  —  A  cemetery,  which  contained 
within  its  bounds  a  superintendent's  house 
and  a  greenhouse,  was  occupied  and 
administered  by  a  public  authority  in 
fulfilment  of  a  statutory  duty.  No  revenue 
was  derived  from  the  cemetery,  and  the 
subjects  were  entered  in  the  roll  as  a  unvm 


quid  at  the  nominal  value  of  £1.  Held 
that  the  subjects  had  an  annual  lettable 
value  in  respect  that  their  occupancy 
enabled  the  public  authority  to  discharge 
a  statutory  function,  and  accordingly  that 
they  fell  to  be  entered  in  the  roll  at  that 
value.  Edinburgh  Parish  Council  v.  Edin- 
burgh Magistrates,  1912,  S.  C.  793;  49 
S.  L.  R.  307;  1912,  1  S.  L.  T.  129. 

36.  Value  —  Colliery  Houses  —  Let  of 
Similar  House. — One  of  six  workmen's 
houses  belonging  to  a  coal  company,  and 
as  a  rule  occupied  by  their  workmen,  fell 
vacant,  and  was  let  between  terms  for  a 
year  at  £14.  Held  that  £14  was  not 
necessarily  the  true  yearly  value  of  the 
other  five  houses,  and  the  magistrates' 
assessment  of  them  at  £17  left  standing. 
Cadzow  Coal  Coy.  Ltd.  v.  Hamilton  Assessor, 
1905,  7  F.  413;  42  S.  L.  R.  502;  12 
S.  L.  T.  828. 

37.  Value  —  Crofter  Holding  —  Holding 
Purchased  by  Crofter — Payment  by  Annual 
Instalments — Principle  of  Valuation — Pro- 
prietor or  Tenant. — A  crofter  prior  to  1905 
held  a  croft  under  the  proprietor  of  an 
estate  at  a  fair  rent  fixed  by  the  Crofters 
Commission.  In  1905  the  Congested 
Districts  Board,  having  purchased  the 
estate,  sold  the  holding  to  the  crofter  by 
an  agreement  of  sale  whereby  the  price 
was  made  payable  by  annual  instalments 
spread  over  fifty  years,  and,  while  posses- 
sion was  given,  the  title  was  not  to  be 
transferred  until  the  price  was  fully  paid. 
Held  that  from  the  date  of  the  sale  the 
crofter  had  become  proprietor  of  the 
holding,  and  accordingly  that  it  fell  to  be 
entered  in  the  roll  at  its  true  letting  value 
and  not  at  the  rent  that  had  been  fixed 
for  it  by  the  Crofters  Commission.  Ferguson 
V.  Inverness  Assessor,  1912,  S.  C.  768;  49 
S.  L.  R.  158;  1911,  2  S.  L.  T.  505. 

38.  Value  —  Distillery  —  Increase  of 
Licence  Duty — Finance  Act,  1910  (10  Edw. 
VII.  c.  8),  sec.  43. — Held,  distinguishing 
the  case  of  a  distillery  from  that  of  a 
public-house,  that  the  increased  licence 
duty  imposed  by  the  Finance  Act,  1910, 
did  not  fall  to  be  taken  into  account  in 
arriving  at  the  valuation  of  premises  used 
as  a  distillery.  North  British  Distillery  Coy. 
v.  Edinburgh  Assessor,  1911,  S.  C.  927;  48 
S.  L.  R.  365;  1911,  1  S.  L.  T.  144. 

39.  Value— Docks— "  Revenue  "  Method 
— Deductions— Revenue  of  Docks  Appro- 
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priated  by  Statute  to  Maintenance  and 
Extensions — Question  if  Valuation  to  be 
on  Basis  of  Earning  Profits  —  Leith. 
Harbour  and  Docks  Act,  1892,  sec.  80. — 
Where  harbour  commissioners  levied  rates 
below  an  authorised  maximum  but  drew 
from  the  rates  considerably  in  excess  of  the 
cost  of  maintenance,  held  that  the  under- 
taking must  be  valued  as  a  profit-earning 
subject,  the  commissioners  occupation 
being  a  beneficial  occupation,  and  that 
consequently  only  tenants'  expenditure 
was  to  be  deducted ;  but  that  an  allow- 
ance must  also  be  given  for  tenants'  profits. 
Questions  raised  as  to  deductions — land- 
lord's and  tenant's  expenditure — tenant's 
floating  capital — value  of  moveable  plant. 
Leith  Harbour  Commissioners  v.  The  Assessor 
/or  Leith,  1907,  S.  C.  751 ;  44  S.  L.  E.  444 ; 
14  S.  L.  T.  930. 

40.  Value  —  Dwelling-house  —  Deduction 
from  Gross  Kent— Fixtures  or  Fittings.— 
Held  that  the  grates,  gas-fittings,  blinds, 
curtain  pole,  and  picture  rods  of  a  dwelling- 
house,  supplied  by  the  landlord  and  neces- 
sary for  the  comfortable  enjoyment  of  the 
house,  must,  for  valuation  purposes,  be 
treated  as  part  of  the  house  to  which  they 
are  annexed,  and  that  no  deduction  in 
respect  thereof  fell  to  be  made  from  the 
gross  rent  in  arriving  at  the  yearly  value 
to  be  entered  in  the  roll.  Statement  (by 
Ld.  Low)  of  considerations  governing 
whether  a  deduction  should  be  allowed. 
Cowans  v.-  Forfarshire  Assessor,  1910,  S.  C. 
810 ;  47  S.  L.  R.  382 ;  1910, 1  S.  L.  T.  263. 

41.  Value  —  Educational  Institution  — 
Principle   of  Valuation  —  Pupil   Space.— 

The  prime  factor  in  determining  the  valua- 
tion of  an  educational  institution  is  the 
estimated  cost  to  the  educational  authority 
of  providing  the  same  accommodation  per 
pupil  space  in  buildings  free  of  ornamenta- 
tion. The  method,  however,  ought  to  be 
checked  by  (1)  considering  actual  lettable 
value ;  (2)  comparison  with  the  valuations 
of  similar  institutions  throughout  the 
country;  and  (3)  comparison  of  the  cost 
of  erection.  Moreover,  the  subject  must 
be  taken  as  a  unum  quid  without  regard  to 
prospective  values,  e.g.  feuing  value.  The 
Court  applied  this  method  in  valuing  the 
Edinburgh  Merchant  Company's  schools. 
Merchant  Company  Education.  Board  v.  Edin- 
burgh Assessor,  1911,  S.  C.  948 ;  48  S.  L.  R. 
387;  1911,  1  S.  L.  T.  233. 

42.  Value— Electric  Lighting  Works.— 

The  revenue  or  profits  system  held  applic- 


able to  value  the  premises  of  an  electric 
trading  company.  So  also  where  the 
undertaker  was  a  corporation.  Hawick 
Parish  Council  v.  Urban  Electric  Supply  Coy. 
Ltd.,  1906,  8  F.  504;  43  S.  L.  E.  448; 
13  S.  L.  T.  931.  Edinbivrgh  Parish  Council 
V.  Edinburgh  Assessor,  1906,  8  P.  521;  43 
S.  L.  R.  435;  13  S.  L.  T.  891. 

43.  Value— Electric  Light  Undertaking- 
Alteration  of  Assessment — Onus.— Where 
the  assessor  for  no  apparent  reason  increased 
the  valuation  of  an  electric  lighting  under- 
taking, the  Court  required  him  to  justify 
the  increase.  North  of  Scotland  Electric 
Light,  &c..  Coy.  Ltd.  v.  Brechin  Assessor, 
1909,  S.  C.  655;  46  S.  L.  E.  436;  1909, 
1  S.  L.  T.  227. 

44.  Value— Electric  Supply  Undertaking 
— Valuation— Subjects  to  be  Valued— Ex- 
clusion of  Plant. — In  fixing  the  yearly 
value  of  an  electric  supply  company's 
undertaking,  held  that  several  enumerated 
machines  and  appliances  were  to  be  ex- 
cluded from  the  subjects  to  be  valued, 
being  within  the  company's  buildings  and 
loose,  or  so  fixed  that  they  could  be 
removed  without  necessitating  the  removal 
of  any  part  of  the  building,  but  that  other* 
were  "  lands  and  heritages,"  and  were  not 
to  be  excluded.  Questions  discussed  as  to 
expenses  of  Provisional  Order,  rate  of 
interest  to  be  allowed  on  tenants'  floating 
capital,  and  cost  of  repairs.  The  Coatbridge 
and  Airdrie  Electric  .Supply  Coy.  Ltd.  v. 
Assessor  fm-  Coatbridge,  1907,  S.  C.  780;  44 
S.  L.  E.  454 ;  14  S.  L.  T.  937. 

45.  Value  —  Factory  —  Forced  Sale.— A 
factory  having  been  sold  by  forced  sale  at 
a  low  price,  assessment  fixed  at  £1  per 
loom.  Craihs,  Ltd.  v.  Forfar  Assessor,  1909, 
S.  C.  658 ;  46  S.  L.  R.  438 ;  1909, 1  S.  L.  T. 
269. 

46.  Value  —  Factory  —  Yearly  Bent  or 
Value  —  Subjects  Newly  Erected  but  In- 
complete. —  A  newly  erected  chocolate 
factory  which  was  nearly  completed  but 
not  quite,  certain  material  things  still  re- 
maining to  be  done,  was  valued  as  a  com- 
plete factory,  fully  equipped  for  the  purpose 
of  manufacture,  and  in  a  position  to  be  let 
to  a  tenant  to  commence  work.  Held  that 
while  the  premises  could  not  be  valued  as 
a  complete  factory,  they  were  fit  for  bene- 
ficial occupation  of  a  kind,  and  must  be 
entered  in  the  roll  at  the  rent  which  they 
would  be  likely  to  bring  (Eraser  v.  Arbroath 


1101 


VALUATION  ACTS 


1102 


Assessor,  1888,  16  R.  796,  distinguished). 
Schulze  V.  Edinburgh  Assessor,  1910,  S.  C. 
804 ;  47  S.  L.  R.  376 ;  1910, 1  S.  L.  T.  159. 

47.  Value  —  Gas-Work  —  Deduction  for 
Bepairs. — Where  a  gas  company  scrapped 
their  plant  and  put  in  new,  held  that  they 
were  not  entitled  to  deduct  from  the  cost 
of  the  new  the  amount  it  would  have  cost 
them  to  make  the  old  plant  efficient. 
Bellshill  Gas  Coy.  Ltd.  v.  Lanark  Assessor, 
1909,  S.  C.  652 ;  46  S.  L.  R.  432 ;  1909, 
1  S.  L.  T.  228. 

48.  Value  —  Gas-Works  —  Non-profit- 
earning  Undertaking— Revenue  Principle 
—  Deductions  —  Feu-Duties  —  Landlords' 
Taxes. — Held  that,  in  valuing  a  gas-works 
undertaking,  as  a  non-profit-earning  sub- 
ject, on  the  revenue  principle,  while  the 
whole  expenses  of  management  fell  to  be 
deducted,  feu-duties  and  landlords'  taxes 
could  not  be  deducted  (Edinburgh  and  Leith 
Gas  Commissioners  v.  Edinburgh  Assessor, 
1909,  S.  C.  664,  distinguished).  Edinburgh 
and  Leith  Gas  Commissioners  v.  Edinburgh 
Assessor,  1912,  S.  C.  790 ;  49  S.  L.  R.  311 ; 
1912,  1  S.  L.  T.  132. 

49.  Value  —  Gas-Work  —  Principle  of 
Valuation — ' '  Eevenue  " — Average  Profits 
for  Five  Years.— In  valuing  a  gas  com- 
pany's undertaking  on  the  "revenue" 
principle,  it  is  proper  for  the  assessor  to 
take  as  the  basis  of  his  valuation  the 
average  profits  of  the  undertaking  of  a 
period  of  the  five  preceding  years,  and  that 
notwithstanding  the  fact  that  in  one  of 
those  years  the  profits  appear  to  have  been 
exceptionally  large.  Melrose  Gas  Coy.  Ltd. 
V.  Assessor  fm-  Roxburghshire,  1908,  S.  C. 
600;  45  S.  L.  R.  500;  15  S.  L.  T.  892. 

50.  Value  — Gas-Works  — Private  Com- 
pany—Working Capital — Meters— Stoves 
— Income  Tax.— In  valuing  the  works  of  a 
gas  company,  held  that  from  the  income 
there  fell  to  be  deducted  5  per  cent,  on 
the  value  of  gas  meters  used  by  the  com- 
pany ;  but  nothing  on  the  value  of  gas 
stoves  hired  out  by  the  company,  these 
latter  not  being,  strictly,  tenant's  capital. 
Held  further  that  no  deduction  should  be 
made  of  income-tax  on  tenant's  profits. 
Kirkcaldy  Gas  Light  Coy.  Ltd.  v.  Kirkcaldy 
Assessor,  1905,  7  F.  430 ;  42  S.  L.  R.  510 ; 
12  S.  L.  T.  844. 

51.  Value  —  Gas-Works  —  "Revenue 
Principle"  —  Deductions  —  Expenses    of 


Management  —  Landlord's  Share  —  Statu- 
tory Appropriation  of  Revenue.— Gas  com- 
missioners supplied  gas  in  terms  of  statute 
at  prices  only  sufficient  to  cover  their  ex- 
penses. Held  that  from  the  annual  value 
of  the  undertaking  there  fell  to  be  deducted 
the  full  costs  of  management.  Edinburgh 
and  Leith  Gas  Commissioners  v.  Edinburgh 
Assessor,  1909,  S.  C.  664 ;  46  S.  L.  R.  442 ; 
1909,  1  S.  L.  T.  307. 


52.  Value— Halls  Used  for  Masonic  Pur- 
poses and  Let  for  Social  Functions  — 
Principle  of  Valuation— Floorage  Area- 
Revenue  Test. — Premises  belonging  to  a 
masonic  chapter  contained,  inter  alia,  two 
large  halls  which  were  used  (1)  for  meetings 
of  the  chapter  and  (2)  for  general  letting 
purposes.  The  subjects  were  entered  in 
the  roll  at  a  figure  much  in  excess  of  the 
revenue  derived  from  their  use,  which  was 
arrived  at  by  comparing  the  floor  space 
with  that  of  similar  premises  in  the  neigh- 
bourhood. Held  that  the  annual  value 
could  not  be  arrived  at  by  a  comparison  of 
floor  space  alone,  but  that  regard  must  also 
be  had  to  the  revenue-earning  capacity 
of  the  premises,  and  valuation  reduced. 
Supreme  Grand  Boyal  Arch  Chapter  v.  Edin- 
burgh Assessor,  1911,  S.  C.  962 ;  48  S.  L.  R. 
375;  1911,  1  S.  L.  T.  227. 


53.  Value— Harbour— Quays— "  Revenue  " 
or  "Contractor's"  Principle. — The  annual 
value  of  a  harbour  consisting  of  a  water- 
way, quays,  wharves,  &c.,  ought  to  be 
fixed  on  the  "  revenue  "  principle  and  not 
on  the  "contractor's"  principle,  although 
such  harbour  extends  into  several  parishes 
and  is  not  assessable  upon  the  proportion 
of  its  dues  applicable  to  the  use  of  the 
waterway.  Lanarkshire  Assessor  v.  Clyde 
Navigation  Trs.,  1908,  S.  C.  620 ;  45  S.  L.  R. 
501 ;  15  S.  L.  T.  970. 


54.  Value  —  Harbour  —  Quays  — River  — 
Revenue— Dues  for  Use  of  Waterway.— 

The  Clyde  Navigation  Trustees  are  not 
liable  to  be  assessed  on  the  portion  of  their 
annual  revenue  derived  from  dues  or  rates 
chargeable  by  them  under  their  private 
Acts  of  Parliament  on  goods  and  vessels 
for  the  use  of  the  waterway  of  the  harbour 
and  river,  but  only  on  such  portion  of 
revenue  as  is  derived  from  the  use  of  their 
quays,  wharves,  and  other  harbour  works. 
Lanarkshire  Assessor  v.  Clyde  Navigation  Trs., 
1908,  S.  C.  620;  45  S.  L.  R.  501;  15 
S.  L.  T.  970. 
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55.  Value— Harbour— Revenue  Principle 
—Deductions— Profit-earning  Undertaking 
—Statutory  Kestriction  as  to  Application 
of  Revenue  —  Clyde  Navigation  Acts. — 
Held  that  the  undertaking  of  the  Clyde 
Trust,  which  was  not  prohibited  by  statute 
from  making  a  profit,  but  was  limited  in 
the  application  thereof,  ought  to  be  treated 
as  profit- earning,  and  accordingly  that 
tenants'  profits  should  be  allowed,  and  the 
valuation  made  on  a  tenants'  profits  basis. 
Clyde  Navigation  Trs.  v.  Lanarkshire  Assessor, 
1910,  S.  C.  840;  47  S.  L.  E.  384;  1910, 
1  S.  L.  T.  265. 

56.  Value— Harbour— Revenue  Principle 
—  Revenue  —  Sum  Paid  by  Tenant  for 
Pailure  to  Implement  Conditions  of  Lease. 
— The  commissioners  of  a  harbour  leased 
part  of  the  subjects  belonging  to  them  to 
a  syndicate  under  a  condition  that,  if  the 
lessees  failed  within  a  specified  time  to 
form  a  company  for  the  construction  of  a 
graving  dock  thereon,  the  lease  should 
become  null  and  void,  and  the  lessees 
should  forfeit  a  certain  sum  to  the  com- 
missioners. The  syndicate  failed  to  imple- 
ment the  obligation  and  paid  the  forfeit. 
Held  that  the  assessor,  in  fixing  the  yearly 
value  of  the  harbour  undertaking  for  the 
succeeding  year  upon  the  revenue  principle, 
was  not  entitled  to  take  into  account  the 
sum  paid  as  forfeit.  Burntisland  Harhowr 
Commissioners  v.  Burntisland  Assessor,  1913, 
S.  C.  697 ;  50  S.  L.  E.  91 ;  1912,  2  S.  L.  T. 
386. 

57.  Value  —  Harbour  —  Waterway  —  De- 
ductions—  Reconsideration  of  Proportion 
Previously  Allowed  by  Court  —  Clyde 
Navigation  Acts. — In  1866  the  Court  laid 
down  a  rule  for  valuing  the  undertaking 
of  the  Clyde  Trust  whereby  two-sixths  of 
the  dues  were  excluded  for  the  use  of  the 
waterway  of  the  two  lower  stages,  and  as 
regards  the  proportion  of  the  dues  applic- 
able to  the  first  or  uppermost  stage,  one- 
third  was  deducted  for  the  use  of  the 
waterway  which  was  not  assessable.  Held 
in  1910  (1)  that  as  regards  the  first  stage 
there  had  been  such  a  material  change  of 
circumstances  since  1866  in  respect  of 
volume  of  trade,  increased  dock  and  quay 
accommodation,  &c.,  as  to  make  the  former 
deduction  for  waterway  inequitable,  and 
that  it  should  be  reduced  to  15  per  cent, 
(instead  of  33^  per  cent,  as  formerly) ;  and 
(2)  that  as  regards  the  two  lower  stages 
no  such  change  of  circumstances  had  been 
proved  as  would  justify  any  alteration  in 
the  appointment  fixed  in  1866.    A  detailed 


statement  of  valuation  by  committee  was 
approved  by  the  Court  {Adamson  v.  Clyde 
Navigation  Trs.,  1866,  4  M.  1143,  con- 
sidered). Clyde  Navigation  Trs.  v.  Lanark- 
shire Assessor,  1910,  S.  C.  840;  47  S.  L.  R. 
384;  1910,  1  S.  L.  T.  265. 

58.  Value — Hospital — Cost  of  Erection- 
Valuation  per  Bed. — Ground  and  buildiigs 
dedicated  to  a  convalescent  hospital  md 
fairly  assessed  at  so  much  per  bed,  being 
equal  to  about  4  per  cent,  on  the  prime 
cost  of  erection.  Glasgow  Abstainers'  Union 
V.  Argyll  Assessor,  1906,  8  F.  500;  43 
S.  L.  E.  320;  13  S.  L.  T.  765. 

59.  Value— Hospital— Home  for  Incur- 
ables —  Separate  Buildings  Valued  as  a 
Unum  quid. — Held  (1)  that  two  houses  and 
a  laundry  on  one  property  owned  by  a 
charitable  institution  should  be  valued  as 
unum  quid,  but  that  a  farm  and  houses 
owned  by  the  institution,  and  in  connection 
with  the  homes,  should  be  entered  separ- 
ately, and  (2)  that  there  was  no  general 
principle  for  ascertaining  the  yearly  value 
of  the  homes,  but  the  value  put  on  similar 
institutions,  cost  of  construction,  number 
of  beds,  floor  space,  and  the  situation  might 
all  be  considered.  Glasgow  Association  for 
the  Belief  of  Incurables  v.  Assessor  for  Dum- 
bartonshire, 1907,  S.  C.  769;  44  S.  L.  E. 
441 ;  14  S.  L.  T.  878. 

60.  Value— Hotel. — The  Co\xvt  disregarded 
the  area  test,  and  declined  to  consider  what 
the  buildings  would  bring  in  per  annum 
if  let  for  other  purposes;  and  fixed  the 
annual  value  of  the  North  British  Eailway 
Hotel,  Edinburgh,  at  £7000.  North  British 
Ely.  Coy.  v.  Edinburgh  Assessor,  1905,  7  F. 
435 ;  42  S.  L.  E.  508  ;  12  S.  L.  T.  859. 

61.  Value— Hotel— Value  Fixed  in  View 
of  Prospective  Success— Revision  of  Valuar 
tion.— In  1905  the  Court  fixed  the  annual 
value  of  the  North  British  Eailway  Hotel 
at  £7000.  In  1911  the  company  craved 
to  have  that  valuation  reduced  to  £5000. 
They  contended  that  the  former  valuation 
had  been  fixed  on  the  basis  of  prospective 
success  of  the  undertaking  which  had  not 
been  realised,  that  since  1905  the  average 
annual  profits  amounted  only  to  £4496, 
and  that  the  hotel  was  not  fairly  compar- 
able with  others  owing  to  its  structural 
disadvantages.  The  Court,  in  the  circum- 
stances, and  keeping  in  view  the  considera- 
tion that  the  subjects  had  a  special  value 
to  the  railway  company  other  than  to  an 
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ordinary  tenant,  fixed  the  valuation  at 
£6000.  North  British  Ely.  Coy.  v.  Edinburgh 
Assessor,  1911,  S.  C.  939 ;  48  S.  L.  R.  369  ; 
1911,  1  S.  L.  T.  203. 

62.  Value— Lease— Agricultural  Subjects 
—  Deduction  from  Rent  —  Obligation  on 
Landlord  to  Supply  Lime. — Where  a  pro- 
prietor of  agricultural  subjects,  in  imple- 
ment of  an  obligation  undertaken  by  him 
under  a  lease,  repaid  to  the  tenant  one-half 
of  the  cost  of  the  lime  applied  by  the  tenant 
in  a  particular  year,  held  that  the  sum  so 
repaid  fell  to  be  deducted  from  the  rent 
stipulated  in  the  lease  in  entering  the 
subjects  in  the  roll  for  the  succeeding  year. 
Miller's  Trs.  v.  Berwickshire  Assessor,  1911, 
S.  C.  908;  48  S.  L.  E.  352;  1911, 
1  S.  L.  T.  199. 

63.  Value — Lease  —  Consideration  Other 
thanKent— Alterations  byTenant.— Where 
■a  tenant  for  a  term  of  years  agreed  to 
make  alterations  on  the  premises,  held  that 
there  was  consideration  other  than  rent, 
and  that  yearly  value  of  the  subjects  was 
the  rent  plus  the  dividend  of  the  cost  of 
the  alterations  divided  by  the  number  of 
years  of  the  lease.  Liverpool,  China,  and 
India  Tea  Coy.  Ltd.  v.  Edinburgh  Assessor, 
1905,  7  F.  415;  42  S.  L.  R.  500;  12 
S.  L.  T.  854. 

64.  Value  —  Lease — Consideration  Other 
than  Bent — Alterations  made  by  Tenant. 
— Permanent  alterations  on  premises  as 
distinct  from  decoration,  made  by  the 
tenant  and  intended  to  revert  to  the  land- 
lord on  the  expiry  of  the  lease,  for  con- 
sideration other  than  rent.  Their  value 
should  be  divided  by  the  number  of  years 
of  the  lease,  and  the  dividend  added  to 
the  rent  to  ascertain  the  true  yearly  value 
of  the  subjects.  Liverpool,  China,  arid  India 
Tea  Coy.  Ltd.  v.  Edinburgh  Assessor,  1906, 
S  F.  493;  43  S.  L.  E.  303;  13  S.  L.  T. 
768. 

65.  Value  —  Lease— Consideration  Other 
than  Rent— Annual  Payment  under  Agree- 
ment for  Constructing  and  Carrying  on 
Works — Electric  Lighting  Undertaking.— 

Where,  under  an  agreement,  a  corporation 
were  to  pay  a  certain  sum  to  a  company 
for  erecting  electric  plant  and  working  it 
for  a  stated  number  of  years,  and  the 
company  were  to  pay  annually  to  the 
corporation  so  long  as  the  agreement 
remained  in  force  a  sum  equal  to  6  per 
cent,  on  tlTe  cost  of  construction,  held  that 
the  sum  represented  by  6  per  cent,  was  not 


a  rent  payable  for  possession,  and  that  the 
assessor  was  not  entitled  to  enter  the 
subjects  in  the  Valuation  Roll  as  of  that 
yearly  value.  Bo'ness  Town  Council  v. 
Assessor  for  Linlithgowshire,  1907,  S.  C. 
774;  44  S.  L.  E.  437;  14  S.  L.  T.  888. 

66.  Value— Lease  —  Consideration  Other 
than  Rent— Lease  of  Farm  by  Trustees  to 
One  of  their  Number. — A  farm  owned  by 
testamentary  trustees,  of  whom  the  widow 
of  the  truster  was  one,  was  let,  without 
advertising  for  a  tenant,  to  one  of  their 
own  number,  a  son  of  the  truster,  at  a 
rent  lower  than  that  at  which  the  farm 
had  stood  in  the  Valuation  RolL  for  a 
number  of  immediately  preceding  years. 
Under  the  lease  the  tenant  renounced  all 
claims  competent  to  him  at  outgoing  under 
the  Agricultural  Holdings  Act,  1908,  or  at 
common  law.  The  assessor  disregarded 
the  lease  and  entered  the  farm  at  the 
former  valuation.  Held  that  the  assessor 
was  right.  Dumfries  Assessor  v.  Kirk's  Trs., 
1912,  S.  C.  780;  49  S.  L.  E.  168;  1912, 
1  S.  L.  T.  18. 

67.  Value — Lease— Consideration  Other 
than  Rent  —  Public -house  —  Indefinite 
Consideration.  —  An  obligation  on  the 
tenant  of  a  public-house  to  make,  during 
the  currency  of  his  lease,  such  alterations 
on  the  premises  as  the  licensing  authorities 
might  require,  held  to  be  a  consideration 
other  than  rent,  but  incapable  of  valuation ; 
and  so  the  Valuation  Committee  were  held 
to  have  rightly  disregarded  the  rent,  and 
right  in  fixing  a  valuation  according  to 
their  knowledge  of  the  lettable  value  of 
such  property  in  the  place.  Angus  v.  Lanark- 
shire Assessor,  1905,  7  F.  411 ;  42  S.  L.  R. 
499;  12  S.  L.  T.  767.  Cf.  Davidson  \. 
Peeblesshire  Assessor,  1905,  7  F.  422;  42 
S.  L.  R.  504;  12  S.  L.  T.  829. 

68.  Value— Lease— Consideration  Other 
than  Rent  —  Public-house — Joint  Owners 
Letting  to  One  of  Themselves  who  Volun- 
tarily Executes  Repairs  and  Alterations. — 
A  public-house  which  was  owned  by  a 
number  of  joint  proprietors  was  let  to  one 
of  them  on  a  verbal  lease  at  a  rent  of  £16. 
The  tenant,  although  under  no  obligation 
to  do  so,  executed  at  his  own  expense  the 
repairs  and  alterations  ordered  by  the 
Licensing  Court.  The  Valuation  Committee 
disregarded  the  lease  and  fixed  the  yearly 
rent  or  value  at  £34.  Held  that  the 
determination  of  the  committee  was  right, 
but  that  the  execution  by  the  tenant  of 
repairs  and  alterations  could  not  per  se  be 
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regarded  as  a  consideration  other  than 
rent.  Higgins  v.  Lanarkshire  Assessor,  1911, 
S.  C.  931;  48  S.  L.  E.  357;  1911,  1 
S.  L.  T.  135. 

69.  Value— Lease— Consideration  Other 
than  Rent  — Public-house  — Payment  for 
Goodwill  —  Assignation  of  Lease. — Held 
that  the  assignee  of  a  lease  of  a  public- 
house  in  return  for  which  the  cedent  had 
contracted  to  pay  to  the  landlord  rent  plus 
a  payment  for  goodwill,  was  liable  to  be 
assessed  on  the  footing  that  the  rent  was 
not  the  true  yearly  value  of  the  premises. 
Livingston  v.  Paisley  Assessor,  1909,  46 
S.  L.  E.  434;  1909,  1  S.  L.  T.  230. 

70.  Value— Lease— Consideration  Other 
than  Rent  —  Public-house— Payment  for 
Goodwill— Break  in  Lease— Singular  Suc- 
cessor.— A  singular  successor  acquired  a 
public-house  under  burden  of  a  lease.  At 
the  time  the  rent  was  small,  as  a  sum  for 
goodwill  had  been  paid  by  the  tenant  to 
his  original  landlord.  There  was  a  break 
in  the  lease.  Taking  advantage  of  this 
the  new  owner  raised  the  rent ;  but  other- 
wise the  lease  stood.  Held  that  the  effect 
of  the  payment  for  goodwill  was  not  thereby 
wiped  out,  but  that  a  proportion  of  it  must 
still  be  added  to  the  (increased)  rent. 
Ormston  v.  Greenock  Assessor,  1906,  8  F. 
497;  43  S.  L.  E.  318;  13  S.  L.  T.  766. 

71.  Value— Lease— Consideration  Other 
than  Rent  —  Public-house  —  Payment  for 
Goodwill  —  Revision  of  Valuation  during 
Currency  of  Lease  —  Increase  of  Licence 
Duty — Diminished  Drawings. — Two  public- 
houses  were  let  on  lease  for  a  number  of 
years.  In  each  case  the  tenant  paid  to  the 
landlord  a  sum  for  goodwill,  and  in  one 
case  the  tenant  was  further  under  obliga- 
tion to  take  his  supplies  from  the  landlord. 
The  assessor  in  each  case  treated  one-half 
of  the  amount  paid  for  goodwill  as  efFeiring 
to  heritage,  and,  spreading  that  over  the 
years  of  the  lease,  fixed  the  annual  value 
of  the  subjects  at  the  stipulated  rent  with 
the  addition  of  the  proportion  paid  for 
goodwill.  Subsequently,  while  the  leases 
were  still  current,  the  valuations  were 
objected  to  as  excessive  in  respect  of 
increased  licence  duty  and  diminished 
drawings.  Held  that,  there  being  con- 
sideration other  than  rent,  the  valuation 
in  each  case  might  competently  be  re-con- 
sidered during  the  currency  of  the  lease 
(diss.  Ld.  Cullen  in  the  case  where  the 
tenant  was  not  bound  to  take  his  supplies 
from  the   landlord,  who   was   of   opinion 


[following  Sheil  v.  Hawick  Assessor,  1898, 
25  E.  592]  that  there  was  no  such  con- 
sideration other  than  rent  as  would  warrant 
a  revision),  and  valuation  in  each  case 
reduced  by  one-half  of  the  amount  of 
increased  licence  duty.  {Authorities  con- 
sidered.) Opinion  per  curiam  that  a  diminu- 
tion in  the  drawings  of  a  public-house  does 
not  afford  any  ground  for  revision  of  an 
existing  valuation  unless  such  diminution 
can  be  traced  to  an  external  cause  of  a 
permanent  kind.  Mark  v.  Edinburgh 
Assessor,  1911,  S.  C.  974;  48  S.  L.  E. 
379;  1911,  1  S.  L.  T.  241 ;  Scott  v.  Edin- 
burgh Assessor,  1911,  S.  C.  974;  48  S.  L.  E. 
379;  1911,  1  S.  L.  T.  241. 

72.  Value — Lease — Consideration  Other 
than  Rent— Public-house— Tenant  Bound 
to  make  Alterations  and  Repairs — Advance 
by  Landlord  to  Tenant. — By  the  terms  of 
a  lease  of  a  public-house  the  tenant  was 
bound  to  execute  all  alterations  and  repairs 
at  his  own  expense  without  any  right  to 
compensation  from  the  landlord,  and  there 
was  reserved  to  the  landlord  power  to 
terminate  the  lease  at  any  time  if  the 
tenant  misbehaved.  The  landlord  advanced 
a  sum  of  money  to  the  tenant  on  loan  at 
interest '  to  enable  him  to  purchase  the 
goodwill  of  the  business.  Held  that  in  the 
let  there  were  considerations  other  than 
rent  and,  consequently,  that  the  assessor 
had  rightly  disregarded  the  stipulated  rent 
in  fixing  the  annual  value  of  the  subjects. 
Mackay  &  Coy.  v.  Leith  Assessor,  1911,  S.  C. 
935;  48  S.  L.  E.  367;  1911,  1  S.  L.  T. 
145. 

73.  Value— Lease— Consideration  Other 
than  Rent— Public-house— "Tied"  House. 
— The  fact  that  the  tenant  of  a  public-house 
took  much  beer  from  his  landlord,  who 
was  a  brewer,  taken  along  with  the  small- 
ness  of  the  rent,  justified  the  magistrates 
in  fixing  the  yearly  value  of  the  premises 
without  regard  had  to  the  rent.  Usher  & 
Son,  Ltd.  v.  Edinburgh  Assessor,  1906,  8  F. 
488;  43  S.  L.  E.  310;  13  S.  L.  T.,761. 

74.  Value — Lease— Consideration  Other 
than  Rent— Public-house— "  Tied  "  House. 
— Where  it  was  not  proved  that  a  tenant 
of  a  public-house  was  bound  to  take  his 
supplies  from  his  landlords  who  were 
brewers,  held  that  the  assessor  was  not 
justified  in  disregarding  the  lease,  and  that 
the  subject  must  be  entered  in  the  roll  at 
the  rent  in  the  lease.  Mackay  &  Cay.  v. 
Assessor  for  Edinburgh,  1907,  S.  C.  766; 
44  S.  L.  E.  435;  14  S.  L.  T.  817. 
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75.  Value— Lease— Consideration  Other 
than  Rent- Public-house— "Tied"  House. 
— The  tenant  of  a  public-house  occupying 
from  year  to  year  on  tacit  relocation  of  a 
lease  at  a  rent  of  £45  took  liquor  supplies 
from  his  brewer  landlord,  but  was  under 
no  obligation  so  to  do.  Held  that  the 
house  should  be  assessed  at  £45.  Mackay 
&  Coy.  V.  Edinhurgh  Assessor,  1909,  46 
S.  L.  E.  430;  1909,  1  S.  L.  T.  225. 

76.  Value— Lease— Consideration  Other 
than  Rent— Public-house— "  Tied  "  House. 
— A  firm  of  brewers  and  a  firm  of  wine 
merchants  acquired  jointly  a  public-house 
under  burden  of  a  lease  to  a  tenant.  Sub- 
sequently the  lease  was  assigned,  with  the 
consent  of  the  proprietors,  to  a  new  tenant 
who  agreed  to  pay  an  additional  £50  of 
rent  during  the  remainder  of  the  lease  in 
respect  of  certain  alterations  made  on  the 
premises.  The  proprietors  advanced  money 
to  the  new  tenant  to  enable  him  to  purchase 
the  goodwill  from  his  predecessor  under 
an  agreement  (not  produced)  by  which 
they  were  entitled  to  two-thirds  of  the 
profits  in  addition  to  interest  on  the 
advance,  and  had  the  privilege  of  supplying 
all  the  beer  and  spirits  required  for  the 
business.  They  also  exercised  a  control 
over  the  business.  Held  that  the  assessor 
had  rightly  disregarded  the  lease  in  arriving 
at  the  value  of  the  premises.  Usher  v. 
Edinburgh  Assessor,  1911,  S.  C.  912;  48 
S.  L.  E.  354 ;  1911,  1  S.  L.  T.  200. 

77.  Value — Lease— Duration — Shop  Let 
for  Twenty-eight  Years,  with  Break  every 
Seven  Years— Yearly  Rent  or  Value— Lands 
Valuation  (Scotland)  Act,  1854  (17  &  18 
Vict.  c.  91),  sec.  6.— A  shop  was  let  for 
twenty-eight  years  with  a  break  at  the  end 
of  every  seven  years  in  favour  of  the  tenant. 
The  lease  fixed  the  rent  at  a  figure  which 
increased  every  seven  years.  Held  that 
until  a  break  was  taken  advantage  of  the 
lease  was  for  a  longer  period  than  twenty- 
one  years,  and  that  accordingly  the  assessor 
was  entitled  to  disregard  the  stipulated 
rent  in  ascertaining  the  yearly  rent  or 
value  of  the  premises  in  terms  of  sec.  6  of 
the  Act.  Bishop  v.  Paisley  Assessor,  1910, 
S.  C.  821 ;  47  S.  L.  E.  372 ;  1910, 1  S.  L.  T. 
158. 

78.  Value— Licensed  Grocer's  Premises— 
Increase  of  Licence  Duty— Presumption  as 
to  Value. — The  principle  laid  down  in 
Beards  V.  Edinhurgh  Assessor,  1911,  S.  C.  918 
i^vide  infra,  No.  87)  in  the  case  of  a  public- 
house,  viz.  that  the  increase  of  licence  duty 


imposed  by  the  Finance  Act,  1910,  estab- 
lished a  primd  facie  case  for  reduction  of 
valuation  reaffirmed  and  applied  in  the  case 
of  licensed  grocers'  premises ;  and  the 
valuation  in  each  ease  reduced  by  half  the 
amount  of  the  increased  duty.  Mayes  v. 
Perth  Assessor;  Reid  v.  Perth  Assessor; 
Rohertsmi  v.  Perth  Assessor,  1912,  S.  C.  761 ; 
49  S.  L.  E.  154;  1911,  2  S.  L.  T.  460. 

79.  Value— Mansion-house— Unlet  Man- 
sion-house with  Shootings  Attached. — A 
large  mansion-house  with  policies  and 
shootings  attached  was  valued  at  the  yearly 
rent  of  £190.  It  cost  £17,000  to  build, 
was  occupied  by  the  proprietor,  and  had 
never  been  let.  The  estate  on  which  it 
was  situated  was  small  in  comparison  with 
the  size  of  the  house,  and  the  shootings 
were  not  of  much  value.  The  proprietor 
sought  to  have  the  valuation  reduced  to 
£115,  but  the  Court  suskmeci  the  valuation 
of  the  committee.  Observations  on  the 
appropriate  method  of  arriving  at  the 
valuation  of  an  unlet  mansion-house.  Scott 
V.  Kincardineshire  Assessor,  1914,  S.  C.  655 ; 
51  S.  L.  E.  172 ;  1914,  1  S.  L.  T.  8. 

80.  Value  —  Mill  —  "Yearly  Rent  or 
Value  " — Percentage  on  Estimated  Capital 
Value— Sales  of  Similar  Mills  in  Vicinity. — 
In  fixing  the  capital  value  of  spinning  mills 
for  the  purpose  of  arriving  at  the  yearly 
rent  or  value,  it  is  proper  to  take  into  con- 
sideration the  price  actually  realised  on 
recent  sales  of  the  mills  in  question,  or  of 
similar  mills  in  the  same  town,  but  such 
prices  are  not  in  themselves  conclusive. 
Webster  &  Sons  v.  Assessor  for  Arbroath, 
1908,  S.  C.  613;  45  S.  L.  E.  508;  15 
S.  L.  T.  996. 

81.  Value  —  Mineral  Lease  —  Mineral 
Field  Situated  in  Two  Valuation  Districts 
— Principle  of  Apportionment  of  Valuation. 
— A  mineral  field  which  was  situated  partly 
in  one  valuation  district  and  partly  in 
another,  was  let  on  lease  at  a  fixed  rent 
with  the  alternative  of  royalties.  The 
minerals  were  worked  in  both  districts. 
Held  that  the  proper  method  of  apportion- 
ing the  valuation  between  the  two  districts 
was  on  the  basis  of  the  royalties  actually 
earned  from  the  output  of  minerals  appor- 
tioned according  to  the  amount  earned  from 
the  output  in  each  district,  with  the  addi- 
tion of  any  sum  by  which  the  fixed  rent 
might  exceed  the  total  royalties,  that  sum 
being  apportioned  according  to  the  surface 
area  of  the  minerals  in  each  district  (Edin- 
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Iwgh  Collieries  Coy.  Ltd.  v.  Musselburgh 
Assessor,  1906,  8  F.  484,  commented  on  and 
distinguished).  United  Collieries,  Ltd.  v. 
Lanark  Assessor;  United  Collieries,  Ltd.  v. 
Linlithgow  Assessor,  1912,  S.  C.  800;  49 
S.  L.  E.  301 ;  1912,  1  S.  L.  T.  177. 

82.  Value— Offices— Principle  of  Valua- 
tion—Comparison of  Rentals— Contractor's 
Principle— Offices  Owned  and  Occupied  by- 
Statutory  Body.— Held  that  the  proper 
method  of  valuing  large  offices  owned  and 
occupied  by  the  Parish  Council  of  Glasgow 
was  by  a  comparison  with  the  rentals  of 
similar  premises  in  the  neighbourhood,  and 
not  on  the  contractor's  principle.  Observed 
that  the  contractor's  principle  was  only 
admissible  where  comparison  was  impossible, 
or  for  the  purpose  of  checking  a  valuation 
otherwise  arrived  at.  Glasgow  Parish 
Council  V.  Glasgow  Assessor,  1914,  S.  C. 
651 ;  51  S.  L.  E.  148  j  1913,  2  S.  L.  T.  435. 

83.  Value— Offices— Principle  of  Valua- 
tion—No Similar  Premises— Floorage  Area 
— Adoption  of  Principle  in  its  Entirety. — 
Held  that  the  assessor,  having  adopted  the 
value  of  shops  actually  let  as  the  basis  of 
valuation  of  an  insurance  office,  must 
adhere  to  that  principle  in  its  entirety,  and 
must  apply  to  the  back  portion  of  the 
premises  one-half  of  the  rate  placed  upon 
the  front  portion  {North  British  and  Mer- 
cantile Insurance  Coy.  v.  Edinburgh  Assessor, 
1908,  S.  C.  601,  commented  on).  North 
British  and  Mercantile  Insurance  Coy.  v. 
Edinburgh  Assessor,  1910,  S.  C.  814;  47 
S.  L.  E.  368;  1910,  1  S.  L.  T.  169. 

84.  Value  — Offices— "Yearly  Rent  or 
Value" — Premises  in  Proprietors'  Occupa- 
tion with  no  Similar  Premises  for  Com- 
parison. —  Valuation  of  large  insurance 
offices  in  the  proprietors'  own  occupation 
with  no  similar  premises  for  comparison, 
Avhich  the  Court  declined  to  alter  as  it  had 
not  been  shown  to  be  unreasonable.  North 
British  and  Mercantile  Insurance  Coy.  v. 
Edinburgh  Assessor,  1908,  S.  C.  601;  45 
S.  L.  E.  493;  15S.  L.  T.  917. 

85.  Value  —  Offices  —  Yearly  Rent  or 
Value— Reduction  of  Valuation  Recently 
Fixed— Different  Case  Presented  although 
no  Change  in  Circumstances.  —  Circum- 
stances in  which  the  Court  in  1910  reduced 
the  valuation  of  the  insurance  offices  fixed 
by  them  in  1908,  the  case  presented  by 
the  appellants  being  materially  different 
although  there  was  no  change  in  the  facts. 


(See  North  British  and  Mercantile  Insurance 
Coy.  V.  Edinhi/rgh  Assessor,  1908,  S.  C.  601.) 
North  British  and  Mercantile  Insurance  Coy. 
V.  Edinburgh  Assessor,  1910,  S.  C.  814; 
47  S.  L.  E.  368 ;  1910,  1  S.  L.  T.  169. 

86.  Value  —  Plant  —  Depreciation  —  Re- 
consideration of  Value. — Where  the  plant 
of  an  oil- work  had  been  valued  in  1901 
and  had  been  kept  in  an  efficient  state  by 
renewals,  the  Court  refused  to  reconsider 
the  valuation  in  1905.  Fumpherston  Oil 
Coy.  Ltd.  V.  Linlithgowshire  Assessor,  1905, 
7  ¥.  438 ;  42  S.  L.  E.  505 ;  12  S.  L.  T.  851. 


87.  Value  —  Public-house  —  Change  of 
Circumstances— Increase  of  Licence  Duty 
—Finance  Act,  1910  (10  Edw.  VII.  c.  8), 
sec.  43. — The  proprietor  of  a  public-house 
(who  was  also  occupier)  claimed  to  have 
the  valuation  of  his  premise*  reduced  in 
respect  of  the  increase  of  licence  duty 
imposed  by  the  Finance  Act,  1910.  Held 
(following  Bex  v.  Shoreditch  Assessment  Com- 
mittee, [1910]  2  K.  B.  859)  that  the  increase 
of  duty  established  a  primd  facie  case  for 
reduction  of  valuation,  that  the  onus  was 
upon  the  assessor  to  show  that  the  valua- 
tion remained  unaffected  notwithstanding 
the  additional  duty,  and  that  as  he  had 
failed  to  discharge  that  onus  the  valuation 
in  the  circumstances  fell  to  be  reduced 
by  half  the  amount  of  the  increased  ■  duty. 
Deardsv.  Edinhmgh  Assessor,  1911,  S.  C.  918 
48  S.  L.  E.  360;  1911,  1  S.  L.  T.  148 
Clarlcv.  Edinburgh  Assessor,  1911,  S.  0.  918 
48  S.  L.  E.  360 ;  1911,  1  S.  L.  T.  148. 

88.  Value  —  Public  -  house  —  Increased 
Licence  Duty — Presumption  as  to  Value- 
Drawings — Refusal  to  Produce  Statement 
of  Drawings— Finance  Act,  1910  (10  Edw. 
VII.  c.  8). — A  deduction  from  the  valuar 
tion  of  a  public-house  was  claimed  by  the 
proprietor  and  occupier  in  respect  of  the 
increase  of  licence  duty  imposed  by  the 
Finance  Act,  1910,  which  at  the  date  of 
the  appeal  had  been  in  operation  for  fully 
a  year.  The  appellant  stated  that  his 
drawings  had  decreased,  but  he  refused  to 
give  the  assessor,  when  asked  by  him,  a 
comparative  statement  of  the  drawings  for 
the  previous  three  years.  The  Court,  in 
respect  of  this  refusal,  dismissed  the  appeal, 
holding  that  the  request  by  the  assessor 
was  a  reasonable  one  to  enable  him  to 
prove  that  the  value  of  the  premises  had 
not  been  diminished.  Scouller  v.  Glasgmo 
Assessor,  1912,  S.  C.  757;  49  S.  L.  E.  152; 
1911,  2  S.  L.  T.  491. 
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89.  Value  —  PuWic-liouse  —  Principle  of 
Valuation — Percentage  of  Turnover.— By 

an  agreement  between  an  assessor  and  the 
agent  of  the  licensed  traders  of  a  burgh 
with  the  object  of  securing  uniformity  in 
the  valuation  of  public-houses  in  the  burgh 
occupied  by  the  proprietors  thereof,  a  large 
number  of  such  premises  were  valued  by 
the  assessor  on  the  basis  of  annual  turnover 
by  taking  7  per  cent,  thereof  as  the  annual 
value  in  each  case.  In  the  case  of  about 
sixty  public-houses  this  method  of  valuation 
was  acquiesced  in,  but  in  the  case  of  one 
public-house  where  the  valuation  was 
thereby  increased,  the  proprietor  appealed. 
The  Valuation  Committee  were  of  opinion 
that  the  principle  adopted  by  the  assessor 
was  fair  and  equitable,  and  the  Court  in 
the  circumstances  affirmed  their  determina- 
tion. Observations  as  to  the  valuation  of 
public-house  premises  on  a  basis  of  annual 
turnover.  Haggart  v.  Leith  Assessor,  1912, 
S.  C.  784  ;  49  S.  L.  E.  163 ;  1911,  2  S.  L.  T. 
502. 

90.  Value  —  Salmon-Fishings  —  Payment 
to  Abstain  from  Netting.— i/ek^  that  a  pay- 
ment received  by  a  proprietor  of  salmon- 
fishings  from  upper  riparian  proprietors,  in 
consideration  of  an  undertaking  by  him 
to  abstain  from  netting  salmon,  should  not 
be  added  to  the  value  of  his  salmon-fishings 
for  purposes  of  assessment.  Elginshire 
Assessm-  v.  Duke  of  Richmond  and  Gordon, 
1905,  7  F.  424 ;  42  S.  L.  K.  512 ;  12  S.  L.  T. 
831. 

91.  Value— Sanatorium.— A  sanatorium 
valued  by  the  judges,  on  a  consideration  of 
all  the  circumstances,  at  £800.  Nordrach- 
on-Dee  Sanatorium,  Ltd.  v.  Kincardineshire 
Assessor,  1905,  7  F.  419;  42  S.  L.  E.  503; 
13  S.  L.  T.  23. 

92.  Value— Sewers— Principle  of  Valua- 
tion.—fi^eW  that  sewers  owned  by  a  statu- 
tory body  fell  to  be  entered  in  the  valuation 
roll  at  the  yearly  rent  which  a  hypothetical 
statutory  tenant  would  give  for  the  sewers ; 
and  that  that  sum  was  arrived  at  by  adding 
together  the  following:— (1)  H  per  cent, 
on  the  total  capital  cost;  (2)  a  sum  for 
maintenance;  (3)  landlord's  rates;  and 
(4)  such  a  percentage  on  the  cost  as,  paid 
annually  into  a  sinking  fund,  would  at  the 
end  of  100  years  reproduce  the  capital  sum. 
Held  further,  (1)  that  in  fixing  the  capital 
cost  the  price  actually  paid  for  lands  fell 
to  be  taken  including  (diss.  Lord  Salvesen) 
the    preliminary    legal    and    engineering 


expenses,  but  excluding  (diss.  Ld.  Cullen) 
sums  paid  as  compensation  for  disturbance ; 
(2)  that  the  capital  cost  of  existing  sewers 
was  to  be  taken  as  the  additional  sum 
which  would  have  had  to  be  expended  on 
new  sewers  had  the  existing  sewers  not  been 
available.  Water  of  Leith  Sewerage  Com- 
missioners V.  Midlothian  Assessor ;  Water  of 
Leith  Sewerage  Commissioners  v.  Leith  Asses- 
sm; 1914,  S.  C.  664;  51  S.  L.  E.  177; 
1914,  1  S.  L.  T.  24, 

93.  Value  — Shop— "Yearly  Rent  or 
Value  "  —  Flooring  Area. — In  fixing  the 
yearly  rent  or  value  of  premises  consisting 
of  a  large  block  of  buildings  in  a  street 
and  forming  from  roof  to  basement  one 
shop  in  the  proprietors'  own  occupation, 
the  appropriate  method  to  pursue  is  by 
comparison  with  other  premises  in  the 
same  street  most  nearly  resembling  them 
in  situation,  character,  and  accommodation. 
Application  of  method  by  means  of  rate 
per  square  foot  of  floorage  area.  Jenner  & 
Coy.  V.  Edinburgh  Burgh  Assessor,  1908, 
S.  C.  601 ;  45  S.  L.  E.  493  ;  15  S.  L,  T.  917. 

94.  Value  —  Undeveloped  Commercial 
Undertaking — "  Revenue  Principle."— See 

North  of  Scotland  Electric  Light  &c..  Coy. 
Ltd.  V.  Brechin  Assessor,  1909,  S.  C.  655; 
46  S.  L.  E.  436;  1909,  1  S.  L.  T.  227. 

VALUATION  OF  SHEEP  STOCK 

See    (1)  Aebiteation,   voce     Eefekence 
Clause. 
(2)  Landlord    and    Tenant,  voce 
Lease. 

VERITAS 

See  Slander. 

VESTING 

See  Liferent  and  Fee. 
Succession. 
Trust. 

Acceleration,  1,  2. 

Acertainment  of  Class,  3,  21,  36,  38,  41. 

Class,   3,   4,   36,   38,   40;   see  also   voce 

Succession. 
Conditional  Institution,  5,  6,  10,  11. 
Conditions,  5,  11,  15,  17. 
Defeasance,  8-23. 
Destination,  22,  24,  25,  44. 
Destination-over,  3, 11, 12, 14-16,  21,  25, 

26,  32,  37-39,  41,  43-47. 
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Discretionary  Powers,  27,  28. 

Express  Term,  29-35. 

"Heirs,"  6,  8,  21,  25,  37,  41. 

Heirs,  Time  of  Ascertainment,  see 
(1)  Heirs,  supra;  (2)  Succession, 
voce  Destination,. 

"Heirs  and  Successors,"  6. 

Joint  or  Several  Bequest,  40. 

"  Lawful  Issue,"  3,  41. 

"Nearest  in  Kin,"  16. 

Postponed  Period  of  Payment,  6, 10,  Il- 
ls, 16, 17,  26,  31,  33-36,  39,  40,  44,  45. 

Postponed  Period  of  Vesting,  3, 12,  27, 
29,  31,  33,  34,  36-47. 

Repugnancy,  20,  30,  43;  see  also  Suc- 
cession, voce  Eepugnancy. 

Residue,  22,  23,  47. 

Resolutive  Condition,  II,  15, 17. 

Substitutional  Gift,  39. 

Survivorship  Clause,  3,  18,  22,  28,  29, 
31,  32,  35,  39,  42,  44-46. 

"  Whom  Failing,"  21,  25. 

"  "Without  Issue,"  4. 

1.  Acceleration — Liferent— Discharged— 
Sesidue  or  Intestacy. —  Held  that  the 
partial  discharge  of  a  liferent  did  not 
a,ccelerate  vesting  of  the  relative  fee ;  and 
that  the  released  income  fell  into  intestacy. 
Hunt's  Trs.  v.  Ewat,  1906,  8  F.  764 ;  43 
S.L.  R.  432;  13  S.  L.  T.  920. 

2.  Acceleration  —  Trust. — Testamentary- 
trustees  were  directed  when  estates  had 
been  disencumbered  to  execute  a  deed  of 
entail  thereof  in  favour  of  a  series  of  heirs, 
the  institute  being  a  peer.  Held  that  the 
peer  was  not  entitled  to  pay  the  debts  and 
insist  that  the  trustees  should  at  once 
execute  the  deed  of  entail  and  denude. 
Provisions  of  a  trust  settlement  held  to  con- 
template a  continuance  of  the  trust  and  to 
debar  acceleration.  Scarlett  v.  Lm-d  AUnger's 
Trs.,  1907,  S.  C.  811;  44  S.  L.  R.  525; 
14  S.  L.  T.  842. 

3.  Class— Class  Gift  Subject  to  Contin- 
gency— Destination-over. — A  testator  by 
his  settlement  directed  that  the  share  of 
residue  falling  to  his  daughter  Agnes 
should  be  held  by  his  trustees;  that  the 
interest  should  be  paid  to  her,  and  failing 
her  to  her  children  equally ;  and  that  the 
fee  should  be  paid  to  the  issue  of  her  said 
children.  Failing  issue  of  her  children  the 
fee  of  Agnes's  share  was  to  revert  to  the 
testator's  other  children  and  their  issue. 
In  a  codicil  the  testator  confirmed  the 
destination  of  Agnes's  share,  and  continued, 
"and    failing    the    children    of    my   said 


daughter  Agnes  leaving  lawful  issue  of 
their  bodies,  then  I  direct  .  .  .  the  fee  of 
her  said  share  ...  to  be  paid  to  the 
lawful  issue  of  her  said  children,  and  that 
equally  .  .  .  but  failing  lawful  issue  of  the 
children  of  my  said  daughter  Agnes  I  direct 
.  .  .  that  the  fee  of  the  said  share  .  .  . 
shall  revert  .  .  .  and  be  paid  to  my  other 
children  who  may  then  be  alive  .  .  .  and 
to  the  issue  of  such  of  them  as  may  have 
deceased.  ..."  In  1 890  the  liferent  con- 
ferred on  Agnes's  children  was  held  to  be 
a  joint  liferent  to  them  and  the  survivor. 
Held  that  vesting  did  not  take  place  in  the 
issue  of  Agnes's  children  until  the  death  of 
the  last  of  the  liferentrices  when  the  suc- 
cession opened  (Carleton  v.  Thomson,  1867 
(H.  L.),  5  M.  151 ;  Cunningham  v.  Cunning- 
ham, 1889,  17  R.  218;  and  Hickling's  Trs. 
V.  Garland's  Trs.,  1898  (H.  L.),  1  F.  7,  ' 
distinguished).  Binnie's  Trs.  v.  Frendergast, 
1910,  S.  C.  735 ;  47  S.  L.  R.  271 ;  1910,  1 
S.  L.  T.  49.  (Note. — This  case  was  reversed 
on  appeal  but  upon  a  different  point,  1911 
(H.  L.),  48  S.  L.  R.  251.) 

4.  Class  —  Issue  —  "Without  Issue."— 
Terms  of  a  deed  in  which  held  that  "  with- 
out issue"  here  meant  without  leaving 
issue  at  the  period  of  division.  Buff's 
Trs.  and  Others  v.  Leighton's  Exrs.,  1908, 
45  S.  L.  R.  349 ;  15  S.  L.  T.  775. 

5.  Conditional  Institute  —  Condition  — 
Majority. — A  testatrix  directed  her  trustees 
to  hold  her  estate  for  the  children,  if  any, 
of  her  marriage  in  fee,  and  declared  that 
the  shares  of  her  children  should  vest  at 
majority.  Failing  issue  of  her  own,  her 
brother's  and  sister's  children  were  to 
succeed.  She  died  without  issue.  The 
children  of  her  brother  and  sister  were 
at  the  time  of  her  death  still  in  pupil- 
larity.  Held  on  a  construction  of  the 
settlement  as  a  whole  that  the  testatrix 
did  not  intend,  as  regarded  the  children 
of  her  brother  and  sister,  to  constitute 
a  continuing  trust  until  they  attained 
majority,  and  that  accordingly  the  duty 
of  the  trustees  was  forthwith  to  pay  their 
shares  over  to  their  respective  fathers  as 
tutors  and  administrators-in-law.  lAeth's 
Trs.  V.  Graham,  1907,  45  S.  L.  R.  257;  15 
S.  L.  T.  660. 

6.  Conditional  Institution — Destination 
to  A.  "and  her  Heirs  and  Successors"— 
Destination  to  A.  "and  her  Heirs  and 
Kepresentatives  " — Payment  Postponed  by 
Liferent. — A  testator  conveyed  his  whole 
estate  to  trustees  and  directed  them  to  pay 
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the  income  thereof  to  his  wife  dfuring  her 
lifetime  and  after  her  death  to  convey  a 
certain  heritable  subject  to  his  daughter 
A.  "  and  her  heirs  and  successors  whomso- 
ever," and  to  pay  also  to  A.  "  and  her  heirs 
and  representatives  "  a  sum  of  £300.  The 
daughter  survived  the  testator  but  pre- 
deceased the  liferentrix.  Held  that  both 
legacies  vested  in  the  daughter  a  morte 
iestatoris.  Bovmianv.  Bowman,  1899  (H.  L.) 
1  F.  69,  commented  on  and  distinguished.) 
Marshall's  Tr.  v.  Campbell,  1914,  S.  0.  443  ; 
51  S.  L.  R.  397;  1914, 1  S.  L.  T.  266. 

7.  Defeasance. — A  destination  to  A.  in 
liferent  allenarly  and  his  children  nascitwri 
in  fee,  and  in  the  event  of  their  dying 
before  majority,  then  to  B.,  held  to  confer 
on  B.  a  fee  subject  to  defeasance.  Corhet's 
Trs.  V.  Elliotfs  Trs.,  1906,  8  F.  610;  43 
S.  L.  E.  379;  13  S.  L.  T.  815. 

8.  Defeasance. — Trustees  were  directed 
to  hold  an  estate  for  liferents,  and  after 
the  death  of  the  liferentrices  to  pay  legacy  to 
"  A.  and  the  heirs  to  be  lawfully  procreated 
of  his  body."  Held  that  the  legacy  vested 
in  A.,  subject  to  defeasance  by  children 
or  grandchildren  surviving  liferentrices. 
M'Kune's  Trs.  v.  M'Kerrm,  1908  (0.  H.), 
16  S.  L.  T.  18. 

9.  Defeasance. — A  testator,  whose  estate 
consisted  almost  entirely  of  heritage,  left 
his  widow,  whom,  he  appointed  his  sole 
trustee,  a  liferent  of  his  whole  estate,  "  the 
same  to  be  realised  and  divided  equally  on 
her  death  among  my  children,  share  and 
share  alike,  the  issue  of  predeceasing 
children  taking  among  them  the  share 
which  would  have  fallen  to  their  parents 
if  in  life."  He  had  provided  for  advances 
being  made  if  necessary  to  any  child,  "  all 
payments  made  to  children  being  reckoned 
as  part  of  their  ultimate  shafe  when  the 
same  falls  to  be  divided."  Held  (1)  that 
the  estate  vested  in  the  testator's  children 
a  morte  testatoris,  but  subject  to  defeasance 
in  the  event  of  their  predeceasing  the 
liferentrix,  leaving  issue  who  should  take ; 
and  (2)  that  an  advance  formed  a  burden 
upon  a  share  whether  eventually  falling  to 
a  child  or  those  in  his  right.  Penny's  Trs. 
V.  Adam,  1908,  S.  C.  662 ;  45  S.  L.  R. 
481 ;  15  S.  L.  T.  908. 

10.  Defeasance — Conditional  Institution 
of  Issue. — The  conditional  institution  of 
issue  of  beneficiaries  held  not  to  postpone 
vesting  till  the  period  (postponed)  of  pay- 


ment ;  but  the  fee  vested  in  the  beneficiaries 
a  morte  subject  to  defeasance  by  their  issue 
in  the  event  of  themselves  predeceasing  the 
term  of  payment  leaving  issue.  Cairns'  Trs. 
V.  Cai/rns,  1907,  S.  C.  117;  44  S.  L.  R.  96; 
14  S.  L.  T.  509. 

11.  Defeasance— Conditional  Institution 
— Resolutive  or  Suspensive  Condition.— A 

gift  payable  on  the  expiry  of  a  liferent  to  the 
children  of  a  marriage,  with  a  destination- 
over  in  favour  of  grandchildren  in  the  event 
of  a  child  predeceasing  the  term  of  payment, 
vests  a  morte  in  the  children,  but  subject  to 
defeasance  in  the  event  of  their  dying  before 
the  term  of  payment  and  leaving  children. 
Wijlie's  Trs.  v.  tVylie,  1902  (0.  H.),  8  F.  617 ; 
43S.  L.  R.  383;  13  S.  L.  T.  818. 

12.  Defeasance— Contingent  Gift  of  Share 
of  Residue  -Destination-over — Postponed 
Vesting. — A  testatrix  directed  her  trustees 
on  the  expiry  of  certain  liferents  to  divide 
the  residue  of  her  estate  among  the 
"  present "  children  of  her  brother,  equally 
among  them  ;  and,  with  regard  to  the  share 
falling  to  her  widowed  niece  Mrs.  T., 
declared  that  in  the  event  of  Mrs.  T.'s  re- 
marriage or  death,  her  daughter  Agnes 
should  have  right  to  her  parent's  share. 
Agnes  survived  her  mother,  but  died  before 
the  period  of  distribution.  Held  by  Lord 
Skerrington  (Ordinary)  that  a  share  of  the 
residue  vested  in  Agnes  on  the  death  of 
her  mother.  Fras&r's  Trs.  v.  Fraser,  1913 
(0.  H.),  1  S.  L.  T.  254. 

13.  Defeasance  —  Divestiture  on  Occur- 
rence of  Either  of  Two  Alternative  Events. 
— A  testator  gave  his  widow  the  liferent  of 
his  estate  and  directed  that  upon  her  death, 
after  payment  of  certain  legacies  to  his  sons, 
the  residue  should  be  divided  among  his 
children.  He  declared,  further,  that  in  the 
event  of  the  death  of  any  son  before  the 
period  of  payment,  either  leaving  issue,  or 
without  issue  but  survived  by  a  widow, 
such  son's  share  of  the  estate  should  be 
divided  in  the  first  alternative  among  the 
son's  issue,  and  in  the  second  alternative, 
after  providing  an  alimentary  liferent  for 
the  son's  widow,  among  the  surviving 
children  of  the  testator  and  the  issue  of 
predeceasers.  Held  that  the  sons'  shares 
vested  in  them  a  morte  testatoris  subject  to 
defeasance  in  the  case  of  such  of  them  as 
might  predecease  the  time  of  payment, 
either  leaving  issue,  or  without  issue  but 
survived  by  a  widow  (Johnston's  Trs.  v. 
Dewar,    1911,    S.    C.    722,    distinguished). 
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Coulston's  Trs.  v.  Coulsion's  Trs.,  1911,  S.  C. 
881 ;  48  S.  L.  E.  814 ;  1911,  2  S.  L.  T.  39. 

14.  Defeasance  — Eflfect  of  Destination- 
over  being  in  a  Separate  Clause. — A  testa- 
tor directed  his  trustees  to  hold  the  residue 
of  his  estate  for  his  daughter  in  liferent,  and 
her  children  nasciiwi  equally  among  them 
in  fee,  failing  children  the  residue  to  be 
divided  in  equal  proportions  between  the 
families  of  B.  and  C.  Held  that  the  residue 
vested  a  morte  in  the  families  of  B.  and  C, 
subject  to  defeasance  in  the  event  of  the 
liferentrix  leaving  issue,  the  fact  that  the 
destination-over  was  made  the  subject  of  a 
separate  clause  not  being  sufficient  to  take 
the  case  out  of  the  ordinary  rule.  Searcy's 
Trs.  v.Allbvary,  1907,  S.  C.  823 ;  44  S.  L.  R 
536 ;  14  S.  L.  T.  898. 

15.  Defeasance— Gift  Over  to  Issue  Nasci- 
turi — Resolutive  Condition.  —  A  testator 
gave  the  liferent  of  the  residue  of  his  estate 
to  his  widow  and  directed  his  trustees  on 
her  death  to  pay  or  transfer  the  capital  to 
his  brother  (named),  whom  failing  to  his 
issue.  The  testator  was  survived  by  his 
wife  and  by  his  brother,  who  predeceased 
the  liferentrix  without  having  had  issue. 
Held  by  Lord  Cullen  (Ordinary)  that  the 
fee  of  the  residue  vested  in  the  testator's 
brother  a  morte  subject  to  defeasance  in  the 
event  of  his  dying  and  leaving  issue  {Penny's 
Tr.  V.  Adam,  1908,  S.  C.  662,  and  Cairns'  Trs. 
V.  Cairns,  1907,  S.  C.  Ill,  followed).  Nishet's 
Judicial  Factor  v.  Nisbet,  1911  (0.  H.), 
2  S.  L.  T.  171. 

16.  Defeasance— Gift  Subject  to  Double 
Contingency  —  Exclusion  of  Doctrine  — 
Destination  on  the  Failure  of  Other  Pro- 
visions to  Testator's  "Nearest  in  Kin" — 
Time  when  "  Nearest  in  Kin  "  to  be  Ascer- 
tained.— A  testator  gave  the  liferent  of  a 
fund  to  his  granddaughter  and  directed 
his  trustees  on  her  death  to  pay  the  fund 
to  her  children.  In  the  event  of  the  grand- 
daughter's death  without  leaving  issue  the 
trustees  were  directed  to  divide  the  fund 
into  two  equal  parts  and  to  pay  one-half  to 
the  testator's  daughter,  whom  he  named, 
whom  failing  to  her  children,  whom  also 
failing  to  the  testator's  nearest  in  kin. 
The  other  half  was  similarly  destined  to 
another  daughter,  named,  whom  failing  to 
her  children,  whom  also  failing  to  the 
testator's  nearest  in  kin.  The  testator 
was  survived  by  the  liferentrix  and  his 
two  daughters,  but  the  liferentrix  died 
unmarried,  and  was  predeceased  by  the 
testator's  daughters  and  their  issue.     Held 


that  vesting  was  postponed  until  the  death 
of  the  liferentrix,  the  doctrine  of  vesting 
subject  to  defeasance  being  inapplicable 
owing  to  the  fact  that  the  gift  was  subject 
to  further  contingencies  besides  the  contin- 
gency of  the  liferentrix  leaving  issue ;  and 
that  the  "  nearest  in  kin  "  entitled  to  succeed 
were  those  answering  that  description  at  the 
death  of  the  liferentrix.  Johnston's  Trs.  v. 
Dewar,  1911,  S.  C.  722;  48  S.  L.  E.  582; 
1911,  1  S.  L.  T.  316. 

17.  Defeasance— Gift  Subject  to  Eesolu- 
tive  Condition — Liferent  and  Fee— WiU— 
Construction. — A  testator  directed  his  trus- 
tees to  divide  the  residue  of  his  estate  into 
as  many  equal  shares  as  he  had  children, 
and  to  pay  and  make  over  his  sons'  shares 
to  them  on  their  respectively  attaining  the 
age  of  twenty-four  years.  The  provisions 
were  declared  not  to  vest  until  the  date  of 
payment.  By  a  codicil  he  directed  his 
trustees,  without  making  any  express  re- 
vocation, to  hold  the  sons'  shares  for  them 
respectively  in  liferent  and  their  respective 
issue  in  fee.  The  sons  all  survived  the 
testator  and  enjoyed  the  liferent  of  their 
respective  shares  until  their  deaths.  One 
of  them  died  leaving  issue.  With  regard 
to  the  others  who  died  without  issue,  held 
that  their  shares  of  residue  vested  in  them 
respectively  at  the  age  of  twenty-four, 
subject  to  defeasance  in  the  event  of  their 
respectively  leaving  issue  {Dalgleish's  Trs,  v. 
Bannerman's  Exrs.,  1889,  16  E.  559;  and 
Tweeddale's  Trs,  v.  Tweeddale,  1905,  8  F.  264, 
followed).  Moore  {Bunten's  Factor)  v.  Bimten, 
1909  (O.  H.),  2  S.  L.  T.  451. 

18.  Defeasance— Gift  Subject  to  Several 
Contingencies. — A  testator  gave  the  liferent 
of  his  residuary  estate  to  his  only  daughter, 
and  directed  his  trustees  on  her  death  to 
divide  the  residue  equally  among  her  issue, 
and  failing  her  issue  to  transfer  one-half  of 
the  residue  to  his  brother  Alexander,  whom 
failing  to  his  surviving  children.  The 
testator  was  survived  by  his  daughter,  the 
liferentrix,  who  died  unmarried,  and  also  by 
his  brother  Alexander,  who  predeceased  the 
liferentrix.  Held  that  Alexander,  having 
predeceased  the  liferentrix,  took  no  vested 
right  under  his  brother's  will.  M'Donald's 
Trs.  v.  Gordon,  1909  (0.  H.),  2  S.  L.  T.  321, 

19.  Defeasance— Gift  Subject  to  Several 
Contingencies. — A  testator  directed  his 
trustees  to  hold  a  legacy  for  H.  in  liferent, 
and  for  her  children  or  their  issue  in  fee. 
In  the  event  of  the  death  of  the  liferentrix 
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without  issue  the  legacy  was  directed  to  be 
paid  to  her  brother  K.,  whom  failing  to  his 
issue,  whom  all  failing  to  the  three  children 
(named)  of  C.  and  the  survivors  and  survivor 
of  them,  the  issue  of  predeceasers  being 
entitled  to  the  share  which  their  parent 
would  have  taken  on  survivance.  E.  and 
the  three  children  of  C.  all  survived  the 
testator  but  predeceased  the  liferentrix 
without  issue.  On  the  death  of  the  life- 
rentrix without  issue,  the  legacy  was 
claimed  by  the  representatives  of  E.  and 
also  by  the  representatives  of  the  last 
survivor  of  the  family  of  C.  Held  that 
the  legacy  had  lapsed.  Observations  on  the 
doctrine  of  vesting  subject  to  defeasance. 
BaTWiatyne's  Trs.  v.  Watson's  Trs.,  1914,  S.  C. 
693 ;  51  S.  L.  E.  605 ;  1914,  1  S.  L.  T.  469. 

20.  Defeasance  —  Eepugnancy.  —  A  tes- 
tator directed  the  residue  of  his  estate  to 
be  divided  into  four  parts.  This  was  a 
multiplepoinding  as  to  one  of  the  fourth 
part  shares.  He  directed  that  it  should  be 
held  for  his  daughter  in  liferent  and  her 
issue  in  fee,  whom  failing,  to  a  grandson 
and  a  granddaughter  in  fee,  subject  as 
regarded  the  share  of  the  granddaughter 
"  to  the  destination  of  her  other  provisions 
hereinafter  written."  The  provision  there- 
inafter written  was,  failing  issue  of  the 
granddaughter,  then  to  the  grandson  in  fee. 
The  daughter  died,  the  grandson  was  dead, 
and  the  granddaughter  was  insane.  The 
Lord  Ordinary  ranked  and  preferred  the 
executrices  of  the  grandson,  holding  that 
the  fee  vested  in  him  subject  to  defeasance. 
Pritchard's  Trs.  v.  Carstairs  and  Others,  1908 
(0.  H.),  16  S.  L.  T.  488. 

21.  Defeasance— Ulterior  Destination— 
"Whom  Failing  to  and  Among  my  Own 
Lawful  Heirs"  — Heix  — Time  of  Ascer- 
taining.—Where  there  was  an  ulterior 
destination  of  residue  to  the  truster's  heirs 
in  a  certain  contingency,  held  by  Lord 
Young  (Ordinary)  that  the  heirs  did  not 
fall  to  be  ascertained  till  the  contingency 
was  purified ;  and  that  the  truster's  nephew 
and  niece,  who  were  his  heirs  at  the  date 
of  his  death,  and  were  liferenters  of  the 
estate,  took  no  fee  [subject  to  defeasance] 
which  could  be  carried  by  their  wills. 
Boyd  V.  Demy's  Trs.,  1877  (0.  H.),  9  E. 
299. 

22.  Defeasance— Vesting  in  Parent  Sub- 
ject to  Defeasance  by  Child— Marriage- 
Contract  Provision— Initial  Gift,  Liferent, 
and  Ulterior  Destination  to  Issue  whicli 


Failed.— By  marriage-contract  a  man  bound 
himself  to  pay  £1500  to  the  children  of  the 
intended  marriage  who  might  survive  him 
and  attain  majority  or  be  married,  which 
sum  was  declared  to  be  divisible  among  his 
children  as  he  might  appoint,  and,  failing 
appointment,  equally,  and  declaring  that  he 
might  restrict  such  interest  to  a  liferent. 
He   died,   predeceased    by    his    wife  and 
survived  by  two  daughters,  and  leaving  a 
trust-disposition  and  settlement  in  which 
he  directed   his   testamentary  trustees  to 
hold  and  retain  the  residue  of  his  estate 
for  behoof  of  his  daughters  equally  in  life- 
rent and  their  children  among  them  per 
stirpes  in  fee.     One  of  the  daughters,  Mrs. 
Murray,  died  in  1906  without  issue,  but 
survived  by  her  husband,  and  leaving  a 
trust  settlement  disposing  of  her  means. 
The  marriage-contract  trustees  brought  a 
multiplepoinding  to  determine  the  rights 
of  claimants  to  the  one-half  share  of  £1500 
held  by  them  for  behoof  of  the  late  Mrs. 
Murray  under  the  marriage-contract  of  her 
father.     The  testamentary  trustees  brought 
a  multiplepoinding  to  determine  the  rights 
of  claimants  to  one-half  of  the  residue  life- 
rented   by  the  late   Mrs.  Murray.      The 
Lord  Ordinary  held  that  the  provision  in 
the  marriage-contract  vested  in  Mrs.  Murray 
subject  to  defeasance  if  she  was  survived  by 
issue.     There  was  an  initial  gift  and  a  life- 
rent to  Mr.  Murray  and  an  ulterior  destina- 
tion to  issue  which  failed.     But  in  the  case 
of  the  residue  the  Lord  Ordinary  held  that 
the  half  share,  which  she  liferented,  never 
vested  in  Mrs.  Murray  because  there  was 
no  initial  gift,  and  therefore,  in  the  absence 
of  issue  of  Mrs.  Murray,  fell  into  intestacy 
of  her  father.     Bwihanam's  Marriage-Contract 
Trs.  V.  Tovmsend,  1908  (0.  H.),  16  S.  L.  T. 
223 ;  Buchanan's  Testamentary  Trs.  v.  Town- 
\  1908  (O.  H.),  16  S.  L.  T.  223. 


23.  Defeasance  —  Will  —  Construction. — 

A  testator  directed  his  trustees  to  realise 
and  divide  the  residue  of  his  estate  among 
his  children  equally,  declaring  that  the  term 
of  vesting  should,  as  regards  daughters,  be 
on  their  attaining  majority  or  being  married, 
whichever  of  these  should  first  happen ;  that 
the  capital  should  not  be  paid  to  them,  but 
that  the  trustees  should  pay  to  them  the 
revenue  so  long  as  they  were  unmarried ; 
and  on  their  marriage  that  the  trustees 
should  see  that  the  provisions,  both  revenue 
and  capital,  in  their  favour  be  secured  by 
antenuptial  settlement.  The  testator  was 
survived  by  unmarried  daughters  who  had 
attained   majority,   and    by   two   married 
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daughters,  both  of  whom  were  married  at 
the  date  of  the  settlement.  No  ante- 
nuptial settlements  had  been  made  on 
their  marriage.  Held  (1)  that  a  fee  was 
given  to  the  daughters,  but  that  it  was 
burdened  with  a  trust  for  the  purpose  of 
securing  to  them  the  income  of  their  shares 
during  their  lives  and  the  capital  to  their 
children  who  should  survive  them,  and  that 
this  applied  not  only  to  the  unmarried  but 
also  to  the  married  daughters,  because  the 
indication  of  a  method  of  carrying  out  this 
purpose,  i.e.  "by  antenuptial  settlement," 
which  was  inapplicable  to  the  married 
daughters,  could  not  prevent  the  testator's 
intention  receiving  effect;  and  (2)  that  on 
the  death  of  a  daughter  without  leaving 
issue  her  share  would  be  carried  by  her 
will,  if  she  left  one,  and  if  not,  would  pass 
to  her  heirs  db  intestato.  Fyfe's  Trs.  v. 
Buihie  and  Others,  1908,  S.  C.  520;  45 
S.  L.  E.  368 ;  15  S.  L.  T.  803. 

24.  Destination  —  Accrued  Sums — Addi- 
tional Fund  with.  Identical  Destination. — 

By  inter  vims  deed  a  man  assigned  to 
trustees  policies  of  insurance  for  behoof  of 
his  wife  in  liferent  and  his  children  in  fee 
equally  among  them,  but  he  reserved 
bonuses  accrued  or  to  accrue.  Subsequently 
he  granted  a  second  assignation,  to  the 
same  trustees  for  the  same  purposes,  of  the 
bonuses.  Between  the  dates  of  the  two 
assignations  two  of  his  family  died  un- 
married and  intestate.  Held  that  the 
bonuses  being  conveyed  for  identical  pur- 
poses as  the  principal  sums  in  the  policies, 
the  representatives  of  children  alive  at  date 
of  first  but  who  had  predeceased  the  date 
of  the  second  assignation  were  entitled  to 
the  share  which  would  have  fallen  to  them 
had  they  survived.  Arhlay's  Trs.  v.  Arklay's 
Testamentary  Trs.  and  Others,  1909  (O.  H.), 
2  S.  L.  T.  120. 

25.  Destination  of  Heritage  —  Direction 
to  Convey  on  Occurrence  of  Certain  Event — 
Destination -over—"  Whom  Failing" — As- 
certainment of  Heirs. — A  testator  directed 
his  trustees  to  hold  a  certain  heritable  estate 
for  the  liferent  use  of  his  wife  (who  sur- 
vived him),  and  on  her  death  to  convey 
the  same  to  "G.  B.,  my  nephew,  .  .  . 
whom  failing  to  the  heirs  of  his  body, 
whom  failing  to  my  own  heirs-male  and 
the  heirs  of  their  body."  G.  B.  survived 
the  testator  but  predeceased  the  liferentrix, 
dying  unmarried  but  leaving  a  will.  In 
a  special  case  brought  after  the  death  of 
the  liferentrix,  held  that  the  person  entitled 


to  the  estate  was  the  heir-male  of  the 
testator  at  the  date  of  death  of  the  life- 
rentrix and  not  the  executor  of  G.  B.  (the 
heir-male  at  the  testator's  death)  on  the 
ground  (1)  (following  Bry son's  Trs.  v.  Clark, 
1880,  8  E.  142)  that  nothing  was  expressed 
in  favour  of  G.  B.  except  the  direction  to 
convey  to  him  on  the  death  of  the  life- 
rentrix, whom  he  had  not  survived;  and 
(per  the  Lord  President  and  Ld.  Kinnear) 
on  the  additional  ground  (2)  that  the  con- 
veyance which  the  trustees  were  bound 
to  make  was  a  conveyance  containing  the 
destination  in  the  settlement,  and  in  a 
destination  of  Scottish  heritage  the  expres- 
sion "  whom  failing "  meant  that  it  was 
necessary  to  invoke  the  destination  in  order 
to  see  who  was  to  take  after  the  first  party 
called  at  the  date  when  the  succession 
opened.  Baillie's  Trs.  v.  Whiting,  1910, 
S.  C.  891;  47  S.  L.  E.  684;  1910, 
2  S.  L.  T.  23. 

26.  Destination-over  to  Heirs— Payment 
Postponed  by  Liferent. — (Bowman  v.  Bow- 
man, 1899  (H.  L.),  1  F.  69 ;  37  S.  L.  E. 
959;  7  S.  L.  T.  159  [ante,  Scots  Digest, 
2nd  Series,  Col.  2348,  No.  46]  followed). 
Highefs  Judicial  Factor  v.  Hamilton,  1912 
(O.  H.),  1  S.  L.  T.  474. 

27.  Discretionary  Powers  —  Exercise  — 
Postponed  Period.— Terms  of  a  holograph 
trust-disposition  and  settlement  giving 
discretionary  powers  to  trustees,  after  the 
death  of  the  liferentrix,  to  sell  a  certain 
property  and  divide  proceeds  among  the 
fiars  which  were  held  to  postpone  vesting 
till  the  exercise  of  the  discretion.  Bleakley's 
Trs.  V.  Johnston,  1907,  S.  0.  593 ;  44  S.  L.  R. 
483;  14S.  L.  T.  810. 

28.  Discretionary  Powers  —  Payment 
when  Deemed  Proper— Death  before  Pay- 
ment.— Trustees  were  directed  as  soon  as 
convenient  after  the  decease  of  the  survivor 
of  the  testator  and  the  liferentrix  to  pay  or 
account  for  one  share  of  his  residue  to  A. 
and  B.,  or  the  survivor  of  them.  Held 
that  there  was  vesting  in  each  of  A.  and  B. 
of  one-half  of  the  share  irrespective  of  the 
actual  period  of  payment.  Hendry's  Trs. 
V.  Patrick,  1905  (0.  H.),  13  S.  L.  T.  503. 

29.  Express  Term  —  Direction  to  Pay- 
Expiry  of  Liferent— Clause  of  Survivorship 
—Payment  on  Majority.— By  a  marriage- 
contract  trustees  were  directed  to  pay  the 
liferent  of  trust  funds  to  the  surviving 
spouse,  and  on  the  death  of  such  spouse  to 
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pay  the  fee  to  the  children  or  survivors. 
A  special  clause  declared  that  vesting 
should  be  postponed  till  period  of  payment. 
Incidentally  it  was  provided  that  shares 
should  be  payable  to  children  on  marriage 
■(if  girls)  or  majority.  Held  that  vesting 
was  postponed  till  the  death  of  the  sur- 
viving spouse.  M'Ewan's  Trs.  v.  Macdonald, 
1909,  S.  C.  57 ;  46  S.  L.  E.  31 ;  16  S.  L.  T. 
432. 

30.  Express  Term— Direction  to  Pay  at 
Majority — Subsequent  Direction  in  Codicil 
not  to  do  so,  but  to  Fay  One-half  at 
Twenty-six  —  Repugnancy.  —  A  testator 
directed  his  trustees,  subject  to  certain 
liferents,  to  pay  his  sons  their  shares  under 
his  will  at  the  age  of  twenty-one,  and 
■declared  that  the  provisions  in  favour  of 
his  children  should  not  vest  until  the  re- 
spective terms  of  payment  thereof.  Power 
was  given  to  the  trustees  to  advance  to 
any  of  the  sons  out  of  the  capital  of  his 
presumptive  portion  a  sum  not  exceeding 
one-half  of  such  portion.  By  a  codicil 
dated  when  his  only  son  was  approaching 
majority  the  testator  directed  his  trustees 
not  to  pay  his  son  his  share  at  twenty-one 
as  stated  in  the  will,  but  to  pay  him  one- 
half  of  his  share  at  the  age  of  twenty-six. 
In  a  special  case  raised  after  the  son  had 
attained  twenty-one  years  but  was  under 
twenty-six,  held  that  one  half  of  the  share 
destined  to  the  son  had,  under  the  terms 
of  the  will,  vested  in  him.  Opinion  (per 
Ld.  Johnston)  that  the  whole  of  the  share 
destined  to  the  son  had  vested  in  him. 
Bobertson's  Trs.  v.  BUck,  1910,  S.  C.  1132; 
47  S.  L.  E.  839;  1910,  2  S.  L.  T.  149. 

31.  Express  Term — Vesting  at  Time  of 
Payment  —  Liferent  —  Survivorship  Clause 
— Revocation  of  Liferent.— A  testatrix  gave 
the  liferent  of  the  residue  of  her  estate  to 
her  niece,  Mrs.  M.,  and  directed  that  "on 
the  death  of  the  survivor  of  myself  and 
my  niece  "  the  fee  of  the  residue  should  be 
held  for  the  children  of  Mrs.  M.  and  the 
issue  of  predeceasers.  The  shares  of  the 
children  or  their  issue  were  declared  to 
vest  in  and  be  payable  to  them  at  majority 
in  the  case  of  sons,  or  at  majority  or 
marriage  in  the  case  of  daughters.  By 
a  subsequent  codicil  the  testatrix  revoked 
the  liferent  conferred  on  Mrs.  M.,  and 
declared  that  the  persons  taking  the  fee  of 
the  residue  under  her  will  were  the  children 
born  or  to  be  born  of  the  marriage  between 
Mrs.  M.  and  her  husband  M.  Held  that 
with   the   revocation   of    the   liferent  the 


reason  for  postponing  the  enjoyment  of 
the  interest  of  the  children  disappeared, 
but  that  the  declaration  in  the  will  as  to 
the  period  of  vesting  and  payment  of  their 
shares  remained  unaffected.  Howden's  Trs. 
V.  Macplierson,  1911  (0.  H.),  2  S.  L.  T.  308. 

32.  Express  Term— Vesting  at  Time  of 
Payment— No  Time  of  Payment  Specified 
—Destination-over  to  Issue— Survivorship 
Clause. — Shares  of  residue  were  declared 
to  be  deemed  to  vest  as  at  the  time  of  pay- 
ment. There  were  destinations  -  over 
expressly  applicable  to  a  predecease  by  any 
of  the  legatees  of  that  time.  Held  that 
the  shares  vested  a  morte  testatoris.  Ruther- 
ford V.  Easton's  Trs.,  1904  (0.  H.), 
12  S.  L.  T.  184. 

33.  Express  Term— Vesting  at  Time  of 
Payment  — Payment  at  Twenty -five  after 
Expiry  of  Liferent. — A  testator  directed 
his  trustees  to  divide  the  residue  of  his 
estate  into  equal  shares  and  to  hold  one 
share  for  each  child  and  spouse  in  liferent 
iind  their  issue  in  fee.  It  was  declared 
that  the  shares  should  not  be  paid  to  any 
of  the  fiars  until  they  attained  the  age  of 
twenty-five,  and  that  the  fee  should  not 
vest  until  the  period  of  payment  arrived. 
Held  that  no  share  vested  in  a  grandchild 
until  he  attained  the  age  of  twenty-five  and 
the  liferents  of  his  parents  terminated. 
Swan's  Trs.  v.  Swan,  1912,  S.  C.  273; 
49  S.  L.  E.  222 ;  1912,  1  S.  L.  T.  11. 

34.  Express  Term — Vesting  at  Time  of 
Payment— Time  of  Payment  Two  Years 
after  Testator's  Death— Death  of  Legatee 
before  Term  of  Payment.— Al  testator  be- 
queathed a  certain  share  of  his  estate  to  A. 
He  directed  that  their  shares  were  to  vest 
in  the  beneficiaries  at  the  terms  at  which 
they  became  payable,  and  further  directed 
that  certain  shares  (including  A.'s)  were  not 
to  be  payable  until  the  expiry  of  two  years 
after  his  death,  "said  postponement  being 
to  allow  of  my  estate  being  more  fully 
realised."  A.  survived  the  testator  only 
by  a  few  days.  Held  that  A.'s  share  had 
not  vested  in  him.  Smellie's  Trs.  v.  Glasgow 
Royal  Infirmary,  1905  (0.  H.),  13  S.  L.  T. 
450, 

35.  Express  Term  —  Youngest  Child  At- 
taining Twenty-five- Claim  by  Sole  Sur- 
viving Child.— A  will  fixed,  as  the  period 
of  vesting  of  provisions  under  it,  the  time 
when  the  testator's  youngest  child  should 
reach  the  age  of  twenty-five.     Also  it  con- 
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tained  a  destination  in  favour  of  surviving 
children,  or  the  issue  of  a  child  who  should 
predecease  that  term.  The  testator  died 
survived  by  two  children,  one  of  whom 
died  in  minority.  Held  that  the  surviving 
child  was  not  entitled  to  payment  of  the 
estate  until  he  reached  the  age  of  twenty- 
five.  Lawrie's  Trs.  v.  Lamie,  1905,  7  F. 
910 ;  42  S.  L.  E.  693 ;  13  S.  L.  T.  246. 

36.  Postponed  Period— Class— Members 

of  Class. — A  gift  of  residue  to  two  families 
as  a  class,  payable  on  the  termination  of  a 
liferent,  held  to  vest  a  morte.  Held  also 
that  a  child  born  into  one  of  the  families 
after  the  death  of  the  testator  took  a  share. 
Cwnningham's  Trs.  v.  Blackwell,  1909,  S.  C. 
219;  46  S.  L.  E.  175;  16  S.  L.  T.  592. 

37.  Postponed  Period  —  Destination  — 
Destination  -  over.  —  A  trustee  gave  the 
liferent  of  his  estate  to  his  widow,  and  the 
fee  to  a  person  named  "  or  to  his  heir-at- 
law."  By  a  codicil  he  altered  the  destina- 
tion of  the  fee  if  the  person  named  pre- 
deceased him.  Held  that  vesting  was 
postponed  till  the  death  of  the  liferentrix. 
Cordiner  v.  Duffus,  1909  (0.  H.),  2  S.  L.  T. 
164. 

38.  Postponed  Period— Destination-over 
— Liferent. — A  testator  directed  his  trustees 
to  pay  to  his  widow  the  free  yearly  produce 
of  his  whole  estate,  and  on  her  death  to 
divide  the  estate  between  four  named 
beneficiaries,  the  provisions  of  any  of  them 
dying  and  leaving  lawful  issue  to  be  divided 
equally  among  his  or  her  issue.  Each  of 
the  four  beneficiaries  survived  the  testator, 
but  predeceased  the  liferentrix,  leaving 
issue.  The  Lord  Ordinary  found  that  the 
issue  of  each  beneficiary  alive  at  the  death 
of  such  beneficiary  became  entitled  on  such 
death  to  receive  his  or  her  share  equally 
among  them,  per  stirpes.  Davidson's  Trs.  v. 
Davidson,  1909  (0.  H.),  2  S.  L.  T.  20. 

39.  Postponed  Period— Direction  to  Con- 
vey—Issue to  take  Predeceasing  Parent's 
Share— Whether  Gift  to  Issue  Subject  to 
Conditions  Affecting  Parent's  Share  — 
Original  or  Substitutional  Gift.— A  testator 
directed  his  trustees  to  hold  a  share  of  the 
residue  of  his  estate  for  his  eldest  son  in 
liferent  and  his  issue  in  fee,  declaring  that 
in  the  event  (which  happened)  of  that  son 
dying  without  issue,  the  capital  of  his  share 
should  fall  and  belong  to  the  testator's  two 
other  sons  and  his  three  daughters,  who 
were  named,   "equally  among  them  and 


the  survivors  and  survivor  of  them,  the 
issue  of  any  of  them  predeceasing  being 
entitled  equally  among  them,  if  more  than 
one,  to  their  parent's  share."  Two  of  the 
testator's  daughters  predeceased  the  life- 
renter.  Held  that  the  gift  to  issue  being 
substitutional  and  not  original,  was  subject 
to  the  same  condition  that  attached  to  the 
gift  to  the  parents,  namely,  that  they  should 
survive  the  liferenter,  and  accordingly  that 
no  vesting  took  place  in  the  issue  who  pre- 
deceased the  liferenter  {Martin  v.  Holgate, 
1866,  L.  E.  1  H.  L.  175,  distinguished). 
Addie's  Trs.  v.  Jackson,  1913,  S.  C.  681 ; 
50  S.  L.  E.  586 ;  191-3,  1  S.  L.  T.  394. 

40.  Postponed  Period— Joint  or  Several 
Bequest— Legacy  to  a  Class — Intestacy.— 

A  testator  directed  that  the  whole  residue 
should  be  held,  applied,  and  paid  among 
his  children  on  attaining  twenty-five  years, 
or  as  much  as  the  trustees  should  be  then 
in  a  position  to  divide.  Eeld  (1)  that  a 
share  of  residue  vested  in  each  child  a  7runi& 
testatmis,  and  (2)  that  the  executrix  of  a 
child  who  had  survived  the  testator,  but 
died  before  reaching  twenty-five  years,  was 
entitled,  so  far  as  possible,  to  immediate 
payment.  Mackintosh's  Trs.  v.  Mackintosh, 
1907,  44  S.  L.  E.  911 ;  15  S.  L.  T.  272. 

41.  Postponed  Period— Liferent— "Law- 
ful Issue  "—"  Heirs  "  —  Time  of  Ascer- 
taining.— A  testator  directed  his  trustees 
to  "hold  and  invest  and  secure  (first)  to 
and  for  the  use  and  behoof  of  William 
Cunningham,  ...  in  liferent,  for  his  life- 
rent use  allenarly  .  .  .  and  to  and  for  the 
use  and  behoof  of  the  lawful  issue  of  his 
body,  whom  failing,  to  and  for  the  use  and 
behoof  of  the  said  James  Cunningham  and 
his  heirs  in  fee,  the  sum  of  £1400  sterling." 
The  Lord  Ordinary  held  that  vesting  was 
postponed  until  the  death  of  the  liferenter, 
and  then  took  place  in  Jaines  Cunningham's 
heirs  as  ascertained  at  the  date  of  vesting. 
Anderson  v.  Cunningham's  Trs.,  1906  (0.  H.), 
14  S.  L.  T.  588. 

42.  Postponed  Period  —  Marriage-Con- 
tract —  Construction  —  Destination  —  Ma- 
jority.—Marriage-contract  trustees  were 
directed  on  the  death  or  re-marriage  of  the 
survivor  of  the  spouses  to  pay  the  trust 
funds  to  the  children  of  the  marriage 
equally  on  their  attaining  majority,  the 
trustees  to  retain  during  minority.  Should 
a  child  die  minor  his  share  aceresced  to  his 
surviving  brothers  and  sisters.  In  the 
event  of  failure  of  issue  of  the  marriage  the 
fund  stood  at  the  disposal  of  the  spouses. 
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Held  that  a  son  who  attained  majority,  but 
predeceased  the  survivor  of  his  parents, 
took  a  vested  interest.  Boyd's  Trs.  v.  Boyd, 
1905,  7  F.  576 ;  42  S.  L.  E.  435 ;  12  S.  L.  T. 
798.  (See  also  Marriage-Conteaot,  voce 
Construction.) 

43.  Postponed  Period  —  Repugnancy  — 
Direction  to  Pay — Power  to  Withhold — 
Destination  -  over.  —  A  direction  to  pay, 
qualified  by  a  power  to  withhold,  accom- 
panied by  a  destination-over  of  so  much  of 
the  legacy  as  might  not  have  been  paid  to 
the  beneficiary  during  his  life,  held  to  post- 
pone vesting.  Walker  v.  Buchanan,  1905, 
8  F.  201;  43  S.  L.  E.  176;  13  S.  L.  T. 
568. 

44.  Postponed  Period— Special  Term  — 
Gift  on  Expiry  of  Liferent— "If  any  Child 
shall  Die  without  Vested  Interest" — Des- 
tination-over to  Issue. — A  testator  directed 
his  trustees,  on  the  death  of  his  widow,  to 
pay  over  the  residue  of  his  estate  to  such 
of  his  children  as  should  survive  her  and 
reach    the    age    of   twenty-one ;    and    he 

.declared  "  that  if  any  child  shall  die  leaving 
lawful  issue,  and  without  having  acquired 
a  vested  interest  in  such  provision,  such 
issue  shall  be  entitled  to  the  share  assigned 
and  accruing  which  their  parent  would 
have  taken  by  survivance.  ..."  A  son 
survived  his  father,  attained  twenty-one 
years,  and  predeceased  the  widow,  leaving 
a  child.  Held  that  the  share  of  residue 
eflfeiring  to  the  said  son  did  not  vest  in  him 
or  in  his  child  till  the  date  of  the  widow's 
<ieath.  BanM  Trs.  v.  Banks'  Trs.,  1907, 
a.  C.  125;  44  S.  L.  E.  121;  14  S.  L.  T. 
471. 

45.  Postponed  Period  —  Survivorship 
Clause  —  Destination'over.  — A  postponed 
period  of  payment,  a  survivorship  clause, 
and  a  destination-over  to  issue,  concurring 
in  a  clause  dealing  with  a  share  of  residue, 
held  to  postpone  vesting.  Macfarlane's  Trs. 
V.  Macfarlane,  1906,  8  F.  787 ;  43  S.  L.  E. 
494;  13S.  L.  T.  915. 

46.  Postponed  Period  —  Survivorship 
Clause— First  Term  of  Whitsunday  after 
Death  of  Survivor  of  Testator  and  Liferent. 

— A  testator  directed  his  trustees  to  pay 
over  a  legacy  at  the  first  term  of  Whit- 
sunday or  Martinmas  after  the  death  of 
the  survivor  of  himself  and  the  liferentrix 
equally  between  A.  and  B.,  and  failing 
either  of  them  to  the  survivor.  A.  sur- 
vived the  survivor  of  the  testator  and  life- 
rentrix,  but    died   before   the   first  term 


occurring  after  the  death  of  the  said  sur 
vivor.  Held  that  B.  was  entitled  to  the 
whole  legacy.  Hendry's  Trs.  v.  Patrick, 
1905  (0.  H.),  13  S.  L.  T.  503. 

47.  Residue— Income  of  Invested  Share 
—  Destination-over  to  Children.  —  Under 
a  will  which  gave  interests  to  children, 
including  a  share  to  each  of  income  of 
residue,  it  was  provided  that  issue  of 
children  should  come  in  the  place  of  their 
parents  as  to  shares  and  accruing  shares, 
and  vesting  was  postponed  till  the  death  of 
the  truster's  widow.  A  child  having  died 
survived  by  issue,  held  that  the  issue  took 
their  parents'  share  of  income  of  residue 
until  the  death  of  the  widow.  Banks'  Trs. 
V.  Banks'  Trs.,  1907,  S.  C.  125;  44  S.  L.  E. 
121;  14  S.  L.  T.  471. 


VIOLENT  PROFITS 

Caution  for,  see  Sheriff,  voce  Pro- 
CEDT^RE  (Process  for  Summary 
Ejection). 


VOLUNTARY  ASSOCIATION 

See  (1)  Club. 

(2)  Friendly  Societies. 

(3)  Trade  Union. 


VOTES— VOTERS 

See  (1)  Burgh,  voce  Municipal  Eegister. 
(2)  Election  Law. 

Eegister,  Expenses  of  Preparing,  see 
Expenses,  voce  Application  op 
Eates. 


WARRANDICE 

See  (1)  Landlord  and  Tenant. 
(2)  Property,  voce  Sale  of 
Heritage. 

Implied,  see  Entail,  voce  Lease. 


WARRANT 

Of  Imprisonment  for  Breach  of  Inter- 
dict, see  Interdict. 

To  Apprehend,  see  Justiciary,  voce  Pro- 
cedure (Irregularity). 
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To  Cite  Witnesses  foe  Precognition, 
see  Justiciary,  voce  Procedure 
(Irregularity). 

To  Take  Child  from  Mother,  see 
Parent  and  Child,  voce  Custody. 

Meditations  fug^,  see  Imprisonment. 

Search,  see  (1)  Justiciary,  voce  Pro- 
cedure; (2)  Process,  voce  Search 
Warrant. 

Wrongfully  Obtained,  see  Abuse  of 
Process. 


WARRANTY 

See  (1)  Belief,  voce  Damage  ;  (2)  Sale. 
Breach  of,  see  Damage,  voce  Measure. 

WATER 

Water  Eates,  see  voce  Assessments. 

1.  Loch  or  Stagnmn— Interdict  Craved 
against  Drainage  Operations.  —  Circum- 
stances in  which  held  that  a  collection  of 
water  was  a  stagnum  and  not  a  perpetual 
source  of  a  running  stream,  and  interdict 
against  the  proprietor  of  the  lands  on 
which  it  was  situated  to  prevent  drainage 
of  it  refused.  Ardrossan  Magistrates  v. 
Dickie,  1903,  14  S.  L.  T.  349. 

2.  River— Abstraction  of  Water— Mill.— 

Held  that  riparian  proprietors  could  not 
acquire  by  disposition  a  proprietary  right 
in  the  water  of  the  river.  White  &  Sons  v. 
White,  1905  (H.  L.),  8  F.  41 ;  43  S.  L.  E. 
116  ;  13  S.  L.  T.  655. 

3.  River— Abstraction  of  Water— Pre- 
scriptive Use  —  Salmon-Fishings.  —  The 
rights  of  salmon-tishers  in  the  upper 
reaches  of  a  river  to  interfere  with  a  lower 
proprietor  in  abstracting  water  is  restricted 
to  the  interference  necessary  to  ensure 
free  passage  for  fish.  Pirie  &  Sons,  Ltd.  v. 
Earl  of  Kintore,  1906  (H.  L.),  8  F.  16; 
43  S.  L.  E.  838;  14  S.  L.  T.  215. 

4.  River— Navigable  Non-Tidal  River- 
Public  Rights  —  Navigation  —  Mooring— 
Right  of  Member  of  Public  to  Moor  Boats 
to  Private  Ground.— The  right  to  moor  or 
drop  anchor  is  one  of  the  incidents  of  the 
right  to  navigate  a  public  river,  but  it  can 
only  be  exercised  as  a  reasonable  incident 
in  the  course  of  such  navigation.     So  held 


that  a  boat-hirer  was  not  entitled,  as  a 
member  of  the  public,  to  keep  a  raft 
moored  to  the  bank  or  bed  of  a  non-tidal 
public  navigable  river,  or  to  attach  to  the 
raft  or  to  the  bank  or  bed  pleasure-boats 
for  the  purpose  of  hiring  the  same;  and 
interdict  against  his  so  doing  granted  at  the 
instance  of  the  proprietor  of  the  bank  and 
bed  of  the  river.  Campbell's  Trs.  v.  Sweeney^ 
1911,  S.  C.  1319 ;  48  S.  L.  E.  1023 ;  1911, 
2  S.  L.  T.  194. 

5.  River— Pollution — Interdict— Title  to 
Sue. — Held  (1)  that  tenants  had  as  good  a 
title  to  prevent  the  pollution  of  a  stream 
as  the  proprietor  would  have  had,  the 
tenant  being  by  force  of  the  lease  the 
assignee  of  the  proprietor's  title  to  every 
extent  that  was  necessary  for  his  pro- 
tection in  the  lease;  (2)  that  defenders, 
though  they  were  not  the  occupiers  of  the 
houses  from  which  the  pollution  came, 
were  responsible,  inasmuch  as  it  was  the 
natural  consequence  of  the  way  the  houses 
were  constructed ;  (3)  that  if  it  were 
established  that  a  defender  contributed 
materially  to  the  pollution,  he  might  be 
held  liable  jointly  and  severally  with  the 
others  for  the  damage  caused;  (4)  that 
damage  to  the  health  of  cattle  through 
pollution  might  be  established  without  any 
special  ailment  being  proved ;  and  (5)  that 
in  such  a  case  interdict  de  piano  should  not 
be  granted,  i.e.  before  the  defenders  had 
had  an  opportunity  of  adopting  remedial 
measures.  Fleming  v.  Gemmill,  1908,  S.  C. 
340;  45  S.  L.  E.  281 ;  15  S.  L.  T.  691. 

6.  River— Pollution  —  Prevention  Acts, 
1876  (39  &  40  Vict.  c.  75),  sees.  3,  8,  20; 
1893  (56  &  57  Vict.  c.  31),  sec.  1— Burgh- 
County  Council — Defences— Relevancy.  — 
In  a  petition  under  the  Eivers  Pollution 
Prevention  Acts  against  certain  burghs 
for  polluting  certain  streams,  held  that  it 
was  an  irrelevant  defence  to  aver  that  the 
streams  were  so  polluted  as  to  be  merely 
sewers  into  which  it  could  not  be  an  offence 
to  pour  sewage.  Lanarkshire  County  Cowwil 
v.  Airdrie  Magistrates;  Lanarkshire  County 
Cowncil  V.  Coatbridge  Magistrates,  1910 
(H.  L.),  47  S.  L.  E.  508;  1910,  1  S.  L.  T. 
351. 

7.  River— Pollution— Prevention  Acts— 
Burgh— County  Coimcil— Title  to   Sue.— 

Where  certain  burghs  against  whom 
petitions  had  been  presented  for  polluting 
certain  streams,  stated  in  defence  that 
prior  to  their  taking  over  the  drainage 
systems  their  inhabitants  had  discharged, 
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and  had  acquired  prescriptive  right  to 
discharge,  sewage  in  these  streams,  and 
that  the  streams  received  chemical  dis- 
charges from  public  works  which  acted  as 
re-agents  and  rendered  innocuous  any 
sewage,  held  irrelevant.  Held  also  that 
an  amended  averment  to  the  effect  that 
there  was  no  pollution  when  the  streams 
entered  the  county  council's  jurisdiction, 
struck  at  the  title  to  sue  conferred  by 
sec.  8  of  the  Elvers  Pollution  Prevention 
Act,  1876,  and  must  be  remitted  to  pro- 
bation. Lanarkshire  County  Council  v. 
Airdrie  Magistrates;  Lanarkshire  County 
Cowndl  V.  Coatbridge  Magistrates,  1907,  4A 
S.  L.  E.  915;  15  S.  L.  T.  311. 

8.  River— Pollution— Remedial  Works- 
Rivers  Pollution  Prevention  Act,  1876, 
sees.  4,  16. — Petition  under  above  sections 
dismissed  after  report,  by  a  man  of  skill, 
in  favour  of  the  respondents.  Midlothian 
County  Cowncil  v.  Pumpherston  Oil  Coy.  Ltd., 
1905,  42  S.  L.  E.  831 ;  13  S.  L.  T.  357. 

9.  River— Riparian  Proprietor— Salmon- 
Fishings. — Eiparian  proprietors  may  not 
by  their  operations  so  affect  the  stream  as 
to  interfere  with  the  salmon-fishings  of 
upper  proprietors.  Earl  of  Kintore  v.  Firie 
&  Sons,  Ltd.,  1906  (H.  L.),  8  F.  16;  43 
S.  L.  E.  838 ;  14  S.  L.  T.  215. 

10.  Water  Power  —  Artificial  Burn  — 
Right  to  Water  for  Mill— Express  Grant 
—Liability  of  Granter  for  Upkeep.— The 
Lord  Ordinary  after  a  proof  held  that  the 
pursuer  had  received  ,  from  defenders' 
authors  a  grant  of  water  power,  but  that 
this  did  not  involve  the  defenders  in 
liability  for  the  upkeep  of  the  dam  and 
sluice  from  which  the  water  was  drawn. 
Strachan  v.  City  of  Aberdeen,  1905  (0.  H.), 
12  S.  L.  T.  725. 

WAYLEAVE 

See  Mines  and  Minerals. 


WITNESS 

See  (1)  Evidence. 

(2)  Justiciary,  voce  Procedure. 

To  Signature  of  Deeds,  see  Writ. 
Statements  Made  by,  in  Precognition, 

see  Slander,  voce  Privilege. 
Warrant  to  Cite  for  Precognition,  see 

Justiciary,  voce  Oppression. 
Skilled  Witness,  see  Expenses,  voce  (1) 

Taxation  ;  (2)  Witness. 


WORDS 

Able-bodied. 

Old  Machar  Parish  Council  v.  Aberdeen 
Parish  Cmmcil,   1912,   S.   C.   26; 
49  S.  L.  E.  20;  1911,  2  S.  L.  T. 
334 
About. 

Coylton   Coal  Coy.  v.   Davidson,   1905, 
7  F.  727;  42  S.  L.  E.  596;  13 
S.  L.  T.  99. 
Accelerated. 

Lord  Advocate  v.  Buchan,  1909,  S.  C. 
(H.  L.)  8;  46  S.  L.  E.  91;  16 
S.  L.  T.  569. 

Accident. 

See  Workmen's  Compensation  Act. 

Accumulations. 

Lindsay's  Trs.,  1911,  S.  C.  584;  48 
S.  L.  E.  470;  1911,  1  S.  L.  T. 
374. 

Acting  in  Concert. 

H.  M.  Advocate  v.  Carrier ons,  1911, 
S.  C.  (J.)  110;  48  S.  L.  E.  804; 
1911,  2  S.  L.  T.  108;  6  Adam,  456. 

Actio  injuriarum. 

Leigh's  Exrx.  v.  Caledonian  Ely.  Coy., 
1913,  S.  C.  838;  50  S.  L.  k  555'; 

1913,  1  S.  L.  T.  373. 

Actio  personalis  moritur  cum  persona. 

Leigh's  Exrx.  v.  Caledonian  Ely.  Coy., 

supra. 
Biley  v.   Ellis,   1910,  S.  C.  934;   47 

S.  L.E.  788;  1910,  2  S.  L.  T.  84. 

Action,  Prosecution,  or  Other  Proceeding. 

Corporation  of  Glasgow  v.  Smithfield  and 
Argentine  Meat  Coy.  Ltd.,  1912, 
S.  C.  364 ;  49  S.  L.  E.  287 ;  1912, 
1  S.  L.  T.  101. 

Actual  Personal  Occupancy. 

Whitelaw  v.  M'Gowan,  1905,  8  F.  332  ; 
43  S.  L.E.  346;  13  S.  L.  T.  714. 

Adapting  for  Sale. 

James  Keith,  Ltd.  v.  Kirkwood,  Idli, 
S.  C.  (J.)  150;  51  S.  L.  E.  664; 

1914,  2  S.  L.  T.  33;  7  Adam,  472. 

AdeoLuate  Relief. 

Cuthill   V.   Inverkeilor  Parish    Council, 
1910,  S.  C.  206;  47  S.  L.  E.  134; 
1909,  2  S.  L.  T.  422. 
Adjacent  to  a  Street. 

M'Intyre  v.  Martm,  1912,  S.  C.  (J.) 
58;  49  S.  L.  E.  781;  1912,  2 
S.  L.  T.  70 ;  6  Adam,  634. 
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Aerated  Water  Shop. 

Mackay  v.  Miller,  1906,  8  F.  (J.)  55  j 
43  S.  L.  E.  392;  13S.  L.  T.  836j 
5  Adam,  43. 
Affecting  the  Fee  of  the  Estate. 

Earl  of  Kinnoull   v.   Haldane,   1911, 
S.    C.    1279;   48  S.  L.  E.   969; 
1911,  2  S.  L.  T.  227. 
Agent. 

Graham  v.  Hart,  1908,  S.  C.  (J.)  26; 
45  S.  L.  E.  332;  15S.  L.  T.  749; 
5  Adam,  457. 
Thomson  v.  Drm,  1914,  1  S.  L.  T.  281. 
Agent  or  OfScer  of  the  Company. 

Findlay  v.  IFaddell,  1910,  S.  C.  670 ;  47 
S.  L.E.  4:78;1910,  IS.L.T.  315. 
Agreement. 

M'Guire  v.  Paterson  &  Coy.,  1913,  S.  C. 
400;    50    S.   L.   E.    289;    1913, 

1  S.  L.  T.  32. 

Agreement  ...  to  Provide  Benefits  to 
Members. 

Wilson  V.  Scottish  Typographical  Associa- 
tion, 1912,  S.  C.  534;  49  S.  L.  E. 
397;  1912,  1  S.  L.  T.  203. 

Love  V.  Amalgamated  Society  of  Litho- 
graphic Printers,  &c.,  1912,  S.  C. 
1078;   49   S.   L.   E.  788;  1912, 

2  S.  L.  T.  50. 

All   Claims   Competent  upon  my  Estate 
through  my  Death. 

Proctor's    Trs.    v.    Proctor,    1905,    42 
S.  L.  E.  566;  13S.  L.  T.  114. 
All  my  Estate. 

Jack's  Exr.  v.  Downie,  1908,  S.  C.  718  ; 
45  S.  L.  E.  545 ;  15  S.  L.  T.  989. 
Along  the  Shore. 

MusselbuiTgh  Real  Estate  Coy.  v.  Magis- 
trates of  Musselburgh,  1905,  7  F. 
(H.  L.)  113;  43  S.  L.  E.  110; 
13  S.  L.  T.  481. 
Among. 

Hay  Cunningham's  Trs.  v.  Blackwell, 
1909,S.  C.  219;  46  S.  L.  E.  175; 
16  S.  L.  T.  592. 

Amongst  the  Families. 
'      Searcy's  Trs.  v.  Allbuary,  1907,  S.  C. 
823 ;  44  S.  L.  E.  536  ;  14  S.  L.  T. 
898. 
And. 

M'Lachlan's  Trs.  v.  Harvey,  1909,  S.  C. 
201;  46S.  L.E.  156;  16S.  L.  T. 
538. 

Antiques. 

Patterson  v.  Landsherg  &  Son,  1905, 
7  F.  675;  42  S.  L.  E.  542;  13 
S.  L.  T.  62. 


Antiques  (contmued) — 

Edgar  v.  Hector,  1912,  S.  C.  348;  49 
S.L.E.  282;  1912,  IS.  L.  T.  93. 
Any  Writing  under  my  Hand. 

Butherford's  Trs.  v.  Dickie,  1907,  S.  C. 
1280;  44  S.  L.  E.  960;  15  S.  L.  T. 
296. 
Applied. 

H.  M.  Advocate  v.  Jacob,  1908,  S.  C. 
(J.)  90;  45  S.  L.  E.  852;  16 
S.  L.  T.  320 ;  5  Adam,  586. 
H.  M.  Advocate  v.  Suits,  Ltd.,  1908, 
S.  C.  1163;  45  S.  L.  E.  886; 
16  S.  L.  T.  323. 

Appoint. 

Watt's  Trs.  v.  Jamieson,  1912,  S.  C. 
1320;  49  S.  L.  E.  983;  1912, 
2  S.  L.  T.  223. 


Apportion. 

's  Trs.  V. 


supra. 

Appropriate  Register. 

Ramsay  v.  Spence,  1909,  S.  C.  1441; 
46S.  L.  E.  810;  1909,  2  S.  L.  T. 
13. 

Approved  Acceptance. 

M'DovmU  &  Nelson's  Tr.  v.  J.  B. 
Snowball  Coy.  Ltd.,  1904,  7  F.  35; 
42  S.  L.  E.  56;  12  S.  L.  T.  393. 

Arising   Out   of  and  in   Course  of  the 
Employment. 

See  Workmen's  Compensation  Act. 

As  Received. 

Macpherson's  Trs.  v.  Macpherson,  1907, 
S.  C.  1067;  44  S.  L.E.  781;  15 
S.  L.  T.  153. 

Assessable  Site  Value. 

Herberts  Trs.  v.  Inland  Revenue,  1913, 
S.  C.  (H.  L.)  34;  50  S.  L.  R. 
569;  1913,  1  S.  L.  T.  437. 

Attributable. 

Glasgow  Coal  Coy.  Ltd.  v.  Sneddtm, 
1905,  7F.  485;  42  S.  L.  E.  365; 
12  S.  L.  T.  717. 

Authorise  Imprisonment. 

Todd  V.  Magowan,  1905,  7  F.  (J.)  50; 
43S.  L.  E.  26;  13  S.  L.  T.  437; 
4  Adam,  544. 

Average  Weekly  Earnings. 

See  Workmen's  Compensation  Act. 


Bar. 


Donaghue  v.  M'Intyre,  1911,  S.  C.  (J.) 
61;  48  S.  L.  E.  310;  1911,  1 
S.  L.  T.  131. 
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Sackground. 

Pm-ter  v.  Nishet,  1912,  S.  C.  400;  49 
S.  L.  E.  386;   1912,  1  S.  L.  T. 
106. 
Back-to-Back  Houses. 

MmrayfieU  Real  Estate  Coy.  Ltd.  v. 
Magistrates  of  Edwhwrgh,  1912, 
S.  C.  217;  49  S.  L.  E.  148;  1911, 
2  S.  L.  T.  464. 

Benefit. 

M'Qmter  v.  Fergusson,  1911,  S.  C.  640; 

48  S.  L.  E.  560;  1911,  1  S.  L.  T. 

295. 
Sorensen  v.  John  Gaff  &  Coy.,  1912, 

S.    C.  1163;   49  S.  L.  E.    896; 

1912,  2  S.  L.  T.  137. 

Betting  House. 

Traynor  v.  Macpherson,  1911,  S.  C. 
(J.)  54;  48  S.  L.  E.  92;  1911, 
1  S.  L.  T.  32 ;  6  Adam,  407. 

Bottle  Washing  Works. 

James  Keith,  Ltd.  v.  Kirkwood,  1914, 
S.  C.  (J.)  150 ;  51  S.  L.  E.  664 ; 
1914,  2  S.  L.  T.  33 ;  7  Adam,  472. 

Bounded  by. 

Boyd  V.  Hamilton,  1907,  S.  C.  912; 
44S.  L.  E.  705;  15  S.  L.  T.  57. 

Breakdown. 

Griertsen  v.  Tumbull  &  Coy.,  1908, 
S.  C.  1101;  45  S.  L.  E.  916; 
15  S.  L.  T.  368. 

Building. 

Dvmcan  v.  Jackson,  1905,  8  F.  323; 
43S.  L.  E.  341;  13  S.  L.  T.  932. 

'Calculated  to  Mislead. 

Williamson  v.  Meikle,  1909,  S.  C.  1272; 
46  S.  L.  E.  915;  1909,  2  S.  L.  T. 
169. 
Capital. 

Scottish  North  American  Trust,  Ltd.  v. 
Inlamd  Revenm,  1912,  S.  C.  (H.  L.) 
26;  49  S.  L.  E.  114;  1911,  2 
S.  L.  T.  472. 

'Carriage. 

Denholm's  Trs.  V.  Denholm,  1908,  S.  C. 

43;  45  S.  L.  E.  32;  15  S.  L.  T. 

429. 
Cause. 

Alexander  v.  James  Little  &  Coy.,  1906, 

8  F.  841 ;  43  S.  L.  E.  607 ;  14 

S.  L.  T.  70. 
Dmald  v.  Dmald,   1913,  S.  C.  274; 

50  S.  L.  E.  155;  1912,  2  S.  L.  T. 

436. 


Charges  on  Coal  and  Pit  Wood. 

Lochgelly  Iron  and  Coal  Coy.  Ltd.  v. 
North  British  Ely.  Coy.,  &c.,  1913, 
50  S.  L.  E.  731 ;  1913,  1  S.  L.  T. 
405. 

Charitable. 

Milne's  Ears.   v.   Aberdeen    University 

Cowrt,  1905,  7  F.  642  ;  42  S.  L.  E. 

533;  12S.  L.  T.  45. 
Gleland's  Trs.  v.  Cleland,  1907,  S.  C. 

591 ;  44  S.  L.  E.  412  ;  14  S.  L.  T. 

806. 
Weir    V.    Crum    Brmm,   1908,   S.   C. 

(H.  L.)  3 ;  45  S.  L.  E.  335 ;  15 

S.  L.  T.  857. 
Dick  V.  Audsley,  1908,  S.  C.  (H.  L.)  27 ; 

45S.  L.E  683;  16  S.  L.  T.  95. 
Allan's  Exrs.  v.  Allan,  1908,  S.  C.  807  ; 

45  S.  L.  E.  579;    15  S.  L.  T. 

1061. 
Hay's  Trs.  v.  Baillie,  1908,  S.  C.  1224; 

45  S.  L.E.  908;  16  S.  L.  T.  294. 
Burgess'  Trs.  v.  Crawford,  1912,  S.  0. 

387;    49   S.   L.   E.   294;    1912, 

1  S.  L.  T.  153. 

Charitable,  Benevolent,  or  Religious  Objects 
or  Purposes. 

Shaw's  Trs.  v.  Esson's  Trs.,  1905,  8  F. 
52 ;  43  S.  L.  E  21 ;  13  S.  L.  T. 
449. 

Charitable  or  Philanthropic  Institutions. 
Mackinnon's  Trs.  v.  Mackinnon,  1909, 
S.   C.   1041;   46  S.  L.  E.   792; 
1909,  2  S.  L.  T.  28. 

Charitable  or  Beligious  Institutions  and 
Societies. 
Grimond  v.  Grimond's  Trs.,  1905,  7  F. 
(H.   L.)  90;   42  S.  L.   E  466; 
12  S.  L.  T.  760. 

Charities    or    Benevolent    or    Beneficent 
Institutions. 
Paterson's  Trs.  v.  Paterson,  1909,  S.  C. 
485;    46   S.   L.   E.    406;    1909, 
1  S.  L.  T.  212. 

Children. 

Gentle's  Trs.  v.  Bunting  and  Others,  1908, 

16  S.  L.  T.  437. 
McDonald's   Trs.    v.    Gordon,    1909,    2 

S.  L.  T.  321. 

Claim. 

Maver  v.  Park.  1905,  8  F.  250;  43 
S.  L.  E.  191  ;  13  S.  L.  T.  618. 

Kilpatrick  v.  Wemyss  Coal  Coy.  Ltd., 
1907,  S.  C.  320 ;  44  S.  L.  E  255  ; 
14  S.  L.  T.  695. 
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Collation. 

Yomiff  V.  Young's  Trs.,  1910,  S.  C.  275  ; 

47  S.  L.  E.  296  ;  1910,  1  S.  L.  T. 
100. 

Collusion. 

Walker  v.   JFalker,   1911,  S.  C.  163; 

48  S.  L.  E.  70;  1910,  2  S.  L.  T. 
306. 

Commiztio. 

Tygack  and  Branfoot  Steamship  Coy. 
Ltd.  V.  Sandeman  &  Sons,  1913, 
S.  C.  (H.  L.)  84 ;  -50  S.  L.  E.  869 ; 
1913,  2  S.  L.  T.  158. 

Common  Close. 

.  Fallance  r.  Campbell,  1909,  S.  C.  (J.) 
9;  46  S.  L.  E.  239;  16  S.  L.  T. 
635. 
Competency. 

Wilsons  and  Clyde  Coal  Coy.  Ltd.    v. 
Cairnduff,  1911,   S.   C.    647;   48 
S.  L.  E.  500;  1911,  1  S.  L.  T. 
369. 
Competent  to  Dispose. 

L(yrd  Advocate  v.  Earl  of  Moray's  Trs., 

1905,  7    F.    (H.    L.)    116;    42 
S.  L.  E.  839;  13  S.  L.  T.  307. 

Lord  Advocate  v.  Gunning's  Trs.,  1907, 
S.  C.  800 ;  44  S.  L.  E.  514 ;  14 
S.  L.  T.  946. 
Competition  of  Title. 

Nicholson  v.    Glasgow  Asylum  for  the 
Blind,  1911,  S.  C.  391;  48S.L.E. 
272;  1911,  1  S.  L.  T.  37. 
Completion  of  the  Purchase. 

Lord  Advocate  v.  Caledonian  Bly.  Coy., 
1908,  S.  C.  566 ;  45  S.  L.  E.  437 ; 
15  S.  L.  T.  906. 
Conducting  Gaming  or  Betting. 

Clark  V.  Dykes,   1906,  8  F.  (J.)   43; 
43S.  L.  E.  389;  13S.  L.  T.  842; 
5  Adam,  17. 
Conjunct  and  Confident. 

Bank  of  Scotland  v.  Gardiner  and  Others, 

1906,  14S.  L.  T.  146. 
Continued     Permanently     as     Dwelling- 
houses. 

Mathieson  v.  Allan's  Trs.,  1914,  S.  C. 

464;    51    S.   L.    E   458;    1914, 

1  S.  L.  T.  308. 
Conveyance  on  Sale. 

Inland  Revenue  v.  Irvine  and  District 

Water  Board,  1905,  43  S.  L.  E. 

649  ;  13  S.  L.  T.  582. 
Franceso  v.  De  Meo,  1908,  S.  C.  7 ;  45 

S.  L.  E.  13  ;  15  S.  L.  T.  387. 
Counter-Claim. 

Macnal  v.  Nelson,  1909,  S.  C.  1102  ;  46 

S.  L.  E.  817;  1909,  2  S.  L.  T.  68. 


Court  Open  and  Accessible  to  the  Public. 

M'Arthur  v.  Magistrates  of  Edinburgh, 
1906,  8  F.  1123;  43  S.  L.  E.  727  ; 
14  S.  L.  T.  151. 

Cousin. 

Copland's  Exrs.  v.  Milne,  1908,  S.  C. 
426;  45S.  L.  E.  314;  15S.L.T. 
733. 

Creditor   Holding    a    Heritable    Security 
with  Power  to  Sell. 

Somervell's  Tr.  v.  Somervell,  1909,  S.  C. 

1125;  46  S.  L.  E.   761;    1909, 

1  S,  L.  T.  555. 
Crime. 

Martin  v.  Boyd,  1908,  S.  C.  (J.)  52; 

45  S.  L.  E.  653 ;  5  Adam,  528. 

Cul-de-Sac. 

Stevenson  v.  Lee,  1910,  S.  C.  14;  47 
S.  L.  E.  11;  1909,  2  S.  L.  T. 
274. 

Danger. 

Thorneycroft  v.  Archibald,  1913,  S.  C. 
(J.)  45;  50  S.  L.  E.  485;  1913, 
1  S.  L.  T.  286 ;  7  Adam,  78. 

Dangerous  or  Injurious  to  Health.  , 

Kirkpatrick  v.  Tovm  Cowndl  of  Maz- 
welton,  1912,  S.  C.  288;  49 
S.  L.  E.  261 ;  1912, 1  S.  L.  T.  65. 

Date  of  Redemption  of  Casualties. 

Pollokshaws  Co-operative  Society,  Ltd.  v. 
Stirling  Maxwell,  1906,  8  F.  638; 
43  S.  L.  E.  375  ;  13  S.  L.  T.  781.  - 

Deed. 

Henderson's  Trs.  v.  Inland  Bevenue, 
1913,  S.C.  987;  50S.L.E.782; 
1913,  2  S.  L.  T.  75. 

Deed  or  Writing. 

Leggat  Brothers  v.  Gray,  1912,  S.  C. 
230;  49  S.  L.  E.  189;  1912, 
1  S.  L.  T.  49. 

Deed  of  Trust. 

Cairns  v.  Davidson,  1913,  S.  C.  1054;. 
50S.  L.  E.  850;  1913,  2S.  L.T. 
118. 

Deemed. 

Lmd  Advocate  v.  Stewart,  1906,  8  F. 

579;  43S.L.E.  465;  13  S.  L.  T. 

945. 
Lard  Advocate  v.  Heywood  Lonsdde'S 

Trs.,  1906,  8  F.  724 ;  43  S.  L.  R. 

529  ;  13  S.  L.  T.  975. 
Default  in  Payment. 

M'Ara  v.  Anderson,  1913,  S.  C.  931; 

50S.  L.  E.  713;  1913, 1  S.  L.  T. 

490. 
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Delivery. 

Dwndas  v.  Phyn,  1914,  S.  C.  (J.)  114; 
51  S.  L.  E.  427 ;  1914,  1  S.  L.  T. 
311;  7  Adam,  414. 

Demurrage. 

Moor  Line  Ltd.  v.  Distillers'  Coy.  Ltd., 
1912,  S.  C.  514;  49  S.  L.  E.  407  ; 
1912,  1  S.  L.  T.  147. 

Dependant. 

See  Workmen's  Compensation  Act. 
Deriving  Right  from. 

Pringle  v.  Carron  Coy.,  1905,  7  F.  820 ; 
42  S.    L.  E.   643;  13  S.   L.   T. 
176. 
Designation. 

Improved    Edinburgh    Property   Invest- 
ment Building  Society  v.    Whites, 
1906,  8  F.  903 ;  43  S.  L.  E.  683 ; 
14  S.  L.  T.  141. 
DosirG* 

Garden's  Exr.  v.  Mare,  1913,  S.  C.  285; 
50  S.  L.  E.  249;  1912,  2  S.  L.  T. 
482. 
Detention  by  Cranes. 

Abchurch  Steamship  Coy.  Ltd.  v.  Stinnes, 
1911,  S.  C.  1010;  48  S.  L.  E.  865; 
1911,  2  S.  L.  T.  72. 
Different  Tenements. 

Murdochs    v.    Inland    Revenue,    1904, 

7  F.   Ill;    42  S.   L.  E.   82;  12 

S.  L.  T.  453. 

Cotton's  Trs.  v.  Inland  Revenue,  1913, 

S.   C.   1126;    50   S.  L.  E.   922; 

1913,  2  S.  L.  T.  185. 

Disposition. 

Lmd  Advocate  v.    Montgomery's    Trs., 

1914,  S.  C.  414  ;  51  S.  L.  E.  377  ; 
1914,  1  S.  L.  T.  255. 

Documents. 

M'Lauchlan  v.  Renton,  1911,  S.  C.  (J.) 
12;  48  S.  L.  E.  96;  1910,  2 
S.  L.  T.  331 ;  6  Adam,  378. 

Double  (of  Feu-Duty). 

Governors  of  Gem-ge  Heriot's  Trust  v. 
i  Lamie's  Trs.,  1912,  S.  C.  875 ;  49 

S.  L.  E.  561 ;  1912,  1   S.  L.  T. 
379. 

Due  Cause. 

Gaunt's    Exrs.    v.    Liquidators    of  La 
Mancha  Syndicate,  Ltd.,  1907,  44 
S.  L.  E-  316  ;  14  S.  L.  T.  675. 
Dwelling-house. 

Prestwick  St.  Nicholas  Golf   Club  Trs. 
•  V.    Prestwick    Corporation,     1909, 

S.    C.    94;   46  S.  L.  E.  77;  16 
S.  L.  T.  442. 


Dwelling-house  v 

Kirkpatrick  v.  Town  Council  of  Max- 
welton,  1912,  S.  C.  288;  49  S.  L.  E. 
261 ;  1912,  1  S.  L.  T.  65. 

Dwelling-house  or  Villa. 

Minister  of  Prestonpans  v.  Heritors,  1905, 

13  S.  L.  T.  463. 
Bainbridge  v.  Campbell,  1912,  S.  C.  92  ; 

49  S.  L.  E.  61;  1911,  2  S.  L.  T. 

373. 

Effects. 

Griffith's  Judicial  Factor  v.  Griffith's  Exr., 

1905,  7  F.  470  ;  42  S.  L.  E.  361 ; 

12  S  L  T  730 
Miller's  Trs.  v.  Miller,  1907,  S.  C.  833; 

44  S.  L.  E.  543  ;  14  S.  L.  T.  904. 
M'Innes  v.  Hill,  1912,  1  S.  L.  T.  80. 

Ef&ciency. 

Kennedy  v.  Glasgow  and  South-Western 
Rly.  Coy.,  1905,  8  F.  13;  43 
S.  L.  E.  31 ;  13  S.  L.  T.  484. 

Ejusdem  generis. 

The  Admiralty  v.  Burns,  1910,  S.  C. 
531 ;  47  S.  L.  E.  481 ;  1910,  1 
S.  L.  T.  277. 

Eligible. 

Love  V.  Amalgamated  Society  of  Litho- 
graphic Printers,  &c.,  1912,  S.  C. 
1078;  49  S.    L.    E.   788;   1912, 
2  S.  L.  T.  50. 
Employer. 

Gorman  v.  Gibson  &  Coy.,  1910,  S.  C. 
317;  47  S.  L.  E.  394;  1910,  1 
S.  L.  T.  177. 

Gilroy  v.  Mackie,  1909,  S.  C.  466 ;  46 
S.  L.  E.  325;  1909,  1  S.  L.  T. 
141. 
Engineering  Work. 

Cooper  &  Greig  v.  Adam,  1905,  7  F. 
681 ;  42  S.  L.  E.  562 ;  13  S.  L.  T. 
286. 

Entailed  Estate. 

Baikie  v.  Governors  of  Kirkwall  Educa- 
tional Trust,  1914,  1  S.  L.  T.  388. 

Estate. 

Jack's  Exr.  v.  Downie,  1908,  S.  C.  718; 
45  S.  L.  E.  545  ;  15  S.  L.  T.  989. 

Exclusively  Appropriated. 

Wood  V.    Western  Cemetery   Coy.  Ltd., 

1912,  S.  C.   1173;  49  S.  L.  E. 

930;  1912,  2  S.  L.  T.  205. 
Exemplary  Damages. 

Black  V.  North  British  Rly.  Coy.,  1908, 

S.  C.  444;  45  S.  L.  E.  340;  15 

S.  L.  T.  840. 
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Exercised  within  the  United  Kingdom. 

Croohton  Brothers  v.  Inland  Revenue, 

1911,  S.  C.  217;  48S.L.E.  134; 
1910,  2  S.  L.  T.  334. 

Macpherson  &  Coy.  v.  Inland  Revenue, 

1912,  S.  C.   1315;    49  S.  L.  E. 
979 ;  1912,  2  S.  L.  T.  174. 

Expenses. 

Anderson's  Trs.  v.  Donaldson  &  Coy. 
Ltd.,  1908,  S.  C.  385 ;  45  S.  L.  E. 
288;  15  S.  L.  T.  702. 

Expenses  of  the  Appeal. 

M'Laughlin  v.  JVempss  Coal  Coy.  Ltd., 
1912,  S.  C.  250;  49S.L.  E.  202; 
1912,  1  S.  L.  T.  55. 

Expenses  in  the  Cause. 

Glasgow  and  SouthrWestern  Ely.  Coy.  v. 
Magistrates  of  Ayr,  1911,  S.  C. 
298;  48  S.  L.  E.  211;  1911,  1 
S.  L.  T.  176. 

Expenses  as  Taxed. 

M'Oregor  v.  Ballachulish  Slate  Quarries 
Cay.    Ltd.,    1908,    S.    C.    1;    45 
S.  L.  E.  9;  15S.  L.  T.  397. 
Expenses  of  First  Trial. 

Connolly  y.  North  British  Ely.  Coy.,  1908, 
S.  C.  422;  45  S.  L.  E.  311;  15 
S.  L.  T.  726. 

Expenses  of  Stated  Case. 

London  and  Edinburgh  Shipping    Coy. 

V.  Broum,   1905,   7    F.  488;    42 

S.  L.  E.  357;  12  S.  L.  T.  694. 
Dempster  v.  Baird  &  Coy.  Ltd.,  1908, 

S.  C.  722 ;  45  S.  L.  E.  432 ;  15 

S.  L.  T.  959. 
McLaughlin  v.  Wemyss  Coal  Coy.  Ltd., 

supra. 

Expressly. 

WhiUhouse  v.  Pickett,  1908,  S.  C. 
(H.  L.)  31;  45  S.  L.  E.  732; 
16  S.  L.  T.  254. 

Factory, 

See  Workmen's  Compensation  Act. 
Fair  Eent. 

Lord  Abinger's  Trs.  v.  Cameron,  1909, 
S.   C.   1245;   46  S.  L.   E.   887; 
1909,  2  S.  L.  T.  104. 
Falsely  and  Fraudulently. 

Gallagher  v.  Faton,   1909,    S.  C.  (J.) 
50;    46    S.    L.'  E.    654;    1909, 
1  S.  L.  T.  399;  6  Adam,  62. 
Family. 

Searcy's  Trs.  v.  Allbmry,  1907,  S.  C 
823;  44S.L.  E.  536;  US.  L.  T. 
898. 


Final  Settlement. 

Lang  v.  St.  Enoch  Shipping  Coy.  Ltd., 
1908,  S.  C.  103;  45  S.  L.  E.  59; 
15  S.  L.  T.  454. 

Fireclay. 

Caledonian  Ely.  Coy.  v.  Glenboig  Union 
Fireclay  Coy.  Ltd.,  1911,  S.  C. 
(H.  L.)  72;  48  S.  L.  E.  526; 
1911,  1  S.  L.  T.  416. 

For  any  other  Purpose. 

The  Admiralty  v.  Bv/rns,  1910,  S.  C. 
531;  47  S.  L.  E.  481;  1910, 
1  S.  L.  T.  277. 

For  Behoof  of  his  Family. 

Michie's  Exr.  v.  Michie,  1905,  7  F. 
509;  42S.  L.  E.  386;  12S.L.T. 
738. 

For  the  Benefit  of. 

Chrystal's  Tr.  v.  Chrystal,  1912,  S.  C. 
1003;  49  S.  L.  E.  726;  1912, 
1  S.  L.  T.  500. 

Foreign  Missions. 

Allan's  Exrs.  v.  Allan,  1908,  S.  C. 
807;  45S.  L.E.  579;  15S.L.T. 
1061. 

Found. 

Martin  v.  M'Intyre,  1910,  S.  C.  (J.) 
72;  47  S.  L.  E.  645;  1910, 
1  S.  L.  T.  385 ;  6  Adam,  252. 

Found  in  a  House. 

M'Intyre  v.  Thomson,  1912,  S.  C.  (J.) 
19;    49    S.    L.    E.    547;    1912, 

1  S.  L.  T.  307 ;  6  Adam,  564. 
M'Intyre  v.    Blackwood,    1914,   S.  C. 

(J.)  165;  51  S.  L.  E.  800;  1914, 

2  S.  L.  T.  100 ;  7  Adam,  494. 

Free  Annual  Income. 

Davidson's  Trs.  v.  Ogilvie,  1910,  S.  C. 
294;    47    S.   L.   E.   248;    1910, 

1  S.  L.  T.  45. 

Free  Bent. 

Mackintosh  v.  Mackintosh,  1913,  S.  G. 
31;    50    S.     L.     E.    22;    1912, 

2  S.  L.  T.  301. 

Free  Yearly  Value. 

Logan,  1912,  49  S.  L.  E.  26;   1911, 
2  S.  L.  T.  322. 
Freestone. 

Caledonian  Rly.  Coy.  v.  Symvngtm,  1912, 
S.  C.  (H.  L.)  9;  49  S.  L.  E.  49; 
1911,  2  S.  L.  T.  411. 

Full  Expenses. 

Mica  Insulator  Coy.  Ltd.  v.  Bruce  Peebles 
&  Coy.  Ltd.,  1907,  S.C.I  293;  44 
S.  L.  E.  674;  15  S.  L.  T.  50. 
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Funds. 

Sibbald  v.  Lord's  Trs.,  1913,  2  S.  L.  T. 
86. 

Genuine. 

Codkley  v.  Addie  <&  Sorts,  Ltd.,   1909, 

S.    C.    545;    46   S.    L.    R.    408; 

1909,  1  S.  L.  T.  261. 
Gordon  v.  Love,  1911,  S.  C.  (J.)  75; 

48  S.  L.  R.  590;  1911,  1  S.  L.  T. 

346  ;  6  Adam,  438. 
ScoU  V.  Jack,  1912,  S.  C.  (J.)  87 ;  49 

S.  L.  R.  989;  1912,  2  S.  L.  T. 

151 ;  6  Adam,  676. 
Fryde  v.  Moore  &  Coy.,   1913,  S.  C. 

457;    50   S.   L.    R.    302;    1913, 

1  S.  L.  T.  49. 
Gift. 

Lofrd  Advocate  v.  Heywood  Lonsdale's 

Trs.,  1906,  8  F.  724 :  43  S.  L.  R. 

529 ;  13  S.  L.  T.  975. 

Good  and  Sufficient  Cause. 

Brown  v.  Mitchell,  1910,  S.  C.  369; 
47  S.  L.  R.  216 ;  1910,  1  S.  L.  T. 
65. 

Goods  of  a  Different  Description. 

Aitken,  Campbell  &  Coy.  Ltd.  v.  Boullen 
&  Gatenby,  1908,  S.  C.  490;  45 
S.  L.  R.  354;  15  S.  L.  T.  776. 

Grade  of  Employment. 

Dalgleish  v.  Edinburgh  Eoperie  and  Sail- 
cloth Coy.  Ltd.,  1913,  S.  C.  1007; 
50  S.  L.  R.  916;  1913,  2  S.  L.  T. 
206. 

Ground- Annual. 

Church  of  Scotland  Endowment  Committee 
V.  Provident  Association  of  London, 
Ltd.,  1914,  S.  C.  165;  51  S.  L.  R. 
120;  1913,  2S.  L.  T.  412. 
Guilty. 

Pater  son  v.  MacLennan,  1914,  S.  C.  (J.) 
123;  51  S.  L.  R.  594;  1914, 
1  S.  L.  T.  459 ;  7  Adam,  428. 

Guilty  as  Libelled. 

Gold  V.  Neilson,  1908,  S.  C.  (J.)  5; 
45  S.  L.  R.  57;  15  S.  L.  T.  458; 
5  Adam,  423. 

Guilty  of  the  Offence  Charged. 

Johnstovey.  Lindsay,  1907,  S.  C.  (J.)  9 ; 

44  S.  L.  R.  55 ;  14  S.  L.  T.  429 ; 

5  Adam,  192. 
Stenhouse  v.  Dykes,  1908,  S.  C.  (J.)  61 ; 

45S.  L.  E.  657;  16  S.  L.  T.  26; 

5  Adam,  553. 

Hand  Over. 

Brownlee  v.  Hobb,  1907,  S.  C.  1302; 
44  S.  L.  R.  876 ;  15  S.  L.  T.  261. 


Harbour  and  Dock  Dues. 

Lochgelly  Iron  and  Coal  Coy.  Ltd.  v. 
Nmih'British  Rly.  Coy.,  &c.,  1913, 
50S.  L.  R.  731;  19i3,  1  S.  L.  T. 
405. 

Harbour  and  its  Precincts. 

Musselburgh  Heal  Estate  Coy.  v.  Magis- 
trates of  Musselburgh,  1905,  7  F. 
(H.  L.)  113;  43  S.  L.  E.  110; 
13  S.  L.  T.  481. 

Harsh  and  Unconscionable. 

Midland  Discount   Coy.   Ltd.    v.   Mac- 
donald,  1909,  S.  C.  477 ;  46  S.  L.  R. 
331 ;  1909,  1  S.  L.  T.  125. 
Heirs. 

Brown  v.  Brown,  1913,  2  S.  L.  T.  314. 

Heirs,  Executors,  and  Assignees. 

Garden's  Exr.  v.  Mme,  1913,  S.  C.  285  ; 
50  S.  L.  R.  249;  1912,  2  S.  L.  T. 

482. 

Heirs,  Executors,  and  Successors  Whom- 
soever. 

Lady  Kinnaird's  Trs.  v.  Ogilvy,  1911, 
S.  C.  1136;  48  S.  L.  E.  917; 
1911,  2  S.  L.  T.  275. 

Heirs  and  Executors  Whomsoever. 

Muirhead's  Trs.  v.  tmrie,  1913,  S.  C. 
85;  50  S.  L.  E.  182;  1913, 
1  S.  L.  T.  5. 

Heir  in  Heritage. 

Robertson,  v.  Robertson  and  Others,  1907, 

15  S.  L.  T.  249. 

Heirs  in  Mobilibus. 

Brown  v.  Bro^on's  Trs.,  1911,  2  S.  L.  T. 

513. 
Hamnai/s  Trs.  v.  Graham,  1913,  S.  C. 

476;    50   S.   L.   E.   310;    1913, 

1  S.  L.  T.  91. 

Heritable  Erection. 

A.  J.  Wilson  &  Coy.  Ltd.  v.  Assessor 
far  Kincardineshire,  1913,  S.  C. 
704;  50  S.  L.  E.  240;  1913, 
1  S.  L.  T.  29. 

High- Water  Mark. 

Christie  v.  Magistrates  of  Leven,  1912, 
S.  C.  678;  49S.  L.  R.  541;  1912, 
1  S.  L.  T.  345. 

Highway. 

Perth  Town  Council  v.  Earl  of  Kimmoull, 

1909,  S.  C.  114;  46S.L.R.  116; 

16  S.  L.  T.  472. 

Magistrates  of  Cumnock,  &c.  v.  Mwrdoch, 

1910,  S.C.  748;  47  S.  L.  R.  639  ; 
1910,  1  S.  L.  T.  417. 
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Hold. 

Anderson's  Trs.  v.  Anderson,  1904,  7  F. 

224;  42S.  L.  E.  167;  12  S.  L.  T. 

533. 
Hope  Johnstone  v.  Sinclair's  Trs.,  1904, 

7  F.   25;    42   S.    L.   E.   30;    12 

S.  L.  T.  384. 

Holder  (of  Shares). 

Paul's  Tr.  v.   Thomas  Justice  &  Sons, 
Ltd.,  1912,  S.  C.  1303  ;  49  S.  L.  E. 
937;  1912,  2  S.  L.  T.  141. 
Holding. 

Taylor  v.  Steel  Maitland,  1913,  S.  C. 
562;    50   S.    L.    E.    395;    1913, 

1  S.  L.  T.  224. 

Yool  V.  Sheplierd,  1914,  S.  C.  689;  51 
S.  L.  E.  639;  1914,  1  S.  L.  T. 
478. 

M'Currach  v.  Seafield's  Trs.,  1914,  S.  C. 
174;    51    S.    L.   E.    141;    1913, 

2  S.  L.  T.  429. 
Hollow  Square. 

Porter  v.  Nisbet,  1912,  S.  C.  400;  49 

S.  L.  E.  386;  1912,  1  S.  L.  T. 

106. 
House. 

Prestwich  St.  Nicholas  Golf  Club  Trs.  v. 

Prestvnch  Corporation,  1909,  S.  C. 

94;  46  S.  L.  E.  77;  16  S.  L.  T. 

442. 

Ice-Cream  Shop. 

M'Laren  v.  TJwinson,  1907,  S.  C.  (J.) 
27  ;  44  S.  L.  E.  251 ;  14  S.  L.  T. 
620 ;  5  Adam,  220. 
In. 

M'Intyre  v.  Thomson,  1912,  S.  C.  (J.) 
19;    49    S.    L.    K.    547;    1912, 

1  S.  L.  T.  307  ;  6  Adam,  564. 
Blackwood  v.  M'Intyre,  1914,  S.  C.  (J.) 

165;    51    S.    L.    E.    800;    1914, 

2  S.  L.  T.  100 ;  7  Adam,  494. 
In  any  Way  Relating  Hereto. 

Muir  V.  Muir,  1906,  8  F.  365;  43 
S.  L.  E.  240  ;  13  S.  L.  T.  658. 

In  Kelation  to. 

Somervell's  Tr.  v.  Somervell,  1909,  S.  C. 
1125;   46    S.  L.   E.   761;   1909, 

1  S.  L.  T.  555. 

In  Search  or  Pursuit  of  Game. 

Nicoll  V.  Strachan,  1913,  S.  C.  (J.)  18; 
50S.  L.  E  120;  1912,  2S.L.  T. 
383  ;  7  Adam,  31. 
In  the  Course  of  its  Business. 

New  Mining  and  Exploring  Syndicate, 
Ltd.  V.  Chalmers  &  Hunter,  1912, 
S.  C.  126;  49  S.  L.  E.  86;  1911, 

2  S.  L.  T.  386. 


In  the  Course  of  its  Business  {continued)— 
Spiers  v.  Elder slie  Steamship  Coy.  Ltd., 

1909,  S.  C.   1259 ;  46  S.  L.  R. 
893 ;  1909,  2  S.  L.  T.  107. 

In  the  Natural  Progress  of  the  Cause. 

Jacobs  V.  Provincial  Motor  Cab  Coy.  Ltd., 

1910,  S.  C.  756  ;  47S.  L.  E.  634; 
1910,  1  S.  L.  T.  392. 

Incapacity. 

See  Workmen's  Compensation  Act. 

Income. 

M'DougaU's  Factor  v.  Watson,  1909, 
S.  C.  215;  46  S.  L.  E.  172;  16 
S.  L.  T.  530. 

Incompetency. 

Bobson  V.  Menzies,  1913,  S.  C.  (J.)  90; 
50  S.  L.  E.  802;  1913,  2S.  L.  T. 
90;  7  Adam,  156. 

Irregularity. 

Corporation  of  Glasgow  v.  Smithfield  and 
Argentine  Meat  Coy.  Ltd.,  1912, 
S.  C.  364;  49  S.  L.  E.  287; 
1912,  1  S.  L.  T.  101. 

Sutherland  v.  Thomson,  1905,  8  F. 
(H.  L.)  1;  43  S.  L.  E.  115;  13 
S.  L.  T.  617. 

Issue. 

Dahiel  r.  Dalziel's  Trs.,  1905,  7  F.  545; 

42  S.  L.  E.  404;  12  S.  L.  T.  793. 
Bannerman  v.  Bannerman's  Trs.,  1906, 

13  S.  L.  T.  754. 

Jointly  and  Severally. 

Hook  V.  M'Callum,  1905,  7  F.  528; 
42  S.  L.  E.  399;  12S.  L.  T.  770. 

Fleming  v.  Gemmill,  1908,  S.  C.  340; 
45  S.  L.  E.  281 ;  15  S.  L.  T.  691. 

Mackenzie  v.  Macallister,  1909,  S.  C. 
367;  46  S.  L.  E.  288;  1909, 
1  S.  L.  T.  62. 

Ellerman  Lines,  Ltd.  v.  Clyde  Naviga- 
tion Trs.,  1909,  S.  C.  690;  46 
S.  L.  E.  472;  1909,  1  S.  L.  T. 
249. 

Ward  V.  Abraham,  1910,  S.  C.  299; 
47  S.  L.  E.  252 ;  1910,  1  S.  L.  T. 
76. 

Just  and  Beneficial. 

Crawford  v.  M'Culloch,  1909,  S.  C. 
1063;  46  S.  L.  E.  749;  1909, 
1  S.  L.  T.  536. 

Just  and  Equitable. 

Black  V.  United  Collieries  Coy.  Ltd., 
1904,  7F.  18;  42  S.  L.  E.  18; 
12  S.  L.  T.  373. 
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Just  and  Equitable  {continued) — 

Symington  v.  Symington's  Quarries,  Ltd., 
1905,  8  F.  121 ;  43  S.  L.  E.  157  ; 
13  S.  L.  T.  509. 
Scobie  V.  Atlas  Steel  fForks,  Ltd.,  1906, 
8  F.  1052 ;  43  S.  L.  E.  739 ;  14 
S.  L.  T.  212. 

Keep  Open. 

M'Intyre  v.  Persichini,  1914,  S.  C.  (J.) 
126;    51   S.   L.   E.    610;    1914, 
1  S.  L.  T.  490;  7  Adam,  433. 
Keeping  an  Aerated  Water  Shop. 

Vellutini  v.  Frnsyth,   1905,    8  F.   (J.) 
8;  43S.L.E.  51;  13S.L.T.517; 

4  Adam,  656. 
Knowingly. 

Gordon  v.  Shaw,  1908,  S.  C.  (J.)  17 ; 
45  S.  L.  E.  328;  15  S.  L.  T.  792; 

5  Adam,  469. 

Lands  and  Heritages. 

Burghead  Harbour  Coy.  Ltd.  v.  George, 

1906,  8  F.  982  ;  43  S.  L.  E.  754 ; 

14  S.  L.  T.  253. 

Inveresk  Paper  Coy.  v.  Assessor  for 
Musselburgh,  1907,  S.  C.  747;  44 
S.  L.  E.  433 ;  14  S.  L.  T.  790. 

Coatbridge  and  Airdrie  Electric  Supply 
Coy.  Ltd.  V.  Assessor  for  Coatbridge, 

1907,  S.    C.    780;   44   S.   L.  E. 
4.^4  ;  14  S.  L.  T.  937. 

Airdrie,  Coatbridge  and  District  Water 
Trs.  V.   Assessor  for  Lanarkshire, 

1908,  S.  C.  596  ;  45  S.  L.  E.  491 ; 

15  S.  L.  T.  889. 

Assessor  for  Aberdeenshire  v.  Lady 
Cowdray,  1911,  S.  C.  970;  48 
S.  L.E.  395;  1911,  IS.  L.T.  231. 

Assessor  for  Aberdeen  v.  Magistrates  of 
Aberdeen,  1913,  S.  C.  712;  50 
S.  L.  E.  244;  1913,  1  S.  L.  T.  38. 

Lawful  Day. 

Bossi  V.  Magistrates  of  Edinburgh,  1904, 
7F.  (H.  L.)85;  42S.  L.  E.  79; 
12  S.  L.  T.  435. 
Lawn. 

Anderson  v.  Dickie,  1914,  S.  C.  706  ;  51 
S.  L.  E.  614  ;  1914,  1  S.  L.  T.  484. 

Leading    Persistently    a    Dishonest     or 
Criminal  Life. 

E.  M.  Advocate  v.  Gillon,  1910,  S.  C. 
(J.)  49  ;  47  S.  L.  E.  444 ;  1910, 
1  S.  L.  T.  411 ;  6  Adam,  205. 

V.  H.  M.  Advocate,  1911,  S.  C. 
(J.)  84;  48  S.  L.  E.  756;  1911, 

1  S.  L.  T.  464;  6  Adam,  451. 
H.  M.  Advocate  v.  Herm,  1914,  S.  C. 

(J.)  7;  51    S.    L.  E.    47;  1913, 

2  S.  L.  T.  309 ;  7  Adam,  246. 


Liabilities. 

Midlothian  County  Council  v.  Magistrates 
of  Musselburgh,  1911,  S.  C.  463; 
48  S.  L.E.  335;  1911,  1  S.  L.  T. 
167. 

Licence  or  Other  Sanction  or  Permit. 

Porcelli  v.  M'Intyre,  1914,  S.  C.  (J.) 
169;  51  S.  L.  E.  751;  1914,  2 
S.  L.  T.  102 ;  7  Adam,  500. 

Liferent  Use  and  Enjoyment. 

Johnstone  v.  Mackenzie's  Trs.,  1912,  S.  C. 

(H.  L.)   106;   49  S.  L.  E.   986; 

1912,  2  S.  L.  T.  226. 
Smart's  Tr.  v.  Smart's  Trs.,  1912,  S.  C. 

87;   49   S.    L.   E.    42;    1911,   2 

S    L    T    379 
Glover's  Trs.  v.  Glcmer,  1913,  S.  C.  115; 

50  S.  L.  E.  71 ;  1912,  2  S.  L.  T. 

357. 
Like. 

Inland  Revenue  v.  Walker,  1913,  S.  C. 

719;   50  S.  L.  E.  470;  1913,  1 

S.  L.  T.  309. 

Linen  Clothes  or  Other  Such  Articles. 
Patience  v.  Mackenzie,  1912,  S.  C.  (J.) 
7;    49    S.    L.  E.    192;    1911,    2 
S.  L.  T.  499 ;  6  Adam,  545. 

Literary  or  Scientific  Institution. 

Inland  Revenue  v.  Juridical  Society  of 
Edinburgh,  1914,  S.  C.  731;  51 
S.  L.  E.  643;  1914,  1  S.  L.  T. 
497. 

Litiscontestation. 

Ratcliffe  v.  Farquharson,  1908,  S.  C. 
(J.)  71;  45  S.  L.  E.  662;  16 
S.  L.  T.  33  ;  5  Adam,  566. 

Loss  and  Expense. 

Barbom  v.  M'Douall,  1914,  S.  C.  844; 
51  S.  L.  E.  720;  1914,  2  S.  L.  T. 
72. 

Lottery. 

Di  Carlo  v.  M'Intyre,  1914,  S.  C.  (J.) 
61;  51  S.  L.  E.  49;  1913,  2 
S.  L.  T.  350 ;  7  Adam,  293. 

Low-Water  Mark. 

Leith  Docks  Commissioners  v.  Magis- 
trates of  Leith,  1911,  S.  C.  1139; 
48  S.  L.E.  919;  1911,  2  S.  L.  T. 
141. 

Maintain  and  Uphold  in  Full  Eflciency 
in  All  Time  Coming. 

Kennedy  v.  Glasgow  and  South-Western 
Rly.  Coy.,  1905,  8  F.  13;  43 
S.  L.  E.  31 ;  13  S.  L.  T.  484. 
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Make  up  the  Sum  of. 

Dundas'  Trs.  v.  Dundas'  Trs.,  1912, 
S.  C.  375;  49S.  L.E.  417;  1912, 

1  S.  L.  T.  141. 
Making  (Payment). 

County  Auditor  of  Lanark  v.  Lambie, 

1905,    7  F.   1049;   42  S.  L.   E. 

615;  13  S.  L.  T.  137. 
Manufacturing  Process. 

James  Keith,  Ltd.  v.  Kirkwood,  1914, 

S.  C.  (J.)  150;  51  S.  L.  E.  664; 

1914,  2  S.  L.  T.  33  ;  7  Adam,  472. 
Matter  Involving  Expenditure. 

County  Council  of  Ayr  v.  Paterson,  1906, 

8  F.  796;  43  S.  L.  E.  594;  14 

S.  L  T.  44. 

Mechanical  Haulage. 

Soutar  V.  Reld,  1913,  S.  C.  (J.)  84;  50 
S.  L.  E.  762;  1913,  2  S.  L.  T.  10; 
7  Adam,  145. 

Medical  Examination  and  Supervision. 

Glasgow  School  Board  v.  Allan,  1913, 
S.  C.  370 ;  50  S.  L.  E.  229  ;  1912, 

2  S.  L.  T.  513. 
Milk. 

Gordon  v.  Love,   1911,  S.  C.  (J.)  75; 

48  S.  L.  E.  590;  1911,  IS.  L.  T. 

346  ;  6  Adam,  438. 
Mine. 

Anderson  v.   Lochgelly  Iron  and  Coal 

Coy.,  1904,  7F.  187;  42  S.  L.  E. 

147;  12S.  L.  T.  479. 
Mineral. 

North  British  Ely.  Coy.  v.  Budhill  Coal 

and  Sandstone   Coy.,  1910,  S.  C. 

(H.  L.)  1  ;  47  S.  L.  E.  23  ;   1909, 

2  S.  L.  T.  331. 
Forth  Bridge  Ely.  Coy.  v.  Incwporation  of 

Guildry  of  Dunfermline,  1909,  S.  C. 

493;    46   S.    L.   E.    399;    1909, 

1  S.  L.  T.  236. 

Caledonian  Ely.  Coy.  v.  Glenhoig  Union 

Fireclay   Coy.   Ltd.,    1911,   S.    C. 

(H.  L.)   72;  48  S.   L.   E.  526; 

1911,  1  S.  L.  T.  416. 
Caledonian  Ely.  Coy.  v.  Symington,  1912, 

S.  C.  (H.  L.)  9 ;  49  S.  L.  E.  49 ; 

1911,  2  S.  L.  T.  411. 
Anstruther's    Trs.    v.    Inland  Bevenue, 

1912,  S.  C.   1165;  49  S.  L.  E. 
843;  1912,  2  S.  L.  T.  111. 

Marquis  of  Linlithgow  v.  North  British 
Ely.  Coy.,  1912,  S.  C.  1327;  49 
S.  L.  E.  804;  1912,  2  S.  L.  T.  22. 
Mining. 

Scullion  V.  Cadzow  Coal  Coy.  Ltd.,  1914, 
S.  C.  36;  51  S.  L.  E.  39;  1913, 

2  S.  L.  T.  271. 


Mistake  or  Other  Seasonable  Cause. 

See  Workmen's  Compensation  Act. 

Nearest  of  Kin  According  to  Law. 

Mwray's  Factor  v.  Melrose,  1910,  S.  C. 
924;  47  S.  L.  E.  778;  1910,  2 
S.  L.  T.  60. 

Nearest  in  Ean. 

Johnston's  Trs.  v.  Dewar,  1911,  S.  C. 
722;  48  S.  L.  E.  582;  1911,  i 
S.  L.  T.  316. 

Necessary  in  Expenses. 

Michie's  Fxr.   v.    Michie,    1905,   7  F. 

509;  42S.  L.  E.  386;  12S.  L.T. 

738. 
A.  B.  V.  C.  B.,  1906,  8  F.   973 ;  43 

S.  L.  E.  731 ;  14  S.  L.  T.  170. 

Negligence. 

Bastable  v.  North  British  Ely.  Coy., 
1912,  S.  C.  555;  49  S.  L.  E. 
446;  1912,  1  S.  L.  T.  259. 

New  Street. 

Glasgow  and  South- Western  Ely.  Coy.  v. 
Hutchism,  1908,  S.  C.  587;  45 
S.  L.  E.  444;  15  S.  L.  T.  901. 

Nextof-Kin.  » 

Lister's  Judicial  Factor  v.  Syme,  1914, 
S.  C.  204;  51S.L.E.  166;  1914, 
1  S.  L.  T.  12. 

Next-of-Kin  according  to  Law  of  Move- 
able Succession  in  Scotland. 

Eutherford's  Trs.  v.  Bickie,  1907,  S.  C. 
1280;44S.L.E.  960;15S.L.T. 
296. 

Non-textile  Factory. 

James  Keith,  Ltd.  v.  Kirkwood,  1914, 

S.  C.  (J.)  150;  51  S.  L.  E.  664; 

1914,  2  S.  L.  T.  33 ;  7  Adam,  472. 
Not  under  Command. 

The  "Jam£S  Joicey  "  v.  The  '-'  Kostrena," 

1908,  S.C.  295;  45S.L.  E.  216; 

15  S.  L.  T.  558. 

Notice  of  Dissent. 

Taylor  v.  Steel  Maitland,  1913,  S.  C. 
562  ;  50  S.  L.  E.  395  ;  1913,  1 
S.  L.  T.  224. 

Obstruction. 

Glasgow  and  South-Western  Ely.  Coy.  v. 
Magistrates  of  Ayr,  1912,  S.  C. 
(H.  L.)87;  50S.  L.  E.  9;  1912, 
1  S.  L.  T.  278. 

Occupied  as  Self-contained  Lodgings. 

Montgomerie-Fleming's  Trs.  v.  Kermedy, 
1912,  S.  C.  1307;  49  S.  L.  E. 
925;  1912,  2  S.  L.  T.  179. 
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Occupier. 

RaTusay  v.  Mackie,  1904,  7  F.  106 ;  42 
S.  L.  R.  114;  12  S.  L.  T.'468. 

Bell  V.  Adam  &  Coy.,  1906,  44  S.  L.  R. 
155 ;  14  S.  L.  T.  494. 

Liptons,  Ltd.  v.  Corporation  of  Glasgow, 
1910,  1  S.  L.  T.  403. 

Officer. 

Findlay  v.  Waddell,  1910,  S.  C.  670 ; 
47  S.  L.  R.  478;  1910,  1  S.  L.  T. 
315. 

Offices. 

Paterson  v.  Lord  Advocate,  1906,  8  F. 
880  ;  43  S.  L.  R.  692  ;  14  S.  L.  T. 
193. 

On  or  About  (Time). 

Smith  V.  Paton,  1913,  S.  C.  1203;  50 
S.  L.  R.  394;  1913,  1  S.  L.  T. 
147. 

One-third  Part  of  the  Annual  Income  of 
Besidue. 

Robertson's  Trs.  v.  Black,  1910,  S.  C. 
1132;  47  S.  L.  R.  839;  1910, 
2  S.  L.  T.  149. 

Oppression. 

Himter  v.  Waddell,  1904,  7  F.  (J.)  61; 

42  S.  L.  R.  47;  12S.  L.  T.  389; 

4  Adam,  417. 
Patrick  Henderson  &  Sons  v.  National 

Telephone   Coy.  Ltd.,  1909,  S.   C. 

(J.)  46;  46  S.  L.  R.  650;   1909, 

1  S.  L.  T.  397  ;  6  Adam,  50. 
Bohson  V.  Menzies,  1913,  S.  C.  (J.)  90; 

50S.  L.  R.  802;  1913,  2  S.  L.  T. 

90. 

Or  any  other  Unavoidable  Cause. 

Abchurch  Steamship  Coy.  Ltd.  v.  Stinnes, 
1911,  S.  C.  1010;  48  S.  L.  R. 
865;  1911,  2S.  L.  T.  72. 

Or  Thereby. 

Hetherington  v.  Golt,  1905,  7  F.  706; 
42  S.  L.  R.  571 ;  13  S.  L.  T.  90. 

Order. 

Magistrates  of  Leith  v.  Irons,  1907,  S.  C. 

384;  44S.  L.  R.  287;  14S.L.  T. 

664. 
Canavan  v.  John  Green  &  Coy.,  1905, 

8  F.  275;  43  S.  L.  R.  200;  13 

S.  L.  T.  679. 

Ordinary  Sheriff  Court. 

Hamilton  v.  Kerr,  1904,  7  F.  182;  42 
S.  L.  R.  142;  12  S.  L.  T.  490. 

Other  Purposes. 

Crichton  Stuart  v.  Ogilne,  1914,  S.  C. 
888;  51  S.  L.  R.  761;  1914,  2 
S.  L.  T.  116. 


Owner. 

Phyn  V.  Kenyon,  1905,  7  F.  (J.)  47; 

42  S.  L.  R.  382;  12S.  L.  T.  754; 

4  Adam,  528. 
Magistrates  of  Leith  v.  Irons,  1907,  S.  C. 

384;  44S.  L.R.287;  14S.L.  T.664. 
Richardson    v.    Gumley    &    Davidson, 

1913,  2  S.  L.  T.  236. 

Paid-up  Share  Capital. 

Newhurgh  and  North  Fife  Rly.  Coy.  v. 
North  British  Rly.  Coy.,  1913,  S.  C. 
1166;    50  S.   L.   R.   929;    1913, 
2  S.  L.  T.  212. 
Parole  Evidence. 

M'Adam  v.  Scott,  1913,   50  S.  L.  R. 
264;  1913,  1  S.  L.  T.  12. 
Part  of  a  Railway. 

Glasgow  and  South-Western  Rly.  Coy.  v. 
Hutchison,  1908,  S.  C.  587;  45 
S.  L.  R.  444 ;  15  S.  L.  T.  901. 
Glasgow  and  South- Western  Rly.  Coy.  v. 
Magistrates  of  Ayr,  1909,  S.  C.  41 ; 
46  S.  L.  R.  57  ;  16  S.  L.  T.  423. 
Glasgow  and  South- Western  Rly.  Coy.  v. 
Magistrates  of  Ayr,  1912,  S.  C. 
(H.  L.)  87;  50  8.  L.  R.  9;  1912, 

1  S.  L.  T.  278. 

Particular  Locality. 

Black   V.    Magistrates   of  Grangemouth, 
1907,  S.  C.  218  ;  44  S.  L.  R.  185  ; 
14  S.  L.  T.  548. 
Particular  Part  or  Branch  of  the  Litigation. 

Earl  of  Lauderdale  V.  Wedderburn,  1911, 
S.  C.   4;   48  S.  L.  R.  3;   1910, 

2  S.  L.  T.  209. 
Party  Interested. 

W.  Baird  &  Coy.  Ltd.  v.  Ancient  Order 
of  Foresters,  1914,  S.  C.  966 ;  51 
S.  L.  R.  819  ;  1914,  2  S.  L.  T.  206. 
Passage. 

Hasson  v.  Neilson,  1908,  S.  C.  (J.)  57; 
45S.  L.  R.  649;  16  S.  L.  T.  24; 
5  Adam,  520. 

Vallance  v.  Campbell,  1909,  S.  C.  (J.)  9 ; 

46  S.  L.  R.  239;  16  S.  L.  T.  635; 
5  Adam,  635. 

Peacefully  Persuading. 

Wilson  V.  Renton,  1910,  S.  0.  (J.)  32  ; 

47  S.  L.  R.  209 ;  1910,  1  S.  L.  T. 
30  ;  6  Adam,  166. 

Permitted. 

Dundas  v.  Phyn,  1914,  S.  C.  (J.)  114; 
51  S.  L.  R.  427 ;  1914, 1  S.  L.  T. 
311 ;  7  Adam,  414. 
Person. 

Colguhoun  v.  Magistrates  of  Dumbarton, 
1907,  S.  C.  (J.)  57;  44  S.  L.  R. 
465;  14S.L.T.847;5Adam,275. 
37 
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Person  (continued) — 

Nairn  v.  University  Courts  of  St.  Andrews 
and  Edinburgh,  1909,  S.  C.  (H.  L.) 
10;  46  S.  L.  E.  182;  16  S.  L.  T. 
619. 
Curtis  V.  Old  Monhlaiid  Conservative 
Association,  1904,  8  F.  (H.  L.)  9; 
43  S.  L.  E.  119;  13  S.  L.  T.  649. 
Person  having  a  Limited  Interest. 

Lord  Advocate  v.  Earl  of  Moray's  Trs., 
1905,    7    F.    (H.    L.)    116;    42 
S.  L.  E.  839 ;  13  S.  L.  T.  307. 
Personal  Security. 

Sim  V.  Muir's  Trs.,  1906,  8  F.  1091; 
43  S.  L.  E.  795 ;  14  S.  L.  T.  291. 
Place. 

Flannagan  v.  Hill,  1904,  7  F.  (J.)  26 ; 
42S.  L.  E.  224;  12  S.  L.  T.  588; 

4  Adam,  480. 

Clarh  V.  Dyhes,  1906,  8  F.  (J.)  43 ;  43 
S.  L.  E.  389;  13  S.  L.  T.  842; 

5  Adam,  17. 

Vallance  v.  Campbell,  1906,  8  F.  (J.) 
62  ;  43  S.  L.  E.  507  ;  13  S.  L.  T. 
969  ;  5  Adam,  70. 

Place  Adjacent  to  a  Street  or  Highway. 
M'Intyre  v.  Morton,  1912,  S.  C.   (J.) 
58;    49    S.   L.    E.    781;    1912, 
2  S.  L.  T.  70 ;  6  Adam,  634. 
Place  of  Business. 

Lord  Advocate  v.  Huron  and  Erie  Loan 
and  Savings  Coy.,  1911,  S.  C.  612 ; 
48  S.  L.  E.  554;  1911,1  S.  L.  T. 
280. 
Plant. 

Hosie  V.  Fred.  M.  Walker,  Ltd.,  1907, 
S.  C.  134;  43  S.  L.  E.  151;  14 
S.  L.  T.  492. 

Police  Establishment. 

Parish  Council  of  Edinburgh  v.  Magis- 
trates of  Edinburgh,  1907,  S.  C. 
1079;44S.L.  E.  811;  15  S.  L.  T. 
174. 

Policy-holder. 

Liquidators  of  Glasgow  Assurance  Cor- 
poration, Ltd.  V.  Welsh  Insurance 
Corporation,  Ltd.,  1914,  S.  C.  320; 
51  S.  L.  E.  271 ;  1914,  1  S.  L.  T. 
139. 

Poor  of  the  Parish. 

Parish  Council  of  Kinloss  v.  Morgan, 
1908,  S.  C.  192  ;  45  S.  L.  E.  181 ; 
15  S.  L.  T.  601. 

Power  to  Sell. 

Somervell's  Tr.  v.  Somervell,  1909,  S.  C. 
1125;  46  S.  L.  E.  761;  1909, 
1  S.  L.  T.  555. 


Precincts  of  Harbour. 

Musselburgh  Real  Estate  Coy.  v.  Magis- 
trates of  Musselburgh,  1905,  7  F 
(H.  L.)  113;  43  S.  L.  E.  110; 
13  S.  L.  T.  481. 

Present  Bent. 

Marquis  of  Breadalbane  v.   Robertson, 
1914,  S.  C.  215;  51  S.L.  E.  156; 
1914,  1  S.  L.  T.  19. 
Prevent  or  Delay  the  Loading. 

"Arden"     Steamship     Coy.     Ltd.     v. 
Mathwin  &  Son,  1912,  S.  C.  211  • 
49  S.  L.  E.  143;  1911,  2  S.  L.  T. 
450. 
Primarily  Agricultural  or  Pastoral. 

Howatson  v.  M'Clyrrumt,   1914,  S.  C 
159;    51    S.   L.    E.    153;    1913, 
2  S.  L.  T.  441. 
Private  Dwelling-house. 

Airdrie,  Coatbridge,  and  District  Water 
Trs.  V.  Flanagan,  1906,  8  F.  932; 
43  S.  L.  E.  422;  13  S.  L.  T.  880. 
Private  Street. 

Glasgow  and  South- Western  Rly.  Coy.  v. 

Hutchison,   1908,   S.   C.    587;  45 

S.  L.  E.  444 ;  15  S.  L.  T.  901. 

Glasgow  and  South- Western  Rly.  Coy.  v. 

Magistrates  of  Ayr,  1909,  S.  C.  41 ; 

46  S.L.  E.  57;  16  S.L.  T.  423. 
Dunfermline  Town  Council  v.  Eintoul, 

1911,  S.C.  737;  43S.L.E.  602; 

1911,  1  S.  L.  T.  329. 
Magistrates  of  Alloa  v.   Wilson,  1913, 

S.  C.  6;  50  S.  L.  E.  34;  1912, 
2  S.  L.  T.  287. 
Proceeding  Consequential. 

Rosie  V.  Mackay,  1912,  S.  C.  (H.  L.)  7; 
49  S.  L.  E.  48;  1911,  2  S.  L.  T. 
401. 

Profits  or  Grains  brought  into  Charge. 

Lord  Advocate  v.  Edinburgh  Life  Assur- 
ance Coy.,  1910,  S.  C.  (H.  L.)  13; 

47  S.  L.  E.  94;  1909,  2  S.  L.  T. 
394. 

Proper  Facilities. 

Dalmellington  Iron  Coy.  Ltd.  v.  Mackewm, ' 

1912,  S.  C.  (J.)  63;  45  S.  LE. 
763;1912,  2S.  L.  T.  39;6Adam, 
629. 

Property. 

Lanark  County  Council  v.  Magistrates  of 
Motherwell,  1912,  S.  C.  1251;  49 
S.  L.  E.  952;  1912,  1  S.  L.  T. 
504 ;  2  S.  L.  T.  229. 
Property  of  Bankrupt. 

Salaman  v.  Tod,  1911,  S.  C.  1214;  48 
S.  L.  E.974;1911,  2S.L.T,  172. 
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Proprietor. 

Scottish  Union  and  National  Insurant 

Coy.  V.  Smeaton,  1904,  7  F.  174; 

42  S.  L.  K.  162;  12S.  L.  T.  537. 
Prorogate. 

Macnaby.  Nelson,  1909,  S  .0.  1102  ;  46 

S.  L.  E.  817;  1909,  2  S.  L.  T.  68. 
Provisions  for  Raising  Portions. 

Colquhoun's   Trs.    v.    Colquhoun,    1907, 

S.  G.  346;  44  S.  L.  E.  269;  14 

S.  L.  T.  647. 
MacJcay's  Trs.  v.  Mackay,  1909,  S.  C. 

139  ;  46  S.  L.  E.  147  ;  16  S.  L.  T. 

639. 

Public  Footpath. 

Taylor  v.  Magistrates  of  Saltcoats,  1912, 
S.  C.  880  ;  49  S.  L.  E.  593  ;  1912, 

1  S.  L.  T.  363. 

Public  Funds. 

Kirk's  Trs.,  1904,  12  S.  L.  T.  528. 

Public  Highway. 

Corporation  of  Glasgcno  v.  Caledonian 
Ely.  Coy.,  1909,  S.  C.  (H.  L.)  5; 

46  S.  L.  E.  30;  16  S.  L.  T.  469. 

Public  Passage. 

Lang  v.   JFalker,  1910,  S.  C.  (J.)  41 ; 

47  S.  L.  E.  162;  1909,  2  S.  L.  T. 
462;  6  Adam,  180. 

Public  Place. 

Breslin  v.  TJwmson,  1910,  S.  C.  (J.)  5  ; 
47  S.  L.  E.  154;  1909,  2  S.  L.  T. 
402;  6  Adam,  134. 
TFoods  V.  Lindsay,  1910,  S.  C.  (J.)  88  ; 

47  S.  L.E.  774;  1910,  2  S.  L.  T. 
68  ;  6  Adam,  294. 

JFalker  v.  Eeid,  1911,  S.  C.  (J.)  41; 

48  S.  L.  E.  99 ;  1910,  2  S.  L.  T. 
384  ;  6  Adam,  358. 

Campbell  v.  Kerr,  1912,  S.  C.  (J.)  10; 

49  S.  L.E.  197;  1911,  2  S.  L.  T. 
500  ;  6  Adam,  550. 

Public  Show. 

Allan  V.  Neilson,  1908,  S.  C.  (J.)  76 ; 
45S.  L.  E.  788;  16S.  L.  T.  178; 
5  Adam,  573. 

Public  Show  or  other  like  Place  of  Public 
Entertainment. 

Patricks.  Wood,  1905,  8  F.  (J.)  4;  43 
S.  L.  E.  46;  13  S.  L.  T.   520; 
4  Adam,  648. 
Public  Street. 

Magistrates  of  Alloa  v.  Wilson,  1913, 
S.  C.  6;  50  S.  L.  E.  34;  1912, 

2  S.  L.  T.  287. 

Taylor  v.  Magistrates  of  Saltcoats,  1912, 
S.  0.  880;  49  S.  L.E.  593;  1912, 
1  S.  L.  T.  363. 


Question. 

Ellis  V,  Lochgelly  Iron  and  Coal  Coy.  Ltd., 
1909,  S.  C.  1278;  46  S.  L.  E. 
960;  1909,  2  S.  L.  T.  224. 

Eimter  v.  John  Brown  &  Coy.  Ltd., 
1912,  S.C.  996;  49  S.  L.E.  695; 

1912,  1  S.  L.  T.  487. 
Freeland  v.  Summerlee  Iron  Coy.  Ltd., 

1913,  S.  C.  (H.  L.)8;  50  S.  L.  E. 
518;  1913,  1  S.  L.  T.  239. 

Quick  Dispatch. 

Crown  Steamship   Coy.   Ltd.   v.  Leitch, 

1908,  S.  C.  506  ;  45  S.  L.  E.  402 ; 
15  S.  L.  T.  811. 

Railway. 

Corporation  of  Glasgow  v.  Assessor  of 
Railways,   1911,  S.  C.   1364;  48 
S.  L.  E.  4;  1911,1  S.  L.  T.  383. 
Reasonable  Cause. 

M'Ewan  v.  M'Ewan,  1908,  S.  C.  1263  ; 
45  S.  L.  E.  923 ;  16  S.  L.  T.  342. 

Devons  v.  Anderson  &  Sons,  1911,  S.  C. 
181;    48   S.    L.    E.    187;    1910, 
2  S.  L.  T.  401. 
Reasonable  Excuse. 

Gillies  V.  Quigley,  1905,   8  F.  (J.)  1 ; 

42  S.  L.  E.'  740;  13  S.  L.  T.  254  ; 
4  Adam,  601. 

Macrorie  v.  Forman,  1905,  8  F.  (J.)  23  ; 

43  S.  L.  E.  63;  13  S.  L.  T.  527; 
4  Adam,  682. 

Reasonable  Facilities. 

John  Watson,  Ltd.  v.   Caledonian  Ely. 
Coy.,  1910,  S.  C.  1066  ;  47  S.  L.  E. 
848;  1910,  2  S.  L.  T.  175. 
Reasonable  Offer. 

Bradslmiu  v.  Kirkwood  &  Sons,   1904, 
7  F.  249;  42  S.  L.  E.   187;  12 
S.  L.  T.  548. 
Receipt  of  any  Profits. 

Crooksion  Brothers  v.  Inland   Bevenue, 
1911,  S.  C.  217;  48S.  L.E.  134; 
1910,  2  S.  L.  T.  334. 
Received  in  Great  Britain. 

Scottish  Widows'  Fund  v.  Inland  Bevenue, 

1909,  S.  C.   1372;   46  S.  L.  E. 
993  ;  1909,  2  S.  L.  T.  255. 

Scottish  Provident  Institution  v.  Inland 
Revenue,     1912,    S.    C.    452;    49 
S.  L.  E.  435;   1912,  1  S.  L.  T. 
183. 
Recovered  (Compensation). 

Wright  v.  Lindsay,  1912,  S.  C.  189 ;  49 
S.  L.E.  210;  1911,  2S.  L.  T.  444. 
Redeemable. 

British  Linen  Bank  v.  Magistrates  of 
Edinburgh,  1913,  S.  C.  (H.  L.)  4 ; 
50  S.  L.  E.31;  1912,  2  S.  L.  T.  310. 
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Regular  Employment. 

Lawrie  v.  Brown  &  Coy.  Ltd.,  1908,  S.  C. 
705;  45S.L.  E.  477;  15  S.  L.  T. 
981. 

Relating  to. 

Allan  V.  Alexander's  Trs.,  1908,  16 
S.  L.  T.  491. 

Relations  of  Like  Degree  in  Scotland. 

Argo  V.  Elmslie,  1905,  8  F.  67 ;  43 
S.  L.  E.  23 ;  13  S.  L.  T.  480. 

Bemnnerated. 

Colgulmm  v.  JVoolfe,  1912,  S.  C.  1190; 
49  S.  L.  E.  911;  1912,  2  S.L.  T. 
169. 
Kent. 

Marquis  of  Breadalbane  v.   Bdbertson, 
1914,  S.C.  215;  51  S.  L.  E.  156; 
1914,  1  S.  L.  T.  19. 
Resided. 

Edinburgh  Parish  Council  v.  Local 
Government  Board  for  Scotland, 
1914,  S.  C.  241 ;  51  S.  L.  E.  192; 
1914,  1  S.  L.  T.  58. 

Residing  in  the  United  Kingdom. 

Turnhull  v.  Inland  Bevenue,  1904,  7  F. 

1;  42  S.  L.  E.  15;  12  S.  L.  T. 

367. 
Inland   Bevenue   v.   Cadwalader,  1904, 

7  F.    146;  42  S.  L.  E.   116;  12 

S.  L.  T.  449. 

Results  from. 

See  Workmen's  Compensation  Act. 

Right  or  Privilege  Exercised. 

Freemen  of  Prestmck  v.  Magistrates  of 
Presiwick,    1905,    7   F.    602;    42 
S.L.  E.  447;  12  S.  L.  T.  820. 
Salvage  Services. 

The  Clan   Steam   Trawling   Coy.    Ltd. 
V.  Aberdeen  Steam  Trawling  and 
Fishing  Coy.,  1908,  S.  C.  651  ;  45 
S.  L.  E.  462;  15  S.  L.  T.  897. 
Sandstone. 

North  British  Bly.  Coy.  v.  Budhill  Coal 
and  Sandstone  Coy.,  1910,  S.  C. 
(H.  L.)  1 ;  47  S.  L.  E.  23 ;  1909, 
2  S.  L.  T.  331. 

Sea-Beach. 

Magistrates  of  Musselburgh  v.  Mussel- 
burgh Eeal  Estate  Coy.  Ltd.,  1904, 
7  F.  308;  42  S.  L.  E.  247;  12 
S.  L.  T.  636. 

Separately  and  as  Sole  Tenant. 

V.  Douglas,  1912,  S.  C.  635;  49 
S.  L.  E.  178;  1911,  2  S.  L.  T. 
480. 


Seciuestration. 

Sinclair  v.  Edinburgh  Parish  Council 
1909,  S.  C.  1353  ;  46  S.  L.  E.  973  ; 
1909,  2  S.  L.  T.  189. 

Serious  and  Wilful  Misconduct. 

See  Workmen's  Compensation  Act.. 
Settled  Property. 

Lord  Advocate  v.   Stewart,   1906,  8  F. 

579 ;  43  S.  L.  E.  465 ;  13  S.  L.  T. 

945. 

Settlement. 

Inland  Bevenue  v.  Turnbull's  Trs.,  1909, 
S.  C.  (H.  L.)  35;  46  S.  L.  E. 
791 ;  1909,  2  S.  L.  T.  103. 

Shelter  from  the  Weather. 

Dalmellington  Iron  Coy.  Ltd.  v.  Mac- 
kenna,  1912,  S.  C.  (J.)  63;  49' 
S.  L.  E.  763;  1912,  2  S.L.  T.  39  > 
6  Adam,  629. 

Ship's  Provisions. 

Fraserburgh   Harbour  Commissioners  v> 
Will,  1913,  1  S.  L.  T.  388. 
Special  Services. 

Caledonian  Bly.    Coy.    v.    Hamilton  &■ 
Calder,  1906,  8  F.  918 ;  43  S.  L.  E. 
696  ;  14  S.  L.  T.  156. 
Stank. 

Polloh    V.   M'Cabe,    1910,    S.    C.    (J.) 
23;    47   S.  L.   E.   245;    1910,  1 
S.  L.  T.  83  ;  6  Adam,  139. 
Statute  Labour  Road. 

Perth  Town  Council  v.  Earl  of  Kinmully 
1909,  S.  C.  114;  46S.L.E.  116; 
16  S.  L.  T.  472. 

Stop  the  Working  (of  Minerals). 

Marquis  of  Linlithpow  v.  North  British 
Bly.  Coy.,  1914,  S.  C.  (H.  L.)  38; 
51  S.  L.  E.  626;  1914,  1  S.  L.  T. 
374. 

Stoppage  at  Collieries. 

"  Arden "  Steamship  Coy.  Ltd.  v. 
Mathwin  &  Son,  1912,  S.  C.  211  ; 
49S.  L.  E.  143;  1911,  2  S.  L.  T. 
450. 

Stoppage  on  Railway. 

Glasgow  Navigation  Coy.  Ltd.  v.  Iron  Ore- 
Coy.  Ltd.,   1909,  S.  C.  1414;  46 
S.  L.  E.  908 ;  1909,  2  S.  L.  T.  133. 
Stream. 

Magistrates    of    Coatbridge    v.    County- 
Council  of  Lanark,  1910,  47  S.  L.  E. 
508;  1910,  1  S.  L.  T.  35L 
Street. 

Fallance  v.  Campbell,  1906,  8  F.  (J.> 
62;  43S.  L.  E.  507;  13  S.  L  T. 
968 ;  5  Adam.  70. 
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Street  (continued) — 

Smithy.  Dykes,  1907,  S.  C.  (J.)  17 ;  43 

S.  L.  E.  106;  14  S.  L.  T.  438; 

5  Adam,  206. 
Hasson  v.  Neilson,  1908,  S.  C.  (J.)  57 ; 

45  S.  L.  E.  649;  16  S.  L.  T.  24; 
5  Adam,  520. 

Fallance  v.  Campbell,  1909,  S.  C.  (J.) 
9 ;  46  S.  L.  E.  239 ;  16  S.  L.  T. 
635 ;  5  Adam,  635. 

Glasgow  and  Souihr  Western  Ely.  Coy.  v. 
Hutchinson,  1908,  S.  C.  587;  45 
S.  L.  E.  444;  15  S.  L.  T.  901. 

Glasgow  and  South-Western  Ely.  Coy.  v. 
Magistrates  of  Ayr,  1909,  S.  C.  41 ; 

46  S.  L.  E.  57  ;  16  S.  L.  T.  423. 
Queen  v.   Wilsmi,  1910,  S.  C.  (J.)  62 ; 

47  S.  L.  E.  468 ;  1910,  1  S.  L.  T. 
261 ;  6  Adam,  238. 

Martin  v.  M'Intyre,  1910,  S.  C.  (J.)  72  ; 

47  S.  L.  E.  645;  1910,  IS.  L.  T. 

385  ;  6  Adam,  252. 
Glasgow  and  South- Western  Ely.  Coy.  v. 

Magistrates  of  Ayr,   1912,   S.   C. 

(H.L.),  87;  50  S!  L.  E.  9;  1912, 

1  S.  L.  T.  278. 
Student. 

Blyth  Scholarship  Fund,  Trs.  v.  University 

Court  of  St.  Andrews,  1905,  7  F. 

855;  42  S.  L.  E.  652  ;  13  S.  L.  T. 

193. 
Sum  Charged  on. 

Alexander's    Trs.   v.   Alexander's   Trs., 

1910,  S.  C.  637;  47  S.  L.  E.  537  ; 

1910,  1  S.  L.  T.  287. 

Sums  Decerned  for  Aliment. 

Gle')iday  v.  Johnston,  1905,  8  F.  24  ;  43 
S.  L.  E.  38;  13  S.  L.  T.  467. 
Summary  Cause. 

Duke  of  Argyll  v.  Muir,  1 910,  S.  C.  96;  47 
S.  L  E.  67  ;  1909,  2  S.  L.  T.  347. 
AJyraliams,  Ltd.  v.  Campbell,  1911,  S.  C. 
353;  48  S.  L.  E.   191;  1911,    1 
S.  L.  T.  2. 
Price  V.  Canadian  Pacific  Ely.  Coy.,  1911, 
S.  C.  631;  48S.  L.  E.  558;  1911, 
1  S.  L.  T.  311. 
Summary  E^'ection. 

Campbell's  Trs.  v.  O'Neill,  1911,  S.  C. 
188;  48  S.  L.  E.  115;  1910,  2 
S.  L.  T.  392. 
Superfluous  Lands. 

Brown. V.  Nwth  British  Ely.  Coy.,  1906, 
8  F.  534;  43  S.  L.  E.  327;  13 
S.  L.  T.  797. 
Survivors  or  Survivor. 

Smith's  Trs.  v.  Smith's  Trs.,  1905, 
7  F.  815;  42  S.  L.  R.  657;  13 
S.  L.  T.  190. 


Suspected  of. 

Maclean  v.  Laidlaw,  1909,  S.  C.  (J.) 
68;  46  S.  L.  E.  877;  1909,  2 
S.  L.  T.  140;  6  Adam,  93. 

Tacit  Relocation. 

Stanley,   Ltd.    v.    Hanway,    1911,    48 
S.  L.  E.  757;  1911,  2  S.  L.  T.  2. 
Take. 

Gordon  v.    Hansen,    1914,  S.    C.    (J.) 
131;    51    S.    L.    E.    669;    1914, 
2  S.  L.  T.  5 ;  7  Adam,  441. 
Taking  Estate  by  Succession. 

Fenton  Livingstone  v.    Crichton's    Trs., 
1908,   S.  0.   1208  ;  45  S.  L.  E. 
806  ;  16  S.  L.  T.  298. 
Tenantable  Condition  and  Repair. 

Davidson  v.   Logan,  1908,  S.  C.  350; 
45  S.  L.  E.  142;  15  S.  L.  T.  565. 
Tenement. 

M' Arthur  v.  Magistrates  of  Edinburgh, 

1906,  8  F.  1123 ;  43  S.  L.  E.  727  ; 

14  S.  L.  T.  151. 

Bainbridge  v.  Campbell,  1912,  S.  C.  92  ; 

49  S.  L.  E.  61;  1911,  2  S.  L.  T.  373. 

ICirkpatrick  v.    Town  Council  of  Max- 

welton,     1912,    S.     0.    288;     49 

S.  L.  E.  261;  1912,  1  S.  L.  T.  65. 

Terminals. 

Newburgh  and  North  Fife  Ely.  Coy.  v. 
Nmih  British  Ely.  Coy.,  1913,  S.  C. 
1166;  50   S.   L.   E.  929;  1913, 
2  S.  L.  T.  212. 
Terminal  Services. 

Caledonian  Ely.   Coy.   v.   Hamilton   & 
Calder,  1906,  8  F.  918;  43  S.  L.  E. 
696;  14  S.  L.  T.  156. 
Then. 

Taylor  v.  SteelMaitland,   1913,  S.  C. 
562;  50  S.  L.  E.   395;   1913,   1 
S.  L.  T.  224. 
Tholed  an  Assize. 

Hilson  V.  Easson,  1914,  S.  C.  (J.)  99; 
51  S.  L.  E.  392;  1914,  1  S.  L.  T. 
275 ;  7  Adam,  390. 
Tramway. 

Corporation  of  Glasgow  v.  Assessor  of 
Railways,  1911,  S.  C.  1364;  48 
S.  L.E.  4;  1911,  1  S.  L.  T.  383. 

Ultimate  Beneficial  Interest. 

Duke  of  Argyll  v.  Gralmn's  Trs.,  1912, 
S.    C.    566;    49   S.    L.    E.    442; 
1912,  1  S.  L.  T.  265. 
Undertaker. 

See  Workmen's  Compensation  Act. 
Unenclosed  Ground. 

Campbell  v.  Kerr,  1912,  S.  0.  (J.)  10 ; 
49  S.  L.E.  197;  1911,  2  S.  L.  T. 
500 ;  6  Adam,  550. 
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Unseemly. 

Murray's     Trs.     v.     Trustees    for    St. 

Margaret's    Convent,    1907,    S.    C. 

(H.  L.)  8;  44  S.  L.  R.  633;  15 

S.  L.  T.  2. 
Used  Exclusively  in  Connection  with. 

M'Art/iur  v.  Magistrates  of  Edinburgh, 

1906,  8  F.  1123;  43  S.  L.  E.  727  ; 

14  S.  L.  T.  151. 

Valuable  Consideration. 

Dohell,  Becket  &  Coy.  v.  Neilson,  1904, 

7  F.  281;  42  S.  L.  R.  279;   12 

S.  L.  T.  543. 
Value. 

Bromi.  V.  Mitchell,   1910,   S.  C.   369; 

47  S.  L.  E.  216;  1910,  1  S.  L.  T. 

65. 
Villas  or  Dwelling-houses. 

Bainbriclqe  v.  Campbell,  1912,  S.  C.  92  ; 

49S.  E.  61;  1911,  2S.  L.  T.  373. 
Minister  of  Prestonpans  v.  Heritm's,  1905, 

13  S.  L.  T.  463. 
Voluntary  School. 

Oovernws  of  George  Watson's  Hospital  v. 

Edinburgh   Parish   Council,    1907, 

45S.  L.  E.  399;  15  S.  L.  T.  440. 

Warehouse. 

M'Ewan  v.  Magistrates  of  Perth,  1905, 

7  F.  714;  42  S.  L.  E.  456;  12 
S.  L.  T.  846. 

Watching  Fee. 

Thorns  V.  Thorns'  Tr.,  1907,  S.  C.  343; 
44  S.  L.  E.  265;  14  S.  L.  T.  635. 
Way. 

M'Gowan  v.  Smith,  1907,  S.  C.  548; 
44  S.  L.  E.  384 ;  14  S.  L.  T.  766. 
Wharfage  Dues. 

Countess  of  Seafield  v.  MacBrayne,  1906, 

8  F.  947  ;  43  S.  L.  E.  705  ;  14 
S.  L.  T.  195. 

Whinstone. 

Forth  Bridge  Ely.  Coy.  v.  Incorpoi-ation 
of  Guildry  of  Dunfermline,   1909, 
S.  C.  493  ;  46  S.  L.  E.  399  ;  1909, 
1  S.  L.  T.  236. 
Whole  Cause. 

Brown's   Trs.   v.    Hwne,    1907,    S.    C. 
1027;    44    S.    L.    E.     795;    15 
S.  L.  T.  145. 
Whole  Subject-Matter  of  the  Cause. 

Jardine  v.  Magistrates  of  Moffat,  1907, 
S.  C.   1065;    44  S.  L.  E.   749; 

15  S.  L.  T.  133. 
Width. 

Caledonian  Ely.  Coy.  v.  Glasgow  Corpora- 
tion, 1907,  S.  C.  (H.  L.)  7;  44 
S.  L.  E.  392;  14  S.  L.  T.  391. 


Wilful  Fire-Kaising. 

Angus   v.    H.   M.  Advocate,   1905,   S 
F.  (J.)  10;  43  S.  L.  E.  49;  13 
S.  L.  T.  507 ;  4  Adam,  640. 
Wilful  Misconduct. 

Bastable   v.    North   British   Ely.  Coy.,. 
1912,  S.  C.  555;  49  S.  L.  E.  446;, 
1912,  1  S.  L.  T.  259. 
See  also  Workmen's  Compensation 
Act. 
With  all  Convenient  Speed. 

Thomas  Nelson  &  Sons  v.  Dundee  East 
Coast   Shipping    Coy.    Ltd.,  1907,, 
S.    C.    927;    44    S.  L.  E.  661; 
15  S.  L.  T.  38. 
Working  Day  of  Twenty-four  Consecutive 
Hours. 
Turnbull,  Scott  &  Coy.  v.  Cruickshanh  <k 
Coy.,  1904,  7F.  265;  42  S.  L.  E. 
207;  12  S.  L.  T.  446. 
Workman. 

See  Workmen's  Compensation  Act. 
Writing  under  his  Hand. 

Moi-ton  V.  French,  1908,  S.  C.  171 ;  45 
S.  L.  E.  126;  15S.  L.  T.  517. 

Year's  Maill. 

Pollokshaws  Co-operative  Society  Ltd.  v. 
Stirling  Maxwell,  1906,  8  F.  638; 
43  S.  L.  E.  375;  13  S.  L.  T.  78L 

WORKMEN'S    COMPENSATION 

Acts — 

Workmen's  Compensation  Act,  1897 
(60  &  61  Vict.  c.  37). 

Workmen's  Compensation  Act,  1906 
(6  Edw.  VII.  c.  58). 
Accident  Arising  Out  of,  &c.,  78-143, 

191,  246,  248,  251. 
Action  for  Damages,  1,  2,  233-241. 
Agreement,  Eecorded,  Charge  on,  see 

Diligence,  voce  Charge. 
"Approved  Society,"  Position  of,  178,, 

179. 
Arbitration,  see  voce  Procedure,  infra. 
Bar  to  Common  Law  Action,  25-30,  48 ;, 

see  also  Process,  voce  Ees  judicata. 
Breach  of  Eule,  79, 80, 115,  252-256, 259. 
Claim,  1,  2,  25-31,  226-232,  236,  242-244. 
Compensation,  1-76,  168,  169,  176,  182, 
184,  233-241. 

Agreement  to  Pay,  1-7,  34-37. 

Amount,  8-21. 

Average  Weekly  Earnings,  9-15. 

Award,  18-22. 

Discharge,  23,  24,  176,  182,  184. 

Election,  4,  25-30,  48. 

Fixing  Compensation,  212,  233-241. 

Nominal  Award,  19,  74,  75. 


1165 


WOEKMEN'S   COMPENSATIOlsr 


1166 


Compensation  {continued) — 

Kedbmption,  31,  168,  169. 

Kelief,  32,  33. 

Eeview,  20,  22,  34-76. 

Termination,  40,  43,  44,  49-65,  76. 
Contractor,  14,  157,  158,  160,  163,  230, 

261,  263,  264,  280. 
Dependants,  111,  117,  142,  162,  211,  239, 

258,  265-279. 
Discharge  of  Claim,  23, 24, 176, 182, 184. 
Disease,  65,  84-87,  98,  103,  129,  132,  133, 

145,  222-224,  229. 
Dock,  150,  151. 
Election     between     Statutory    and 

Common  Law  Eights,  25-30,  48. 
Employer,  77,  146,  147. 
Employment,  13,  15,  51,  78-163,  191,  246, 
248,  251. 

"Accident  Arising  Out  of," 78-143, 
191,  246,  248,  251. 

Breach  of  Eule,  79,  80,  115,  252- 
256,  259. 

Casual,  144. 

Disease  Arising  Out  of,  see  voce 
Disease,  sup-a. 

Disobedience  to  Orders,  88-92. 

Employer,  77,  146,  147. 

Fisherman,  148,  149. 

Grade  of  Employment,  13,  15. 

"  Injury  by  Accident,"  87,  99-107. 

Place,  150-156. 

EisK  NOT  Incidental  to,  118,  119. 

Sphere  of  Employment,  79,  80,  91, 
92,  124-126. 

"Suitable  Employment,"  51,  69-71. 

"  Where  Death  Eesults  from  the 
Injury,"  129-131. 

"  Where  Incapacity  Eesults  from 
THE  Injury,"  132,  133. 

"Workman,"  144,  158-163,  280. 
"Engineering  Work,"  152. 
Expenses,  8,  234,  235,  237 ;  see  also  Ex- 
penses, voce  (1)  Tender;  (2)  Work- 
men's Compensation. 
"Factory,"  150,  151,  156,  261. 
Independent  Contractor,  160,  280. 
Industrial  Disease,  65,  98, 145,  222-224, 

229. 
"  Injury  by  Accident,"  87,  99-107. 
Medical  Examination,  66,  76,  164. 
Medical  Eeferee,  5,  41, 54,  59,  63,  64,  66, 

72,  74,  76,  170,  214,  219-225. 
Memorandum,  2,  34-37,  41,  43,  44,  46-48, 

165-190,  194,  197,  198. 
Mine,  153,  154,  252-256,  258,  260. 
Minor,    Claim    by,    see    Parent   and 

Child,  voce  Minor. 
Nominal  Award,  19,  74,  75. 
Notice  of  Accident,  242-244. 
Notice  of  Claim,  226,  227,  242,  243. 


"  Occupier,"  262. 

Procedure,  1,  2,  5-7,  25-31,  41,  43,  63, 
72-74,  131,  170,   172,  179,  182- 

186,  190-248,  269. 
Amendment  op  Instance,  209. 
Appeal,  Competency,  73,  190,  193- 

195,  197,  201. 
Application,  Form  of,  41. 
Application  for  Order  to  State 

Case,  193,  196, 199,  201,  245-247. 
Arbitration,  5,  6,  43,  131,  185,  186, 

188,  207-225,  231. 
Claim,  1,  2,  25-31,  226-232,  236,  242- 

244. 
Conflict  of  Evidence,  214. 
Consignation       of       Eedemption 

Money,  Order  for,  169. 
Fixing  Compensation,  212,  233-241. 
Interlocutor,  Form  op,  216. 
Minute,  41,  172,  179,  196,  198. 
Notice  of  Accident,  242-244. 
Eeference  to  Medical  Eeferee,  5, 

219-224. 
Eefusal  to  State  Case,  199,  201, 

245-248. 
Eemit  to  Arbiter,  63,  191,  192,  200, 

202-204,  208,  209,  233,  236. 
Eemit  to  Medical  Eeferee,  41,  72, 

74,  170,  214,  219,  225. 
Sheriff,  Jurisdiction  of,   7,   199, 

211,  217,  269. 
Stated  Case,  191-206,  208,  245-248. 
Transmission  of  Process,  200,  205, 

206. 
Warrant  to  Eecord,  171,  173,  180, 

181,  183. 
Eeduction  of  Memorandum,   35,    165, 

187,  198. 

Eegister,  Eegtification  of,  166. 
Eegistration,  see  Memorandum,  supra. 
Eemoval  of  Cause  to  Court  op  Session, 

see  Sheriff,  voce  Procedure. 
Eeview,  20,  22,  34-76 ;    see  also  Process, 

voce  Ees  judicata. 
Serious  and  Wilful  Misconduct,  139, 

195,  249-260. 
Sphere  op  Employment,  79,  80,  91,  92, 

124-126. 
Stated  Case,  see  Procedure,  supra. 

Expenses    of,    see   Expenses,  voce 
Workmen's  Compensation. 
Sub-Contractor,   see  voce  Contractor, 

supra. 
Supervening  Incapacity,   5,  6,  55,  60, 

72,  74,  75. 
Suspension,  34,  36,  37,  44-48,  57,  60,  76, 

189. 
Undertaker,  152,  230,  261-264. 
Wage-earning  Capacity,  49,  51,  60-64, 

67-73,  167,  220,  221. 


1167 


WOEKMEN'S   COMPENSATION 


1168 


Warehouse,  156,  262. 

"Where    Death    Kesults    from    the 

Injury,"  129-131. 
"  Where  Incapacity  Results  from  the 

Injury,"  132,  133. 
Who  may  Claim,  265-280. 
"Workman,"  144,  158-163,  280. 

1.  Compensation — Agreement  to  Pay — 
Action  for  Breach  of  Part  of  Agreement- 
Competency. — A  workman  entitled  to  com- 
pensation under  the  Act  came  to  terms 
with  his  employers  for  a  fixed  sum,  a 
weekly  wage,  and  for  "  regular  employ- 
ment "  at  a  fixed  wage.  A  memorandum 
of  the  agreement  was  recorded.  After 
three  years  he  was  dismissed.  He  then 
brought  an  ordinary  action  of  damages 
against  the  employer,  founded  on  breach 
of  the  contract  of  employment.  Held  that 
the  action  was  incompetent,  as  the  agree- 
ment being  one  and  indivisible,  and  having 
become  by  registration  equivalent  to  a 
decree  of  Court,  the  pursuer  could  only 
follow  out  his  remedy  under  tbat  decree. 
Lawrie  v.  Brown  &  Coy.  Ltd.,  1908,  S.  C. 
705 ;  45  S.  L.  E.  477 ;  15  S.  L.  T.  981. 

2.  Compensation— Agreement  to  Pay — 
Agreement  to  Give  Injured  Workman 
Regular  Employment  at  a  Fixed  Wage — 
Action  of  Damages  at  Common  Law  after 
Recording  Memorandum. — A  claim  arising 
out  of  a  recorded  agreement  cannot  be 
enforced  in  an  ordinary  action.  Lavrrie  v. 
Brown  &  Coy.  Ltd.,  1907  (0.  H.),  15 
S.  L.  T.  109. 

3.  Compensation — "Agreement"  to  Pay 
—Agreement  in  Settlement  of  Claim — Lia- 
bility Denied,  but  Claim  Settled  as  though 
Compensation  Due— Act  1906,  sec.  1  (3), 
First  Schedule  (17),  Second  Schedule  (9).— 
Held  that  an  agreement  between  a  work- 
man and  his  employers  for  the  settlement 
of  a  claim  for  compensation  may  be  an 
"agreement"  in  the  sense  of  the  Act,  even 
though  liability  to  pay  compensation  is 
denied  by  the  employers — if,  in  fact,  the 
amount  of  compensation  has  been  fixed  on 
the  footing  that  it  was  due.  M'Ghiire  v. 
Faterson  &  Coy.,  1913,  S.  C.  400;  50 
S.  L.  E.  289;  1913,  1  S.  L.  T.  32. 

4.  Compensation— Agreement  to  Pay- 
Certified  Scheme.  —  A  workman  entered 
upon  employment  on  9th  August  1907. 
He  agreed  to  accept  a  scale  of  compensa- 
tion provided  by  a  scheme  certified  under 
the  Workmen's  Compensation  Act,  1897, 
by  certificate  expiring  on  31st  December 
1908.  On  15th  August  1907,  before  the 
scheme  had  been  certified  under  sec.  15  of 


the  Workmen's  Compensation  Act,  1906, 
the  workman  was  injured  by  an  accident 
arising  out  of  and  in  the  course  of  his 
employment.  Held  that  the  workman  was 
not  excluded  by  having  agreed  to  accept 
the  provisions  of  the  scheme  from  claiming 
compensation  under  the  Act  of  1906. 
Wallace  v.  Hawthorne,  Leslie  &  Coy.  Ltd., 
1908,  S.  C.  713;  45  S.  L.  E.  547;  15 
S.  L.  T.  977. 

5.  Compensation — Agreement  to  Pay — 
Cesser — Certificate  by  Medical  Referee — 
Supervening  Incapacity — Arbitration— Bar 
—Act    1906,    First    Schedule,    par.    15.— 

Employers,  under  an  agreement  which  was 
not  recorded,  paid  compensation  to  an 
injured  workman  until  20th  October  1908, 
when  the  payments  were  stopped,  A 
medical  referee  reported  that  the  work- 
man's incapacity  had  ceased  at  that  date. 
Nothing  further  was  done  upon  the  report. 
In  May  1909  the  workman  applied  to  have 
the  compensation  renewed  on  the  ground 
that  incapacity  ha;d  again  supervened. 
Held  that  the  certificate  of  the  medical 
referee  did  not  bar  the  workman's  applicBr 
tion  for  arbitration.  King  v.  United 
Collieries,  Ltd.,  1910,  S.  C.  42 ;  47  S.  L.  R. 
41;  1909,  2S.  L.  T.  272. 

6.  Compensation — Agreement  to  Pay — 
Cesser — Recurrence  of  Incapacity— Arbi- 
tration—Competency. — An  injured  miner 
agreed  to  accept  compensation  at  the 
maximum  rate  as  for  total  incapacity,  and 
was  so  paid  for  over  a  year,  when  he  was 
again  able  to  work,  and  compensation 
ceased.  After  seven  years,  as  the  result 
of  the  same  accident,  he  was  again  totally 
incapacitated.  No  memorandum  of  the 
agreement  had  been  recorded.  The  miner 
having  by  ordinary  application  under  sec.  1 
(3)  of  the  Workmen's  Compensation  Act, 
1897,  instituted  arbitration  proceedings  to 
fix  the  compensation  due  to  him,  beginning 
the  first  payment  as  from  the  date  when 
he  commenced  work  after  his  first  total 
incapacity,  the  arbiter  dismissed  the  appli- 
cation as  incompetent  in  respect  of  the  pre- 
vious agreement.  The  employers  admitted 
liability  from  the  time  when  total  incapacity 
had  again  supervened.  Held  that  the  arbi- 
tration proceedings  were  competent,  there 
being  no  existing  agreement  regulating  the 
rights  of  parties.  Dempster  v.  Baird  &  Goy. 
Ltd.,  1908,  S.  C.  722;  45  S.  L.  E.  432; 
15  S.  L.  T.  881,  959. 

7.  Compensation^ — Agreement  to  Pay- 
Enforcement —  Jurisdiction  of  Sheriff.— A 
Sheriff  invoked  as  arbiter  to  assess  com- 


1169 


WORKMEN'S   COMPENSATION 


1170 


pensation  has  no  jurisdiction  to  enforce 
an  agreement  between  the  workman  and 
his  employers,  which  had  been  acted  on, 
but  of  which  no  memorandum  had  been 
recorded.  Colville  &  Sons,  Ltd.  v.  Tigw, 
1905,  8  F.  179 ;  43  S.  L.  E.  129;  13  S.  L.  T. 
571. 

8.  Compensation— Amount— Alimentary 
Nature  —  Expenses. — An  employer  found 
liable  to  pay  compensation  is  not  entitled 
to  deduct  sums  due  to  him  by  the  workman 
under  an  award  of  expenses  made  in  the 
master's  favour  in  an  application  for  review. 
Bosewell  Gas  Coal  Coy.  Lid.  v.  M'Vicar,  1904, 
7  F.  290 ;  42  S.  L.  E.  233;  12  S.  L.  T.  529. 

9.  Compensation  —  Amount  —  Average 
Weekly  Earnings — Basis  of  Calculation. — 
A  workman,  having  been  incapacitated, 
was  entitled  to  compensation  under  the 
Act  of  1906.  At  the  date  of  the  accident 
thirteen  weeks  had  expired  since  he  had 
entered  the  employment.  Of  these,  owing 
to  illness  during  two  weeks  he  had  earned 
nothing,  and  during  other  two  very  little. 
The  arbiter  held  that  the  period  of  his 
employment  was  not  too  short  to  enable 
him  to  compute  the  "average  weekly 
earnings''  of  the  workman,  and  that  the 
proper  mode  of  doing  so  was  to  divide  the 
amount  of  wages  by  thirteen.  Held  on  a 
stated  case  that  the  arbiter  had  erred  in 
principle,  not  thirteen  but  nine  weeks 
being  the  period  to  consider,  and  remitted 
to  him  to  proceed.  Carter  v.  Lang  &  Sons, 
1908,  S.  C.  1198;  45  S.  L.  E.  938;  16 
S.  L.  T.  345. 

10.  Compensation  —  Amount  —  Average 
Weekly  Earnings — Basis  of  Calculation — 
Act  1906,  First  Schedule  (2)  (a).— A  work- 
man was  injured  while  employed  in  a 
charitable  institute  which  paid  him  partly 
in  money  and  partly  in  kind,  and  which 
received  parochial  and  charitable  assistance 
on  his  account.  The  arbiter  stated  that 
there  was  no  evidence  as  to  the  man's 
average  weekly  earnings  beyond  the  state- 
ment of  the  officials  of  the  institute  that 
the  money  payments  to  him  were  supposed 
to  represent  20  per  cent,  of  his  earnings. 
The  Court  remitted  to  the  arbiter  to  allow 
compensation  on  that  basis.  MacGillivray 
V.  Northern  Counties  Institute  for  the  Blind, 
1911,  S.  C.  897;  48  S.  L.  K.  811;  1911, 
2  S.  L.  T.  57. 

11.  Compensation  —  Amount  —  Average 
Weekly  Earnings  —  Deductions— "  Special 
Expenses  "—Act  1906,  First  Schedule  2  (d). 
— A  miner  was  killed  by  an  accident  in  the 


course  of  his  employment.  In  determining 
the  amount  of  compensation  to  be  paid  to 
his  dependants  the  Court  lield  that  there 
should  be  deducted  from  his  gross  wages 
the  amount  of  wages  paid  by  the  miner  to 
a  driver,  but  not  the  sums  retained  by  his 
employers  as  the  price  of  explosives  bought 
by  the  miner  for  the  purposes  of  his  work 
{Abram  Coal  Coy.  v.  Southern,  [1903]  A.  C. 
306 ;  Midland  Railway  v.  Sharpe,  [1904] 
A.  C.  349,  followed).  M'Kee  v.  Stein  &  Coy. 
Ltd.,  1910,  S.  C.  38 ;  47  S.  L.  R.  39 ;  1909, 
2  S.  L.  T.  293. 

12.  Compensation  —  Amount — "Average 
Weekly  Earnings  "—Diminution  in  Earn- 
ings Owing  to  Fall  in  Wages— Act  1897, 
Schedule  1  (2). — A  workman,  who  was 
injured  by  an  accident,  was  paid  compen- 
sation by  defenders  for  eighteen  months. 
Thereafter  he  was  employed  by  defenders 
in  a  different  capacity  and  earned  the  same 
wages  as  he  had  done  prior  to  the  accident. 
Subsequently  his  wages  were  reduced  owing 
to  a  general  fall  in  wages,  and  he  claimed 
compensation.  Held  that  as  the  change 
in  the  workman's  wages  was  not  due  to 
any  change  in  his  earning  capacity,  he  was 
not  entitled  to  compensation.  Merry  & 
Cunninghame,  Ltd.  v.  Black,  1909,  S.  C. 
1150  ;  46  S.  L.  E.  812  ;  1909,  2  S.  L.  T.  16. 

13.  Compensation  —  Amount  —  Average 
Weekly  Earnings— Grade  of  Employment 
—  Change  of  Grade  —  Act  1906,  First 
Schedule  (1)  (b)  and  (2)  (c).— A  girl  em- 
ployed in  a  rope  factory  to  work  a  drawing 
machine  dealing  with  hemp  which  was 
afterwards  spun  into  rope,  at  a  weekly 
wage  of  7s.  6d.,  was  promoted  to  work 
a  drawing  machine  dealing  with  a  finer 
material  which  was  afterwards  woven  into 
sailcloth,  at  a  weekly  wage  of  8s.  Five 
weeks  after  the  change  she  met  with  an 
accident  by  which  she  was  totally  incapaci- 
tated. Held  that  the  change  was  a  change 
in  the  grade  of  her  employment  within  the 
meaning  of  the  Act,  and  that  she  was 
entitled  to  compensation  based  on  her 
average  weekly  earnings  for  these  five 
weeks.  Dalgleish  v.  Edinburgh  Boperie  and 
Sailcloth  Coy.  Ltd.,  1913,  S.  C.  1007;  50 
S.  L.  E.  916;  1913,  2  S.  L.  T.  206. 

14.  Compensation  —  Amount  —  Average 
Weekly  Earnings— Separate  Employment 
in  Same  Place. — A.  contractor  and  a  coal- 
master  both  employed  men  about  a  mine. 
The  contractor  dismissed  one  of  his  men, 
the  coalmaster  took  him  on  and  gave  him 
a  job,  at  which,  after  three  days,  he  was 
injured.      Held  that  his    earnings   under 
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the  contractor  should  not  be  counted  in 
estimating  his  average  weekly  earnings. 
Hunter  v.  Bcdrd  &  Coy.  Ltd.,  1904,  7  F. 
304 ;  42  S.  L.  R  245 ;  12  S.  L.  T.  567. 

15.  Compensation  —  Amount  —  Average 
Weekly  Earnings— Workman  Employed  in 
Diflferent  Grades  of  Employment  —  Act 
1906,  First  Schedule,  sees.  1  (b)  and  2 
(c). — A  workman,  a  boiler-maker  by  trade, 
who  had  been  employed  for  some  time  as 
a  boiler-maker  and  for  some  time  as  a 
labourer  in  the  service  of  the  same  em- 
ployers, was  injured  while  working  as  a 
labourer.  Held  that  the  compensation  due 
to  him  fell  to  be  calculated  on  the  basis  of 
his  average  weekly  earnings  while  employed 
as  a  labourer  (Perry  v.  Wright,  [1908J  1 
K.  B.  4:4,1 ,  followed).  Babcock  &  Wilcox  v. 
Young,  1911,  S.  C.  406;  48  S.  L.  R.  298; 
1911,  1  S.  L.  T.  21. 

16.  Compensation —  Amount—  "  Benefit " 
Keceived  from  Employer  —  Payment  of 
Hospital  Charges— Act  1906,  First  Sched- 
ule (3). — Held  that  payment  by  the  em- 
ployers of  an  injured  workman  of  an 
account  rendered  to  them  for  his  mainten- 
ance and  medical  treatment  in  a  hospital 
was  a  "  benefit "  received  by  the  workman 
in  the  sense  of  Schedule  I.  (3)  of  the  Act, 
which  fell  to  be  taken  into  account  in  fixing 
the  amount  of  his  compensation.  Sorensen 
v.  John  Gaff  &  Cmj.,  1912,  S.  C.  1163;  49 
S.  L.  R.  896;  1912,  2  S.  L.  T.  137. 

17.  Compensation— Amount — Deduction 
— Poor  Law  Belief. ^ — A  distress  committee 
under  the  Unemployed  Workmen's  Act, 
1905,  being  found  liable  to  pay  compensa- 
tion, held  that  poor  law  relief  received  by 
the  workman  was  not  to  be  computed  as 
part  payment  of  the  compensation  due. 
Qilroy  v.  Mackie,  1909,  S.  C.  466;  46 
S.  L.  R.  325;  1909,  1  S.  L.  T.  141. 

18.  Compensation— Amount— Lump  Sum 
— Partial  Incapacity.— In  cases  of  partial 
incapacity  it  is  not  competent  to  award  a 
lump  sum  as  compensation.  Dempster  v. 
Baird  &  Coy.  Ltd.,  1909,  S.  C.  127;  46 
S.  L.  R.  119;  16S.  L.  T.  470. 

19.  Compensation  —  Amount  —  Nominal 
Award. — The  Act  does  not  sanction  an 
interim  nominal  award  of  compensation, 
made  in  order  to  keep  the  thing  open,  so 
that  the  workman,  if  there  be  a  relapse 
from  what  looks  like  complete  recovery, 
may  crave  a  review  of  the  nominal  payment. 
Arrol  &  Coy.  Ltd.  v.  Kelly,  1905,  7  F.  906 ; 
42  S.  L.  R.  695;  13  S.  L.  T.  264. 


20.  Compensation  —  Amount  —  Partial 
Capacity—  Review  —  Arhiter — Discretion. 
— In  proceedings  to  diminish  payments  to 
a  workman,  made  under  an  award  by  the 
arbiter,  it  appeared  that  the  man  was 
working  again,  but  at  a  less  wage  than 
he  had  earned  before  the  accident.  The 
arbiter  declined  to  reduce  the  compensation. 
The  sum  of  the  compensation  and  the 
man's  wages  was  less  than  the  full  original 
wage.  The  Court  refused  to  interfere  with 
the  arbiter's  discretion.  Bryson  v.  Bunn  & 
Stephen,  Ltd.,  1905,  8  F.  226;  43  S.  L.  R. 
236;  13  S.  L.  T.  697. 

21.  Compensation  —  Amount — "Sum 
Reasonable  and  Proportionate  to  the 
Injury  "  —  Illegitimate  Child  —  Funeral 
Expenses. — In  an  application  for  compensa- 
tion under  the  Workmen's  Compensation 
Act,  1906,  at  the  instance  (1)  of  a  deceased 
workman's  illegitimate  pupil  daughter, 
who,  at  the  date  of  his  death,  was  partially 
dependent  upon  him  under  a  decree  of 
affiliation  and  aliment,  and  (2)  of  his 
father,  the  Sheriff-Substitute  found,  inter 
alia,  that  the  sum  available  for  compensa^ 
tion  was  £1 50  ;  that  the  deceased's  father 
was  entitled  to  payment  out  of  that  sum 
of  £5,  10s.,  being  the  amount  paid  by  him 
for  the  deceased's  funeral  expenses;  and 
that  the  illegitimate  daughter  was  entitled 
to  a  reasonable  sum  proportionate  to  the 
injury  to  her,  which  he  assessed  at  £144, 10s. 
At  the  date  of  the  workman's  death  the 
capitalised  value  of  the  decree  of  aliment 
was  £78.  Held  in  an  appeal  that  in 
awarding  the  whole  balance  of  the  sum 
available  for  compensation  as  compensation 
to  the  illegitimate  daughter,  the  Sheriff  had 
proceeded  on  a  wrong  principle,  the  Act 
not  requiring  the  whole  sum  to  be  disposed 
of,  and  a  remit  made  to  him  to  put  a  value 
on  the  prospective  contributions  which  the 
deceased  would  pi'obably  have  made  had 
he  lived  towards  his  daughter's  support. 
Murray  v.  Gourlay,  1908,  S.  C.  769;  45 
S.  L.  R.  577 ;  15  S.  L.  T.  1029. 

22.  Compensation  —  Award— Finding  of 
Incapacity  —  Review.  —  The  finding  of  a 
Sheriff  that  a  man  is  "permanently  incapaci- 
tated "  is  not  a  ground  of  objection  to  his 
award  of  compensation,  because  it  is  always 
open  to  the  payer  to  ask  for  review. 
Doharty  v.  Boyd,  1909,  S.  C.  87  ;  46  S.  L.  E. 
71;  16  S.  L.  T.  429. 

23.  Compensation— Discharge   of  Claim 
for — Essential  Error — Induced— Misrepre#| 
sentations.  —  A  workman   was   receiving 
compensation  from  an  insurance  company 
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for  injuries  sustained  by  him  in  course  of 
his  employment.  The  agent  for  the  com- 
pany visited  the  workman  when  he  was 
still  in  bad  health,  and  told  him  that  the 
doctor  had  made  a  favourable  report  upon 
his  case.  This  was  not  a  fair  reading  of 
the  report,  which  the  workman  did  not 
read,  but  taking  the  agent's  word  for  it, 
granted  a  discharge  in  favourable  terms  for 
the  company.  Held  that  the  discharge 
must  be  reduced  on  the  ground  of  misre- 
presentations inducing  to  the  granting  of 
it.  Crossan  v.  Caledon  Shipbuildwg  Coy. 
Ltd.,  1906  (H.  L.),  43  S.  L.  E.  852;  14 
S.  L.  T.  33.  Cf.  Gilmour,  Morton  &  Coy.  Ltd. 
V.  Bollmd,  1906  (0.  H.),  14  S.  L.  T.  583. 

24.  Compensation— Discharge  of  Claim 
for— Discharge  Signed  by  Workman  in  Error 
—Question,  Whether  Induced  ?— Misrepre- 
sentation.— A  workman,  entitled  to  com- 
pensation, signed  a  discharge  under  the 
belief  that  he  was  giving  a  receipt  for 
compensation  past  due.  When  he  "signed 
the  workman  was  totally  incapacitated. 
The  Sheriff  awarded  compensation,  being 
of  opinion  that  the  workman  was  not  barred 
by  the  discharge.  Held  on  a  stated  case 
for  the  employers  that  there  was  no  such 
clear  error  of  law  as  to  entitle  the  Court 
to  interfere  with  the  Sheriff's  judgment. 
Observations  (per  Lord  President)  on  essential 
error  not  induced  by  representations  of 
other  parties.  Ellis  v.  Lochgelly  Iron,  and 
Coal  Coy.,  1909,  S.  C.  1278;  46  S.  L,  E. 
960;  1909,  2  S.  L.  T.  224. 

25.  Compensation  —  Election  —  Accept- 
ance a  Bar  to  Common  Law  Action — 
Foreigner. — An  Italian  workman  who  had 
been  injured,  and  who  could  neither  read 
nor  write,  granted  receipts  which  were  not 
read  over  to  him  for  two  sums  of  money. 
The  receipts  bore  that  the  money  "  was 
accepted  as  the  amounts  payable  under  the 
Workmen's  Compensation  Acts,  1897  and 
1900."  Held  that  as  pursuer  was  aforeigner, 
and  that  he  did  not  know  how  his  claim 
to  compensation  arose,  or  that  he  had  or 
might  have  other  remedies,  he  was  not 
barred  from  pursuing  the  action.  Valenti 
V.  William  Dixon,  Ltd.,  1907,  S.  C.  695; 
44  S.  L.  E.  532 ;  14  S.  L.  T.  882. 

26.  Compensation  —  Election  —  Accept- 
ance—Claim  to,  a  Bar  to  Action? — A  person 

/  who,  not  being  a  "dependant,"  makes  an  un- 
successful claim  to  compensation  under  the 
Act,  is  not  barred  from  thereafter  pursu- 
ing any  other  competent  claim  for  damages. 
McDonald  v.  Dvmlop  &  Gmj.  Xi!c?.,1905,  7  F. 
533;  42  S.  L.  E.  394;  12S.  L.  T.  765. 


27.  Compensation— Election— Claim  a 
Bar  to  Common  Law  Action. — A  workman 
who  has  claimed  compensation  and,  after 
arbitration,  been  held  disentitled  by  reason 
of  his  serious  and  wilful  misconduct,  cannot 
then  proceed  to  raise  an  action  for  damages 
at  common  law.  Burton  v.  Chapel  Coal  Coy. 
Ltd.,  1909,  S.  C.  430;  46  S.  L.  E.  375; 
1909,  1  S.  L.  T.  111. 

28.  Compensation  —  Election  —  Accept- 
ance of  Compensation  by  Workman  under 
Keservation  of  Claims  against  Third 
Parties— "Recovery  of  Compensation"— 
Bar  to  Common  Law  Action— Act  1906, 
sec.  6. — A  workman  who  was  injured  by 
a  collision  with  a  motor  car  received  com- 
pensation for  some  months  from  his 
employers,  which  he  accepted  under  reser- 
vation of  his  right  to  proceed  against  third 
parties,  and  on  the  understanding  that  he 
would  make  repayment  if  he  recovered 
damages.  Held,  that  the  workman  had  not 
"  recovered  "  compensation  in  the  sense  of 
the  Act  so  as  to  be  barred  from  pursuing 
an  action  of  damages  against  the  owners 
of  the  car.  Wright  v.  Lindsay,  1912,  S.  C. 
189  ;  49  S.  L.  E.  210 ;  1911,  2  S.  L.  T.  444. 

29.  Compensation— Election— Compensa- 
tion Awarded  and  Tendered,  but  Refused 
by  Workman  —  "Recovery  of  Compensa- 
tion""—Bar  to  Common  Law  Action — Act 
1906,  sec.  6  (1). — Held  that  a  workman  who 
had  applied  for  and  had  been  awarded 
compensation,  but  who  had  refused  to 
accept  it  when  tendered,  was  thereafter 
barred  from  pursuing  a  common  law  action 
for  damages.  Buchanan  v.  Alexander  Cross 
&  Sons,  Ltd.,  1911  (0.  H.),  2  S.  L.  T.  33. 

30.  Compensation  —  Election  —  Payment 
a  Bar  to  Common  Law  Claim — Inferred 
Acceptance  —  Workmen's  Compensation 
Act,  1897,  sec.  1  (2)  (6).— Where  a  workman 
had  for  six  months  accepted  payment  made 
to  him  by  his  master  on  the  terms  of  the 
Workmen's  Compensation  Act,  held  that 
he  was  barred  from  suing  at  common  law. 
Mackay  v.  Bosie,  1908,  S.  C.  174;  45 
S.  L.  E.  178 ;  15  S.  L.  T.  654. 

31.  Compensation  —  Redemption  of 
Weekly  Payment  — Lump  Sum— "Where 
Incapacity  is  Permanent"  —  Act  1906, 
Schedule  I.,  sec.  17.— By  a  recorded  memo- 
randum of  agreement,  employers  agreed  to 
make  a  weekly  payment  to  an  injured 
workman  during  incapacity.  After  the 
payment  had  been  made  for  six  months, 
the  employers  applied  to  the  Sheriff  to 
have  it  redeemed  by  payment  of  a  lump 
sum,  in  terms  of  sec.  17,  Schedule  I.,  of  the 
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Act.  The  Sheriff,  without  inquiry  as  to 
the  workman's  capacity,  fixed  the  amount, 
calculated  with  reference  to  the  weekly 
payment,  on  the  footing  of  permanent 
incapacity,  under  the  section.  Held  {diss. 
Ld.  Low)  that  he  was  right.  National 
Telephone  Coy.  v.  Smith,  1909,  S.  C.  1363 ; 
46  S.  L.  R  988 ;  1909,  2  S.  L.  T.  147. 

32.  Compensation— Relief— Liability  for 
Injury  of  Person  Other  than  Employer- 
Act  1906,  sec.  6. — A.  firm  of  stevedores 
who  had  been  found  liable  in  compensation 
to  a  workman  injured  in  their  employment 
sought  relief  from  defenders  (a  colliery 
company)  under  sec.  6  of  the  Act  1906, 
on  the  ground  that  the  accident  was  really 
caused  by  their  fault  or  negligence.  Held 
(diss.  Ld.  Johnston)  that  the  operation  in 
which  the  workman  was  injured  arose  out 
of  a  contract  with  which  the  defenders  had 
no  concern,  and  that  there  was  no  relation 
of  duty  between  them  and  the  injured 
workman,  and  defenders  assoilzied.  {Cale- 
donian lily.  Coy.  V.  Warwick,  1897  (H.  L.), 
2.5  E  1,  followed;  Elliott  v.  Hall,  1885, 
L.  E.  15  Q.  B.  D.  315,  distinguislied.) 
Kemp  &  Dougall  v.  Darngavil  Coal  Coy.,  &c., 
1909,  S.  C.  1314;  46  S.  L.  E.  939;  1909, 
2  S.  L.  T.  181. 

33.  Compensation — Belief  from  Payment 
of— Workmen's  Compensation  Act,  1897, 
sec.  6. — A  workman  was  killed  by  the 
falling  of  a  scafifolding,  and  his  employers 
paid  £300  by  agreement,  which  was 
recorded.  The  present  action  was  raised 
by  the  employers  against  the  firm  who 
erected  the  scaffolding  for  relief  under 
sec.  6  of  the  Workmen's  Compensation 
Act.  The  Lord  Ordinary  held  that  the 
averments  were  irrelevant,  but  allowed  the 
pursuers  to  amend.  The  amended  record 
was  then  held  relevant,  and  proof  allowed, 
and  on  a  reclaiming  note  the  Court  adhered. 
Wm.  Barton  &  Sons  v.  Walker  (&  Dick,  1906 
(0.  H.),  14  S.  L.  T.  668. 

34.  Compensation— Review— Agreement 
to  Pay— Memorandum— Charge  On— Sus- 
pension— Tender. — A  workman  in  receipt 
of  payment  under  the  Act  charged  his 
employers  upon  a  recorded  memorandum, 
the  result  of  which,  were  he  paid,  would 
be  that  he  would  be  in  receipt  of  a  weekly 
sum  much  in  excess  of  his  full  average 
wages  prior  to  the  accident.  In  a  suspension 
brought  by  his  employers  in  which  they 
tendered,  the  Court  suspended  the  charge 
simpliciter,  holding  that  the  employers  had 
tendered   to   the    workman,   and   he   had 


declined  to  accept,  the  fullest  compensation 
claimable  under  the  Act.  William  Baird 
&  Coy.  Ltd.  V.  M'Whinnie,  1908,  S.  C.  440; 
45  S.  L.  E.  338 ;  15  S.  L.  T.  450,  745. 

35.  Compensation — Review— Agreement 
to  Pay — Memorandum  —  Reduction  of— 
Bar. — A  workman  was  injured  and  was 
paid  compensation.  He  then  presented 
for  registration  a  memorandum  of  agree- 
ment. Before  recording  it  the  sheriff-clerk 
sent  a  copy  of  it  to  the  employers.  In 
an  application  for  review  the  employers 
founded  upon  the  memorandum.  In 
a  reduction  of  the  memorandum  and 
declarator  that  no  agreement  was  entered 
into,  lield  that  the  employers  were  barred 
from  insisting  in  their  action.  Bd)ert 
Forrester  c&  Coy.  Ltd.  v.  Fleming,  1908 
(0.  H.),  16  S.  L.  T.  139. 

36.  Compensation— Review— Agreement 
to  Pay  —  Memorandum  —  Suspension  of 
Charge  upon  Registered  Agreement.— To 
justify  a  suspension  of  a  charge  upon  a 
registered  agreement  it  ought  to  be  shown 
that  without  such  suspension  the  eomplainer 
would  suffer  some  manifest  injustice,  and 
further,  that  the  end  to  be  attained  by 
such  suspension  could  not  be  attained  by 
proceedings  under  the  Act.  Circumstances 
in  which  the  Court  refused  to  suspend  a 
charge  on  the  ground  that  the  complainers 
had  a  remedy  under  the  statute  which 
they  had  failed  to  take,  viz.  to  apply  when 
the  dispute  arose  for  review  of  the  weekly 
payments.     Fife  Coal  Coy.  Ltd.  v.  Lindsay, 

1908,  S.  C.  431;  45  S.  L.  E.  317;  15 
S.  L.  T.  742.     See  Nos.  45  and  47  infra. 

37.  Compensation — Review— Agreement 
to  Pay — Recording  Memorandum — Charge 
—  Suspension.  —  Compensation  was  paid 
under  an  agreement,  and  after  three  months 
stopped.  The  agreement  was  then  recorded. 
Suspension  of  a  charge  on  the  recorded 
memorandum  agreement  was  held  incom- 
petent (i^i/e  Coal  Coy.  Ltd.  v.  Lindsay,  1908, 
S.  C.  431 ;  45  S.  L.  E.  317;  15  S.  L.  T. 
7 i2,  followed).  Archibald  Finnie  &  Son  v. 
Fulton,  1908  (0.  H.),  16  S.  L.  T.  61. 
Affirmed  1909,  S.  C.  938 ;  46  S.  L.  E.  665; 

1909,  1  S.  L.  T.  375.     See  No.  45,  infra. 

38.  Compensation— Review— Date  from 
which  Payment  may  be  Varied— Act  1906, 
Schedule  I.,  sec.  16.— In  an  application  for 
review  of  a  weekly  payment  under  the 
Act  where  the  workman  has  recovered 
prior  to  the  date  of  the  application,  the 
Sheriff  is  entitled  to  vary  the  payment  as 
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from  the  date  of  the  application,  but  not 
earlier  (Steel  v.  Oakbank  Oil  Coy.  Ltd., ^[202, 
5  F.  244;  and  Pwmpherston  Oil  Coy.  v. 
Cawney,  1903,  5  F.  963,  overruled;  Morton 
<&  Coy.  V.  Woodward,  [1902]  2  K.  B.  276, 
approved).  Donaldson  Brothers  v.  Cowan, 
1909,  S.  C.  1292;  46  S.  L.  E.  920;  1909, 
2  S.  L.  T.  161. 

>  39.  Compensation  —  Keview  —  Diseased 
Workman  —  Recovery  from  Results  of 
Accident — Onus.— On  a  motion  to  review 
compensation  it  is  for  the  master  to  show 
that  the  workman  has  completely  recovered 
from  the  effects  of  the  accident,  and  that 
a  diseased  condition  of  the  workman  at 
the  time  of  the  motion  is  in  no  way  con- 
nected with  the  accident.  M'Calluin  v. 
Quinn,  1909,  S.  C.  227  ;  46  S.  L.  E.  141 ; 
16  S.  L.  T.  501. 

40.  Compensation  —  Review  —  No  Re- 
corded Agreement— Date  from  which  Pay- 
ments may  he  Ended,  Diminished,  or 
Increased. — From  the  date  of  an  accident 
until  1st  November  employers  paid  a 
workman  compensation  under  the  Work- 
men's Compensation  Act,  1906,  in  respect 
of  a  verbal  agreement,  of  which  no  memo- 
randum was  recorded.  On  1st  November 
they  stopped  the  payments  on  the  ground 
that  the  workman  had  recovered,  and  on 
21st  November  (the  workman  maintaining 
that  he  was  still  incapax)  they  applied  to 
the  Sheriff-Substitute  as  arbiter  to  review 
the  weekly  payments  by  terminating  them 
as  from  1st  November.  On  29th  January 
following  the  Sheriff-Substitute  issued  an 
interlocutor,  in  which,  while  finding  that 
the  workman  had  completely  recovered  on 
1st  November,  he  terminated  the  payments 
as  from  the  date  of  his  interlocutor.  Held 
on  appeal  that  the  compensation  should 
have  been  terminated  as  from  1st  November. 
Southhook  Fireclay  Coy.  Ltd.  v.  Laughland, 
1908,  S.  C.  831;  45  S.  L.  E.  664;  16 
S.  L.  T.  46.     Cf.  No.  38,  supra. 

41.  Compensation  — Review  — Procedure 
—Form  of  Application— Minute  Constitut- 
ing Process— Act,  1906,  First  Schedule, 
sec.  15— A.  S.,  26tli  June  1907,  sees.  9  and 
15  (2).— Employers  and  a  workman  (who 
had  been  in  receipt  of  compensation)  being 
at  variance  as  to  whether  the  workman's 
incapacity  had  ceased,  agreed  to  refer  the 
matter  to  a  medical  referee  in  terms  of 
sec.  15  of  the  First  Schedule  to  the  Act. 
A  joint  minute  to  that  effect  was  accord- 
ingly lodged  with  the  sheriff-clerk,  who 
remitted  to  one  of  the  medical  referees. 


The  medical  referee  having  reported  that 
the  workman  had  recovered,  the  employers 
thereupon  lodged  a  minute  craving  the 
Court  to  interpone  authority  to  the  medical 
referee's  certificate  and  to  end  the  com- 
pensation. There  was  no  recorded  memo- 
randum. The  Sheriff,  holding  that  there 
was  no  proper  process  before  him,  and  that 
accordingly  he  could  not  act  until  a  separate 
application  to  end  the  compensation  had 
been  presented,  dismissed  the  minute. 
Beld  that  the  minute  was  an  application 
to  end  compensation,  and  that  the  Sheriff 
was  wrong  in  dismissing  it.  M'Ghie  v. 
United  Collieries,  Ltd.,  1910,  S.  0.  927; 
47  S.  L.  E.  751 ;  1910,  2  S.  L.  T.  186. 

42.  Compensation — Review— Receipt  of 
Wages  a  Bar— Less  Wage  Accepted  for 
Seven  Years— Personal  Bar. — A  workman 
injured  in  1899  was  compensated  under 
agreement  till  1900,  when  he  was  re- 
employed by  the  same  masters  at  a  less 
wage  than  he  had  previously  earned. 
From  1900  till  1907  the  workman  made  no 
claim  for  any  compensation.  Held  that  in 
1907  he  could  not  go  back  on  the  past 
seven  years  so  as  to  ask  compensation 
in  respect  of  the  difference  between  his 
original  and  his  reduced  wage.  Dempster 
v.  Baird  &  Coy.  Ltd.,  1909,  S.  C.  127;  46 
S.  L.  E.  119;  16  S.  L.  T.  470. 

43.  Compensation— Review— Stoppage  of 
Payments  —  No  Recorded  Agreement  — 
Application  for  Arbitration — Competency 
—Act  1906,  sec.  1  (3),  and  First  Schedule 
(16). — Employers  stopped  paying  compen- 
sation to  a  workman  at  a  certain  date. 
Thereafter  they  presented  an  application 
to  have  it  declared  that  the  workman's 
right  to  compensation  had  ceased  at  that 
date  in  respect  that  he  had  recovered,  or, 
alternatively,  to  have  such  an  award  of 
partial  compensation  granted  as  to  the 
Court  might  seem  just.  Held  that  the 
application  for  arbitration  was  competent 
at  a  date  when  (1)  no  compensation  was 
actually  being  paid,  parties  being  in  dis- 
pute as  to  its  amount  and  duration,  and 
(2)  no  memorandum  of  agreement  had  been 
recorded  (Southhook  Fireclay  Coy.  Ltd.  v. 
Laughland,  1908,  S.  C.  831,  followed). 
Nelson  v.  Summerlee  Iron  Coy.  Ltd.,  1910, 
S.  C.  360  ;  47  S.  L.  E.  344  ;  1910, 1  S.  L.  T. 
137. 


44.  Compensation — Review— Stoppage  of 
Payments— Subsequent  Recording  of  Agree- 
ment—  Suspension  of  Charge  —  Acquies- 


1179 


WOEKMEN'S   COMPENSATION 


1180 


cence — Bar — Act  1906. — A  workman  who 
had  been  in  receipt  of  compensation  granted 
a  discharge  and  thereafter  the  payments 
were  discontinued.  More  than  two  years 
afterwards  the  workman  applied  to  have 
a  memorandum  of  agreement  recorded. 
The  employers  omitted  to  oppose  this 
application,  and  it  was  granted.  There- 
upon the  workman  charged  under  the 
recorded  agreement,  and  the  employers 
brought  a  suspension.  The  Lord  Ordinary 
(Skerrington)  repelled  a  plea  to  the  effect 
that  the  workman  having  acquiesced  in 
the  discontinuance  of  payments  was  barred 
from  claiming  compensation  prior  to  the 
recording  of  the  agreement,  on  the  ground 
that  facts  and  circumstances  in  support  of 
it  had  not  been  relevantly  averred.  Barr 
&  Coy.  Ltd.  V.  M'Girr,  1910  (0.  H.), 
2  S.  L.  T.  435.  On  a  reclaiming  note  the 
Court  recalled  the  interlocutor  of  the  Lord 
Ordinary  on  this  point.     1 911,  2  S.  L.  T.  26. 

45.  Compensation — Review —  Suspension 
of  Charge — Competency — (a)  Period  Subse- 
quent to  Warrant  to  Becord,  and  (b)  Period 
Anterior  Thereto — Relevancy  of  Averment 
of  Aquiescence  in  Variation  or  Discontinu- 
ance of  Compensation — Act  1897,  sec.  1  (3), 
rirst  Schedule  (12) ;  Second  Schedule  (8) 
and  (14)  (b). — In  a  suspension  of  a  charge 
upon  a  recorded  memorandum  of  agreement 
to  pay  compensation,  the  Court  (1),  with 
regard  to  the  period  subsequent  to  the 
granting  of  the  warrant  to  record,  refused 
suspension ;  and  (2)  with  regard  to  the 
period  anterior  thereto  allowed  a  proof 
where  it  had  been  relevantly  averred  that 
the  respondent  had  acquiesced  in  either 
the  variation  or  the  discontinuance  of 
compensation.  Opinion  reserved  {per  the 
Lord  President)  whether  there  could  be 
"  review "  in  the  sense  of  Schedule  I., 
sec.  12,  of  an  unrecorded  agreement. 
{Authorities  reviewed.)  Lochgelly  Iron  and  Coal 
Coy.  Ltd.  V.  Sinclair,  1909,  S.  C.  922;  46 
S.  L.  E.  665  ;  1909,  1  S.  L.  T.  367  ;  Finnic 
&Sonv.  Fulton,  1909,  S.  C.  938 ;  46  S.  L.  E. 
665  ;  1909,  1  S.  L.  T.  375. 

46.  Compensation  — Review — Suspension 
of  Charge  — Competency  of  Suspension 
Pending  Disposal  of  Application  for 
Review— Act  1906,  First  Schedule  (16).— 

Opinion  {following  M'Ewan  v.  William  Baird 
&  Cay.  Ltd.,  1910,  S.  C.  436)  that  the  only 
proper  way  to  get  rid  of  a  recorded  memo- 
randum of  agreement  is  by  an  application 
for  review,  and  that  an  employer  who  has 
applied  for  review  of  an  agreement  is  not 
entitled,  pending  the  disposal  of  the  applica- 


tion, to  obtain  suspension  of  a  charge  given 
by  a  workman  upon  the  recorded  memo- 
randum. Wilsons  and  Clyde  Coal  Coy.  Ltd.  v 
Cairnduff,  1911,  S.  C.  647;  48  S.  L.  E 
500;  1911,  IS.  L.  T.  369. 

47.  Compensation— Review —  Suspension 
of  Charge— Period  Subsequent  to  Recording 
of  Memorandum — Competency — Act  1906. — 
A  workman  whose  employers  agreed  to 
pay  him  compensation  recorded  a  memo- 
randum of  the  agreement.  The  workman 
recovered,  and  his  employers  thereupon 
terminated  the  weekly  payments  at  their 
own  hand.  The  workman  then  charged 
for  payment,  and  his  employers  brought  a 
suspension.  Held  {following  the  Lochgelly 
case,  1909,  S.  C.  922;  46  S.  L.  E.  665;  1909, 

1  S.  L.  T.  367)  that  as  suspension  was  not 
the  appropriate  remedy  it  must  be  refused 
simpliciter.  Donaldson  Brotliers  v.  Cowan, 
1909,  S.  C.  1292;  46  S.  L.  E.  920;  1909, 

2  S.  L.  T.  161. 

48.  Compensation  — Review — Suspension 
of  Charge  to  Pay  for  Period  Prior  to  Re- 
cording of  Agreement— Actings— Bar— Act 
1897,  Schedule  I.  (1)  (b).— A  workman  who 
had  been  paid  compensation  for  a  period 
of  six  months,  after  which  the  payments 
were  discontinued,  raised  a  common  law 
action  of  damages  against  the  master. 
This  action  was  dismissed  on  the  ground 
that  the  workman  had  elected  to  take 
compensation  under  the  Act.  Thereafter  a 
memorandum  of  agreement  was  recorded, 
and  a  charge  given  to  pay  from  the  date 
when  the  payments  were  stopped.  Held 
in  a  suspension  by  the  master  that  the 
workman  by  his  actings  had  acquiesced  in 
the  discontinuance  of  the  payments,  and 
was  barred  from  claiming  compensation 
for  the  period  prior  to  the  recording  of  the 
memorandum.  Rosie  v.  Machay,  1909,  46 
S.  L.  E.  999 ;  2  S.  L.  T.  132. 

49.  Compensation  —  Review  —  Termina- 
tion— Application  to  have  Compensation 
Ended  where  Injured  Workman  is  under 
Twenty-one  and  Returns  to  Work  at  Same 
Wages  as  Before— Act  1906,  sec.  1  (3), 
and  First  Schedule  (1)  (b)  (3)  and  (16).— 
Where  an  injured  workman  who  was  under 
twenty-one  at  the  date  of  the  accident 
returns  to  work,  the  fact  that  he  earns  the 
same  wages  as  before  the  accident  is  not 
necessarily  conclusive  that  his  employers 
are  entitled  to  have  the  compensation 
ended,  but  the  Sheriff  should  determine— 
having  in  view  the  workman's  age  when 
the  accident  happened,  and  having  in  view 
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the  time  that  has  elapsed  since  then — 
whether  at  the  date  when  incapacity  is  said 
to  have  ceased  the  workman's  earning 
capacity  was  the  same  as  or  less  than  it 
would  have  been  but  for  the  accident. 
Malcolm  v.  Bowhill  Coal  Coy.  Ltd.,  1910, 
S.  C.  447  ;  47  S.  L.  E.  449  ;  1910, 1  S.  L.  T. 
322. 

50.  Compensation  —  Review  —  Termina- 
tion—Cessation of  Incapacity— Risk  of 
Future  Incapacity — Concurrent  Causes — 
Act  1906,  First  Schedule  (b)  and  (16).— 
Employers  for  a  time  paid  compensation  to 
a  workman  for  total  incapacity  in  respect 
of  an  accident  which  resulted  in  the  loss 
of  his  right  eye.  Subsequently  they 
applied  to  have  the  compensation  reviewed, 
and  the  Sheriff  ended  it,  finding  that  the 
workman's  incapacity  had  ceased.  He, 
however,  also  found  that  the  workman 
had  incipient  cataract  in  the  other  eye, 
that  incapacity  would  result  gradually, 
but  that  the  cataract  was  not  due  to  the 
accident.  Held  (affg.  Second  Division) 
that  the  Sheriff  had  rightly  ended  the 
compensation.  Hargrave  v.  Haughhead  Coal 
Coy.  Ltd.,  1912  (H.  L.),  S.  C.  70;  49 
S.  L.  E.  474;  1912,  1  S.  L.  T.  361. 

51.  Compensation  —  Review  —  Termina- 
tion—Cessation of  Incapacity — Risk  of 
lutuie  Incapacity  —  "  Suitable  Employ- 
ment "—One-eyed  Miner— Act  1906,  First 
Schedule  (3).— Employers  after  paying  com- 
pensation for  a  time  to  a  miner  who  had 
lost  the  sight  of  an  eye  as  the  result  of  an 
accident  while  working  at  the  coal  face, 
ceased  payment  on  the  ground  that  he 
was  able  to  resume  his  former  occupation 
and  to  earn  his  former  wage.  The  miner 
applied  to  have  the  compensation  continued 
but  the  Sheriff  dismissed  the  application. 
On  appeal  it  was  contended  for  the  miner 
that  the  loss  of  an  eye  would  render  the 
result  of  a  similar  accident  more  serious, 
and  accordingly  that,  working  at  the  coal 
face  not  being  a  "suitable  employment" 
for  him,  be  was  still  entitled  to  compensa- 
tion. Held  (diss.  Ld.  Johnston)  that  the 
Sheriff  had  rightly  dismissed  the  applica- 
tion. Observed  that  the  question  of  what 
is  "  suitable  employment "  can  only  arise 
under  the  First  Schedule  (3)  when  partial 
incapacity  exists,  and  consequently  did  not 
arise  in  this  case  as  the  incapacity  had 
ceased  (dicta  in  Eyre  v.  Haughton  Main 
Colliery  Coy.  Ltd.,  [1901]  1  K.  B.  695, 
discussed).  Law  v.  Wm.  Baird  &  Coy.  Ltd., 
1914,  S.  C.  423;  51  S.  L.  E.  388;  1914, 
1  S.  L.  T.  261. 


52.  Compensation  —  Review  —  Termina- 
tion—Incapacity Ascribed  to  Workman's 
Refusal  to  Undergo  Surgical  Operation- 
Act  1906,  First  Schedule  (1)  (b).— A  work- 
man injured  in  the  foot  refused,  on  the 
advice  of  his  own  doctors,  to  undergo  a 
simple  operation  which  it  was  reasonably 
certain  would  have  restored  his  former 
wage-earning  capacity.  Held  that  he  was 
precluded  by  his  refusal  from  insisting  on 
payment  of  compensation.  O'Neill  v.  John 
Brown  &  Coy.  Ltd.,  1913,  S.  C.  653;  50 
S.  L.  E  450  ;  1913,  1  S.  L.  T.  210. 

53.  Compensation  —  Review  —  Termina- 
tion— Proof  of  Recovery — Fact  or  Law- 
Act  1906,  First  Schedule  (15)  and  (16).— 
The  Sheriff  ended  the  compensation  payable 
to  a  workman  on  the  ground  that  he  had 
recovered  from  his  injuries.  The  Court 
held  that  the  question  vvhether  the  work- 
man had  recovered  or  not  was  a  pure 
question  of  fact,  and  as  thera  was  evidence 
before  the  Sheriff  entitling  him  to  find  as 
he  did,  dismissed  the  appeal.  Anderson  v. 
Darngavil  Coal  Coy.  Ltd.,  1910,  S.  C.  456 ; 
47  S.  L.  E.  342  ;  1910,  1  S.  L.  T.  149. 

54.  Compensation  —  Review  —  Termina- 
tion— Proof  of  Recovery — Fact  or  Law — 
Act  1906. — In  an  application  by  employers 
for  review  of  the  compensation  payable  to 
an  injured  workman  the  Sheriff  found, 
upon  certain  evidence,  including  a  report 
by  a  medical  referee,  that  the  workman  was 
fit  to  resume  his  former  work  and  ended 
the  compensation.  Held  on  a  stated  case, 
that  the  question  whether  the  workman 
had  or  had  not  recovered  was  a  pure 
question  of  fact,  and  that  accordingly  the 
Sheriff's  finding  could  not  be  interfered 
with  (Anderson  v.  Darngavil  Coal  Coy.  Ltd., 
1910,  S.  C.  idQ,  followed).  Cunningham  v. 
M'Naughton  &  Sinclair,  1910,  S.  C.  980; 
47  S.  L.  E.  781 ;  1910,  2  S.  L.  T.  167. 

55.  Compensation  —  Review  —  Termina- 
tion —  Supervening  Incapacity  —  Applica- 
tion for  Compensation  of  New — Compet- 
ency —  Act  1897,  sec.  1  (3),  and  First 
Schedule,  sec.  12. — In  an  application  under 
the  1897  Act  for  review  of  the  weekly 
payments  made  to  an  injured  workman 
under  a  recorded  agreement,  the  Sheriff, 
after  proof,  found  that  the  workman's 
incapacity  had  ceased,  and  ended  the 
compensation.  The  workman  thereafter 
brought  an  application  for  an  award  of 
compensation  of  new  on  the  ground  of 
supervening  incapacity  caused  by  his 
former  injury.     Held  that  the  application 
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was  incompetent.  Cadenhead  v.  Ailsa 
Shipbuilding  Coy.  Ltd.,  1910,  S.  C.  1129; 
47  S.  L.  E.  784;  1910,  2  S.  L.  T.  65. 

56.  Compensation  —  Review  —  Termina- 
tion —  Workman's  Refusal  to  Undergo 
Surgical  Operation.— An  injured  workman, 
who  refused  to  undergo  a  surgical  operation 
unattended  with  danger  to  life  or  health, 
or  with  serious  suffering,  which,  according 
to  the  best  professional  opinion,  offered  a 
reasonable  prospect  of  the  removal,  or  at 
least  relief,  of  the  incapacity  from  which 
he  suffered,  held  (diss.  Lds.  Stormonth- 
Darling  and  Pearson)  to  have  precluded 
himself  from  any  right  to  receive  further 
compensation  under  the  Workmen's  Com- 
pensation Act,  1897.  Donnelly  v.  Wm. 
Baird  &  Coy.  Ltd.,  1908,  S.  C.  536;  45 
S.  L.  E.  394;  15  S.  L.  T.  799. 

57.  Compensation —  Review  —  Termina- 
tion or  Suspension— Permanent  Injury — 
Chance  of  Employment— Act  1906,  First 
Schedule  (I.)  (b)  and  16.— A  workman  met 
with  an  accident  which  necessitated  the 
amputation  of  his  left  thumb,  and  was  for 
some  time  paid  compensation  by  his 
employers.  After  he  had  recovered  from 
the  effects  of  the  operation,  the  Sheriff,  on 
the  ground  that  he  was  fit  to  resume  his 
former  work  as  a  brakesman  and  that  the 
injury  did  not  "impair  his  chance  of 
employment  inl  his  former  line  of  employ- 
ment or  in  any  other  line  of  employment 
which  he  might  reasonably  hope  to  follow," 
ended  the  compensation.  In  an  appeal  the 
workman  maintained  that  the  compensation 
should  have  been  suspended,  not  ended. 
Held  that,  in  view  of  his  finding,  the 
Sheriff  was  entitled  to  end  the  compensa- 
tion. Watson  V.  William  Beardmore  &  Coy. 
Ltd.,  1914,  S.  C.  718;  51  S.  L.  E.  621; 
1914,  1  S.  L.  T.  481. 

58.  Compensation  —  Review  —  Weekly 
Payments  —  Alteration  —  Termination. — 

Held  that  when  an  application  to  review  a 
weekly  payment  under  the  Act  is  brought 
before  an  arbitrator,  he  can  only  end, 
diminish,  or  increase  the  payments  from 
the  date  of  his  decision  in  the  application. 
Baird  &  Coy.  Ltd.  v.  Stevenson,  1907,  S.  C. 
1259;  44  S.  L.  E.  864;  15  S.  L.  T.  291. 

59.  Compensation  —  Review  of  Weekly 
Payments— Cessation  from  Future  Debt. — 
In  an  application  for  the  review  of  weekly 
payments,  on  the  report  of  a  medical  referee 
that  the   workman  would   be   well  on  a 


certain  future  day,  the  Sheriff  made  an 
order  that  payments  should  continue  till 
that  day  and  then  cease.  Held  that  the 
order  was  incompetent.  Allan  v.  Spowart 
&  Coy.  Ltd..  1906,  8  F.  811;  43  S.  L.  R. 
599  ;  14  S.  L.  T.  84. 


60.  Compensation  —  Review  of  Weekly 
Payments— Cessation  of  Incapacity— Possi- 
bility of  Supervening  Incapacity— Suspen- 
sory Order— Competency— Act  1906,  First 
Schedule  (1)  (b)  and  16. — A  workman  who 
had  sustained  injuries  which  necessitated 
an  opera,tion,  after  recovering  from  the 
operation  obtained  work  at  higher  wages 
in  the  district  where  he  had  been  employed. 
In  an  arbitration,  the  Sheriff,  while  finding 
that  the  workman's  injuries  were  permanent 
found  also  that  he  was  no  longer  incapaci- 
tated from  earning  his  former  wages  and 
ended  the  compensation  payable  to  him. 
In  an  appeal  the  Court  hoc  statu  remitted 
the  case  to  the  Sheriff  to  decide  whether 
the  ending  of  the  compensation  should  be 
permanent  or  temporary.  Opinion  (per 
the  Lord  President)  that  a  suspensory  order 
was  the  proper  judgment  for  the  Sheriff  to 
pronounce  (Bosie  v.  Mackay,  1910,  S.  C. 
714,  and  Taylor  v.  London  and  North- 
Western  Ely.  Coy.,  [1912]  A.  C.  242, 
considered,  and  the  former  case  held  over- 
ruled by  the  latter).  Dempsey  v.  Caldwell 
&Coy.  'Ltd.,  1914,  S.  C.  28;  51  S.  L.  E. 
16;  1913,  2  S.  L.  T.  267. 


61.  Compensation  —  Review  of  Weekly 
Payments— Date  from  which  Weekly  Pay- 
ments may  be  Varied  or  Ended— Remedy 
of  Employer  where  Workman  Charges  for 
Payment— Act  1906,  First  Schedule  (16).— 
Employers  paid  compensation  to  an  injured 
workman  for  total  incapacity,  in  terms  of 
an  award,  up  to  24th  September,  when  they 
stopped  the  payments  on  the  ground  that 
his  incapacity  had  ceased.  On  4th 
November  they  presented  an  application 
for  review  of  the  compensation  and  asked 
that  it  should  be  terminated  as  at  24th 
September.  The  arbiter  found  that  the 
workman  had  completely  recovered  his 
capacity  at  said  date.  Held  (rev.  Second 
Division)  that  the  compensation  fell  to  be 
ended  as  at  the  date  when  the  incapacity 
ceased,  and  not  merely  at  the  date  of  the 
application  for  review.  Observations  on 
remedy  of  employer  where  workman 
charges  for  payment  (Donaldson  Brothers 
V.  Cowan,  1909,  S.  C.  1292,  overruled). 
Wishartv.  Gibson  <&  Coy.,  1914  (H.  L.),S.  G. 
53 ;  51  S.  L.  E.  516  ;  1914,  1  S.  L.  T.  416. 
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62.  Compensation  —  Review  of  Weekly 
Payments— Duration  of  Payments— Total 
Incapacity— Work  Resumed. — Held  (1 )  that 
a  workman,  who  had  been  receiving  com- 
pensation under  a  registered  agreement  as 
for  total  incapacity,  had  by  returning  to 
work  admitted  that  total  incapacity,  the 
basis  of  the  agreement,  had  ceased ;  (2) 
that  he  could  not  therefore  claim  compensa- 
tion in  respect  of  such  incapacity.  Nimmo 
&  Coy.  Ltd.  V.  Fisher,  1907,  S.  C.  890;  44 
S.  L.  K.  641 ;  15  S.  L.  T.  14. 

63.  Compensation  —  Review  of  Weekly 
Payments— Incapacity— Physical  Capacity 
—Wage-earning  Capacity — Medical  Referee 
—Arbiter— Finality— Act  1906  (1)  (b)  and 
(3). — In  an  application  by  employers  for 
review  of  the  compensation  payable  to  a 
miner  who  had  sustained  injury  resulting 
in  the  loss  of  an  eye,  the  Sheriff,  on  the 
report  of  a  medical  referee  that  the  miner 
was  as  fit  as  any  one-eyed  man  to  resume 
his  work  underground,  ended  the  compen- 
sation. On  appeal  the  Court  recalled  the 
determination  of  the  Sheriff,  and  remitted 
to  him  to  allow  a  proof  upon  the  question 
of  the  miner's  earning  capacity.  The  Sheriff 
thereafter  found  in  fact  that  the  miner  had 
not  since  the  date  of  the  accident  worked 
underground,  that  he  had  made  various 
applications  for  such  work  without  success, 
and  that  whereas  prior  to  the  accident  he 
was  earning  upwards  of  £2  per  week,  he 
was  only  able,  on  account  of  his  injuries, 
to  earn  18s. ;  and  accordingly  dismissed 
the  application  for  review.  In  an  appeal 
the  Court,  holding  that  the  Sheriif  s  finding 
was  final,  refused  to  interfere  with  it. 
Arnoit  V.  Fife  Coal  Coy.  Ltd.,  1912,  S.  C. 
1262;  49  S.  L.  K.  902;  1912,  2  S.  L.  T. 
14.3. 

64.  Compensation  —  Review  of  Weekly 
Payments  —  Incapacity  —  Wage  -  earning 
Capacity  —  Report  by  Medical  Referee — 
Finality— Act  1906,  First  Schedule  (1)  (b) 
(3)  and  (15).— A  miner  in  receipt  of  com- 
pensation from  his  employers,  in  respect  of 
an  injury  to  his  thumb,  agreed  to  refer  the 
question  of  his  capacity  for  his  former  work 
to  a  medical  referee.  The  medical  referee 
having  reported  that  the  miner  had  re- 
covered and  was  fit  to  resume  his  ordinary 
employment,  the  employers  craved  the 
Sheriff  to  end  the  compensation.  The 
workman  lodged  answers,  in  which  he 
averred  that  his  earning  ability  had  been 
considerably  reduced  notwithstanding  the 
fact  that  he  had,  from  a  medical  point  of 
view,   recovered   from    his    injury.      The 


Shei'iff  having  ended  the  compensation,  the 
workman  appealed  and  craved  leave  to  lead 
evidence  in  support  of  his  averments.  Held 
that  as  the  workman  did  not  aver  that  he 
had  been  unable,  owing  to  the  accident, 
to  obtain  employment,  he  was  precluded 
by  the  medical  referee's  report,  which  was 
conclusive  in  its  tei'ms,  from  leading  the 
evidence  proposed ;  and  appeal  dismissed 
(Ball  V.  William  Hunt  &  Sons,  Ltd.,  [1912] 
A.  C.  496,  and  Duris  v.  Wilsons  and  Clyde 
Coal  Coy.  Ltd.,  1912  (H.  L.),  S.  C.  74, 
distinguished).  Gray  v.  Shotts  Iron  Coy.  Ltd., 
1912,  S.  C.  1267;  49  S.  L.  E.  906;  1912, 
2  S.  L.  T.  146. 

65.  Compensation  —  Review  of  Weekly 
Payments—  Industrial  Disease — Recovery 
— Susceptibility  to  Recurrence — Whether 
Susceptibility  Due  to  Original  Attack  — 
Onus  of  Proof— Act  1906,  First  Schedule 
(16). — In  an  application  by  employers  for 
review  of  the  compensation  payable  to  a 
workman,  it  was  proved  that  the  workman, 
after  being  duly  certified  as  suffering  from 
miner's  nystagmus,  was  paid  compensation  ; 
that  he  had  now  completely  recovered  from 
the  attack,  but  that  he  was  susceptible  to 
a  recurrence  of  the  disease.  The  evidence 
was  inconclusive  as  to  the  cause  of  this 
susceptibility.  Held  that  as  the  workman 
had  recovered  from  the  first  attack,  and 
as  he  had  failed  to  discharge  the  onus  on 
him  of  proving  that  his  susceptibility  to  a 
recurrence  of  the  disease  was  due  to  that 
attack,  the  compensation  had  been  rightly 
ended.  Darrol  v.  Glasgow  Iron  and  Steel 
Coy.  Ltd.,  1913,  S.  C.  387  ;  50  S.  L.  E.  226 ; 
1912,  2  S.  L.  T.  506. 

66.  Compensation  —  Review  of  Weekly 
Payments— Medical  Examination— Certifi- 
cate— Finality. — The  certificate  of  a  medical 
referee  under  the  Act  is  conclusive  evidence 
of  the  condition  of  the  workman.  Bryce  & 
Coy.  V.  Cmnor,  1904,  7  F.  193;  42  S.  L.  E. 
154;  12  S.  L.  T.  539. 

67.  Compensation  —  Review  of  Weekly 
Payments— Minor  Workman— General  Rise 
in  Wages— Application  for  Increase  of  Com- 
pensation Based  on  Rise  in  Rate  of  Wages — 
Act  1906,  First  Schedule  (16).— The  com- 
pensation payable  to  a  minor  workman  was 
fixed  by  agreement  at  a  weekly  sum  repre- 
senting half  the  amount  which  he  would 
probably  have  been  earning  had  he  remained 
uninjured.  Some  time  afterwards,  in  con- 
sequence of  a  general  rise  in  wages,  he 
applied  to  have  the  compensation  increased. 
Held  that  the  rise  in  the  rate  of  wages  was 
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not  a  circumstance  that  per  se  entitled  the 
workman  to  an  increase,  but  was  merely 
one  of  the  items  to  be  taken  into  considera- 
tion by  the  Sheriff  in  arriving  at  the  weekly 
sum  which  the  workman  would  probably 
have  been  earning  at  the  date  of  review  if 
he  had  remained  uninjured.  Malcolm  v. 
Thomas  Spowart  &  Coy.  Ltd.,  1913,  S.  C. 
1024;  50S.  L.  E.  823;  1913,  2  S.  L.  T. 
141. 

68.  Compensation  —  Keview  of  Weekly 
Payments— Partial  Incapacity  —  Arbiter's 
Discretion— Act  1906,  First  Schedule  (3).— 
Opinion  per  curiam  that  where  a  workman 
who  has  been  in  receipt  of  full  compensa- 
tion in  respect  of  total  incapacity  partially 
recovers  and  is  earning  a  wage,  aprimd  facie 
case  arises  for  reducing  his  compensation ; 
but  it  is  open  to  him  to  prove  circum- 
stances which  will  warrant  the  arbiter,  in 
the  exercise  of  his  discretion,  in  refusing 
to  diminish  the  compensation.  The  cir- 
cumstance that  the  amount  of  compensa- 
tion he  has  been  receiving,  added  to  his 
present  earnings,  does  not  equal  his  average 
weekly  earnings  before  the  accident,  does 
not  by  itself  justify  a  refusal  to  diminish. 
Pryde  v.  Moore  &  Coy.,  1913,  S.  C.  457 ;  50 
S.  L.  E.  302;  1913,  1  S.  L.  T.  49. 

69.  Compensation  —  Review  of  Weekly 
Payments — Partial  Incapacity  —  Inability 
to  Find  Suitable  Employment— No  Change 
in  Physical  Condition  —  Act  1897,  First 
Schedule,  sees.  2,  12. — A  miner  in  receipt 
of  compensation  for  partial  incapacity 
sought  to  have  the  weekly  payments 
reviewed  and  increased.  It  was  not  sug- 
gested that  the  man's  physical  incapacity 
had  increased.  He  maintained  that  he 
ought  to  be  held  to  be  totally  incapacitated 
in  respect  that  his  employers  were  unable 
to  give  him  suitable  light  work,  and  that 
he  could  not  find  light  employment  else- 
where. The  Court  dismissed  the  applica- 
tion, holding  that  no  relevant  grounds  for 
reviewing  the  weekly  payments  had  been 
set  forth.  Boag  v.  Lochwood  Collieries,  Ltd., 
1910,  S.  C.  51 ;  47  S.  L.  E.  47 ;  1909,  2 
S.  L.  T.  373.     {Overruled;  see  No.  70.) 


70.  Compensation  —  Keview  of  Weekly 
Payments — Partial  Incapacity — Inability 
to  Find  Suitable  Employment— No  Change 
in  Physical  Condition — Act  1906,  First 
Schedule  (1)  (b)  (3)  and  (16).— A  workman 
in  receipt  of  compensation  in  respect  of 
partial  incapacity  brought  an  application 
for  review  and  for  increase  of  the  weekly 
payment,  in  which  he  averred  that,  owing 


to  his  condition,  he  was  unable  to  find 
suitable  employment.  There  was  no  change 
in  his  physical  condition.  Held  (rev.  First 
Division)  that  a  relevant  ground  for  review- 
ing the  weekly  payments  had  been  averred 
(Boag  V.  Lochwood  Collieries,  Ltd.,  1910,  S.  0. 
51,  overruled).  Dwis  v.  Wilsons  and  Clyde 
Coal  Coy.  Ltd.,  1912  (H.  L.),  S.  C.  74;  49 
S.  L.  E.  708 ;  1912,  1  S.  L.  T.  459. 


71.  Compensation  —  Review  of  Weekly 
Payments— Partial  Incapacity— Workman 
Fit  for  Light  Work — Evidence  Justifjring 
Reduction  of  Compensation— Act  1906,  First 
Schedule  (3)  and  (16). — In  an  application  for 
review  of  the  weekly  payments  made  to 
a  workman  under  a  recorded  memorandum 
in  respect  of  an  accident  by  which  he  was 
totally  incapacitated,  it  was  proved  that 
nine  months  after  the  accident  the  em- 
ployers offered  him  light  work  as  a  labourer, 
which  he  refused,  although  able  for  the 
work.  At  the  date  of  the  application  for 
review  the  workman  was  proved  to  be  able 
to  perform  light  labouring  work,  and  the 
employers  renewed  their  previous  offer  of 
employment.  There  was  no  evidence  of 
the  specific  weekly  wage  which  the  work- 
man was  capable  of  earning.  The  Sheriff 
having  reduced  the  compensation,  the 
workman  appealed,  on  the  ground  that 
there  was  no  evidence  to  justify  the  award. 
The  Court  sustained  the  award  {Proctor  & 
Sons  V.  Piobinsmi,  [1911]  1  K.  B.  1004,  and 
Cardiff  Corporation  v.  Hall,  [1911]  1  K.  B. 
1009,  considered).  Observations  (by  Ld. 
Salvesen)  on  the  meaning  of  "  incapacity  " 
for  the  purposes  of  the  Act.  Carlin  v. 
Stephen  &  Sons,  Ltd.,  1911,  S.  C.  901;  48 
S.  L.  E.  862;  1911,  2  S.  L.  T.  19. 

72.  Compensation  —  Review  of  Weekly 
Payments  —  Recovery  —  Certificate  by 
Medical  Referee — Supervening  Incapacity 
—Onus  proband!— Act  1906,  First  Schedule 
(16). — A  medical  referee,  under  a  remit, 
reported  that  an  injured  workman  was  fit 
for  his  work.  Thereupon  the  employers 
applied  to  have  the  compensation  payable 
to  the  workman  ended  or  diminished  as  at 
the  date  of  the  medical  referee's  report. 
The  workman  maintained  that  since  the 
date  of  the  medical  referee's  examination 
he  had  become,  and  would  be  for  the 
future,  unfit  for  his  work.  Supervening 
incapacity  having  been  proved,  held  that 
the  onus  of  proving  that  it  was  due  to  the 
accident  was  upon  the  workman  (M'Callum 
V.  Quinn,  1909,  S.  C.  227,  distinguished). 
M'Ghee  v.  Summerlee  Iron  Coy.  Ltd.,  1911, 
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S.   C.    870;    48   S.  L.  R.    807;    1911,    2 
^.  L.  T.  16. 

73.  Compensation  —  Review  of  Weekly 

Payments  —  Wage  -  earning    Capacity  — 

Method  of  Ascertaining— Act  1906,  First 

Schedule  (2)  (a)  and  (3).— In  an  application 

for  review  of  a  weekly  payment  made  to 

a  miner  by  his  employers  the  Sheriff  found 

that  the  miner  had  not  recovered  from  his 

Accident,  and  was  unfit  to  resume  his  work ; 

that  for  a  year  previously  he  had  carried 

on  a  public-house,  and  that  the  nett  profits 

therefrom,  allowing  for  interest  on  capital, 

■expenses,  &c.,   amounted   to  £98,  a  sum 

exceeding  the  annual  amount  of  his  average 

weekly  earnings  prior  to  the  accident.    The 

Sheriff  took  this  sum  of  £98  as  the  measure 

of  the  man's  earning  capacity,  found  that 

his  incapacity  had  terminated,  and  ended 

the  weekly  payment.     The  Court  lield  that 

the  Sheriff's   method   of   arriving  at  the 

wage-earning  capacity  was  fallacious,  and 

■i-emitted  to  him  to  inquire  what  work  the 

man  actually  did  in  the  public-house,  and 

what  the  market  value  of  such  service  was. 

Paterson  v.  Moore  &  Coy.,  1910,  S.  C.  29 ; 

47  S.  L.  R.  30;  1909,  2  S.  L.  T.  291. 

74.  Compensation  —  Review  of  Weekly 
Payments  —  Workman  Able  to  do  Ordin- 
ary   Work,    but    Incapacity     Likely    to 
Supervene— Nominal  Award — Competency 
—Act  1897,  First  Schedule,  sec.  12.— An 
■employer    presented    an    application    for 
review  of  a  weekly  payment  made  to  a 
workman    on    the    ground    that    he    had 
recovered.     A  remit  was  made,  of  consent, 
to  a  medical  referee,  who  reported  that  the 
workman  was  not  incapacitated,  and  that 
he  was  able  for  his  ordinary  work,  but  that 
while  that  was  so  the  ruptures  from  which 
he  was  still  suffering  as  a   result  of  the 
-accident  might  in  the  future  prove  detri- 
mental to  him,  and  that  incapacity  might 
■supervene.     Held  (by  seven  Judges)  that 
it  was    incompetent   to   award    a   merely 
nominal  sum  so  as  to  keep  the  question 
open,  and  compensation  terminated  {Clellaiid 
V.  Singer  Manufacturing  Coy.,   1905,   7  F. 
■975,    approved    and   followed;     Owners    of 
"Tynron"  v.  Morgan,  [1909]  2  K.  B.  66, 
4isappi-oved).     Opinions  (per  the  Lord  Presi- 
dent and  Ld.  Low)  as  to  procedure  that 
might  have  been  adopted.     Bosie  v.  Machay, 
1910,  S.  C.  714;  47  S.  L.  R.  654;  1910,  1 
S.  L.  T.  395.     On  appeal  to  the  House  of 
Lords,  held  that  the  judgment  of  the  Court 
•of  Session   was  not  a  "proceeding  conse- 
•quential"  on  the   medical  reference,  and 
accordingly  that  the  provisions  of  the  Act 


of  1 906  did  not  apply,  and  an  appeal  was 
excluded.  1912  (H.  L.)  S.  C.  7;  49 
S.  L.  R.  48;  1911,  2  S.  L.  T.  401. 

75.  Compensation  —  Review  of  Weekly 
Payments— Workman  Fit  to  Resume  Work 
—  Incapacity  Likely  to  Supervene  — 
Nominal  Award— Competency— Act  1906, 
First  Schedule  (1)  (b)  and  (16).— The  decision 
in  Rosie  v.  Mackay,  1910,  S.  C.  714,  to  the 
effect  that  it  is  incompetent  to  make  a 
nominal  award  so  as  to  keep  the  question 
of  a  claim  to  compensation  open,  doubted 
in  view  of  the  opinions  expressed  by  the 
House  of  Lords  in  the  English  case  of 
Taylm-  v.  London  and  NortJir  Western  Ely. 
Coy.,  [1912]  A.  C.  242.  Weir  v.  North 
British  Ely.  Coy.,  1912,  S.  C.  1073;  49 
S.  L.  R.  772;  1912,  2  S.  L.  T.  54. 

76.  Compensation  —  Review  of  Weekly 
Payments  —  Workman  Goes  Abroad  — 
Medical  Examination.— Where  a  workman 
who  was  entitled  to  compensation  went  to 
Australia  without  informing  his  emplayers 
or  leaving  his  address,  the  Court  suspended 
his  right  to  weekly  payments,  because  he 
had  made  it  impossible  for  his  employers 
to  call  on  him  to  submit  himself  to  the 
medical  examination  necessary  for  a  review 
of  weekly  payments.  Finnie  &  Son  v. 
Duncan,  1904,  7  F.  254;  42  S.  L.  R.  192; 
12  S.  L.  T.  557.  But  where  the  workman 
went  to  Ireland  and  offered  to  submit  him- 
self to  a  medical  referee,  held  that  the 
employers  were  not  entitled  to  suspend 
the  weekly  payments.  Wm.  Baird  &  Coy. 
Ltd.  V.  Kane,  1905,  7  F.  461 ;  42  S.  L.  R.- 
347;  12  S.  L.  T.  697. 

77.  Employer  —  Seaman  —  Charter  of 
Vessel— Owner  or  Charterer  "Employer" 
of  Seaman. —  The  owner  of  a  chartered 
vessel  who  engaged  and  paid  the  seaman 
employed  to  navigate  her  to  the  orders  of 
a  charterer  held  to  be  the  seaman's  employer 
in  a  question  of  workmen's  compensation. 
Mackinnon  v.  Miller,  1909,  S.  C.  373;  46 
S.  L.  R.  299 ;  1909,  1  S.  L.  T.  65. 

78.  Employment— Accident  Arising  Out 
of— Beginning  of  Employment— Act  1906, 
sec.  1  (1).— A  miner  was  injured  on  the 
premises  of  his  employer's  while  proceeding 
to  his  work  by  the  usual  and  recognised 
way.  The  accident  occurred  near  the  lamp 
cabin  where  it  was  the  miner's  duty  to  get 
a  safety-lamp  before  proceeding  to  the  pit- 
head. The  arbiter  found  that  the  miner's 
duties  did  not  begin  until  he  reached  the 
lamp  cabin  and  obtained  his  lamp.     Held 
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that  the  accident  did  not  arise  out  of  and 
in  the  course  of  the  miner's  employment. 
Anderson  v.  Fife  Coal  Goy.  Ltd.,  1910,  S.  C. 
8;  47  S.  L.  E.  3;  1909,  2  S.  L.  T.  260. 

79.  Employment — Accident  Arising  Out 
of— Breach  of  Kule — Miner  Acting  Out- 
with  the  "Sphere"  of  his  Employment — 
Act  1906,  sec.  1  (1). — A  pit  which  was 
unsafe  was  worked  in  terms  of  certain  rules 
regulating  the  use  of  explosives,  which 
provided  that  explosives  capable  only  of 
being  fired  by  detonators  should  be  used, 
that  the  detonators  should  be  securely  kept 
and  issued  only  to  sho1>firers,  and  that 
every  charge  should  be  fired  by  a  competent 
person  appointed  in  writing  to  perform  the 
duty.  A  miner  who  had  a  detonator  in 
his  possession — which,  however,  he  had 
not  obtained  from  the  appointed  shot-firer 
— took  it  upon  himself,  after  the  shot-firer 
had  left  the  mine,  to  prepare  and  fire  a 
shot,  and  in  the  course  of  the  operation  an 
explosion  occurred  whereby  he  was  killed. 
Held  that  the  accident  did  not  arise  out 
of  and  in  the  course  of  the  employment. 
Kerr  v.  Wm.  Bawd  &  Cay.  Ltd.,  19li,  S.  C. 
701;  48  S.  L.  E.  646;  1911,  1  S.  L.  T. 
446, 

80.  Employment — Accident  Arising  Out 
of— Breach  of  Rule- Miner  Acting  Out- 
with  the  "Sphere"  of  his  Employment — 
Miner  Undertaking  Shot-Firer's  Duty- 
Act  1906,  sec.  1  (1).— A  duly  appointed 
shot-firer  in  a  mine  to  which  the  Explosives 
in  Coal  Mines  Order  of  21st  February  1910 
applied,  and  in  which  the  firing  was  done 
by  electricity,  was  in  the  habit,  in  breach 
of  said  order,  of  getting  the  miners  to 
connect  the  charges  with  the  cable.  On 
one  occasion  he  handed  the  cable  to  a  miner 
for  the  purpose  of  haying  it  so  connected, 
and  without  waiting  until  this  had  been 
done  and  until  the  miner  had  had  time 
to  retire  to  a  place  of  safety,  fired  the  shot, 
with  the  result  that  the  miner  was  seriously 
injured  by  the  explosion.  Held  that  the 
accident  did  not  arise  out  of  the  employ- 
ment (Kerr  v.  William  Baird  &  Coy.,  1911, 
S.  C.  701,  distinguished).  Smith  v.  Fife  Coal 
Cm/.  Ltd.,  1913,  S.  C.  662;  50  S.  L.  R. 
455;  1913,  1  S.  L.  T.  263.  Reversed  on 
appeal,  1914  (H.  L.),  S.  C.  40;  51  S.  L.  R. 
496;  1914,  1  S.  L.  T.  385. 

81.  Employment— Accident  Arising  Out 
of  —  Canvasser  Injured  in  a  Street  by 
Passing  Horse— Act  1896,  sec.  1  (1).— A 
salesman  and  collector,  while  riding  in  a 
street  upon  a  bicycle  in  the  course  of  his 


employment,  was  kicked  upon  the  knee  by 
a  passing  horse  and  injured.  Held  that 
the  accident  arose  out  of  the  employment 
(Macdonald  v.  Owners  of  S.S.  "Banana,"' 
[1908]  2  K.  B.  926,  at  929,  followed), 
M'Neice  v.  Singer  Sewing  Machine  Coy.  Ltd., 
1911,  S.  C.  12;  48  S.  L.  R.  15;  1910,  2 
S.  L.  T.  210. 

82.  Employment — Accident  Arising  Out 
of— Collector  Falling  on  Stair— Act  1906, 
sec.  1  (1).— A  collector  for  an  insurance 
company,  whose  work  consisted  in  making; 
a  door-to-door  collection  of  premiums,  fell 
upon  a  stair  which  he  had  occasion  to  use- 
in  the  course  of  his  business  and  was  injured. 
Held  that  the  accident  arose  out  of  the- 
employment.  Millar  v.  Pt,efuge  Assurance 
Coy.  Ltd.,  1912,  S.  C.  37;  49  S.  L.  E.  67;. 
1911,  2  S.  L.  T.  361. 

83. — Employment — Accident  Arising  Out 
of^Commercial  Traveller  Run  Over  by 
Train  while  Drunk— Unexplained  Death. 

— A  commercial  traveller  arrived  late  in 
the  day  at  a  town  in  order  to  see  some  of 
his  customers.  He  did  not,  however, 
transact  any  business  but  proceeded  to- 
get  intoxicated,  and  while  in  this  condition 
arrived  at  the  railway  station  for  the 
purpose  of  returning  to  his  home.  He  was 
found  on  the  line,  having  been  run  over  by 
a  passing  train  and  having  received  injuries- 
from  which  he  died.  No  one  saw  how  he 
got  on  to  the  line,  and  when  last  seen, 
uninjured  he  was  sitting  on  a  seat  on  the- 
platform.  Held  that  the  accident  did  not 
arise  out  of  his  employment.  Question 
whether  the  accident  even  arose  in  the 
course  of  the  employment.  Renfrew  v.  B.  & 
J.  M'Crae,  Ltd.,  1914,  S.  C.  539  ;  51  S.  L.  R. 
467;  1914,  1  S.  L.  T.  354. 

84.  Employment— Accident  Arising  Out 
of— Disease— Heart  Failure—"  Accident. "^ 
— Where  a  workman  became  incapacitated 
from  heart  failure  induced  by  over-exertion, 
the  Court,  while  declining  to  define 
"accident,"  refused  to  interfere  with  the 
arbiter's  finding  that  the  injury  was  outside 
the  scope  of  the  Workmen's  Compensation. 
Act.  Coe  v.  Fife  Coal  Coy.  Ltd.,  1909,  S.  C. 
393;  46  S.  L.  E.  328;  1909,  1  S.  L.  T. 
170. 

85.  Employment — Accident  Arising  Out 
of  —  Diseased  Workman.  —  A  workman, 
while  engaged  in  his  employment,  had  an 
attack  of  cerebral  haemorrhage  as  the- 
result  of  his  exertion.  The  work  was  being 
performed  in  the  usual  mode.     He  was  put 
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to  bed,  where  he  remained  for  four  days, 
when  a  second  attack  occurred,  resulting 
in  permanent  disablement.  His  arteries 
■were  in  a  degenerate  condition,  rendering 
an  attack  of  haemorrhage  more  likely.  Held 
that  the  workman  had  sustained  "  personal 
injury  by  accident  arising  out  of  and  in 
the  course  of  his  employment"  within  the 
meaning  of  the  Workmen's  Compensation 
Act,  1897.  M^Innes  v.  Diinsmidr  &  Jackson, 
1908,  S.  C.  1021;  45  S.  L.  E.  804;  16 
S.  L.  T.  214. 

86.  Emplojrment — Accident  Arising  Out 
«f— Diseased  Workman. — A  miner  received 
an  injury  to  his  right  eye  by  accident 
arising  out  of  and  in  the  course  of  his 
■employment.  Having  recovered  from  this 
injury  so  far  as  recovery  was  possible 
■without  an  operation,  although  that  eye 
was  of  little  use,  he  could  have  worked  at 
his  former  work  had  it  not  been  that  his 
left  eye,  which  had  been  affected  by  disease 
At  the  time  of  the  accident  (there  was  no 
proof  the  affection  was  then  such  as  to 
impede  his  work),  was  so  affected  by  the 
disease,  which  had  not  been  caused  or 
■aggravated  by  the  accident,  as  to  render 
his  working  underground  impossible. 
Held  that  as  it  was  not  proved  that  the 
miner  could  not  have  worked  underground 
if  his  right  eye  had  not  been  injured,  his 
partial  incapacity  was  incapacity  resulting 
"from  the  injury,  entitling  him  to  compensa- 
tion under  the  Act  of  1897.  Lee  v.  Baird 
■&  Coy.  Ltd.,  1908,  S.  C.  905;  45  S.  L.  E. 
717;  16  S.  L.  T.  135. 

87.  Employment— Accident  Arising  Out 
■of— Disease— Pneumonia  Caused  by  Inhala- 
tion of  Poisonous  Gas— "Injury  by  Acci- 
dent "—Act  1906,  sec.  1  (1).— A  miner  who 
in  the  course  of  his  work  had  fired  a  shot 
returned  three  minutes  afterwards  to  the 
working  place  while  it  was  still  full  of 
smoke.  Soon  after  he  became  ill,  and 
ultimately  died  of  pneumonia  caused  by 
the  inhalation  of  carbon-monoxide  gas.  It 
was  proved  that  the  firing  of  shots  was  of 
■daily  occurrence  in  the  mine,  that  the  firing 
of  shots  generated  carbon-monoxide  gas  in 
■various  quantities,  depending  on  the  ventila- 
tion, and  that  on  previous  occasions  the 
•deceased  had  suffered  from  headache  and 
nausea  through  inhaling  the  gas.  Held 
that  the  death  resulted  from  "injury  by 
accident "  within  the  meaning  of  the  Act. 
Kelly  v.  Auchenlea  Coal  Coy.  Ltd.,  1911,  S.  C. 
«64;  48  S.  L,  E.  768;  1911,  2  S.  L.  T. 
23. 


88.  Emplo3rment— Accident  Arising  Out 
of— Disobedience  to  Orders. — A  workman 
went  ashore  from  a  vessel  in  breach  of 
orders,  and  in  returning,  instead  of  going 
aboard  by  a  gangway,  jumped  from  the 
quay  to  the  vessel,  and  falling  into  the  water, 
was  drowned.  Held  that  the  accident  did 
not  arise  out  of  and  in  the  course  of  the 
deceased's  employment.  Martin  v.  Fullarton 
&  Coy.,  1908,  S.  C.  1030  ;  45  S.  L.  E.  812  ; 
16  S.  L.  T.  219. 


89.  Employment— Accident  Arising  Out 
of— Disobedience  to  Orders  —  Dangerous 
Act  Expressly  Forbidden— Railway  Porter 
Jumping  on  to  Footboard  of  Moving  Train 
—Act  1906,  sec.  1  (1).— A  railway  porter 
whose  duty  it  was  to  remove  passengers' 
luggage,  in  attempting  to  jump  on  to  the 
footboard  of  a  moving  train  so  as  to  be 
ready  to  remove  luggage  as  quickly  as 
possible,  fell  on  to  the  rails  and  was  injured. 
There  had  been  given  to  the  porter,  but 
he  had  not  read,  a  copy  of  the  company's 
rules,  which  prohibited  jumping  on  to 
trains  in  motion ;  and  he  had  previously 
been  warned  against  the  practice.  Held 
that  the  accident  arose  out  of  and  in  the 
course  of  the  employment.  M' William  y. 
Great  North  of  Scotland  Ely.  Coy.,  1914,  S.  C. 
453;  51  S.  L.  E.  414;  1914,  1  S.  L.  T. 
294. 


90.  Employment— Accident  Arising  Out 
of— Disobedience  to  Orders— Miner  Killed 
at  Spot  -where  Ordered  not  to  Go— Infer- 
ence from  Proved  Facts— Act  1906,  sec. 
1  (1).— A  miner  was  informed  by  the  fireman 
that  he  could  work  at  X.  until  10  o'clock, 
but  that  he  was  not  to  remain  there  longer, 
as  after  that  hour  blasting  operations  would 
commence  from  the  opposite  side.  The 
miner  worked  at  X.  till  about  10,  when  he 
left  and  went  to  his  own  working-place 
where  he  remained  till  11,  when  he  was 
left  working  there  by  his  mate.  About 
11.45  a  shot  was  fired  opposite  X.  The 
miner  was  killed  by  this  shot,  and  his 
body  was  found  among  the  d^hris  at  X. 
His  working-place  was  65  feet  distant  from 
X.  He  did  not  require  to  pass  X.  to  get 
to  the  pit-bottom,  and  the  order  to  be 
away  from  X.  was  in  force  when  the  accident 
occurred.  The  Sheriff  found  that  the 
miner  was  not  injured  while  in  the  course 
of  his  employment.  The  Court,  holding 
that  there  was  evidence  entitling  the  Sheriff 
to  find  as  he  did,  affirmed  his  decision. 
Traynor  v.  Robert  Addie  &  Sons,  1911,  48 
S.  L.  E.  820. 
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91.  Employment— Accident  Arising  Out 
of— Disobedience  to  Orders— Sphere  of  Em- 
ployment-Message Boy  Injured  while 
Using  Lift— Act  1906,  sec.  1  (1).— A  message 
boy  was  employed  in  carrying  fish  from  a 
shop  to  a  kitchen  which  was  situated  on 
the  third  floor  of  an  infirmary.  On  one 
occasion  instead  of  reaching  the  kitchen  in 
the  ordinary  way  by  means  of  the  staircase, 
he  inade  use  of  a  lift  which  he  himself  set 
in  motion,  and  while  the  lift  was  ascending 
he  was  injured.  There  was  a  notice 
publicly  displayed  that  the  lift  was  to  be 
used  only  by  servants  of  the  institution 
and  worked  only  by  those  specially  author- 
ised by  the  directors,  and  it  was  proved 
that  the  boy  had  been  cautioned  against 
using  the  lift.  Held  that  the  accident  did 
not  arise  out  of  and  in  the  course  of  the 
employment.  M'Daid  v.  Steel,  1911,  S.  C. 
859;  48  S.  L.  E.  765;  1911,2  S.  L.  T.  13. 

92.  Emplojrment- Accident  Arising  Out 
of—  Disobedience  to  Orders  —  Sphere  of 
Employment — Miner  Entering  Forbidden 
Area  and  Killed  by  Explosion— Act  1906, 
sec.  1  (1). — A  miner  and  a  companion  were 
working  in  a  level  from  which  they  were 
driving  an  "  upset."  One  morning  the 
fireman  discovered  an  outbreak  of  gas  in 
the  "  upset,"  and  accordingly  closed  the 
entrance  thereto  by  a  fence  which  had 
a  well-recognised  meaning.  Both  the  miner 
and  his  companion  understood  what  the 
fence  meant,  and  that  it  was  dangerous  to 
work  in  the  "  upset."  On  this  particular 
morning  they  were  working  at  a  different 
part  of  the  mine.  Later  in  the  day  the 
miner  required  a  pick,  and  knowing  that 
his  companion  had  left  one  in  the  "upset" 
went  to  get  it.  He  crossed  the  fence  with 
a  naked  light  in  his  cap,  entered  the 
"upset,"  and  was  killed  by  an  explosion 
of  gas.  In  passing  the  fence  deceased  had 
acted  in  disobedience  to  orders.  Held  that 
the  accident  arose  out  of  and  in  the  course 
of  the  deceased's  employment.  Observations 
on  disobedience  to  orders  as  affecting  the 
question  whether  an  accident  arises  "  in  the 
course  of "  the  employment.  Conway  v. 
Pumjpherston  Oil  Coy.  Ltd.,  1911,  S.  C.  660; 
48  S.  L.  E.  632 ;  1911,  1  S.  L.  T.  440. 

93.  Employment— Accident  Arising  Out 
of — Domestic  Servant  Injured  by  Child's 
Toy— Act  1906,  sec.  1  (1).— VV  here  a  domestic 
servant,  in  the  course  of  her  duties,  was 
injured  in  the  eye  by  a  child's  ball  play- 
fully thrown  at  her  by  a  fellow-servant, 
held  that  the  accident  did  not  arise  out  of 
the  employment  within  the  meaning  of  the 


Act.     Wilson  V.  Laing,  1909,  S.  C.  1230; 
46  S.  L.  E.  843;  1909,  2  S.  L.  T.  18. 

94.  Employment — Accident  Arising  Out 
of— Driver  of  Traction  Engine  Falling  from^ 
Engine  when  Drunk— Act  1906,  sec.  1  (1).— 
The  driver  of  a  traction  engine,  while  driv- 
ing the  engine,  fell  off  the  footplate  and  was 
killed.  In  an  arbitration  the  Sheriff  held 
that  the  accident  did  not  arise  out  of  the 
employment  in  respect  that  at  the  time  of 
the  accident  the  deceased  was  under  the 
influence  of  drink  and  unfit  for  his  work.. 
Held,  in  an  appeal,  that  the  accident  arose 
out  of  the  employment.  Eraser  v.  Riddell 
d  Coy.,  1914,  S.  C.  125;  51  S.  L.  E.  110; 
1913,  2  S.  L.  T.  377. 

95.  Employment — Accident  Arising  Out 
of— Engineer  Keturning  to  Ship  in  a  Boat 
without  Oars — Act  1906,  sec.  1  (1). — A  ship 
engineer,  who  had  been  ashore  in  the  course 
of  his  employment,  attempted  to  get  back 
to  his  ship  which  was  lying  100  yards  from 
the  shore,  alone,  and  without  oars,  in  a  six- 
oared  boat  27  feet  long,  trusting  that  the 
boat  would  be  carried  towards  the  ship  by 
the  wind  and  tide,  and  to  his  being  able  tO' 
direct  its  course  by  paddling  with  the 
rudder.  He  was  carried  out  to  sea  and 
was  drowned.  Held  that  the  accident  did 
not  arise  out  of  the  employment.  Halvorsen 
V.  Salvesen,  1912,  S.  C.  99;  49  S.  L.  E.  27; 
1911,  2  S.  L.  T.  376. 

96.  Employment — Accident  Arising  Out 
of  —  Horseplay.  —  Held  that  an  accident 
arising  out  of  horseplay  between  two 
"drawers"  in  a  mine  did  not  arise  "out 
of  "  the  employment.  Burley  v.  Baird  dr 
Coy.  Ltd.,  1908,  S.  C.  545 ;  45  S.  L.  E.  416 ; 

15  S.  L.  T.  867. 

97.  Employment— Accident  Arising  Out 
of— Horseplay  by  Workman. — Some  work- 
men were  working  overtime,  and  during 
a  necessary  pause  in  their  work  went  to  a 
public-house  for  refreshment.  On  returning 
to  their  work  one  of  them  indulged  in  horse- 
play in  the  premises  where  their  work  was, 
and,  slipping,  fell,  and  was  likely  to  be 
injured,  when  A.,  another  workman,  rushed 
in  and  saved  him.  In  doing  so  A.  himself 
was  injured.  Held  that  the  accident  to  A. 
did  not  arise  out  of  and  in  the  course  of  his 
employment.  Mullen  v.  D.  Y.  Stewart  & 
Coy.  Ltd.,  1908,  S.  C.  991 ;  45  S.  L.  E.  729 ; 

16  S.  L.  T.  172. 

98.  Employment— Accident  Arising  Out 
of— Industrial  Disease — "Process  of  Min- 
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ing"  — Surface  Labour  — Act  1906,  sec.  8 
(1)  (2),  and  Third  Schedule.— Held  that  a 
workman  employed  as  a  surface  labourer  at 
the  pit-head  of  a  colliery  was  not  employed 
in  the  "  process  of  mining  "  in  the  sense  in 
which  that  expression  is  used  in  the  Work- 
men's Compensation  Act,  1906.  Scullion 
V.  Cadzow  Coal  Coy.  Ltd.,  1914,  S.  C.  36; 
51  S.  L.  E.  39;  1913,  2  S.  L.  T.  271. 

99.  Employment— Accident  Arising  Out 
of— "Injury  by  Accident  "—Deafness  Fol- 
lowing upon  Chill — Chill  Due  to  Volun- 
tarily Standing  in  Water  at  Pit-Bottom. — 
A  miner,  while  waiting  to  ascend  to  the 
surface,  in  order  to  be  among  the  first  to 
enter  the  cage,  stood  for  half  an  hour  in 
an  accumulation  of  water  at  the  pit>bottom. 
Had  he  waited  his  turn  on  dry  ground  he 
could  have  reached  the  cage  comparatively 
dry.  Owing  to  the  wetting  he  contracted 
a  chill,  on  which  deafness  followed,  causing 
incapacity.  Beld  that  the  incapacity  was 
not  due  to  an  "injury  by  accident"  in 
the  sense  of  the  Act  {Drylie  v.  Alloa  Coal 
Coy.  Ltd.,  1913,  S.  C.  549,  distinguished). 
M'Luckie  v.  John  Watson,  Ltd.,  1913,  S.  C. 
975;  50  S.  L.  E.  770;  1913,  2  S.  L.  T.  61. 

100.  Employment — Accident  Arising  Out 
of— "Injury  by  Accident" — Death  Due  to 
Heart  Failure— Act  1906,  sec.  1  (1).— An 
arbiter  found  that  a  farm  labourer,  appar- 
ently in  good  health,  died  suddenly  whilst 
engaged  in  his  work  of  lifting  baskets  of 
corn  on  to  the  top  of  a  bruising  machine ; 
that  the  cause  of  death  was  failure  of  the 
heart ;  and  that  a  contributing  cause  of  the 
heart  failure  was  the  strain  arising  from  the 
exertion  made  by  the  deceased  in  repeatedly 
filling  and  lifting  the  baskets.  Held  that  no 
facts  had  been  stated  from  which  the  arbiter 
could  competently  infer  that  the  death  was 
due  to  injury  by  accident  within  the  mean- 
ing of  the  Act  (Clover,  Clayton  &  Coy.  Lid. 
V.  Hughes,  [1910]  A.  C.  242,  distinguished). 
Ritchie  v.  Kerr,  1913,  S.  C.  613  ;  50  S.  L.  E. 
434;  1913,  1  S.  L.  T.  216. 

101.  Employment — Accident  Arising  Out 
of— "Injury  by  Accident "  — Death  from 
Apoplexy  Brought  on  by  Over-Exertion— 
Act  1906,  sec.  1  (1). — A  gatekeeper  em- 
ployed at  a  flax  mill  to  attend  to  the  gate, 
the  telephone,  and  the  ambulance  appliances, 
and  to  attend  personally  to  minor  accidents, 
was  informed  of  a  scaffold  accident  to  some 
slaters  who  were  not  in  the  employment  of 
the  mill-owners,  but  were  engaged  in, doing 
work  for  them  at  the  mill.  He  ran  from 
the  gate  to  the  scene  of  the  accident  and 


then  back  to  the  gate  to  telephone  for  a 
doctor.  The  exertion  of  running,  and  the 
excitement  caused  by  the  accident,  brought 
on  an  apoplectic  shock  from  which  he  died. 
Held  that  his  death  was  due  to  an  accident, 
within  the  meaning  of  the  Act,  arising  out 
of  and  in  the  course  of  his  employment. 
Aitken  v.  Finlayson,  Bousfield  &  Coy.  Ltd., 
1914,  S.  C.  770;  51  S.  L.  E.  653;  1914, 
2  S.  L.  T.  27. 

102.  Employment— Accident  Arising  Out 
of—"  Injury  by  Accident  "—Heat  Apoplexy 
—Act  1906,  sec.  1  (1).— A  workman  who 
was  employed  in  laying  and  jointing  iron 
pipes  in  a  trench,  on  a  day  of  exceptional 
heat,  was  seized  with  an  attack  of  heat 
apoplexy  from  the  effects  of  which  he  died. 
Held  that  the  injury  was  not  an  accident 
within  the  meaning  of  the  Act.  Blakey  v. 
Robson,  Eckford  &  Coy.  Ltd.,  1912,  S.  C.  334  ; 

49  S.  L.  E.  254;  1912,  1  S.  L.  T.  81. 

103.  Employment— Accident  Arising  Out 
of— "Injury  by  Accident  "—Heart  Disease 
— Act  1906,  sec.  1  (1). — In  arbitration  pro- 
ceedings the  Sheriff  found  it  proved  that 
the  claimant  while  lifting  a  derailed  hutch, 
felt  a  sharp  pain  near  the  heart  followed  by 
palpitation  and  shortage  of  breath  ;  that  on 
being  medically  examined  the  claimant  was 
found  to  be  suffering  from  advanced  disease 
of  the  heart,  which  was  of  long  standing, 
and  was  in  its  nature  progressive ;  and 
that  it  was  not  proved  that  the  lifting  of 
the  hutch  accelerated  the  disease.  Held 
that  on  these  facts  the  Sheriff  was  justified 
in  finding  that  the  claimant  had  not  proved 
an  accident  in  the  sense  of  the  Act  (Clover,, 
Clayton  &  Coy.  v.  Hughes,  [1910]  A.  C.  242, 
distinguished).  Spence  v.  William  Baird  & 
Coy.  Ltd.,  1912,  S.  C.  343  ;  49  S.  L.  E.  278  ; 
1912,  1  S.  L.  T.  90. 

104.  Employment— Accident  Arising  Out 
of— "Injury  by  Accident"— Pleurisy  Fol- 
lowing upon  a  Chill— Act  1906,  sec.  1  (1).— 
In  a  claim  for  compensation  a  collector  and 
canvasser  averred  that  while  climbing  the 
stall's  of  a  tenement  one  day  he  over-exerted 
himself  and  became  sweated,  with  the  result 
that  he  contracted  a  chill  which  developed 
into  pleurisy ;  and  that  he  thus  sustained 
an  accident  in  the  course  of  his  employment. 
The  arbiter  dismissed  the  application  as 
irrelevant,  holding  that  the  workman  had 
failed  to  aver  an  "accident"  within  the 
meaning  of  the  Act.  Held  that  the  arbiter 
was  right.  M'Millan  v.  Singer  Sewing 
Machine     Coy.     Ltd.,    1913,    S.    C.    346; 

50  S.  L.  E.  220;  1912,  2  S.  L.  T.  484. 
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105.  Employment— Accident  Arising  Out 
of—  "  Injury  by  Accident "  —  Pneumonia 
Following  on  Chill  Caused  by  Immersion  in 
Water — Act  1906,  sec.  1  (1). — A  pump  in  a 
■wet  mine  having  been  stopped  for  repair, 
water  accumulated  at  the  pit-bottom  and 
rose  to  the  knees  of  several  miners,  who 
had  left  their  work  in  consequence  of  the 
rising  water  and  were  waiting  to  be  taken 
to  the  pit-head.  One  of  the  miners  in 
consequence  of  this  immersion  contracted 
a  chill,  which  a  few  days  later  (during 
which  he  worked  at  the  pit)  developed 
into  pneumonia,  from  which  he  ultimately 
died.  The  arbiter  having  found  that  the 
death  of  the  miner  resulted  from  an 
"accident"  in  the  sense  of  the  statute,  a 
Coui't  of  seven  Judges  (diss.  Ld.  Salvesen), 
holding  that  there  was  competent  evidence 
to  justify  this  conclusion,  affirmed  his 
decision.  Drylie  v.  Alloa  Coal  Coy.  Ltd., 
1913,  S.  0.  549;  50  S.  L.  E.  350;  1913, 
1  S.  L.  T.  167. 


106.  Employment- Accident  Arising  Out 
of  —  "  Injury  by  Accident "  —  Pneumonia 
Following  on  Chill  Caused  by  Standing  in 
a  Draught  in  Mine— Act  1906,  sec.  1  (1).— 
A  number  of  miners  who  had  been  ordered 
to  ascend  to  the  surface  in  consequence  of 
a  breakdown  in  the  shaft  of  the  mine,  were 
compelled  to  wait  at  a  mid-landing  for  an 
hour  and  a  half.  During  this  period  the 
miners,  who  had  been  sweating  at  their 
work,  were  exposed  to  a  strong  down-draft 
of  air,  and  one  of  them  contracted  a  chill  on 
which  pneumonia  supervened,  from  which 
he  subsequently  died.  An  arbiter  having 
awarded  compensation,  the  Court,  holding 
that  there  was  no  evidence  on  which  it 
could  competently  be  found  that  the 
deceased's  death  was  due  to  an  "injury 
by  accident,"  recalled  his  award  {Drylie  v. 
Alloa  Coal  Coy.  Ltd.,  1913,  S.  C.  549,  dis- 
tinguished). Brown  v.  John  Watson,  Ltd., 
1913,  S.  C.  593;  50  S.  L.  E.  415;  1913, 
1  S.  L.  T.  174.  Reversed  on  appeal,  1914, 
S.  C.  (H.  L.)  44;  51  S.  L.  E.  492;  1914, 
1  S.  L.  T.  406  {Drylie  v.  Alloa  Coal  Coy. 
Ltd.,  1913,  S.  C.  549,  approved). 

107.  Employment— Accident  Arising  Out 
of — "Injury  by  Accident !'  — Workmen 
Engaged  to  Replace  Others  on  Strike  — 
Workman  Assaiited  by  Strikers— Act  1906, 
sec.  1  (1). — One  of  a  party  of  workmen  em- 
ployed in  a  woodyard  in  place  of  others 
who  had  gone  on  strike  was  injured  by  an 
attack  of  the  strikers,  who  gained  forcible 
entrance  to  the  yard  and  assaulted  the 
workers.     Seld  that  this  was  not  a  case  of 


"injury  by  accident"  within  the  meaning 
of  the  Act  {Anderson  v.  Balfour,  1910, 
2  Ir.  E.  497,  and  Nishet  v.  liayne  &  Bum, 
[1910]  2  K.  5.  689,  disapproved).  Opinions 
{'per  the  Lord  Justice-Clerk  and  Ld.  Salvesen, 
dub.  Ld.  Dundas)  that  even  if  the  injury 
were  "injury  by  accident"  the  accident 
did  not  arise  out  of  the  employment. 
Murray  v.  DenJwlm  &  Coy.,  1911,  S.  C.  1087  ; 
48  S.  L.  E.  896 ;  1911,  2  S.  L.  T.  125. 

108.  Employment— Accident  Arising  Out 
of— Injury  by  Falling  Eoof  during  a  Gale. 
— A  carter,  while  leaving  his  employer's 
yard  in  flharge  of  a  horse  and  lorry,  was 
struck  by  a  sheet  of  corrugated  iron  blown 
by  a  high  wind  off  the  roof  of  an  adjoining 
building,  and  was  injured.  Held  {dub.  Ld. 
Dundas)  that  the  arbiter  was  not  entitled 
to  find  that  the  accident  arose  out  of  the 
employment  {Adamson  v.  George  Anderson 
&  Coy.  (1905)  Ltd.,  1913,  S.  C.  1038, 
distinguished).  Guthrie  v.  Kinghorn,  1913, 
S.  C.  1155;  50  S.  L.  E.  863;  1913,  2 
S.  L.  T.  153. 

109.  Employment—Accident  Arising  Out 
of— Injury  by  Falling  Slate  during  a  Gale 
— Act  1906,  sec.  1  (1). — An  engineer's  fitter, 
who  during  a  severe  gale  was  engaged  in 
erecting  machinery  in  an  open  yard,  was 
struck  on  the  head  by  a  slate  blown  oS  the 
roof  of  an  adjoining  building  and  injured. 
Held  that  the  Sheriff  was  entitled  to  find 
that  the  accident  arose  out  of  the  employ- 
ment. Adamson  v.  George  Anderson  dt  Coy. 
(1905)  Ltd.,  1913,  S.  C.  1038 ;  .50  S.  L.  E. 
855;  1913,  2  S.  L.  T.  139. 

110.  Employment— Accident  Arising  Out 
of— Injury  to  Knee— Incapacity  Alleged  to 
be  Due  to  Similar  Injury  in  Previous  Em- 
ployment— Onus  of  Proof— Act  1906,  sec.  1. 
— A  workman  while  engaged  in  his  employ- 
ment in  December  1908  felt  a  severe  pain 
in  his  knee  as  he  was  rising  from  a  kneeling 
position,  and  on  examination  it  was  found 
that  the  cartilage  was  ruptured.  Three 
years  before,  while  in  another  employment, 
he  had  sustained  a  wrench  of  the  same 
knee  in  respect  of  which  he  had  received 
compensation.  It  was  not  clear  to  what 
extent,  if  any,  the  later  injury  was  con- 
nected with  the  former.  Held  that,  as  the 
injury  in  December  1908  was  apparently 
sustained  in  the  employment  of  his  then 
employers,  the  onus  was  on  them  to  show 
that  it  was  due  to  the  former  accident ; 
that  they  had  failed  to  discharge  this  onus, 
and  that  accordingly  they  were  liable  in 
compensation.     Borland  v.  Watson,  Gow  & 
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111.  Employment-Accident  Arising  Out 
of  —  Intoxicated  Workman  —  Onus  of 
Proof— A  fireman,  whose  duty  it  was  to 
remam  on  board  a  steamship,  went  on  shore 
without  leave,  and  returned  late  at  night 
intoxicated.  He  was  found  next  morning 
fatally  injured  in  a  part  of  the  ship  in 
which  he  had  no  right  to  be,  and  to  get 
into  which  he  had  to  pass  through  a  door 
which  had  been  locked.  There  was  no 
evidence  as  to  how  he  got  there,  or  how 
the  accident  happened.  Held  that,  there 
being  no  proof  that  the  accident  had  arisen 
out  of  and  in  the  course  of  his  employment, 
his  dependants  were  not  entitled  to  com- 
pensation. O'Brien  v.  The  Star  lAne,  Ltd 
1908,  S.  C.  1258;  45  S.  L.  E.  935;  16 
S.  L.  T.  292. 

112.  Employment— Accident  Arising  Out 
of— Message  Boy  Attempting  to  Board 
Tramway  Car  in  Motion  — Act  1906,  sec. 
1  (1).— A  boy,  employed  as  a  message  clerkj 
was  sent  with  a  message  and  given  money 
to  pay  his  tramway  fare.  While  attempt- 
ing to  board  a  car  in  motion — which,  as  he 
knew,  was  forbidden— he  fell  and  was 
injured.  Held  that  the  accident  did  not 
arise  out  of  the  employment.  Symon  v 
Jf'emyss  Coal  Coy.  Ltd.,  1912,  S.  C.  1239  ■ 
49  S.  L.  E.  921 ;  1912,  2  S.  L.  T.  127. 

113.  Employment— Accident  Arising  Out 
of— Miner  Killed  while  Keturning  from 
Work— Act  1906,  sec.  1  (l).-A  workman, 
who  was  employed  underground  in  a  coal 
mine,  having  finished  his  work  for  the  day, 
was  proceeding  home  by  a  track  along 
the  side  of  a  private  branch  railway  line 
belonging  to  his  employers,  when  he  was 
knocked  down  and  killed  by  an  engine 
at  a  point  400  yards  distant  from  the 
mouth  of  the  pit.  Held  that  the  accident 
did  not  arise  out  of  and  in  the  course  of 
the  employment  {Gaton  v.  Summerlee  and 
Mossend  Iron  and  Coal  Coy.  Ltd.,  1902, 
4  F.  989,  followed).  Graham  v.  Barr  & 
Tlwrnton,  1913,  S.  C.  538;  50  S.  L.  E. 
^91;  1913,  IS.  L.  T.  180. 

.ll|i.  Employment— Accident  Arising  Out 
01— Miner  Leaves  Cage  at  Wrong  Level  and 
IS  Found  Scalded  to  Death  by  Exhaust 
Steam  — Act  1906,  sec.  1  (1).— A  miner 
descending  into  a  pit  left  the  cage  at  the 
wrong  level,  and  by  means  of  a  ladder  in 
a  "  blind  "  pit  reached  a  point  a  few  yards 
from  the  spot  where  he  ought  to  have  left 


the  cage.     Instead  of  proceeding  there  and 
thence  to  his  working  place,  he,  for  some 
unexplained  reason,  proceeded  by  a  road 
in  the  opposite  direction  and  was  found 
dead    near    a    pumping    engine,    having 
admittedly  been  scalded  to  death  by  its 
exhaust  steam.     On  these  facts  the  Sheriff 
found  that  it  had   not  been  proved  that 
the  accident  by  which  the  deceased   met 
his  death  arose  out  of  and  in  course  of  his 
employment.      The   Court  held  that   the 
question  was  purely  one  of  fact,  and  {rev. 
the   finding    of    the    Sheriff)   that    there 
was   no  evidence  before  the  Sheriff  from 
which    he   could    properly   hold   that   the 
miner  was  not  in  the  course  of  his  employ- 
ment   when    he   met  his   death    (rule   in 
MatUnnon  v.  Miller,  1909,  S.  0.  373,  and 
Jackson  v.  General  Steam  Fishing  Coy.  Ltd., 
1909  (H.  L.),  S.  C.  37,  followed).     Sneddon 
V.  Greenfield  Coal  and  Brick  Coy.  Ltd.,  1910, 
S.    C.    362;    47  S.    L.    E.    337;    1910,   1 
S.  L.  T.  145. 

115.  Employment— Accident  Arising  Out 
of— Miner  Riding  on  Hutch  —  Breach  of 
Special  Kule  — Act  1906,  sec.  1  (1).— A 
miner  who  had  finished  his  work  for  the 
day  jumped  on  to  a  hutch  for  the  purpose 
of  getting  a  ride  to  the  pit-bottom,  and 
was  injured  by  reason  of  his  doing  so. 
There  was  a  special  rule  of  the  pit  for- 
bidding miners  to  ride  on  hutches.  Held 
that  the  accident  did  not  arise  out  of  the 
employment.  Kane  v.  Merry  &  Cmninghame 
Ltd.,  1911,  S.  C.  533;  48  S.  L.  E.  430; 
1911,  IS.  L.  T.  113. 

116.  Employment— Accident  Arising  Out 
of— Miner  Using  Improper  and  Dangerous 
Means  of  Exit  — Act  1906,  sec.  1  (1).— A 
nainer  who  was  on  his  way  home  from  the 
pit,  instead  of  using  the  recognised  exit 
provided  by  his  employers,  proceeded  by 
way  of  a  waste-bank  or  slope  where  people 
were  not  intended  to  walk  at  all.  I'he 
slope  was  steep  and  very  rough,  and  when 
near  the  foot  the  miner  fell  and  was  fatally 
injured.  The  Sheriff  found  that  the 
accident  to  the  deceased  did  not  arise  out 
of  and  in  the  course  of  his  employment. 
Held  that  there  was  evidence  entitling  the 
Sheriff  to  find  as  he  did.  Hendry  v.  United 
Collieries,  Ltd.,  1910,  S.  C.  709;  47  S.  L  E 
635;  1910,  1  S.  L.  T.  386. 

117.  Employment— Accident  Arising  Out 
of— Railway  Policemen— Onus.— A  railway 
policeman  was  killed  in  a  siding.     He  had 
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a  right  to  be  there,  but  no  reason  was  given 
for  his  being  there  at  the  time  of  the 
accident.  Held  that  his  dependants  were 
entitled  to  compensation.  Grant  v.  Glasgow 
and  South-Western  My.  Coy.,  1908,  S.  C. 
187 ;  45  S.  L.  E.  128 ;  15  S.  L.  T.  585. 

118.  Employment — Accident  Arising  Out 
of— Risk  not  Incidental  to  Employment — 
Brakesman  Biding  on  Lorry  Instead  of 
Walking  Behind  it. — A  carter  was  employed 
as  a  brakesman,  and  his  duty  required  him 
to  walk  continuously  at  the  rear  of  a  lorry, 
ready  to  apply  the  brakes  when  directed 
to  do  so  by  the  driver.  He  jumped  upon 
the  lorry,  which  he  was  forbidden  to  do, 
and  sat  down  in  front  by  the  driver,  with 
whom  he  entered  into  conversation  about 
matters  which  had  nothing  to  do  with  the 
work  on  hand.  While  in  that  position  the 
driver  called  on  him  to  apply  the  brakes. 
In  jumping  off  the  lorry  to  obey  the  order 
he  fell  and  was  injured.  Held  that  the 
facts  justified  a  finding  that  the  accident 
did  not  arise  out  of  the  emploj'ment. 
Bevie  v.  Cvmming,  1911,  S.  C.  1032;  48 
S.  L.  E.  831;  1911,  2  S.  L.  T.  81. 

119.  Employment— Accident  Arising  Out 
of  —  Risk  not  Incidental  to  Employment 
—  Workman  in  Course  of  Employment 
Walking  on  Railway  instead  of  on  Road.— 
A  canal  overseer  in  returning  from  a 
railway  station  to  his  office  on  the  canal, 
in  the  course  of  his  employment,  proceeded 
along  the  railway,  which  was  shorter, 
instead  of  along  the  public  road.  While 
walking  along  the  line  he  was  knocked 
down  by  a  passing  train  and  was  killed. 
He  had  no  right  to  use  the  line,  and  had 
been  warned  by  a  superior  not  to  do  so. 
Held  that  although  the  accident  arose  "  in 
the  course  of"  the  employment  it  did  not 
arise  "  out  of "  the  employment,  and 
accordingly  that  the  employers  were  not 
liable  in  compensation.  M'Laren  v.  Cale- 
dmian  Ely.  Coy.,  1911,  S.  C.  1075;  48 
S.  L.  E.  885;  1911,  2  S.  L.  T.  117. 

120.  Employment — Accident  Arising  Out 
of— Seaman— Drowning— Somnambulist.— 

On  a  steam  tug  the  orders  were  steam  up 
at  7  A.M.  At  5  A.M.  that  morning  the 
engineer  was  seen  asleep  in  his  bunk.  Two 
days  after  his  drowned  body  was  found  in 
the  sea  dressed  in  his  night  clothes.  The 
arbiter  inferred  accidental  drowning  while 
in  course  of  his  employment.  The  Court 
refused  to  alter  the  decision.  Mackinnon  v. 
Miller,  1909,  S.  C.  373;  46  S.  L.  E.  299; 
1909,  1  S.  L.  T.  65. 


121.  Employment— Accident  Arising  Out 
of— Seaman  found  Drowned — Unexplained 
Accident — Inference  from  Proved  Facts — 
Act  1906,  sec.  1  (1). — An  arbiter  awarded 
compensation  to  the  dependants  of  a  ship's 
steward  who  was  last  seen  alive  in  his  bunk 
and  was  found  drowned  next  day  in  the 
sea  near  to  the  place  where  his  ship  had,  been 
lying.  The  Court  (diss.  Ld.  Guthrie) 
recalled  the  arbiter's  award,  holding  that 
there  was  no  evidence  to  justify  the  infer- 
ence that  the  accident  by  which  the 
deceased  met  his  death  arose  out  of  the 
employment.  Lendrum  v.  Ayr  Steam 
Shipping'  Coy.  Ltd.,  1913,  S.  C.  331;  50 
S.  L.  E.  173  ;  1912,  2  S.  L.  T.  427.  Reversed 
on  appeal  {diss.  Lds.  Dunedin  and  Atkinson). 
1914  (H.  L.),  S.  C.  91;  51  S.  L.  E.  733; 
1914,  2  S.  L.  T.  137. 

122.  Employment— Accident  Arising  Out 
of— Seaman  Returning  to  Ship  and  Falling 
from  Quay— Act  1906,  sec.  1  (1).— A  seaman 
employed  on  a  ship  in  port  went  ashore 
after  work  was  over,  as  he  was  entitled  to 
do,  partly  to  buy  food  which  he  had  to 
provide  for  himself,  and  partly  to  see  the 
town.  On  returning  to  the  ship,  before 
reaching  the  gangway  which  was  the- only 
access  from  the  quay  to  the  vessel,  he  had 
to  pass  along  the  quay  where  the  passage- 
way was  narrowed  to  a  width  of  two  feet 
by  a  row  of  barrels  which  were  standing 
on  the  quay.  While  in  this  passage-way  he 
accidentally  fell  into  the  water  and  was 
drowned.  The  Sheriff  having  found  that 
the  accident  did  not  arise  out  of  the 
employment,  held  that  there  was  evidence 
to  warrant  the  finding.  Craig  v.  Owners  ' 
of  Steamship  "  Calabria,"  IQU,  S.  C.  765; 
51  S.  L.  E.  657 ;  1914,  2  S.  L.  T.  30. 

123.  Employment— Accident  Arising  Out 
of— Ship's  Carpenter  Burned  by  Shavings 
Accidentally  Ignited  by  Shore  Labourer- 
Act  1906,  sec.  1  (1). — A  ship's  carpenter, 
whose  clothes  had  become  saturated  with 
inflammable  oil,  while  at  work  in  the  poop 
of  a  vessel,  was  severely  burned  owing  to 
some  shavings  by  which  he  was  surrounded 
being  set  on  fire  by  a  match  carelessly 
thrown  down  by  a  shore  labourer.  Held 
that  the  accident  arose  out  of  the  employ- 
ment. Manson  v.  Forth  and  Clyde  Steam- 
ship Coy.  Ltd.,  1913,  S.  C.  921 ;  50  S.  L.  E. 
687;  1913,  1  S.  L.  T.  475. 

124.  Employment — Accident  Arising  Out 
of— Sphere  of  Duty— Watchman  Returning 
to  Sphere  after  Absence— Act  1906,  sec. 
1  (1). — A  watchman  was  employed  to  look 
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after  certain  trawlers  lying  in  a  harbour. 
It  was  necessary  for  him  to  him  to  be  on 
the  trawlers  and  sometimes  on  the  quay. 
He  supplied  his  own  food.  He  went  to  a 
hotel  a  short  distance  off  for  refreshment. 
On  returning  to  the  quay  he  proceeded  to 
descend  a  ladder  from  the  quay  to  the 
trawlers,  when  he  fell  into  the  water  and 
was  drowned.  Held  (rev.  Court  of  Session, 
diss.  Lord  Chancellor  and  Ld.  Gorell)  that 
there  was  evidence  to  support  the  finding 
of  the  Sheriff  that  the  accident  was  one 
"  arising  out  of  and  in  course  of "  the 
employment.  {Authorities reviewed.)  Jackson 
v.  General  Steam  Fishing  Coy.,  1909  (H.  L.), 
S.  C.  37  ;  46  S.  L.  E.  901 ;  1909,  2  S.  L.  T. 
227. 

125.  Employment— Accident  Arising  Out 
of— Sphere  of  Employment — Miner  taking 
upon  himself  Duty  not  Entrusted  to  Mm — 
Act  1906,  sec.  1  (1). — A  repairer  was  engaged 
in  repairing  an  air-course  in  a  mine.  He 
required  wood  for  the  purpose,  which 
could  either  be  hauled  up  the  air-course 
or  taken  up  in  hutches  by  a  wheel  brae. 
He  was  directed  to  take  it  by  the  air- 
course.  At  the  foot  of  the  wheel  brae  was 
posted  a  "hanger-on"  whose  sole  duty 
it  was  to  attach  hutches  there  and  to  give 
the  necessary  signals  to  the  man  at  the  top, 
who  then  set  the  wheel  brae  in  motion. 
While  the  hanger-on,  who  had  attached  an 
empty  hutch  and  given  the  appropriate 
signal  to  the  man  at  the  top,  was  tempo- 
rarily absent  from  the  foot  of  the  brae,  the 
repairer  loaded  the  empty  hutch  in  an 
unskilful  manner  with  wood,  and  the  man 
at  the  top,  having  already  received  the 
signal,  attached  a  full  hutch  and  started 
the  wheel.  The  chain  broke,  with  the 
result  that  the  repairer  was  struck  by  the 
descending  hutch  and  killed.  Held  that 
the  accident  did  not  arise  out  of  the 
employment,  in  respect  that  it  happened 
while  the  workman  was  arrogating  to 
himself  a  duty  which  he  was  neither 
engaged  nor  entitled  to  perform  {Kerr  v. 
William  Baird  &  Coy.  Ltd.,  1911,  S.  C.  701, 
followed).  Burns  v.  Summerlee  Iron  Coy. 
Ltd.,  1913,  S.  C.  227;  50  S.  L.  E.  164; 
1912,  2  S.  L.  T.  469. 

126.  Employment— Accident  Arising  Out 
of— Sphere  of  Employment  —  Prohibited 
Act  Outwith  Employment  —  Cleaning 
Machinery  in  Motion— Act,  1906,  sec.  1  (1). 
— A  workman  was  employed  as  underman 
at  a  mangle,  his  duties  being  to  carry  the 
cloth  to  and  from  the  mangle  and  to  assist 
in  putting  it  on  the  rollers.     It  was  no  part 


of  his  duty  to  be  inside  the  rails  guarding 
the  mangle  or  to  interfere  with  the  mangle 
when  working.  Cleaning  machinery  while 
in  motion  was  prohibited,  but  at  certain 
times  the  machinery  was  stopped  for 
cleaning,  and  at  these  times  it  was  the  duty 
of  the  workman  to  assist  the  head  man  in 
cleaning  the  mangle.  When  the  machinery 
was  in  motion,  the  workman,  without 
orders,  and  in  the  absence  of  the  head  man, 
went  inside  the  rails  and  attempted  to 
clean  the  mangle,  and  was  injured.  Held 
that  the  accident  did  not  arise  out  of 
and  in  the  course  of  the  employment. 
M'Diarmid  v.  Ogilvy  Brothers,  1913,  S.  C. 
1103;  50  S.  L.  E.  883;  1913,  2  S.  L.  T. 
133. 

127.  Employment— Accident  Arising  Out 
of— Stevedore.— A  workman  employed  by 
a  stevedore  was  run  down  by  an  engine  and 
killed.  Held  that  he  was  not  killed  by  an 
accident  arising  out  of  and  in  the  course  of 
his  employment  within  the  meaning  of 
the  "Workmen's  Compensation  Act,  1897, 
sec.  1  (1).  Hendry  y.  Caledonian  Ely.  Coy., 
1907,  S.  C.  732;  44  S.  L.  E.  584;  14 
S.  L.  T.  863. 

128.  Employment -Accident  Arising  Out 
of— Suicide  of  Workman  after  Accident.— 
A  workman,  who  had  lost  the  sight  of  one 
eye,  met  with  an  accident  involving  the  loss 
of  sight  of  the  other  eye.  He  then  became 
insane,  and  committed  suicide.  In  an 
arbitration  under  the  Workmen's  Com- 
pensation Act,  1897,  at  the  instance  of  his 
widow  against  his  former  employers,  the 
pursuer  averred  that  it  was  owing  to  the 
injuries  and  subsequent  blindness  that  he 
became  mad  and  committed  suicide,  and 
that  his  death  was  due  to  the  accident. 
Held  that  there  must  be  a  proof.  Malove 
V.  Cayzer,  Irvine  &  Coy.,  1908,  S.  C.  479; 
45  S.  L.  E.  351 ;  15  S.  L.  T.  837. 

129.  Employment— Accident  Arising  Out 
of— "Where  Death  Results  from  the  In- 
jury "—Death  from  Disease  Following  on  an 
Accident— Act  1906,  First  Schedule  (1)  (a). 
— A  workman  had  a  fall  from  a  ladder 
whereby  his  ankle  was  injured,  and  he  also 
suffered  from  great  pain  and  general  shock. 
For  about  a  month  after  the  accident  he 
continued  to  suffer  pain  and  remained  in  a 
low  state  of  health,  although  the  injury  to 
his  ankle  improved,  and  at  the  end  of  that 
time  he  died,  the  cause  of  death  being 
certified  as  appendicitis  peritonitis.  In  an 
arbitration  at  the  instance  of  the  widow 
there  was  a  conflict  of  medical  evidence, 
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one  doctor  for  the  pursuer  being  of  opinion 
that  it  was  probable  that  the  workman 
"  would  have  been  alive  now  had  he  not 
met  with  the  accident,"  a  second  doctor  for 
the  pursuer  being  of  opinion  that  the  con- 
dition of  which  the  workman  died  was 
"  consequent,  indirect  if  you  will,  of  the 
accident,  and  that  in  all  probability"  he 
"  would  not  have  died  but  for  the  acci- 
dent." The  doctors  examined  for  the 
defenders  could  see  no  connection  between 
the  accident  and  the  cause  of  death.  The 
arbiter  having  found  that  the  death  resulted 
from  the  accident,  held  'that  there  was 
evidence  upon  which  that  finding  could 
be  supported.  Euman  v.  Dalziel  &  Coy., 
1913,  S.  C.  246;  50  S.  L.  E.  U3;  1912, 
2  S.  L.  T.  464. 

130.  Employment— Accident  Arising  Out 
of— "Where  Death  Results  from  the  In- 
jury"—Death  from  Heart  Weakness  Set 
Up  by  Operation— Operation  not  Confined 
to  Injury  Caused  by  Accident  —  Novus 
actus  interveniens  —  Act  1906,  First 
Schedule  (1)  (a). — A  workman  accidentally 
ruptured  himself  in  the  course  of  his 
employment  so  that  an  operation  was 
rendered  necessary.  In  the  course  of  the 
operation  he  was  discovered  to  be  suffering 
also  from  another  rupture  of  long  standing, 
and  both  hernias  were  operated  on  at  the 
same  time.  He  subsequently  died,  the 
cause  of  death  being  found  to  be  heart  weak- 
ness set  up  by  the  strain  of  the  operation. 
In  a  claim  for  compensation  by  the  work- 
man's widow  the  employers  pleaded  that 
the  operation  was  a  novus  actus  intervening 
to  break  the  chain  of  causation  connecting 
the  death  with  the  accident.  Held  that 
there  was  evidence  upon  which  it  could 
competently  be  found  that  death  was  the 
result  of  the  accident.  Thomson  v.  Mutter, 
Howey  &  Coy.,  1913,  S.  C.  619  ;  50  S.  L.  E. 
447;  1913,  1  S.  L.  T.  213. 

131.  Employment — Accident  Arising  Out 
of—  "Where  Death  Eesults  from  the 
Injury"— Procedure— Duty  of  Arbitrator 
to  Decide  Question— Death  Accelerated  by 
Workman's  Conduct  —  Act  1906,  First 
Schedule  (1)  (a). — A  workman  who  was 
injured  in  the  course  of  his  employment 
developed  pneumonia  and  was  sent  into 
hospital.  After  being  there  for  three  days 
he  insisted  on  being  taken  home.  This 
was  done  in  spite  of  the  doctor's  warning 
that  it  was  dangerous,  and  two  days  after- 
wards the  workman  died.  In  an  application 
by  his  widow  for  compensation,  the  Sheriff, 
as  arbitrator,  on  considering  the  facts  of 


the  case  and  a  report  by  a  medical  referee, 
found  that  but  for  the  accident  the  deceased 
would  not  have  died  at  the  time  at  which 
and  in  the  way  in  which  he  did  die,  and 
that  the  injury  by  accident  was  thus  the 
cause  of  death.  The  Court  held  that  it  was 
the  duty  of  the  arbitrator  to  decide,  in 
terms  of  the  First  Schedule,  whether  the 
workman's  death  did  or  did  not  "  result " 
from  the  accident,  and  remitted  to  him  to 
do  so  and  to  report.  The  arbitrator  having 
thereafter  reported  that  he  found  that  the 
death  resulted  from  the  accident,  the  Court, 
holding  that  there  was  evidence  to  justify 
this  conclusion,  affirmed  his  decision. 
Burmigan  v.  Cavan  &  Lind,  1911,  S.  C. 
579  ;  48  S.  L.  E.  459;  1911,  1  S.  L.  T. 
187,  274. 

132.  Employment — Accident  Arising  Out 
of— "Where  Incapacity  Results  from  the 
Injury  "  —  Natural  Tendency  to  Obesity 
Increased  by  Enforced  Inactivity  foUowiag 
on  Injury— Act  1906,  First  Schedule  (1)  (b). 
— A  workman,  aged  sixty,  was  injured  by 
an  accident  arising  out  of  and  in  the  course 
of  his  employment  which  totally  incapacited 
him  for  work.  Three  years  afterwards 
he  had  recovered  from  the  direct  effects  of 
the  accident  but  was  unfitted  for  any  except 
sedentary  work.  This  partial  incapacity 
was  due  to  age  and  obesity;  and  the 
obesity — to  which  the  workman  was 
naturally  disposed — had  increased  owing 
to  enforced  inactivity  since  the  accident. 
Held  {diss.  Ld.  Johnston)  that  the  partial 
incapacity  resulted  from  the  accident. 
Clark  V.  Taylor  &  Coy.,  1914,  S.  C.  432; 
51  S.  L.  E.  418;  1914,  1  S.  L.  T.  336. 
Reversed  on  appeal,  1914  (H.  L.),  S.  C.  104; 
51  S.  L.  E.  740;  1914,  2  S.  L.  T.  145. 

133.  Emplo3rment— Accident  Arising  Out 
of— "Where  Incapacity  Results  from  the 
Injury  "  —  Workman  Returning  to  Work 
after  the  Accident — Supervening  Aneurism 
—Act  1906,  First  Schedule  (1)  (b).— A  work- 
man strained  his  back  on  7th  December 
1911,  and  became  incapacitated  for  work. 
On  1st  May  1912  a  medical  referee  certified 
that  he  would  be  fit  for  usual  work  in 
three  weeks,  and  he  returned  to  work  on 
27th  May.  From  that  date  he  worked 
continuously  until  the  15th  August,  when 
he  became  totally  incapacitated  and  was 
found  to  be  suffering  from  aneurism  of  the 
heart.  He  was  not  troubled  with  pain  in 
the  cardiac  region  until  July,  and  the 
medical  men  (including  the  medical  referee) 
who  attended  him  previously  had  not 
suspected  heart  trouble.     In   a  claim  for 
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compensation  the  arbiter  found  that  the 
workman's  present  incapacity  was  not  due 
to  the  accident  of  7th  December.  Held 
that  the  arbiter  was  entitled  to  find  as  he 
did.  Faton  v.  William  Dixon,  Ltd.,  1913, 
S.  C.  1120;  50  S.  L.  E.  866;  1913, 
2  S.  L.  T.  149.    ~ 

134.  Employment — Accident  Arising  Out 
of— Workman  Assisting  Fellow-Servants 
to   Work  for  a  Third  Party— Act   1906, 
sec.  1  (1).— C,  a  carter,  was  employed  in 
delivering   goods   by  lorry  to   consignees. 
It  was  his  duty  to  sling  the  goods  from  his 
lorry    into   tackle   provided    by   the    con- 
signees, but  he  had  no  duty  to  receive  or 
stow  the  goods  inside  the  consignees'  ware- 
house.    Other  carters  in  the  same  service 
as  C.  were  employed  in  delivering  goods 
at  the  same  time,  and  in  accordance  with 
a  custom  which  prevailed  among  them,  but 
which  was  not  proved  to  have  been  known 
to  their  employers,   one   carter   remained 
outside  and  slung  the  goods  from  all  the 
loiries,  while  the  others  assisted  the  con- 
signees' servants  to  receive  and  stow  the 
goods   inside    the   warehouse.     For   these 
services  all  the  carters,  including  the  one 
who  remained   with  the  lorries,  were  re- 
munerated by  the  consignees.     When  C, 
in  accordance  with  this  custom,  was  slinging 
goods  from  several  lorries,  he  was  injured 
while  on  a  lorry  other  than  that  of  which 
he  was  in  charge.     Held  that  the  accident 
did  not  arise  out  of  and  in  the  course  of 
his  employment  (Goslan  v.  Gillies  &  Coy, 
1907,  S.  C.  68,  distinguished).     Carlton  v. 
William  Sinclair,  Ltd.,  1914,   S.   C.   871; 
51  S.  L.  R.  759 ;  1914,  2  S.  L.  T.  105. 

135.  Employment— Accident  Arising  Out 
of- Workman  Falling  in  Street  through 
Faintness  and  Injuring  Head  on  Pavement 
—Act  1906,  sec.  1  (1).— A  school  janitor, 
while  in  the  course  of  his  employment 
delivering  a  message  from  the  head  master, 
was  overcome  by  faintness  in  the  street 
brought  on  by  the  heat,  and  fell  backwards 
on  the  pavement,  receiving  injuries  to  his 
head  from  the  effects  of  which  he  died. 
Held  that  the  accident  did  not  arise  out  of 
the  employment.  Rodger  v.  School  Board 
nf  Paisley,  1912,  S.  C.  584;  49  S.  L.  R. 
413;  1912,  1  S.  L.  T.  271. 

136.  Emplojrment- Accident  Arising  Out 
,  of— Workman  Found  Dead  where  he  had 
f  no  Right  to  he— Onus— Act  1906,  sec.  1  (1). 
!     —A   cranesman   iu  locomotive   works   in 

charge  of  two  cranes  in  one  of  two  bays 
was  found  dead  in   the   other  bay.     The 


Sheiiff  found  that  deceased  had  no  right 
or  duty  to  be  where  he  was  found.  Held 
that  the  accident  was  not  one  "arising  out 
of  and  in  the  course  of"  the  deceased's 
employment.  Miller  v.  North  British  Loco- 
motiveCoy.  Ltd.,  1909,  S.  C.  698 ;  46  S.  L.  E. 
755;  1909,  1  S.  L.  T.  519. 

137.  Employment— Accident  Arising  Out 
of— Workman  Getting  off  Waggon  to  Pick 
up  Pipe— Act  1906,  sec.  1  (1).— A  workman 
whose  duty  it  was  to  load  and  unload 
waggons  and  to  accompany  them  on  the 
road  while  being  hauled  by  a  traction- 
engine,  in  getting  down  from  a  waggon  on 
which  he  was  riding,  in  order  to  recover 
his  pipe  which  he  had  dropped,  fell  in 
front  of  the  waggon  and  was  injured.  Held 
that  the  accident  arose  out  of  and  in  the 
course  of  the  employment.  M'Laughlan  v. 
Anderson,  ]  911,  S.  C.  529  ;  48  S.  L.  E.  349  ; 
1911,  1  S.  L.  T.  127. 

138.  Employment— Accident  Arising  in 
Course  of— Workman  on  Way  Home  Climhs 
into  Moving  Waggon.— A  dock  hand  in 
going  home  through  the  docks  attempted 
to  climb  into  a  moving  railway  waggon. 
This  he  did  for  no  reason  connected  with 
his  service.  He  fell  and  sustained  injuries. 
Held  that  the  accident  did  not  arise  in  the 
course  of  his  employment.  Morrison  v. 
Clyde  Navigation  Trs.,  1909,  S.  C.  59;  46 
S.  L.  E.  40 ;  16  S.  L.  T.  454. 

139.  Employment— Accident  Arising  Out 
of— Workman  Resorting  to  Wrong  Place  for 
Necessary  Purpose  —  Serious  and  Wilful 
Misconduct— Act  1906,  sec.  1  (1).— A  work- 
man who  was  employed  to  attend  to  the 
boilers  at  a  colliery  left  his  work  for  a 
necessary  purpose.  Instead,  however,  of 
going  to  the  nearest  w.-c.  provided  by  his 
employers,  he  went  into  a  space  about 
4  feet  in  height  beneath  a  table  engine. 
While  there  he  accidentally  plunged  his 
foot  into  a  cistern  containing  hot  escape 
water  from  the  engine,  with  the  result 
that  his  foot  was  badly  scalded.  Held  that 
the  accident  did  not  arise  out  of  and  in  the 
course  of  the  employment.  Opinion  {per 
Ld.  Salvesen)  that  the  workman  had  been 
guilty  of  serious  and  wilful  misconduct. 
Thomson  v.  Flemington  Coal  Coy.  Ltd.,  1911, 
S.  0. 823 ;  48  S.  L.  E.  740 ;  1911, 1  S.  L.  T. 
438. 

140.  Employment— Accident  Arising  Oui> 
of— Workman  Walking  Across  Railway 
Siding. — A  miner  went  to  a  pit  during  a 
temporary    stoppage    to    ascertain    when 
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work  would  be  resumed.  He  took  a  short 
cut  over  a  railway  siding,  a  way  sometimes 
used  by  the  men.  But  there  were  regular 
roads  provided  for  them.  On  his  way  he 
met  with  an  accident.  Held  that,  assuming 
him  to  be  in  course  of  his  employment,  the 
accident  did  not  arise  out  of  his  employ- 
ment, and  that  no  claim  for  compensation 
emerged.  Haley  v.  United  Collieries,  Ltd., 
1907,  S.  0.  214;  44  S.  L.  E.  193;  14 
S.  L.  T.  546. 

141.  Employment — Accident  Arising  Out 
of^ Volunteer. — Held  that  a  workman  who 
did  part  of  the  work  of  a  fellow-workman 
to  enable  him  to  go  home,  was  noj;  in  the 
"course  of  his  [own]  employment."  M' Allan 
v.  Pertlishire  County  Council,  1906,  8  F.  783; 
43  S.  L.  E.  592;  14  S.  L.  T.  36. 

142.  Employment— Accident  Arising  Out 
of— Volunteer — Bescue  of  Fellow-Work- 
man.— Where  a  workman  met  his  death  in 
a  volunteered  attempt  to  rescue  a  fellow- 
workman  from  great  risk,  held  that  his 
dependants  were  entitled  to  compensation 
under  the  Act.  London  and  Edinburgh 
Shipping  Coy.  v.  Brovm,  1905,  7  F.  488; 
42  S.  L.  E.  357;  12  S.  L.  T.  694. 

143.  Employment — Accident  Arising  Out 
of— Volunteered  Services  Beyond  Duty. — 

An  accident  sustained  by  a  servant  in  course 
of  rendering  assistance  (outside  the  scope 
of  his  own  duties)  to  a  fellow-servant  held 
to  have  "arisen  out  of  and  in  course  of  his 
employment."      Goslan   v.   Gillies   d   Coy., 

1907,  S.  C.  68;  44  S.  L.  E.  71;  14 
S.  L.  T.  466. 

144.  Employment  —  Casual  —  Window- 
Cleaner — ' '  Workman. ' ' — A  jobbingwindow- 
cleauer  was  in  the  habit  of  going  once  a 
month  to  clean  the  windows  of  a  doctor's 
house.  There  was  no  contract,  and  no 
invitation  was  sent,  but  the  window-cleaner 
went  on  chance  and  did  the  work.  On  one 
occasion  he  fell  into  the  area  and  was 
injured.  Held  that  the  employment  was 
of  a  casual  nature,  and  was  not  for  the 
purposes  of  the  employer's  trade  or 
business,  and  that  accordingly  the  injured 
man  was  not  a  "workman"  within  the 
meaning  of  the  Act,  and  was  not  entitled 
to  compensation  {Hill  v.  Begg,  1908,  24 
T.   L.  E.  711,  followed),     liennie  v.   Reid, 

1908,  S.  C.  1051;  45  S.  L.  E.  814;  16 
S.  L.  T.  222. 

145.  Employment— Disease  Arising  Out 
of— Lead   Poisoning— Workman   Poisoned 


in,  but  having  Left  Employment  before 
Act  of  1906  came  into  Force.- A  workman 
who  had  incurred  lead  poisoning  in  the 
course  of  his  employment,  but  who  had  left 
that  employment  prior  to  1st  July  1907 
(when  the  Act  of  1906  came  into  effect), 
held  to  have  no  claim  to  compensation. 
Greenhill  v.  Daily  Becffrd,  Glasgow,  Ltd., 
1909,  46  S.  L.  E.  483 ;  1909, 1  S.  L.  T.  344. 

146.  Employment  —  "  Employer  "  —  Dis- 
tress Committee.— A  distress  committee 
under    the    Unemployed   Workmen    Act, 

1905,  incurs  the  liabilities  of  an  ordinary 
employer  within  the  meaning  of  the  Work- 
men's Compensation  Acts.  Gilroy  v.  Mackie, 
1909,  S.  C.  466;  46  S.  L.  E.  325;  1909, 
1  S.  L.  T.  141. 

147.  Employment  —  Employer  —  Ship- 
Agents— Kegulations  of  Leith  Dock  Com- 
missioners —  Squad  of  Coal-Trimmers— 
Accident  to  Trimmer — Act  1906,  sees.  1 
and  13. — Circumstances  in  which  held  that  a 
member  of  a  squad  of  coal-trimmers  who 
was  injured  by  an  accident  arising  out  of 
and  in  course  of  his  employment  at  Leith 
Docks  was  not  in  the  employment  of  the 
Leith  Dock  Commissioners,  or  of  the  head 
of  the  squad  to  which  he  belonged,  or  of 
the  registered  owners  of  the  ship,  but  was 
employed  by  the  (managing  owners)  agents 
for  the  ship  at  Leith.  Gorman  v.  Gibsm 
&  Coy.,  1910,  S.  C.  317;  47  S.  L.  E 
394;  1910,  1  S.  L.  T.  177. 

148.  Employment— ' '  Fisherman  "—Partly 
Remunerated  by  Share  in  Earnings— Act 

1906,  sec.  7  (2). — A  fisherman  was  employed 
as  a  member  of  the  crew  of  a  steam  trawler. 
He  was  paid  a  weekly  wage  of  30s.,  and 
in  addition  received  a  small  commission 
on  the  gross  value  of  the  fish  landed. 
During  the  only  week  of  his  employment 
his  commission  amounted  to  7s.  Held 
{diss.  Ld.  Dundas)  that  he  was  not 
"  remunerated  "  by  a  share  in  the  profits 
or  gross  earnings  of  the  tiawler,  and  accord- 
ingly was  not  excluded  by  sec.  7  (2)  from 
the  benefits  of  the  Act.  Colguhoun  v. 
Woolfe,  1912,  S.  C.  1190;  49  S.  L.  E.  911 ; 
1912,  2  S.  L.  T.  169. 

149.  Employment  —  Fisherman  —  Re- 
muneration by  Shares  of  Profits.— A  fisher- 
man on  a  trawler  was  remunerated  while 
at  sea  by  receiving  a  share  of  the  price  of 
the  fish  sold  after  each  trip.  When  in 
harbour  he  received  a  fixed  wage.  He  was 
injured  while  trawling  at  sea,  and  claimed 
compensation  under  the  Workmen's  Com- 
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pensation  Act,  1S06.  Held  that  he  was 
remunerated  by  a  share  in  the  "  profits  on 
the  gross  earnings  of  the  working "  of  the 
trawler,  and  accordingly  was  excluded  by 
sec.  7  (2)  from  the  benefits  of  the  Act. 
Gill  V.  Aberdeen  Steam  Traioling  and  Fishing 
Coy.  Ltd.,  1908,  S.  C.  328;  45  S.  L.  E. 
247;  15  S.  L.  T.  641. 

150.  Employment  —  Place  —  Dock— Dry 
Dock. — A  dock  is  a  factory.  A  workman 
injured  while  unshackling  the  cable  of  a 
vessel,  dry  docked  for  repairs,  is  entitled 
to  compensation.  Cayzer,  Irvine  &  Coy.  v. 
Dichm,  1905,  7  F.  723;  42  S.  L.  E.  591  ; 
13  S.  L.  T.  155. 

151.  Employment  —  Place  —  Dock— Ship 
in— Workman  Overhauling  Boiler. — A  lire- 
man  on  board  ship,  while  in  dock,  was 
engaged  in  overhauling  the  boiler  tubes 
when  he  was  injured.  Held  that  he  was 
not  employed  "  on,  in,  or  about  a  factory  " 
in  the  sense  of  the  Act.  Coyne  v.  Glasgow 
Steam  Coasters  Coy.  Ltd.,  1907,  S.  C.  112; 
44S.  L.E.  118;  14  S.  L.  T.  482. 

152.  Employment  —  Place  —  Mill—"  En- 
gineering Work "  —  Repairing  Boiler  by 
Hand  —  "Undertaker."  —A  boiler-maker 
was  sent  by  his  masters  into  a  mill  to 
repair  a  boiler.  No  mechanical  power  was 
used  for  the  operation.  Held  (1)  that  the 
masters  were  neither  in  occupation  of  the 
mill  nor  undertakers ;  (2)  that  the  work 
about  which  the  man  was  engaged  was  not 
"engineering"  in  the  sense  of  the  Act. 
Cooper  &  Greigv.  Adam,  1905,  7  F.  681; 
42S.  L.  E.  562;  13  S.  L.  T.  86. 

153.  Employment  —  Place  —  Mine  — 
"About"  a  Mine— Railway  Siding.— At  a 
place  upon  a  railway  siding  400  yards 
distant  from  a  mine  a  workman  employed 
by  the  mine-owners  was  injured  in  course 
of  his  employment.  Held  that  he  had  not 
been  injured  in  the  course  of  his  employ- 
ment "  on,  or  in,  or  about  a  mine."  Coylton 
Coal  Coy.  v.  Davidson,  1905,  7  F.  727;  42 
S.  L.  E.  596;  13  S.  L.  T.  99. 

154.  Employment— Place— Mine— Siding 
—Private  Line.— A  private  line  =  a  siding 
=  a  mine;  and  so  a  man  injured  on  a 
private  line  which  connected  a  mine  to  a 
railway,  held  entitled  to  compensation. 
Anderson  v.  Lodigelly  Iron  and  Coal  Coy. 
Ltd.,  1904,  7  F.  187;  42  S.  L.  E.  147; 
12  S.  L.  T.  479. 


155.  Employment  —  Place— Scaffolding- 
Inside  Building  for  Purpose  of  Removing 

Plant.— iZ«W  that  scaffolding  erected  inside 
a  factory  for  the  purpose  of  removing 
plant  was  not  in  use  for  constructing  or 
demolishing  the  building  in  the  sense  of 
sec.  7  (1).  Bell  v.  Adam  &  Coy.,  1906, 
44S.  L.  E.  155;  14S.  L.  T.  494. 

156.  Employment— Place— Warehouse- 
Yard. — An  uncovered  yard  used  by  a  cor- 
poration for  the  storage  of  road  and  drain 
material  held  to  be  neither  a  factory  nor  a 
warehouse.     M'Ewan  v.  Perth  Magistrates, 

1905,  7  F.  714;  42  S.  L.  E.  456;  12 
S.  L.  T.  846. 

157.  Employment  —  Sub -Contractor  — 
Boiler  Cleaning — Act  1906. — A  shipowner 
contracted  with  W.  to  clean  the  boilers  in 
one  of  bis  ships.  W.  engaged  a  number  of 
boiler-sealers  to  do  the  work  and  one  of 
them,  S.,  while  so  employed  was  injured 
by  an  accident.  S.  was  subject  to  the 
orders  of  W.,  and  received  his  wages  from 
him,  although  a  certain  supervision  was 
exercised  over  the  workmen  by  a  foreman 
in  the  employment  of  the  shipowner.  Held 
that  S.  was  not  in  the  employment  of  the 
shipowner  within  the  meaning  of  the  Act. 
Spiers  v.  Elderslie  Steamship  Coy.  Ltd., 
1909,  S.  C.  1259;  46  S.  L.  E.  893;  1909, 
2  S.  L.  T.  107. 

158.  Employment  —  ' '  Workman  "  —  Con- 
tractor— Engagement  of  Man  and  Horse 
to  Pull  Timber. — The  owner  of  a  horse 
who  was  engaged  to  do  the  haulage  of 
timber  from  a  vessel  discharging  at  a  port 
held  not  to  be  a  workman  in  the  sense  of 
the  Acts,  he  being  under  no  obligation  to 
attend  in  person.  Chisholm  v.  Walker  & 
Coy.,  1909,  S.  C.  31;  46  S.  L.  E.  24;  16 
S.  L.  T.  395. 

159.  Employment  —  "Workman "  —  In- 
mate of  Charitable  Institute  —  Services 
Partly  Paid  for  in  Course  of  Industrial 
Training  —  Charitable     Assistance  —  Act 

1906,  sec.  13. — A  blind  pauper  was  injured 
while  working  in  the  industrial  department 
of  a  charitable  institute.  This  department 
was  not  self-supporting,  but  depended 
partly  on  charitable  aid.  The  institute 
gave  the  man  board  and  lodging  and  so 
much  per  month  in  money  in  return  for 
his  services,  and  also  received  on  his 
account  certain  parochial  and  charitable 
assistance.  Held  that  the  man  was  a 
"  workman "  within  the  meaning  of  the 
Act.      MacGillivray    v.    Northern    Counties 
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Institute  for  the  Blind,  1911,  S.  G.  897;  48 
S.  L.  E.  811;  1911,  2  S.  L.  T.  57. 

160.  Employment— "Workman" — Letter- 
Fixer — Independent  Contractor — Act  1906, 
sec.  13. — A  tirm  of  enamel  letter-makers 
contracted  with  shopkeepers  and  others  to 
affix  to  their  windows  advertisements,  &c., 
composed  of  enamel  letters,  and  were  in 
the  habit  of  employing  T.,  a  letter-fixer,  to 
do  for  them  the  work  of  fixing  the  letters. 
T.  was  free  to  accept  work  from  others 
and  to  refuse  any  particular  job  if  he 
thought  it  unsuitable.  Held  that  T.  was 
a  "  workman  "  in  the  sense  of  the  Act  and 
not  an  independent  contractor.  Taylor  v. 
Bmnham  &  Coy.,  1910,  S.  C.  705;  47 
S.  L.  E.  643;  1910,  1  S.  L.  T.  362. 

161.  Employment— ' '  Workman  " —  "  Mem- 
ber" of  the  Employer's  Family  Dwelling 
in  his  House"  —  Act  1906,  sec.  13. — 
A  glazier,  aged  twenty -six,  was  employed 
by  his  father  as  an  ordinary  workman. 
He  lived  in  his  father's  house  in  Glasgow 
and  paid  board  and  lodging.  While 
temporarily  absent  on  a  job  at  Oban, 
where  he  was  living  in  lodgings,  he  was 
accidentally  injured.  Held  that  at  the 
time  of  the  accident  he  was  a  "  member 
of  the  employer's  family,  dwelling  in  his 
house,"  and  was  therefore  not  a  "  work- 
man "  entitled  to  compensation  in  the  sense 
of  the  Act.  M'Bougall  v.  M'Dougall, 
1911,  S.  C.  426;  48  S.  L.  E.  315;  1911, 
1  S.  L.  T.  96. 

162.  Employment—  "  Workman  "— Part- 
Owner  of  Ship  Employed  as  Master  by 
Managing  Owner  —  Bight  of  Master's 
Dependants  to  Compensation  —  Act  1906, 
sec.  13. — A  person  who  was  part-owner  of 
a  small  vessel  was  employed  as  master  by 
the  managing  owner,  and  died  from 
injuries  received  while  in  the  course  of 
his  employment.  Held,  there  being  no 
proof  of  partnership  or  joint-adventure 
in  a  course  of  trading,  that  the  master 
was  a  "workman"  within  the  meaning 
of  the  Act,  and  that  his  dependants  were 
entitled  to  compensation  from  the  manag- 
ing owner  {Ellis  v.  Ellis  &  Coy.,  [1905] 
1  K.  B.  324,  distinguished).  Sharpe  v. 
Carswell,  1910,  S.  C.  391 ;  47  S.  L.  E.  335 ; 
1910,  1  S.  L.  T.  80. 

163.  Employment— Workman— Sub-Con- 
tractor —  Piecework. — A  man  employed 
by  a  contractor  to  break  stones,  supplied 
to  him,  at  so  much  per  cubic  yard,  is  a 
"  workman  "  of  the  contractor,  in  the  sense 


of  the  Act.     Doharty  v.  Boyd,  1909,  S.  C. 
87;  46  S.  L.  E.  71 ;  16  S.  L.  T.  429. 

164.  Medical  Examination  of  Workman 
— Workman's  Demand  for  Presence  of  his 
own  Doctor — Act  1906,  First  Schedule, 
sec.  4. — Held  that,  apart  from  special 
circumstances,  an  injured  workman  who 
has  been  required  by  his  employers  to 
submit  himself  for  examination  by  a 
medical  practitioner  in  terms  of  the  First 
Schedule,  sec.  4,  of  the  Act  of  1906,  is  not 
entitled  to  have  his  own  doctor  present 
during  the  examination.  Morgan  v.  Dixon, 
Ltd.,  J911,  S.  C.  403;  48  S.  L.  E.  296; 
]  911,  1  S.;L.  T.  16.  Affirmed,  1912  (H.  L.), 
S.  0.  1 ;  49  S.  L.  E.  45;  1911,  2  S.  L.  T. 
430. 

165.  Memorandnm— Eeduction  of— Com- 
petency.— Employers  sent  for  registration  a 
memorandum  of  agreement  for  compensa- 
tion under  the  Workmen's  Compensation 
Act.  The  workman  injured  disputed  the 
genuineness  of  the  memorandum,  which 
the  Sheriff  after  proof  ordered  to  be 
recorded.  The  workman  brought  in  the 
Court  of  Session  an  action  of  reduction 
and  of  declarator  that  no  agreement 
existed.  Held  (1)  that  the  action  was 
competent,  and  (2)  that  as  the  declarator 
should  be  treated  as  the  main  conclusion 
and  the  reductive  conclusion  merely  as 
ancillary,  it  was  unnecessary  to  examine 
critically  the  averments  in  support  of 
reduction,  and  case  sent  to  proof.  Hvghes 
V.  The  Thistle  Chemical  Coy.,  1907,  S.  C.  607 ; 
44  S.  L.  E.  476 ;  14  S.  L.  T.  916. 

166.  Memorandum— Register — Rectifica- 
tion of  Register. — Held  that  the  authority 
given  to  the  Sheriff  under  Schedule  II., 
sec.  8,  to  rectify  the  register  is  limited  to 
correcting  incidental  mistakes  and  does 
not  allow  him  to  determine  questions  as 
to  the  rights  and  liabilities  of  parties 
under  the  agreement.  A  petition  by  em- 
ployers to  alter  or  amend  an  admittedly 
correct  memorandum  of  agreement  dis- 
missed as  incompetent.  Baird  &  Coy.  Ltd. 
V.  Stevenson,  1907,  S.  C.  1259;  44  S.  L.  K. 
864;  15S.  L.  T.  291. 

167.  Memorandum  —  Registration  — 
Agreement  to  Pay  Compensation  during 
Total  Incapacity— Finding  that  Workman 
was  Fit  for  some  Work— Duty  of  Arbiter 
to  Determine  Extent  of  Wage -earning 
Capacity— Act  1906,  sec.  1  (3) ;  Schedule  II 
(16) ;  Schedule  II.  (9). — An  employer  agreed 
to  pay  an  injured  workman  compensation 
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during  total  incapacity.  Subsequently  an 
application  by  the  workman  to  record  a 
memorandum  of  the  agreement  was 
objected  to  by  the  employer  on  the 
ground  that  total  incapacity  had  ceased, 
and  the  employer  craved  the  arbiter  to 
end  or  diminish  the  compensation.  It  was 
proved  that  the  workman,  although  unable 
to  resume  his  former  work,  was  fit  for  some 
work,  but  there  was  no  evidence  to  show 
what  kind  of  employment  he  was  fit  for. 
The  arbiter  having  granted  warrant  to 
record  the  memorandum,  held  that  he 
ought  to  have  pronounced  a  finding  whether 
the  workman's  wage-earning  capacity  was 
nil,  or  if  not,  to  what  amount  of  compensa- 
tion, if  any,  the  workman  was  entitled ; 
and  case  remitted  to  him  for  that  purpose. 
Fetrie  v.  Smith,  1913,  50  S.  L.  R.  749; 
1  S.  L.  T.  470. 

168.  Memorandum  —  Begistration  — 
Application  to  Record  —  Agreement  for 
Redemption  of  Compensation  —  Duty  of 
Sheriff-Clerk  to  Inquire  into  Circumstances 
—Procedure— Act  1906,  Second  Schedule 
(9)  (d). — Held  that  a  sheriff-clerk  is  not 
bound  in  every  case  ex  propria  motu,  before 
registering  a  memorandum  of  agreement 
under  sec.  (9)  {d)  of  the  Second  Schedule 
to  the  Act,  to  make  inquiries  into  the 
matters  therein  referred  to.  Observations 
per  curiam  on  the  duties  of  the  sheriff- 
clerk  in  such  a  case.  M'Guire  v.  Paterson 
&  Coy.,  1913,  S.  C.  400;  50  S.  L.  E.  289 ; 
1913,  1  S.  L.  T.  32. 


169.  Memorandum  —  Registration  —  Ap- 
plication to  Record— Agreement  for  Re- 
demption of  Compensation  —  Objection — 
Reference  to  Sheriff— Validity  of  Sheriff's 
Order  for  Consignation  of  Redemption 
Money  before  Disposing  of  Objection — 
Act  1906,  Second  Schedule  (9)  (d).— An 
injured  workman  agreed  with  his  employers 
that  the  compensation  due  to  him  should 
be  redeemed  for  a  lump  sum  of  £100,  which 
sum  was  paid  over  to  him.  An  applica- 
tion by  the  employers  to  record  a  memo- 
randum of  this  agreement  was  refused  by 
the  sheriff-clerk  on  the  ground  of  inadequacy 
of  the  sum,  and  the  matter  was  referred  to 
the  Sheriff  in  terms  of  the  Act.  The 
Sheriff,  holding  that  further  inquiry  was 
necessary,  ordained  the  workman  to  consign 
the  £100  (less  the  compensation  due  to 
date)  as  a  condition  precedent  to  the  inquiry 
being  held.  Held  that  the  Sherifi'  was  not 
entitled  to  make  such  an  order.  M'Fie  v. 
Taylor  &  Coy.,  1914,  S.  C.  533 ;  51  S.  L.  R. 
435;  1914,  1  S.  L.  T.  342. 


170.  Memorandum  —  Registration  —  Ap- 
plication to  Record— Bar-Reference  to 
Medical  Referee— Award  that  Workman 
has  Recovered— Act  1906,  Second  Schedule 
(9).— Employers  objected  to  an  application 
by  a  workman  for  warrant  to  record  an 
agreement  on  the  ground  that  it  had  been 
superseded,  the  parties  having  voluntarily 
referred  the  question  of  the  workman's 
recovery  to  a  medical  referee,  who  had 
reported  adversely  to  the  workman.  Held 
that  the  application  to  record  was  barred 
in  respect  of  the  reference  to  the  medical 
referee  and  his  award  (Hanley  v.  JSIiddrie 
and  Benlmr  Coal  Coy.  Ltd.,  1910,  S.  C.  875, 
referred  to).  Cunningham  v.  M'Naughton  & 
Sinclair,  1910,  S.  0.  980;  47  S.  L.  E.  781 ; 
1910,  2  S.  L.  T.  167. 

171.  Memorandum  —  Registration  —  Ap- 
plication for  Warrant  to  Record  by  Dis- 
missed Workman— Objection  that  Work- 
man had  Returned  to  Work  and  was 
Earning  the  same  Wages  —  Conditions 
Adjected  to  Warrant— Act  1906,  Second 
Schedule  (9)  (b). — Employers  paid  compen- 
sation to  a  workman  under  an  unrecorded 
agreement  for  several  months.  The  pay- 
ment was  then  stopped,  and  shortly  there- 
after the  workman  returned  to  his  former 
work  and  earned  higher  wages  than  before 
the  accident.  A  few  weeks  later  he  was 
dismissed  during  a  reduction  of  the  staff. 
Thereafter,  while  still  unemployed,  although 
not  incapacitated,  he  presented  an  applica- 
tion for  warrant  to  record  the  agreement. 
The  employers  objected  on  the  ground 
that  he  had  "returned  to  work"  and  was 
"  earning  the  same  wages  as  he  did  before 
the  accident."  Held  that  the  Sheriff  was  not 
bound  to  grant  warrant  to  record  de  piano, 
but  was  entitled  under  sec.  9  (6)  of  the 
Second  Schedule  of  the  Act  to  adject  con- 
ditions to  the  granting  of  the  warrant. 
Matthews  v.  Baird  &  Coy.  Ltd.,  1910,  S.  C. 
689;  47  S.  L.  E.  627;  1910,  1  S.  L.  T. 
356. 

172.  Memorandum  —  Registration  —  Ap- 
plication to  Record  by  Employer— Minute 
by  Workman  Objecting  to  Adequacy  of 
Redemption  Money— Reference  by  Sheriff- 
Clerk  to  Sheriff^Procedure — Competency 
—Act  1906,  Second  Schedule  (9)  (d)— A.  S., 
26th  June  1907,  sec.  12.— Where  a  work- 
man lodged  a  minute  objecting  to  the 
recording  of  a  memorandum  on  the  grounds 
mentioned  in  paragraph  9  [d)  of  the  Second 
Schedule  to  the  Act  and  the  matter  was 
referred  by  the  sheriff-clerk  to  the  Sheriff, 
held  that  it  was  the  duty  of  the  Sheriff  to 
inquire  into    the    facts   averred   notwith- 
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standing  that  the  minute  was  lodged  by 
the  workman  and  not  by  the  sheriflf-clerk 
in  terms  of  sec.  12  of  Act  of  Sederunt, 
26th  June  1907.  Burns  v.  Wm.  Baird 
&  Coy.  Ltd.,  1913,  S.  C.  358;  50  S.  L.  R. 
280;  1912,  2  S.  L.  T.  491. 

173.  Memorandum  —  Registration  —  Ap- 
plication to  Record  Memorandum  Differing 
from  Agreement— Agreement  to  Pay  Com- 
pensation in  Terms  of  the  Act— Act  1906, 
Second  Schedule  (9).  —  Under  a  verbal 
agreement  compensation  was  paid  to  an 
injured  workman  by  his  employers  at  a 
certain  rate  per  week.  The  workman 
granted  a  receipt  which  bore  to  be  for 
"  weekly  compensation  to  date  under  the 
"Workmen's  Compensation  Act,  1906,  under 
which  Act  I  elect  to  claim  for  personal 
injury  by  accident  sustained  by  me." 
Thereafter  the  employers  objected  to  the 
recording  of  a  memorandum  which  bore 
that  the  agreement  was  to  pay  compensa- 
tion at  the  foresaid  rate  "  until  the  same  is 
ended,  diminished,  redeemed,  or  suspended, 
in  terms  of  "  the  Act,  on  the  ground  that 
the  memorandum  differed  from  the  agree- 
ment, which  contained  no  obligation  as  to 
future  payments.  Held  that  the  agreement 
was  one  to  pay  compensation  in  terms  of 
the  Act,  and  that  the  workman  was  entitled 
to  a  warrant  to  record  a  memorandum  in 
the  terms  craved.  Pearson  v.  Babcoch  & 
micox,  Ltd.,  1913,  S.  C.  959;  50  S.  L.  E. 
790;  1913,  2  S.  L.  T.  96. 

174.  Memorandum  —  Registration  —  Ap- 
plication to  Record  Memorandum  Differing 
from  Agreement— Grenuineness— Act  1906, 
Second  Schedule  (9).— Employers  objected 
to  an  application  by  a  workman  to  record 
a  memorandum  of  an  agreement  to  pay 
compensation  on  the  ground  that  it  omitted 
the  words  "during  the  period  of  total 
incapacity"  contained  in  receipts  granted 
by  the  workman  which  formed  the  basis  of 
the  agreement.  Held  that  the. memorandum 
was  not  genuine  in  respect  of  the  omission, 
and  that  the  Sheriff  was  not  entitled  to 
record  it.  Fryde  v.  Moore  &  Coy.,  1913, 
S.  C.  457;  50  S.  L.  R.  302;  1913, 
1  S.  L.  T.  49. 

175.  Memorandum  —  Registration  —  Ap- 
plication to  Record  by  Partially  In- 
capacitated Workman— Refusal  by  Work- 
man of  Employer's  Offer  of  Full  Wages  for 
Light  Work— Act  1906,  First  Schedule  (3), 
and  Second  Schedule  (9).  —  An  injured 
workman  who  had  been  in  receipt  of  com- 
pensation   recovered    from    his    injuries 


sufficiently  to  be  fit  for  light  work.  His 
employer  thereupon  offered  him  light  work 
and  offered  to  pay  him  the  same  wages 
therefor  as  he  had  been  earning  before  the 
accident.  The  workman  refused  this  offer 
and  applied  for  warrant  to  record  a  memo- 
randum of  agreement  with  his  employer. 
The  Sheriff  refused  the  application  and 
ended  the  compensation.  Held  that  the 
proper  course  for  the  Sheriff  was  to  have 
recorded  the  memorandum,  but,  in  respect 
of  the  employer's  offer,  Iwc  statu  to  have 
sisted  further  procedure.  Keevans  v.  Mundy, 
1914,  S.  C.  525;  51  S.  L.  R.  462;  1914, 

1  S.  L.  T.  350. 

176.  Memorandum  —  Registration  —  Ap- 
plication to  Record  by  Workman  who  has 
Granted  Gratuitous  Discharge— Bar— Act 
1906.  —  Circumstances  in  which  the  Court 
Jield  that  a  receipt  by  a  workman  for  com- 
pensation paid  to  him,  containing  a  final 
discharge  of  all  claims  whatsoever,  did  not 
bar  the  workman  from  making  further 
claims,  in  respect  that  it  had  been  granted 
by  the  workman  gratuitously  and  in  ignor- 
ance as  to  its  meaning  and  effect.  Macandrew 
V.  GilhooUy,  1911,  S.  C.  448;  48  S.  L.  R. 
511;  1911,  1  S.  L.  T.  92. 

177.  Memorandum  —  Registration  —  Ap- 
plication to  Record  Memorandum  Differing 
from  Agreement  in  Writing  —  Act  1906, 
Second  Schedule  (9). — Employers,  by  agree- 
ment in  writing,  agreed  to  pay  compensa- 
tion to  an  injured  workman.  The  work- 
man then  applied  to  record  a  memorandum 
expressed  in  terms  which  differed  from 
those  in  the  wiitten  agreement.  The 
employer  having  objected  to  the  recording 
of  the  memorandum,  on  the  ground  that  it 
did  not  correctly  set  forth  the  agreement 
made  between  the  parties,  the  Sheriff 
refused  to  record  it.  Held  that  he  had 
acted  rightly.  McLean  v.  Allan  Line  Steam- 
ship) Coy.  Ltd.,  1912,  S.  C.  256 ;  49  S.  L.  R. 
207;  1912,  1  S.  L.  T.  61. 

178.  Memorandum  —  Registration  —  Ap- 
plication to  Record — "Party  Interested" 
—Act  1906,  Second  Schedule  (9)— Approved 
Society  —  National  Insurance  Act,  1911 
(1  &  2  Geo.  V.  c.  55). — Question  whether 
an  approved  society  under  the  National 
Insurance  Act,  1911,  is  a  "party  interested" 
who,  in  the  sense  of  Schedule  II.  (9),  may 
apply  for  registration  of  a  memorandum  of 
agreement  regarding  payment  of  compensa- 
tiont  o  one  of  its  members.  Wm.  Baird 
&  Coy.  Ltd.  V.  Ancient  Order  of  Foresters, 
1914,  S.  C.  965;  51  S.  L.  R.  819;  1914, 

2  S.  L.  T.  206. 
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179.  Memorandum  —  Registration  —  Ap- 
plication to  Record  by  Workman— Work- 
man Member  of  Approved  Society  under 
National  Insurance  Act,  1911— Minute  by 
Approved  Society  Objecting  to  Adequacy 
■of  Redemption  Money  —  Reference  by 
Sheriff-Clerk  to  Sheriff— Procedure— Com- 
•petency— Act  1906,  Second  Schedule  (9)  (d) 
—0.  A.  S.,  1913,  L,  xiii.  12.— An  injured 
workman  who  was  insured  with  an  approved 
society  under  the  National  Insurance  Act, 
1911,  applied  to  record  a  memorandum  of 
an  agreement  with  his  employers  whereby 
he  agreed  to  accept  a  lump  sum  in  full  of 
his  claims  for  compensation.  Thereupon 
the  approved  society  lodged  a  minute 
objecting  to  the  recording  of  the  memo- 
randum on  the  ground  of  the  inadequacy 
of  the  sum ;  and  the  sheriff-clerk  put  the 
memorandum  and  minute  before  the  Sheriff, 
who  proceeded  to  consider  the  matter. 
Held  that  the  procedure  had  been  irregular, 
and  case  remitted  to  the  Sheriff  Court  in 
order  that  the  sheriff-clerk  might  dis- 
charge his  duty  under  par.  (9)  (d)  of  the 
.Second  Schedule  and  sec.  12  of  the  Act  of 
Sederunt  of  considering  any  information 
tendered  to  him ;  and  then,  if  so  advised, 
of  lodging  a  minute  setting  forth  his 
grounds  for  refusing  to  record  the  memo- 
randum. Held  further  that  the  Sheriff 
would  be  entitled  to  hear  the  approved 
isociety  {Burns  v.  Wm.  Baird  &  Coy.  Ltd., 

1913,  S.  C.  358,  commented  on).  Wm. 
Baird  &  Coy.  Ltd.  v.  Ancient  Order  of 
Fm-esters,  1914,  S.  C.  965  ;  51  S.  L.  R  819  ; 

1914,  2  S.  L.  T.  206. 

180.  Memorandum— Registration  — 
Genuineness. — A  petition  for  warrant  to 
register  a  memorandum  of  an  agreement 
■entered  into  by  a  workman  and  his  em- 
ployer, is  not  habile  to  try  the  question  of 
the  genuineness  of  the  agreement  in  the 
sense  of,  e.g.,  whether  it  was  entered  into 
under  essential  error.     Macdonald  v.  Fair- 

Jield  Shipbuilding  and  Engineering  Coy.  Ltd., 
1905,  8  F.  8;  43  S.  L.  R.  1;  13  S.  L.  T. 
428. 

181.  Memorandum  —  Registration  — 
Genuineness  —  Supersession.  —  A  memo- 
randum of  an  agreement  between  a  master 
and  workman  bore  that  compensation 
-should  be  paid  at  a  fixed  rate  until  the 
man's  incapacity  should  cease.  Held  that 
the  workman  was  entitled  to  a  warrant  to 
have  the  memorandum  registered,  although 
•at  the  date  of  his  application  for  the 
warrant  he  was  no  longer  suffering  from 
incapacity.     Coakley  v.  Adie  &  Sons,  Ltd., 


1909,  S.  C.  545;  46  S.  L.  R.  408;  1909, 
1  S.  L.  T.  261. 

182.  Memorandum  —  Registration  —  Pro- 
cedure—Application to  Record  by  Work- 
man who  has  Granted  a  Discharge  — 
Determination  of  Validity  of  Discharge- 
Act  1906,  sec.  1  (3)  and  Second  Schedule  (9) 
—A.  S.,  26th  June  1907,  sec.  12.— Em- 
ployers resisted  an  application  by  a  work- 
man to  record  a  memorandum  of  agreement 
on  the  ground  that  it  was  not  genuine,  and 
they  averred  that  prior  to  the  application 
the  workman  had  granted  a  final  discharge. 
The  workman  answered  that  if  a  discharge 
existed,  it  had  been  granted  by  him  under 
essential  error.  The  Sheriff  declined  to 
determine  the  question  of  the  validity  of 
the  alleged  discharge  in  these  proceedings, 
and  granted  warrant  to  record  the  memo- 
randum. Held  that  the  question  of  the 
validity  of  the  discharge,  was  properly 
before  the  Sheriff  and  that  he  ought  to 
have  decided  it.  Hanky  v.  Niddrie  and 
Benhar  Coal  Coy.  Ltd.,  1910,  S.  C.  875;  47 
S.  L.  E.  726 ;  1910,  2  S.  L.  T.  45. 

183.  Memorandum  —Registration  —  Pro- 
cedure —  Application  for  Warrant  to 
Record  —  Simultaneous  Application  to 
Award  Compensation — Conjunction— Com- 
petency —  Act  1906,  sec.  1  (3),  Second 
Schedule  (9)  —  A.  S.,  26th  June  1907, 
sees.  11  (1)  and  12. — An  application  by  a 
workman  for  warrant  to  record  a  memo- 
randum of  agreement  to  pay  compensation 
in  respect  of  an  accident  was  objected  to 
by  his  employers  on  the  ground  that  the 
agreement  was  not  genuine.  While  the 
application  was  pending  the  workman  com- 
menced arbitration  proceedings  to  obtain 
an  award  of  compensation  in  respect  of  the 
same  accident.  Held  that  it  was  incom- 
petent to  conjoin  the  two  processes,  and 
that  the  arbitration  should  be  sisted  until 
the  application  to  record  had  been  deter- 
mined. King  v.  Arniston  Coal  Coy.  Ltd., 
1913,  S.  C.  892;  50  S.  L.  E.  685;  1913, 
1  S.  L.  T.  451. 

184.  Memorandum  —  Registration  —  Pro- 
cedure— Memorandum  Recorded  after  Dis- 
charge Granted  by  Workman — Determina- 
tion of  Validity  of  Discharge — Suspension 
—Act  1906,  sec.  1  (3)  and  Second  Schedule 
(9). — A  workman  who  had  granted  a  dis- 
charge of  compensation  applied  to  have  a 
memorandum  of  agreement  recorded.  The 
employers  omitted  to  oppose  this  applica- 
tion, and  it  was  granted.  The  workman 
thereupon  charged  under  the  recorded 
memorandum,  and  the  employers  brought 
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a  suspension.  Held  by  Lord  Skerrington 
(Ordinary)  that  as  the  discharge  was 
impugned  its  validity  could  only  be  deter- 
mined in  an  application  to  have  it  recorded, 
and  that  the  complainers,  on  consignation, 
vrere  entitled  to  a  sist  pending  the  disposal 
of  such  application.  Barr  &  Coy.  Ltd.  v. 
M'Girr,  1910  (0.  H.),  2  S.  L.  T.  435. 
The  Court  adhered.     1911,  2  S.  L.  T.  26. 

185.  Memorandum  —  Registration  —  Pro- 
cedure— Power  to  Postpone  Begistration 
where  Contemporaneous  Application  for 
Keview— Act  1906,  First  Schedule  (16); 
Seeond  Schedule  (9).  —  A  workman  pre- 
sented an  application  for  warrant  to  record 
a  memorandum  of  agreement.  The  em- 
ployers thereupon  presented  an  application 
for  arbitration  to  have  the  compensation 
payable  under  the  agreement  ended  or 
diminished.  In  the  latter  application  the 
Sheriff  allowed  a  proof.  The  workman 
moved  for  war-rant  to  record  the  memo 
randum  in  respect  that  its  genuineness  was 
not  disputed  and  that  no  other  question  of 
fact  arose.  The  Sheriff  refused  this  motion 
and  allowed  a  proof — both  proofs  to  pro- 
ceed upon  the  same  date.  Held  {diss.  Ld. 
Johnston)  that  the  Sheriff  had  acted 
rightly,  and  that  he  was  not  bound  to 
register  the  memorandum  without  asvaiting 
the  result  of  the  proof  in  the  counter 
application.  Opinion  {per  the  Lord  Presi- 
dent) that  the  Sheriff  might  competently 
have  sisted  the  application  to  register  until 
the  determination  of  the  application  to 
vary,  or,  although  not  so  conveniently, 
might  have  registered  the  memorandum 
but  superseded  extract  until  such  time  as 
there  was  a  determination  in  the  applica- 
tion to  vary  or  end.  {Authorities  examined.) 
M'Ewan  V.  Baird  &  Coy.  Ltd.,  1910,  S.  C. 
436  ;  47  S.  L.  R.  430 ;  1910,  1  S.  L.  T.  215. 

186.  Memorandum —  Registration  —  Pro- 
cedure—  Power  to  Postpone  Registration 
where  Simultaneous  Application  for  Re- 
view— Act  1906,  Second  Schedule,  par.  9. 
— A  workman  presented  an  application  for 
warrant  to  record  a  memorandum  of  agree- 
ment. Simultaneously  his  employers  pre- 
sented an  application  for  arbitration  to  have 
the  compensation  payable  under  the  agree- 
ment ended  or  diminished.  In  the  latter 
application  the  Sheriff  allowed  a  proof  and 
fixed  a  diet.  Before  the  proof  came  on  the 
workman  moved  to  have  the  memorandum 
recorded  at  once.  The  Sheriff  continued 
this  application  until  the  date  of  the  proof 
in  the  counter  application.  Held  that  this 
course  was  competent.     Opinions  {per  Ld. 


Low  and  Ld.  Ardwall)  that  the  employers 
ought  to  have  lodged  a  minute  stating  the 
grounds  of  their  objection  to  the  memo- 
randum being  recorded.  M'Vey  v.  Dixon, 
Ltd.,  1910,  S.  C.  544;  47  S.  L.  R.  463; 
1910,  1  S.  L.  T.  247. 

187.  Memorandum  —  Registration  —  Re- 
duction —  Agreement  for  Redemption  of 
Compensation  —  Error  as  to  Extent  of 
Injury  —  Act  1906,  sec.  1  (3),  and  First 
Schedule  (17). — A  workman  agreed  with* 
his  employers  to  accept  a  lump  sum  in 
settlement  of  a  claim  for  compensation  in 
respect  of  an  accident,  and  a  memorandum 
of  the  agreement  was  recorded.  Held  that 
a  subsequent  action  by  the  workman  for 
reduction  of  the  memorandum  on  the 
ground  that  both  parties  were  in  error  as 
to  the  extent  of  his  injuries  at  the  time 
when  the  agreement  was  made,  was 
irrelevant.  M'Guire  v.  Paterson  &  Coy., 
1913,  S.  C.  400;  50  S.  L.  R.  289;  1913, 
1  S.  L.  T.  32. 

188.  Memorandum— Subsequent  Applica- 
tion for  Arbitration.— A  workman  who 
had  been  injured  was,  under  agreement 
with  his  employers,  compensated  for  three- 
months,  when  they  ceased  payment  on  the 
ground  that  he  had  recovered.  The  work- 
man then  applied  to  the  Sheriff  for  warrant 
to  record  a  memorandum  of  the  agreement, 
which  was  granted,  and  the  employers- 
applied  to  the  Sheriff  for  arbitration.  Held 
that  the  application  for  arbitration  was  in- 
competent on  the  grounds  (1)  that  as  an 
original  application  for  arbitration  it  wa& 
excluded  by  the  agreement  of  which  a 
memorandum  had  been  recorded ;  and  (2} 
that  as  framed  it  could  not  be  treated  as  a 
petition  for  review  under  Schedule  I.  (12). 
Lochgelly  Iron  and  Coal  Coy.  Ltd.  v.  Sinclair^. 
1907,  S.  C.  1071;  44  S.  L.  R.  750;  15 
S.  L.  T.  151. 

189.  Memorandum  —  Subsectuent  Un- 
recorded Agreement.  —  A  workman  was 
injured  and  entered  into  an  agreement  in 
terms  of  the  Act  with  his  employers,  which 
was  duly  recorded.  As  he  recovered  he 
entered  into  other  agreements  which  were 
not  recorded.  He  left  his  employment 
when  requested  to  agree  to  a  further  re- 
duction, and  charged  his  employers  for 
weekly  payment  on  the  highest  scale  under 
the  recorded  agreement.  The  complainers 
(the  employers)  then  brought  a  suspension 
to  suspend  the  charge.  The  Lord  Ordinary 
refused  the  suspension.     Fife  Coal  Coy.  Ltd, 
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V.  Lindsay,  1907  (0.  H.),  14  S.  L.  T.  752. 
.Affirmed;  see  No.  36  supra. 

190.  Procedure  —  Appeal  —  Competency 
—  Memorandum  —  Registration. — There  is 
no  appeal  from  the  Sheriff  dealing  with 
questions  of  registration  of  memoranda  of 
agreement.  Binning  v.  Easton  &  Sons,  1906, 
8  F.  407;  43  S.  L.  R.  312;  13  S.  L.  T. 
783.     Cf.  No.  197  infra. 

191.  Procedure— Appeal — Stated  Case- 
Accident  Arising  Out  of,  &c. — Failure  by 
Arbiter  to  State  Facts  upon  which  his 
Finding  Based  —  Act  1906.  —  A  Sheriff, 
acting  as  arbiter,  found  that  a  workman 
met  his  death  through  an  accident  arising 
out  of  and  in  the  course  of  his  employment. 
On  the  failure  of  the  Sheriff,  upon  a  remit, 
to  state  the  salient  points  of  evidence  on 
which  his  finding  was  based,  the  Court,  of 
■consent  of  parties,  used  notes  of  the  evidence 
taken  ex  parte  in  the  Court  below,  and 
reversed  his  decision.  Dundee  Steam.  Trawling 
Coy.  Ltd.  V.  Bobb,  1910,  48  S.  L.  E.  11; 
1910,  2  S.  L.  T.  211. 

192.  Procedure — Appeal— Stated  Case — 
Appellant  Allowed  to  Lodge  a  Conde- 
scendence—  Act  1906. — In  an  appeal  by 
stated  case  from  the  decision  of  the  Sheriff 
dismissing  a  claim  for  compensation  by  a 
workman  in  respect  that  he  had  not  rele- 
vantly averred  that  his  incapacity  was  due 
to  an  accident  in  the  sense  of  the  Act,  the 
€ourt  permitted  the  workman  to  submit  a 
■condescendence  of  the  facts  on  which  he 
relied,  and  thereafter  allowed  it  to  be  re- 
■ceived,  and  remitted  to  the  Sheriff  to  pro- 
ceed. M'Laughlin  v.  Wemyss  Coal  Coy.  Ltd., 
1912,  S.  C.  250;  49  S.  L.  R.  202;  1912, 
1  S.  L.  T.  55.  (And  see  on  question  of 
Expenses — Expenses,  voce  Taxation.) 

193.  Procedure— Appeal — Stated  Case — 
Application  for  Order  to  State  Case — 
..Arbiter's  Refusal  to  State  Question  whether 
iis  Findings  in  Fact  Supported  by  Evidence 
Led— Question  of  Law  or  Fact — Act  1906, 
.Second  Schedule  (17)  (b)— A.  S.,  26th  June 
1907,  sec.  17  (h).— A  workman,  dissatisfied 
with  an  arbiter's  statement  of  a  case  for 
.appeal  under  the  Act,  presented  a  note  for 
an  order  upon  the  arbiter  to  state  a  case, 
averring  that  certain  facts  other  than  those 
stated  by  the  arbiter  had  been  proved,  and 
that  certain  of  the  arbiter's  findings  in  fact 
were  contrary  to  the  evidence,  and  pro- 
posing as  one  of  the  questions  in  law  the 
question  "  Whether  there  was  evidence  led 
before  the  Sheriff-Substitute  which  could 


competently  support  his  findings  in  fact  ? " 
It  was  not  averred  that  there  was  no 
evidence  before  the  arbiter  upon  which  he 
could  proceed.  The  Court  refused  the 
note,  holding  that  it  was  in  effect  a  request 
to  entertain  an  appeal  upon  a  question  of 
fact  and  nothing  else.  Nelson  v.  Allan 
Brothers  &  Coy.  {United  Kingdom),  Ltd.,  1913, 
S.  C.  1003;  50  S.  L.  R.  820;  1913,  2 
S.  L.  T.  147. 

194.  Procedure— Appeal— Stated  Case — 
Competency  —  Memorandum  —  Registra- 
tion.— It  is  incompetent  to  appeal  by  stated 
case  against  the  finding  of  a  Sheriff  in  the 
matter  of  granting  a  warrant  to  register  a 
memorandum  of  agreement  as  to  compen- 
sation under  the  Workmen's  Compensation 
Act,  1897.  Lochgelly  Iron  and  Coal  Coy.  Ltd. 
V.  Sinclair,  1907,  S.  C.  3 ;  44  S.  L.  R.  2; 
14  S.  L.  T.  341.     Cf.  Nos.  190  and  197. 

195.  Procedure— Appeal— Stated  Case- 
Competency— Question  of  Fact  or  Law- 
Serious  and  Wilful  Misconduct.— An  arbiter 
found  that  "in  fact  and  law"  a  workman 
had  been  guilty  of  serious  and  wilful  mis- 
conduct. In  a  stated  case  he  narrated  the 
facts  on  which  his  conclusion  was  based. 
Held  that  the  question  was  one  of  fact,  and 
appeal  dismissed.  Vaughan  v.  Nicoll,  1906, 
8  F.  464 ;  43  S.  L.  R.  351 ;  13  S.  L.  T. 
804. 

196.  Procedure — Appeal — Stated  Case — 
Form — Minute — Compliance  with  Regula- 
tions.— Applicants  for  stated  cases  must 
comply  rigidly  with  the  forms  laid  down 
by  the  Act ;  and,  in  particular,  must  lodge 
a  minute  stating  the  proposed  questions  in 
law,  and  deposit  £1.  Murphy  v.  Blair  & 
White,  1905,  7  F.  863;  42  S.  L.  R.  655; 
13  S.  L.  T.  196. 

197.  Procedure — Appeal— Stated  Case — 
Memorandum— Registration.— An   appeal 

by  stated  case  held  competent  against  the 
special  warrant  of  a  Sheriff  for  the  record- 
ing of  a  memorandum  of  agreement  under 
the  Act  of  1906  {Binning  v.  Easton  &  Sons, 
1906,  8  F.  407,  distinguished).  Ooakley  v. 
Jddie  &  Sons,  Ltd.,  1909,  S.  C.  545;  46 
S.  L.  R.  408 ;  1909,  1  S.  L.  T.  261. 

198.  Procedure— Appeal— Stated  Case- 
Memorandum— Registration — Reduction- 
Exclusion  of  Common-Law  Remedy— Act 

1906,  Second  Schedule  (9)— A.  S.,  26th  June 

1907,  sec.  12.— In  an  application  by  a  work- 
man for  warrant  to  record  a  memorandum 
of  agreement  under   the    1906   Act,   the 
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employers  lodged  a  minute  disputing  the 
genuineness  of  the  memorandum.  The 
Sheriff  dismissed  the  minute  and  ordered 
the  memorandum  to  be  recorded.  The 
employers  then  raised  an  action  in  the 
Court  of  Session,  concluding  for  (1)  reduc- 
tion of  the  memorandum,  and  (2)  declarator 
that  no  such  agreement  had  been  concluded. 
Held  that  the  action  was  incompetent,  the 
employers'  remedy  being  to  appeal  by  way 
of  stated  case  {Coahley  v.  Addie  &  Sons,  Ltd., 
1909,  S.  C.  54-5,  approved  and  followed). 
Brown  &  Coy.  Ltd.  v.  Orr,  1910,  S.  C.  526  ; 
47  S.  L.  K.  437  ;  1910,  1  S.  L.  T.  138. 

199.  Procedure— Appeal— Stated  Case- 
Order  to  State— Jurisdiction  of  Sheriff  to 
Entertain  Claim— No  Declinature  to  Pay 
Compensation. — Whether  a  question  of 
liability  to  pay  compensation  has  arisen  is 
a  question  of  law,  and  so  is  the  question 
whether  a  petition  to  fix  compensation  was 
premature.  Where  these  questions  had 
been  raised  and  the  Sherifi'  refused  to  state 
a  case  the  Court  ordered  him  so  to  do. 
Caledon  Shipbuilding,  &c..  Coy.  Ltd.  v. 
Kennedy,  1906,  8  F.  598;  43  S.  L.  E.  430; 
13  S.  L.  T.  901. 

200.  Procedure — Appeal— Stated  Case — 
Order  for  Transmission  of  Process — Act 
1906— A.  S.,  26th  June  1907,  sec.  17  (f).— 
Circumstances  in  which  the  Court  in  an 
appeal  by  stated  case,  in  respect  of  the 
unsatisfactory  nature  of  the  report  of  the 
arbitrator  to  whom  a  remit  had  been  made 
to  state  the  facts  upon  which  his  finding 
was  based,  ordered  the  process  to  be  trans- 
mitted to  the  Court  of  Session.  Millar  v. 
Refuge  Assurance  Coy.  Ltd.,  1912,  S.  C.  37  ; 
49  S.  L.  E.  67;  1911,  2  S.  L.  T.  361. 

201.  Procedure— Appeal— Stated  Case— 
Refusal  to  State — Application  for  Order  to 
State  Case— Requisites— Act  1906,  Second 
Schedule,  sec.  17  (b)— A.  S.,  26th  June  1907, 
sec.  17  (h).— When  a  Sheriff  has  refused  to 
state  a  case  for  appeal  and  an  application 
has  been  presented  to  the  Court  for  an 
order  to  state  a  case,  the  application  must 
specify  findings  to  which  the  applicant 
considers  he  is  entitled,  and  these  must  be 
such  as  to  found  a  primd  facie  argument 
that  the  decision  of  the  Sheriff  is  wrong. 
JFalker  v.  Hurrays,  1911,  S.  C.  825;  48 
S.  L.  E.  575 ;  1911,  1  S.  L.  T.  278,  448. 

202.  Procedure— Appeal— Stated  Case — 
Eemit  to  Arbiter  to  Reconsider  Findings- 
Act  1906,  Second  Schedule  (17)  (b)— A.  S., 
26th  June  1907,  sec.  17  (g).— In  an  appeal 


by  stated  case  in  an  arbitration,  the  Court,, 
without  answering  the  questions  of  law 
put,  remitted  to  the  arbiter  to  reconsider 
his  findings  in  the  light  of  the  opinions 
expressed  by  the  House  of  Lords  in  a  case 
which  was  decided  after  the  date  of  the 
arbiter's  award.  Weir  v.  North  British  Ely.. 
Coy.,  1912,  S.  C.  1073;  49  S.  L.  E.  772;. 

1912,  2  S.  L.  T.  54. 

203.  Procedure — Appeal— Stated  Case — 
Remit  to  Arbiter  for  Further  Statement  of 
Fact— Power  of  Arbiter  to  Hear  Further 
Evidence— Act  1906,  Second  Schedule  (17> 
(b). — In  an  appeal  by  stated  case  in  arbitra- 
tion proceedings  in  the  course  of  which 
proof  had  been  led,  the  Court  remitted  to 
the  arbiter  to  find  whether  notice  of  the 
accident  had  been  given  as  soon  as- 
practicable  thereafter.  The  arbiter  there- 
upon re-examined  the  doctor  who  had 
attended  the  workman  during  his  illness, 
and  reported  a  finding  in  answer  to  the 
questions  put  by  the  Court.  On  this- 
report  being  objected  to  on  the  ground 
that  it  proceeded  upon  evidence  which  had 
been  taken  after  the  proof  had  been  closed, 
held  that  the  arbiter  was  entitled  under  the 
remit  to  take  further  evidence,  and  objec- 
tion repelled.  Park  v.  CoUness  Iron  Coy., 
Ltd.,  1913,  S.  C.  1163;  50  S.  L.  E.  926; 

1913,  2  S.  L.  T.  232. 

204.  Procedure— Appeal— Stated  Case- 
Remit  to  Arbiter  for  Further  Information. — 

Observations  on  the  principles  by  which  the 
Court  should  be  guided  in  remitting  stated 
cases  back  to  the  arbiter  for  further  infor- 
mation. Leiidrum  v.  Ayr  Steam  Shipping' 
Coy.  Ltd.,  1914  (H.  L.),  S.  C.  91 ;  51  S.  L.  K. 
733;  1914,  2S.  L.  T.  137. 

205.  Procedure — Appeal — Stated  Case- 
Transmission  of  Process.— Motion  in  case 
stated  under  Workmen's  Compensation 
Act,  1897,  for  transmission  of  process- 
refused.  Singer  Manufacturing  Coy.  Ltd.  v. 
Clelland,  1 905,  7  F.  654  :  42  S.  L.  E.  536 ; 
13  S.  L.  T.  48. 

206.  Procedure— Appeal— Stated  Case- 
Transmission  of  Process— Act  1906— A.  S., 
26th  June  1907,  sec.  17  {t).—Circumstam:es- 
in  which  the  Court,  in  a  case  stated  under 
the  1906  Act,  granted,  upon  conditions,  a 
motion  for  transmission  of  the  process  from 
the  Sheriff  Court.  M'Ghiev.  United  Collieries^ 
Ltd.,  1910,  S.  C.  927;  47  S.  L.  E.  751? 
1910,  2  S.  L.  T.  186. 
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207.  Procedure  —  Arbitration.  —  In  an 
arbitration  where  liability  is  admitted  and 
it  is  counter-pleaded  that  the  workman 
has  now  recovered,  the  arbiter  should  (1) 
find  the  amount  due ;  (2)  deal  with  the 
question  of  incapacity  by  proof  or  admis- 
sion. Bowhill  Coal  Coy.  Ltd.  v.  Malcolm, 
1909,  S.  C.  426;  46  S.  L.  R.  354;  1909, 
1  S.  L.  T.  177. 

208.  Procedure— Arbitration— Appeal- 
Motion  to  Remit  for  Further  Evidence- 
Act  1906,  sec.  1  (1). — In  a  stated  case  on 
appeal  a  motion  to  remit  to  the  Sheriff  for 
further  proof  refused.  Miller  v.  North 
British  Locomotive  Coy.  Ltd.,  1909,  S.  C.  698  ; 
46  S.  L.  E.  755;  1909,  1  S.  L.  T.  519. 

209.  Procedure  —  Arbitration  —  Applica- 
tion—Amendment of  Instance — Compet- 
ency—Act 1906,  Second  Schedule,  sec.  17 
(b)— Sheriff  Courts  (Scotland)  Act,  1907 
(7  Edw.  VII.  c.  51),  sec.  39,  and  First 
Schedule,  Rule  79. — In  arbitration  proceed- 
ings under  the  1906  Act  it  appeared,  while 
proof  was  being  led,  that  the  employer  of 
the  workman  was  not  the  individual  called 
as  defender,  but  the  firm  of  which  he  was 
a  partner.  The  workman  then  asked  leave 
to  amend  the  instance  by  substituting  the 
name  of  the  firm  for  that  of  the  individual. 
The  Sheriff  disallowed  the  amendment, 
holding  that  rule  79  of  the  First  Schedule 
of  the  Sheriff  Courts  Act,  1907,  authorising 
such  an  amendment,  did  not  apply.  The 
Court,  without  determining  whether  rule 
79  was  applicable,  found  that  it  was  com- 
petent for  the  Sheriff  as  arbitrator  to  allow 
the  firm  to  be  added  as  respondents  in  the 
application,  and  remitted  to  him  to  allow 
the  motion  to  amend  to  be  made  in  altered 
form.  Observations  upon  the  powers  of  the 
Sheriff  in  arbitration  proceedings.  O'Bonnell 
V.  Wilson,  1910,  S.  C.  799 ;  47  S.  L.  E.  707 ; 
1910,  2  S.  L.  T.  3. 

210.  Procedure— Arbitration— Certificate 
of  Disease— Time  for  Lodging — Workmen's 
Compensation  Act,  1906,  sec.  8  (1)  (2).— 
Held  that  a  medical  certificate  of  incapacity 
from  industrial  disease  might  be  lodged 
after  the  arbitration  proceedings  had  been 
begun.  Taylor  v.  Burnham  &  Coy.,  1909, 
S.  C.  704;  46  S.  L.  E.  482;  1909,  1 
S.  L.  T.  321. 

211.  Procedure  —  Arbitration  —  Claim  — 
"Dependant  "—Jurisdiction — Husband  and 
■Wife— Irregular  Marriage — Act  1906,  sees. 
1  (3)  and  13,  Schedule  I.  (8).— Opinions 
reserved  whether  in   an  arbitration  under 


the  1906  Act  it  was  competent  for  the 
Sheriff  to  determine,  upon  evidence  of 
cohabitation  and  habit  and  repute,  that  the 
claimant  was  the  widow  of  the  person  in 
respect  of  whose  death  she  claimed  com- 
pensation. Wallace  v.  Fife  Coal  Coy.  Ltd., 
1909,  S.  C.  682;  46  S.  L.  E.  727;  1909, 
1  S.  L.  T.  509. 


212.  Procedure  —  Arbitration  —  Compet- 
ency—Compensation being  Paid — "Ques- 
tion" Arising  under  the  Act— Act  1906, 
sec.  1  (3). — An  application  by  a  workman 
in  receipt  of  compensation,  to  record  a 
memorandum  of  agreement  was  opposed 
by  the  employers  on  the  ground  that  the 
workman  had  signed  a  receipt  bearing  that 
compensation  should  be  paid  only  while 
the  employers  were  of  opinion  that  his 
incapacity  continued.  The  workman 
accordingly  abandoned  this  application  and 
presented  an  application  for  arbitration  to 
have  the  amount  of  compensation  fixed. 
The  employers  objected  to  the  competency 
on  the  ground  that,  as  full  compensation 
was  being  paid,  there  was  no  "  question " 
arising  in  any  proceedings  under  the  Act 
within  the  meaning  of  sec.  1  (3).  Held 
that  there  was  a  "  question  "  in  the  sense 
of  the'  Act,  and  that  the  workman  was 
entitled  to  have  the  amount  of  his  com- 
pensation fixed.  Hunter  v.  John  Brovm  & 
Cmj.  Ltd.,  1912  S.  C.  996 ;  49  S.  L.  E.  695 ; 
1912,  1  S.  L.  T.  487. 

213.  Procedure  —  Arbitration  —  Compet- 
ency—"  Question  "  Arising  under  the  Act 
—  Duration  of  Compensation  —  Act  1906, 
sec.  1  (3).— Employers  of  an  injured  work- 
man admitted  liability  to  pay  him  com- 
pensation in  respect  of  total  incapacity. 
They  tendered  payment  on  condition  of 
the  workman  granting  a  receipt  which 
contained  the  following  clause:  "At  the 
first  or  any  subsequent  payment  liability  is 
admitted  only  for  the  compensation  to 
date  of  payment.  Further  liability,  if  any, 
will  be  determined,  week  by  week,  when 
application  for  payment  is  made."  The 
workman  refused  to  sign  the  receipt  and 
applied  for  arbitration.  Held  that  there 
was  a  question  between  the  parties  and 
that  the  arbitration  was  competent.  Free- 
land  V.  Summerlee  Iron  Coy.  Ltd.,  1912,  S.  C. 
1145;  49S.L.E.841;  1912,  2S.  L.  T.  109. 
Affirmed  {Gourlay  Brothers  &  Coy.  {Dundee) 
Ltd.  V.  Sweeney,  1906,  8  F.  965,  and  Payne 
V  N.  Fortescue  &  Sons,  Ltd.  [1912]  3  K.  B. 
346,  considered)  1913  (H.  L.),  S.  C.  8; 
50S.  L.  E.  518;  1912,  2  S.  L.  T.  239. 
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214.— Procedure  —  Arbitration  —  Conflict 
of  Evidence— Remit  to  Medical  Referee  for 
Report  —  Finality  of  Report  —  Act  1906, 
Second  Schedule  (15)— Statutory  Rules  and 
Orders,  1907,  No.  495,  Rule  20.— In  arbitra- 
tion proceedings  the  Sheriff,  in  consequence 
of  a  conflict  of  medical  evidence,  remitted 
to  a  medical  referee  under  sec.  15  of  the 
Second  Schedule  annexed  to  the  Act  to 
examine  the  evidence  led  and  to  report 
whether  a  deceased  workman  died  from  a 
rupture  of  the  heart  caused  by  the  work  in 
which  he  was  engaged,  or  whether  he  died 
of  heart  disease.  The  medical  referee 
reported  that  the  workman  died  from 
disease  of  the  heart.  Thereafter  the 
Sheriff  found  that  the  workman  died  from 
a  rupture  of  the  heart  caused  by  the  strain 
resulting  from  the  work  in  which  he  was 
engaged.  Held  in  an  appeal  (1)  that  the 
Sheriff  was  not  bound  to  accept  the  medical 
referee's  report  as  conclusive  of  the  question 
which  he,  as  arbitrator,  had  to  decide,  and 
(2)  that  as  there  was  some  evidence  to 
support  the  finding  of  the  Sherift'  it  must 
stand.  Jackson  v.  Seoistoun  Estate  Coy., 
1911,  S.iC.  564;  48  S.  L.  E.  440;  1911, 
1  S.  L.  T.  215. 


215.  Procedure  — Arbitration— Dismissal 
on  Relevancy. — Helt^  that  a  Sheriff  was 
entitled  to  dismiss  as  irrelevant  an  applica- 
tion for  arbitration  under  the  Act,  without 
first  hearing  proof.  Coyne  v.  Glasgow  Steam 
Coasters  Coy.  Ltd.,  1907,  S.  C.  112;  44 
S.  L.  R.  118;  14  S.  L.  T.  482. 

216.  Procedure  —  Arbitration  —  Form  of 
Arbitrator's   Interlocutor  —  Act  1906. — 

Opinion  (per  the  Lord  President)  that  in  an 
interlocutor  in  an  arbitration  under  the 
Act  findings  are  unnecessary.  Walker  v. 
Hurrays,  1911,  S.  C.  825 ;  48  S.  L.  E.  575  : 
1911,  1  S.  L.  T.  278,  448. 

217.  Procedure  —  Arbitration  —Jurisdic- 
tion— Discharge— Question  as  to  Liability 
to  Pay  Compensation— Act  1906,  sec.  1  (3). 
. — In  an  appeal  from  an  arbitration  awarding 
compensation  the  appellants  founded  upon 
a  discharge  by  the  workman,  and  pleaded 
that  the  Sheriff  was  bound  to  apply  it  until 
it  was  reduced  by  competent  process.  Held 
that  the  question  as  to  the  validity  of  the 
discharge  was  a  question  "  as  to  the  liability 
to  pay  compensation  "  under  sec.  1  (3)  of 
the  Act,  and  that  the  Sheriff  could  com- 
petently dispose  of  same.  Ellis  v.  Lochgelly 
Iron  and  Coal  Coy.  Ltd.,  1909,  S.  C.  1278; 
46  S.  L.  R.  960;  1909,  2  S.  L.  T.  224. 


218.  Procedure— Arbitration  —  Prelimin- 
ary Defences— Duty  of  Arbiter  to  Dispose 
of  Whole  Case. — Where  an  arbiter  had 
allowed  a  separate  proof  on  preliminary 
defences,  observed  that  it  is  the  duty  of  an 
arbiter,  except  in  very  exceptional  circum- 
stances, to  hear  and  dispose  of  the  case  as 
a  whole.  {Observations  per  Ld.  Kinnear 
in  Bankim  v.  Alba  Coal  Coy.  Ltd.,  1903, 
5  F.  1164  at  1169,  approved.)  Ellis  v. 
Fairfield  Shipbuilding  and  Engineering  Coy. 
Ltd.,  1913,  S.  C.  217;  50  S.  L.  R.  137; 
1912,  2  S.  L.  T.  485. 

219.  Procedure — Arbitration — Reference 
to  Medical  Referee — Ambiguous  Report — 
Competency  of  Sending  Report  Back  to 
Medical  Referee  for  Explanation  —  Act 
1906,  First  Schedule  (15).— An  arbiter  may 
competently  send  back  for  explanation  to  a 
medical  referee,  to  whom  a  reference  has 
been  made  under  sec.  15  of  the  First 
Schedule  to  the  Act,  a  report  which  is 
either  ambiguous  or  unintelligible. 
Kennedy  v.  Wiliam  Dixon,  Ltd.,  1913,  S.  C. 
659;  50  S.  L.  R.  453;  1913,  1  S.  L.  T. 
253. 

220.  Procedure— Arbitration — Reference 
to  Medical  Referee — Finality  of  Report- 
Proof  as  to  Earning  Capacity — Act  1906, 
First  Schedule  (15). — In  an  application  for 
review  of  the  compensation  payable  to  a 
miner  who  had  received  an  injury  to  his 
eye,  a  reference  was  made  to  a  medical 
referee  under  sec.  15  of  the  First  Schedule. 
The  medical  referee  reported  that  the 
miner's  "  condition  is  such  that  I  consider 
he  ought  now  to  be  fit  to  resume  his  ordin- 
ary work  as  a  miner  below  ground."  The 
miner  having  lodged  answers  in  which  he 
averred  that  he  had  not  recovered  from  his 
injuries,  and  that  his  earning  capacity  was 
not  restored,  the  Court  allowed  a  proof  as  to 
his  wage-earning  capacity,  excluding  there- 
from all  evidence  with  regard  to  his  physical 
condition  and  physical  fitness  for  his  ordin- 
ary work  as  a  miner  below  ground,  as  on 
these  points  the  medical  referee's  report 
was  final  {Arnottw.  Fife  Coal  Coy.  Ltd.,  1911, 
S.  C.  1029,  form  of  interlocutor  in,  com 
mented  on).  Cruden  v.  Wemyss  Goal  Coy. 
Ltd.,  1913,  S.  0.  534;  50  S.  L.  R.  344; 
1913,  1  S.  L.  T.  100. 

221.  Procedure— Arbitration— Reference 
to  Medical  Referee— Finality  of  Report- 
Proof  as  to  Earning  Capacity — Act  1906, 
First  Schedule  (15).— In  an  application  for 
review  of  the  compensation  payable  to  a 
miner  who  had  sustained  injury  resulting 
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in  the  loss  of  an  eye,  a  reference  was  made 
to  a  medical  referee  under  sec.  15  of  the 
Pirst  Schedule.  The  medical  referee 
reported  that  the  miner  was  as  fit  as  any 
other  one-eyed  man  to  resume  his  work 
underground.  Thereafter,  the  miner 
having  moved  for  a  proof  as  to  his  earning 
capacity,  the  Sheriff  refused  the  motion  and 
ended  the  compensation  on  the  ground  that 
the  medical  referee's  report  was  final.  Held 
that  the  report,  while  final  as  to  the  miner's 
physical  condition,  was  not  final  as  to  his 
earning  capacity,  and  case  remitted  to  the 
Sheriff  to  allow  a  proof  upon  that  matter. 
Anott  V.  Fife  Coal  Coy.  Ltd.,  1911,  S.  C. 
1029;  48  S.  L.  E.  828;  1911,  2  S.  L.  T. 
S5. 

222.  Procedure — Arbitration — Reference 
to  Medical  Referee — Industrial  Disease — 
Certificate— Finality — Finding  that  Disease 
not  Due  to  Employment— Claimant's  Right 
to  Prove  Contrary— Onus— Act  1906,  sec.  8 
<1)  (2)  and  Third  Schedule.— A  miner 
obtained  a  certificate  from  a  certifying 
surgeon  that  he  was  suffering  from 
"  nystagmus,"  one  of  the  diseases  to  which 
the  Act  applied,  and  was  thereby  disabled 
from  his  employment.  A  medical  referee, 
to  whom  the  matter  was  referred  at  the 
instance  of  the  employers,  found  that  the 
nystagmus  from  which  the  workman  was 
suffering  was  not  miner's  nystagmus  but 
one  of  the  other  forms  of  that  disease.  The 
Sherifi",  in  view  of  the  medical  referee's 
finding,  dismissed  the  workman's  claim  for 
compensation,  on  the  ground  that  he  had 
not  obtained  a  certificate  as  required  by 
see.  8  of  the  Act.  Held  (1)  that  the  work- 
man had  obtained  the  necessary  certificate 
that  he  was  suffering  from  a  scheduled 
disease;  (2)  that  the  medical  referee  was 
not  final  on  the  question  as  to  whether  the 
disease  was  or  was  not  due  to  the  nature  of 
the  employment ;  (3)  that  the  effect  of  the 
finding  that  the  disease  was  not  due  to  the 
employment  was  to  rebut  the  presumption 
in  the  workman's  favour,  and  to  lay  on  him 
the  onus  of  proving  affirmatively  that  it 
was ;  and  cause  remitted  to  the  Sheriff  to 
allow  a  proof.  M'Ginn  v. !  Udston  Goal  Coy. 
Ltd.,  1912,  S.  C.  668;  49  S.  L.  E.  531; 
1912,  1  S.  L.  T.  339. 

223.  Procedure — Arbitration— Reference 
to  Medical  Referee — Industrial  Disease- 
Scope  of  Reference— Act  1906,  sec.  8  (1)  (f). 
— A  certifying  surgeon  having  granted  a 
certificate  that  a  workman  was  suffering 
from  an  industrial  disease  to  which  the  Act 
applied,  and  that  he  was  thereby  disabled 


from  his  usual  employment,  the  employers, 
being  aggrieved,  had  the  matters  referred 
to  a  medical  referee  in  terms  of  sec.  8  (1) 
(/)  of  the  Act.  The  medical  referee  dis- 
missed the  appeal  by  the  employers,  but 
added  a  rider  to  the  effect  that  at  the  time 
of  his  examination  of  the  workman  the 
latter  had  recovered.  Held  that  the 
decision  of  the  medical  referee  under  the 
statute  was  limited  to  the  question  whether 
the  certificate  of  disablement  had  been 
rightly  granted  or  not,  and  accordingly  that 
the  addendum,  by  him  was  incompetent  and 
must  be  treated  as  pro  non  scripto.  Garrett 
V.  Waddell  c&  Sm,  1911,  S.  C.  1168;  48 
S.  L.  E.  937;  1911,  2  S.  L.  T.  276. 

224.  Procedure— Arbitration— Reference 
to  Medical  Referee— Industrial  Disease— 
Scope  of  Reference— Form  of  Decision — 
Act  1906,  sec.  8  (1)  (f).— A  certifying 
surgeon  granted  a  certificate  that  a  work- 
man was  suffering  from  an  industrial 
disease  to  which  the  Act  applied,  and  that 
he  was  thereby  disabled  from  earning  full 
wages.  The  employers,  being  aggrieved, 
appealed  to  a  medical  referee  under  sec.  8 
(1)  (/)  of  the  Act.  The  medical  referee 
dismissed  the  appeal,  but  appended  to  his 
deliverance  a  note  which  was  contradictory 
of  it.  The  Court  remitted  the  cause  to  the 
arbitrator  to  remit  of  new  to  the  medical 
referee  to  complete  the  reference  by  giving 
a  categorical  answer  to  the  question  whether 
the"  certificate  of  disablement  had  been 
rightly  granted  or  not.  Winters  v.  Robert 
Addie  &  Sons'  Collieries,  Ltd.,  1911,  S.  C. 
1174;  48  S.  L.  E.  940;  1911,  2  S.  L.  T. 
279. 

225.  Procedure— Arbitration — Remit  to 
Medical  Referee  where  no  Proof  Led — 
Competency — Act  1906,  Second  Schedule, 
sec.  15— Statutory  Rules  and  Orders,  27tli 
June  1907,  Rule  20.— It  is  incompetent  for 
an  arbiter  to  remit  to  a  medical  referee 
under  sec.  15  of  the  Second  Schedule 
annexed  to  the  1906  Act  and  Eegulations 
thereanent,  unless  a  proof  has  been  led 
regarding  the  question  to  be  submitted. 
Gray  &  Sons  v.  Carrol,  1910,  S.  C.  700; 
47  S.  L.  E.  646 ;  1910,  1  S.  L.  T.  373. 

226.  Procedure— Claim— Delayin  Making 
—Claim  not  made  -within  Six  Months.— 
An  injured  woman,  during  a  period  of 
about  six  months,  received  from  her 
employer  a  larger  weekly  sum  than  she 
would  have  been  entitled  to  under  the 
Workmen's  Compensation  Act,  to  which  no 
reference  was  made  by  either  party.     The 


1235 


WORKMEN'S   COMPENSATION" 


1235 


employer  having  proposed  to  reduce  the 
payments,  the  woman  more  than  six  months 
after  the  accident,  and  without  having  made 
any  claim  for  compensation  within  the 
period,  brought  an  arbitration  under  the 
Act.  Held  that  there  was  nothing  in  the 
circumstances  to  entitle  the  Court  to 
diverge  from  the  strict  rule  laid  down  in 
the  Act.  O'Neill  v.  Motherwell,  1907,  S.  C. 
1076;  44  S.  L.  E.  764;  15  S.  L.  T.  155. 

227.  Procedure— Claim— Failure  to  Make 
Claim  within  Six  Months  —  Reasonable 
Cause  —  Bar  —  Act  1906,  sec.  2  (1).— An 
injured  workman  was  waited  upon  by  an 
agent  of  an  insurance  company  who 
endeavoured  to  get  him  to  accept  com- 
pensation, and  by  a  law-agent's  tout  who 
advised  him  not  to  accept  compensation 
but  to  claim  damages.  Eventually  the 
workman  put  the  matter  into  the  hands  of 
the  law-agent,  who,  however,  carried 
nothing  to  a  conclusion.  The  workman 
then  changed  his  agency,  but  by  this  time 
the  six  months  allowed  by  the  Act  for 
making  a  claim  had  expired.  In  an  arbi- 
tration the  Sheriff  found  that  the  workman 
was  barred  from  prosecuting  his  claim,  and 
dismissed  the  application.  Held  that  inas- 
much as  no  claim  had  been  made  within 
the  six  months  the  decision  of  the  Sheriff 
was  right,  no  "  reasonable  cause  "  for  failure 
to  make  a  claim  being  proved,  and  there 
being  nothing  to  bar  the  employer  from 
pleading  the  statutory  limitation.  Devons 
V.  Anderson  &  Sovs,  1911,  S.  C.  181;  48 
S.  L.  E.  187;  1910,  2  S.  L.  T.  401. 

228.  Procedure  —  Claim  —  Form— Essen- 
tials.— A  claim  for  compensation  must 
indicate  a  definite  sum.  Maver  v.  Park, 
1905,  8  F.  250;  43  S.  L.  E.  191;  13 
S.  L.  T.  618.  Kilpatrick  v.  Wemyss  Coal 
Coy.  Ltd.,  1907,  S.  C.  320;  44  S.  L.  E. 
255;  14  S.  L.  T.  695. 

229.  Procedure— Claim— Industrial  Dis- 
ease—  False  Statement  —  Bar  —  Act  1906, 
sec.  8  (1)  (c). — A  workman  claimed  com- 
pensation from  his  last  employers  on  the 
ground  that  he  was  suffering  from  the 
disease  of  lead-poisoning.  He  produced  a 
list  of  the  names  and  addresses  of  former 
employers  as  required  by  sec.  8  (1)  (c)  (i) 
of  the  Act,  but  in  the  condescendence 
annexed  to  his  claim  he  falsely  stated  that 
he  had  not  used  white  lead  when  employed 
by  these  people.  It  did  not  appear  that 
his  last  employers  were  prejudiced  by  this 
false   statement.     Held  that   he  was    not 


thereby  barred  from  claiming  compensa- 
tion. Taylor  v.  Burnham  &  Coy.,  1910, 
S.  C.  705;  47  S.  L.  E.  643;  1910,  1 
S.  L.  T.  362. 

230.  Procedure  —  Claim  —  Joint  and 
Several — Competency. — The  Act  does  not 
authorise  a  joint  and  several  claim  against 
an  undertaker  and  a  sub-contractor.  Herd 
V.  Summers,  1905,  7  F.  870;  42  S.  L.  E. 
665;  13S.  L.  T.  239. 

231.  Procedure  —  Claim  —  Premature 
Application— No  Dispute.— An  application 
for  arbitration  proceedings  to  fix  compensa- 
tion, made  before  the  date  when,  for  the 
first  time,  a  payment  could  fall  due,  or 
while  the  master  is  voluntarily  paying  com- 
pensation (although  he  may  have  threatened 
to  discontinue  paying)  is  premature  and 
incompetent.  Caledon  Shipbuilding,  dtc. 
Coy.  Ltd.  V.  Kennedy,  1906,  8  F.  960 ;  43 
S.  L.  E.  687;  14  S.  L.  T.  133.  Gowlaf 
Brothers  &  Coy.  {Dundee)  Ltd.  v.  Sweeney, 
1906,  8  F.  965;  43  S.  L.  E.  690;  14 
S.  L.  T.  131. 

232.  Procedure—  Claim  — Timeous— Act 
1906,  sec.  2  (1). — An  accident  occurred  to  a 
workman  at  11.30  A.M.  on  24th  November 

1908.  No  claim  for  compensation  was 
made  by  him  until  24th  May  1909,  when 
a  claim  was  lodged  on  his  behalf  at  5.30 
P.M.  and  again  at  11  P.M.  Held  (following 
Cavers  Pariah  Council  v.  Smailholm  Parish 
Council,  1909,  S.  C.  195)  that  the  claim  was 
timeously  made.  Peggie  v.  Wemyss  Coal 
Coy.  Ltd.,  1910,  S.  C.  93;  47  S.  L.  E.  149; 

1909,  2  S.  L.  T.  448. 

233.  Procedure— Fixing  Compensation- 
Action  for  Damages— Assesslnent  in  Course 
of.— The  Court,  after  finding,  on  the  merits, 
that  a  workman  had  no  claim  against  his 
master  at  common  law  or  under  the 
Employers'  Liability  Act,  dismissed  the 
action,  and  remitted  to  the  Sheriff  to  award 
compensation  under  the  Workmen's  Com- 
pensation Act,  to  which  the  Court  con- 
sidered the  man  entitled.  Quinn  v.  Brown- 
&  Coy.  Ltd.,  1906,  8  F.  855;  43  S.  L.  E. 
643;  14  S.  L.  T.  83. 

234.  Procedure— Fixing  Compensation- 
Action  for  Damages— Expenses.— A  miner 
who  was  injured  sued  a  company  for 
damages  at  common  law  and  under  the 
Employers'  Liability  Act,  and  the  jury 
returned  a  verdict  for  the  defenders.  The 
pursuer  then  enrolled  the  case  and  moved 
the  Court  to  assess  compensation  under 
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sec.  1  (4)  of  the  Workmen's  Compensation 
Act,  which  was  fixed  at  a  weekly  payment 
in  terms  of  a  minute  lodged  by  the  parties. 
Held  that  the  defenders  were  entitled  to 
have  their  taxed  amount  of  expenses 
deducted  from  the  compensation  to  be  paid, 
and  qmad  ultra  that  neither  party  was 
entitled  to  expenses  since  the  date  of  the 
application  of  the  verdict.  M'Govern  v. 
'Ihe  Glasgow  Coal  Coy.  Ltd.,  1906  (0.  H.), 
14  S.  L.  T.  359. 

235.  Procedure— Fixing  Compensation — 
Action  for  Damages — Expenses  out  of  Com- 
pensation Money. — A  workman  sued  his 
employers  for  damages  and  a  jury  found 
for  the  defenders.  The  pursuer  moved 
the  Court  to  assess  compensation  under 
the  Act ;  the  Court  allowed  a  proof ;  and 
thereafter,  the  parties  having  agreed  on 
the  amount  of  compensation,  awarded  com- 
pensation under  deduction  of  the  taxed 
amount  of  the  defenders'  expenses  in  the 
action  down  to  the  date  of  applying  the 
verdict.  M'Kerma  v.  United  Collieries  Coy. 
Ltd.,  1906,  8  F.  969;  43  S.  L.  E.  713; 
14  S.  L.  T.  150. 

236.  Procedure — Fixing  Compensation — 
Action  for  Damages — Motion  to  Assess — 
Claim  —  Delay  —  Act  1906,  sec.  1  (4).— A 
workman  raised  an  action  of  damages  at 
common  law  against  his  employer  in  the 
Sheriff  Court.  The  cause  was  appealed 
for  jury  trial  to  the  Court  of  Session,  and 
the  First  Division  approved  of  an  issue  and 
remitted  to  the  Lord  Ordinary  to  proceed 
as  accords.     The  pursuer,  having  become 

I  satisfied  that  he  could  not  support  the 
only  averments  upon  which  he  had  obtained 
an  issue,  moved  the  Lord  Ordinary  to  allow 
a  proof  on  what  was  due  as  compensation 
under    sec.   1    (4)    of    the    1906   Act,   or, 

I  alternatively,  to  remit  to  the  Sheriff  to  deal 
with  the  question.  The  Lord  Ordinary, 
in  respect  (1)  that  there  were  no  materials 
before  him  on  which  he  could  determine 
the  question  of  compensation,  and  (2)  that 
the  pursuer  had  made  no  claim  within  six 
months  of  the  date  of  the  accident  to  him, 
refused  the  motion.  M'Carten  v.  M'RohUe, 
1909  (0.  H.),  2  S.  L.  T.  469. 

237.  Procedure— Fixing  Compensation- 
Action  for  Damages— Motion  to  Assess— 
Expenses  of  Award— Act  1906,  sec.  1  (4).— 
A  workman  who  had  been  unsuccessful  in 
an  action  of  damages  for  personal  injuries 
against  his  employers,  but  had  thereafter 
applied  for,  and  had  obtained  an  award  of, 
compensation  under  the  Workmen's  Com- 


pensation Act,  was  found  entitled  to  the 
expenses  of  obtaining  the  award,  modified 
to  £5,  5s.  Slavin  v.  Train  &  Taylor,  1912, 
S.  C.  754;  49  S.  L.  E.  577  ;  1912, 1  S.  L.  T. 
349. 

238.  Procedure— Fixing  Compensation — 
Action  for  Damages  at  Common  Law — 
Motion  to  Assess— Failure  to  Raise  Action 
within  Six  Months— Act  1906,  sees.  1  (4) 
and  2  (1).— A  workman  who  had  been 
injured  gave  notice  to  his  employers  of  the 
accident  and  some  weeks  after  gave  formal 
intimation  of  his  claims  under  statute  and 
at  common  law.  Nine  months  after  the 
accident  he  raised  an  action  of  damages  at 
common  law  in  which  a  verdict  was 
returned  for  the  defenders.  Before  the 
verdict  was  applied  he  moved  the  Court 
to  assess  the  amount  of  compensation  due 
to  him  under  the  Workmen's  Compensation 
Act,  1 906.  Held  that  the  motion  was  in- 
competent, in  respect  that  the  action  at 
common  law  had  not  been  raised  within 
six  months  of  the  date  of  the  accident. 
Durhin  v.  The  Distillers  Coy.  Ltd.,  1913 
(0.  H.),  2  S.  L.  T.  450. 

239.  Procedure— Fixing  Compensation- 
Action  for  Damages— Motion  to  Assess— 
Parties  Entitled  to  Assessment — Applica- 
tion to  Sist  Dependants  who  have  not 
Claimed  within  Six  Months  —  Act  1906, 
sees.  1  (4)  and  2  (1).— The  father  of  a  deceased 
workman  raised  an  action  of  damages 
against  his  son's  employer,  and  being 
unsuccessful  requested  to  havecorapensation 
assessed  under  the  1906  Act.  Thereafter, 
and  when  more  than  six  months  had  elapsed 
since  the  accident,  minutes  were  lodged  on 
behalf  of  the  mother  and  sisters  of  the 
deceased  workman  claiming  compensation 
as  dependants.  Held  that  the  privilege  of 
having  compensation  assessed  given  by 
sec.  1  (4)  is  personal  to  the  pursuer  in  an 
action  for  damages,  and  that  the  mother 
and  sisters  of  the  deceased  workman,  not 
having  claimed  compensation  within  six 
months,  were  not  entitled  to  be  sisted  as 
parties  to  the  compensation  proceedings. 
M'Gintyv.Kyh,lQll,^.G.bV,'i;  48S.L.  E. 
474;  1911,  i  S.  L.  T.  272. 

240.  Procedure— Fixing  Compensation- 
Action  for  Damages— Motion  to  Assess— 
Time  for  Making  Motion— Act  1906,  sec. 
1  (4.).— Held  (after  consultation  with  the 
other  Division)  that  where  a  workman 
who  has  unsuccessfully  brought  an  action 
of  damages  for  personal  injuries  against 
his  employers,  desires  to  have  compensation 
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assessed  under  the  Workmen's  Compensa- 
tion Act,  the  motion  for  assessment  must 
be  made  before  the  verdict  is  applied,  and 
if  not  so  made  it  will  be  too  late.  Observa- 
tions (by  the  Lord  President)  on  the 
subsequent  procedure  where  such  a  motion 
is  made.  Ulavin  v.  Train  &  Taylor,  1912, 
S.  C.  754;  49  S.  L.  E.  93,  577;  1911, 
2  S.  L.  T.  410 ;  1912,  1  S.  L.  T.  349. 

241.  Procedure — Fixing  Compensation — 
Unsuccessful  Action  for  Damages — Motion 
to  Assess. — An  action  of  damages  for 
injuries  was  dismissed  on  appeal  by  the 
Division  on  5th  February  1907.  No  motion 
was  then  made  for  compensation,  but  on 
1 9th  February  a  note  was  presented  to  the 
Division  for  compensation  under  sec.  1  (4) 
of  the  Workmen's  Compensation  Act,  1897. 
The  Court  refused  the  application  as  not 
being  timeous.  M'Gmuan  v.  Smith,  1907, 
S.  C.  548;  44  S.  L.  E.  384;  14  S.  L.  T. 
766. 

242.  Procedure— Notice  of  Accident — De- 
lay in  Giving— Reasonable  Excuse. — It  was 
accepted  from  a  workman  as  a  reasonable 
excuse  for  his  failure  to  give  prompt 
notice  of  his  claim  for  compensation  that 
he  honestly  thought  he  could  go  on  working, 
and  actually  did  so  for  three  months  after 
the  accident.  Brown  v.  Lochgelly  Iron  and 
Coal  Coy.  Ltd.,  1907,  S.  C.  198  ;  44  S.  L.  E. 
180;  14  S.  L.  T.  545. 

243.  Procedure  —  Notice  of  Accident — 
Want  of  Notice — Delay  in  Making  Claim — 
"Mistake  or  Other  Keasonable  Cause" — 
Act  1906,  sec.  2  (1). — A  workman  alleged 
that  he  was  injured  by  an  accident  on  1st 
June  1911;  that  thereafter  he  suffered 
from  pain  in  his  neck  and  shoulders,  which 
he  attributed  to  the  accident ;  that  on  5th 
August  1911  he  consulted  a  doctor  who 
diagnosed  his  disease  as,  and  treated  him 
for,  muscular  rheumatism;  that  on  11th 
November  1911  he  left  his  employment, 
and  thereafter  was  treated  for  severe  strain 
of  the  neck;  that  on  13th  December  1911 
he  consulted  another  doctor,  who  informed 
him  that  his  head  was  partially  dislocated 
from  the  spine,  and  recommended  his 
removal  to  the  infirmary  as  being  in  a 
dangerous  condition.  In  January  1912 
(more  than  six  months  after  the  accident) 
he  for  the  first  time  gave  notice  of  the 
accident  and  claimed  compensation.  Held 
that  there  was  good  and  reasonable  cause 
for  the  failure  of  the  workman  to  give 
earlier  notice  of  the  accident  and  intima- 
tion of  his   claim,  and  consequently  that 


arbitration  proceedings  were  not  barred. 
Ellis  V.  Fairfield  Shipbuilding  and  Engineer- 
ing Coy.  Ltd.,  1913,  S.  C.  217;  50  S.  L.  E. 
137;  1912,  2S.  L.  T.  485. 

244.  Procedure  —  Notice  of  Accident- 
Want  of  Notice  —  "Mistake  or  Other 
Reasonable  Cause  " — Act  1906,  sec.  2  (1)  (a). 
— On  9th  May  1910  a  collector  for  an 
assurance  company  fell  down  a  stair  which 
he  had  occasion  to  use  in  course  of  his 
employment  and  was  injured.  Thinking 
his  injuries  were  of  a  temporary  character, 
he  gave  no  formal  notice  of  the  accident, 
but  a  few  days  after  the  accident,  and 
again  on  8th  June,  he  gave  verbal  notice 
to  his  employers'  manager,  and  on  29th 
June  he  left  his  situation.  Subsequently 
on  12th  September,  his  injuries  having 
become  worse  and  having  resulted  in  his 
incapacity,  he  gave  formal  notice  of  the 
accident.  Held  that  the  delay  in  giving 
notice  was  due  to  "  mistake  or  other 
reasonable  cause"  within  the  meaning  of 
sec.  2  (1)  (a),  and  accordingly  was  not  a 
bar  to  the  proceedings.  Millar  v.  Befuge 
Assurance  Coy.  Ltd.  1912,  S.  C.  37; 
49  S.  L.  E.  67;  1911,  2  S.  L.  T.  361. 

245.  Procedure— Refusal  to  State  Case- 
Application  for  Order  to  State  —  Circum- 
stances in  which  Application  Refused  — 
Act  1906,  Second  Schedule,  sec.  17  (h)— A.  S., 
26th  June  1907,  sec.  17  (h). — A  farm  servant, 
who  for  many  years  had  suffered  from 
rupture,  while  engaged  in  his  employment 
had  a  recurrence  of  rupture  which  became 
strangulated  and  caused  his  death.  There 
was  no  evidence  that  anything  specific  had 
happened  to  the  workman  to  cause  the 
recurrence,  and  the  Sheriff  refused  com- 
pensation on  the  ground  that  it  was  not 
proved  that  the  deceased  had  met  with  an 
accident.  The  Sheriff  having  refused  to 
state  a  case,  the  Court  refused  an  application 
for  an  order  to  state  on  the  ground  that 
on  the  facts  alleged  by  the  applicant  it 
could  not  be  held  that  the  conclusion 
reached  by  the  Sheriff  was  unreasonable. 
maker  V.  Hurrays,  1911,  S.  C.  825; 
48  S.  L.  E.  741 ;  1911, 1  S.  L.  T.  278,  448. 

246.  Procedure— Refusal  to  State  Case- 
Application  for  Order  to  State— Question 
of  Law  not  in  Proper  Form  —  Act  1906, 
Second  Schedule,  sec.  17  (h)— A.  S.,  26tli 
June  1907,  sec.  17  (h).— The  Sheriff  having 
awarded  compensation  in  an  arbitration 
under  the  Act,  refused  a  minute  for  the 
employers  craving  him  to  state  a  case  for 
the  opinion  of  the  Court  on  the  question 
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whether  the  death  of  the  workman  "  was 
the  result  of  an  accident  arising  out  of  and 
in  the  course  of  his  employment,"  on  the 
ground  that  the  question  was  one  of  fact 
and  not  of  law.  The  employers  thereupon 
applied  to  the  Court  for  an  order  to  state 
a  case.  The  Court  granted  the  order,  but 
altered  the  questions  of  law  to  the  follow- 
ing:— "Whether  there  was  evidence  upon 
which  it  could  competently  be  found  that 
the  death  of  the  workman  was  the  result 
of  an  accident  arising  out  of  and  in  the 
course  of  employment."  Ewman  v.  Balziel 
&  Coy.,  1912,  S.  C.  966;  49  S.  L.  E.  693; 
1912, 1  S.  L.  T.  450. 

247.  Procedure— Refusal  to  State  Case- 
Certificate  of  Refusal— Act  1906,  Second 
Schedule,  17  (b)— A.  S.,  26th  June  1907, 
sec.  17  (c)  and  (h),  (2)  (c).— "When  a  Sheriff 
refuses  to  state  a  case  for  appeal,  his  certifi- 
cate of  refusal  ought  to  be  written  upon 
separate  paper,  and  not  upon  the  inter- 
locutor sheet  in  the  arbitration  process. 
Faterson  v.  Beardmore  &  Coy.  Ltd.,  1910, 
S.  C.  507 ;  47  S.  L.  R.  455 ;  1910, 1  S.  L.  T. 
208. 

248.  Procedure — Refusal  to  State  Case- 
Question  of  Law— Accident  "Arising  out 
of  and  in  Course  of  Employment." — The 
finding  that  an  accident  arose  out  of  or 
in  course  of  a  workman's  employment  is 
always  one  of  law.  Held  that  an  arbiter 
was  wrong  in  thinking  such  a  question  to 
be  one  of  fact,  and,  on  that  ground,  refusing 
to  state  a  case.  Jackson  v.  General  Steam 
Fishing  Coy.  Ltd.,  1909,  S.  C.  63  ;  46  S.  L.  R. 
55;  16  S.  L.  T.  461.  A  decision  followed 
thereafter  upon  an  adjusted  special  case, 
which  was  reversed  on  appeal.  1 909  (H.  L.), 
S.  C.  37 ;  46  S.  L.  R.  901 ;  1909,  2  S.  L.  T. 
227.    See  No.  124. 


249.  "  Serious  and  Wilful  Misconduct."— 
Circumstances  in  which  held  that  an  injui'ed 
workman  had  not  been  guilty  of  "  serious 
and  wilful  misconduct"  in  the  sense  of 
sec.  1  (2)  (c)  of  the  Workmen's  Com- 
pensation Act,  1897.  Mitchell  v.  Whitton, 
1907,  S.  C.  1267;  44  S.  L.  R.  955; 
15  S.  L.  T.  318. 


250.  ' '  Serious  and  Wilful  Misconduct.  "— 

'f  Circumstances  in  which  held  that  the  death 
of  an  employee  was  not  due  to  his  serious 
and  wilful  misconduct.  Wallace  v.  Glenboig 
Union  Fireclay  Coy.  Ltd.,  1907,  S.  C.  967; 
44  S.  L.  R.  726 ;  15  S.  L.  T.  82. 


251.  Serious  and  Wilful  Misconduct— Ac- 
cident "Arising  Out  of  and  in  Course  of." 
— During  an  interval  of  rest,  boys  employed 
in  a  steel  works  got  into  waggons  standing 
upon  a  line  of  sloping  rails  within  the 
works.  The  waggons  began  to  move. 
One  of  the  boys  got  out,  and  in  attempting 
to  sprag  the  wheels  was  injured,  and  died. 
The  boys  had  been  frequently  warned  not 
to  go  near  the  waggons.  Held  (1)  that  the 
accident  was  not  one  "  arising  out  of  and 
in  course  of"  the  lad's  employment;  (2) 
that  there  was  "serious  and  wilful  mis- 
conduct "  on  his  part.  Powell  v.  Lanarkshire 
Steel  Coy.  Ltd.,  1904,  6  F.  1039 ;  42  S.  L.  R. 
231;  12  S.  L.  T.  656. 

252.  Serious  and  Wilful  Misconduct  — 
Breach  of  Special  Statutory  Rule.— Breach 
of  a  duly  published  statutory  rule  applied 
to  an  employment  constitutes  serious  and 
wilful  misconduct  (whether  the  workman 
knew  the  rule  or  not  (?)).  Ddbson  v.  United 
Collieries,  Ltd.,  1905,  8  F.  241 ;  43  S.  L.  R. 
260;  13  S.  L.  T.  644. 

253.  Serious  and  Wilful  Misconduct — 
Breach  of  Special  Rule — Evidence  of  Mis- 
conduct —  Fact  or  Law — Act  1906,  sec.  1 
(2)  (c). — A  miner  was  injured  by  an  ex- 
plosion caused  by  his  bringing  some  cart- 
ridges too  near  a  naked  light.  In  doing 
what  he  did  the  miner  contravened  a  special 
rule  of  the  pit,  and  the  Sheriff  found  that 
his  injuries  were  attributable  to  his  serious 
and  wilful  misconduct.  The  Court  adhered, 
holding  that  while  breach  of  a  rule  2>er  se 
was  at  best  merely  primd  facie  evidence  of 
misconduct,  taking  the  findings  of  the 
Sheriff  as  a  whole,  there  were  materials 
before  him  to  justify  the  conclusion  which 
he  reached  (dicta  in  Oewge  v.  Glasgow  Coal 
Coy.,  1909  (H.  L.),  S.  C.  1,  considered). 
Donnachie  v.  United  Collieries,  Ltd.,  1910, 
S.  C.  503;  47  S.  L.  R.  412;  1910,  1 
S.  L.  T.  251. 

254.  Serious  and  Wilful  Misconduct — 
Breach  of  Special  Statutory  Rule — Coal 
Mines  Regulation  Act,  1887  (50  &  51  Vict.  c. 
58),  sec.  51 — Workmen's  Compensation  Act, 
1906,  sec.  1  (2)  (c). — A  miner  was  engaged 
in  a  blasting  operation  for  which  he  used 
two  cartridges.  Having  ignited  the  fuses 
attached  to  the  cartridges  he  retired  to  a 
place  of  safety.  After  a  little  while  one  of 
the  cartridges  exploded,  but  the  other  did 
not.  The  miner  then,  about  three  minutes 
after  the  explosion  and  in  breach  of  a 
special  rule  of  the  Coal  Mines  Regulation 
Act,   returned    to  the    place,   under    the 
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impression  that  he  had  failed  to  ignite  the 
second  fuse.  The  fuse,  however,  was 
ignited,  and  the  second  cartridge  exploding, 
the  miner  was  injured.  Held  that  he  had 
been  guilty  of  serious  and  wilful  mis- 
conduct. Waddell  v.  The  Coltness  Iron  Coy. 
Ltd.,  1912,  50  S.  L.  R.  29;  1912,  2 
S.  L.  T.  301. 

255.  Serious  and  Wilful  Misconduct — 
Breach,  of  Statutory  Rule  Prior  to  Acci- 
dent.— Under  a  statutory  rule  a  miner  was 
required  when  "holing"  to  set  props 
whenever  there  was  room.  He  omitted  to 
do  so,  and  was  killed.  Held  that  the 
miner's  death  was  not  attributable  to  his 
serious  and  wilful  misconduct.  Praties  v. 
The  Broxburn  Oil  Coy.  Ltd.,  1907,  S.  C.  581 ; 
44S.  L.  R.  408;  14  S.  L.  T.  866. 

256.  Serious  and  Wilful  Misconduct — 
Coal  Mines  Regulation  Act,  1887,  sec.  51 — 
Contravention  of  Special  Rule. — A  bottomer 
employed  at  a  mid-working,  requiring  the 
cage,  called  down  the  shaft  to  the  bottomer 
at  the  foot,  who  signalled  to  the  engineman 
to  raise  the  cage.  By  the  system  of 
signalling  in  use  in  the  pit  the  engineman, 
on  receiving  a  signal  to  raise  the  cage, 
though  in  use  to  stop  at  the  mid -working, 
was  entitled,  unless  stopped  by  a  further 
signal,  to  raise  the  cage  to  the  pit-head, 
and  on  this  occasion  did  so.  The  bottomer 
at  the  mid-working,  without  ascertaining 
whether  the  cage  had  stopped  or  not, 
opened  the  gate  fencing  the  shaft,  pushed 
his  hutch  forward  into  the  shaft  and  fell 
with  it  to  the  bottom,  receiving  injuries. 
In  a  stated  case  under  the  Workmen's 
Compensation  Act,  1906,  held  that  there 
was  evidence  upon  which  the  arbiter  in  a 
claim  for  compensation  could  find  that  the 
workman's  injuries  were  due  to  his  serious 
and  wilful  misconduct.  George  v.  The 
Glasgow  Coal  Coy.  Ltd.,  1908,  S.  C.  846 ;  45 
S.  L.  R.  686;  16  S.  L.  T.  103.  Affirmed 
1909  (H.  L.),  S.  C.  1 ;  46  S.  L.  E.  28;  16 
S.  L.  T.  463. 

257.  Serious  and  Wilful  Misconduct — 
Drunkenness. — Drunkenness  of -a  workman 
which  produced  incapacity  to  discharge 
his  duties  held  serious  and  wilful  miscon- 
duct in  the  sense  of  sec.  1  (2)  (c)  of  the 
Act.  M'Groarty  v.  Brown  &  Coy.  Ltd., 
1906,  8  F.  809;  43  S.  L.  E.  598;  14 
S.  L.  T.  66. 

258.  "Serious  and  Wilful  Misconduct" 
— Injury  "  Attributable  to." — The  roof 
of  a  tunnel  fell  on  and  killed  a  miner  while 


he  was  riding  on  a  hutch  in  breach  of  a 
rule  of  the  mine.  Held  that  although 
there  had  been  misconduct  on  the  man's 
part  the  accident  was  not  attributable  to 
it,  and  that  his  dependants  were  entitled 
to  compensation.  Glasgow  Coal  Coy.  Ltd.  v. 
Sneddon,  1905,  7  F.  485;  42  S.  L.  R.  365; 
12  S.  L.  T.  717. 

259.  Serious  and  Wilful  Misconduct  — 
Mine— Breach  of  Special  Rule — Opening 
Gate  Fencing  Shaft— Coal  Mines  Regula- 
tion Act,  1887— Act  1906,  sec.  1  (2)  (c).— 
Held  {affg.  Court  of  Session)  that  the 
facts  found  proved  justified  the  conclusion 
of  the  Sheriff  that  the  workman's  injuries 
were  attributable  to  his  serious  and  wilful 
misconduct.  Observations  (per  L.  C.  and 
Ld.  Robertson)  on  when  serious  and  wilful 
misconduct  may  be  inferred  from  breach 
of  a  rule.  George  v.  Glasgow  Coal  Coy.  Ltd., 
1909  (H.  L.),  S.  C.  1 ;  46  S.  L.  R.  28;  16 
S.  L.  T.  463. 

260.  Serious  and  Wilful  Misconduct- 
Workman  Exposing  himself  to  Known 
Danger— Act,  1906,  sec.  1  (2)  (c). — A  miner 
who  was  in  a  hurry  to  get  a  nut  key  to 
repair  a  breakdown,  crossed  the  bottom  of 
the  shaft  instead  of  going  round  by  the 
passage  provided  for  the  purpose,  and  was 
injured  by  the  descending  cage.  The  shaft 
bottom  was  regarded  as  notoriously 
dangerous.  Held  that  the  miner  had  been 
guilty  of  serious  and  wilful  misconduct. 
Leishman  v.  Dixon,  Ltd.,  1910,  S.  C.  498; 
47  S.  L.  R.  410;  1910,  1  S.  L.  T.  273. 

261.  Undertaker— Contractor  Employed 
in  Factory. — A.  contractor  engaged  in  re- 
moving plant  from  a  factory  Iidd  not  to  be 
an  undertaker  in  the  sense  of  sec.  7  (2). 
Bell  V.  Adam  &  Coy.,  1906,  44  S.  L.  R.  155 ; 
14  S.  L.  T.  494. 

262.  Undertaker  —  Occupier— Warehouse 
—Holder  of  Delivery  Orders.— The  holder 
of  delivery  orders  for  goods  stored  in  a 
warehouse  held  not  to  be  an  "  occupier  "  of 
the  warehouse,  and  so  ndt  liable  under  the 
Act,  in  compensation  to  one  of  his  carters 
who  was  killed  by  the  fall  of  a  bag  when 
at  the  warehouse  to  take  delivery  of  certain 
of  his  employer's  goods.  Ramsay  v.  Mackie, 
1904,  7  F.  106;  42S.L.R.  114;  12S:L.T. 
468. 

263.  Undertaker— Work  "Undertaken" 
by  the  Principal  —  Sub-Contract.— A.,  a 
chemical  manufacturer,  contracted  with  B. 
to  do  certain  tarring  work   on  his  (A.'s) 
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B.  employed  C.  to  assist  him  in 
the  work,  and  authorised  him  to  employ  a 
labourer,  D.  D.  having  been  fatally  injured 
while  so  employed,  his  widow  claimed 
■compensation  from  A.  under  see.  4  (1)  of 
the  Workmen's  Compensation  Act,  1906. 
Jleld  that  as  the  work  of  tarring  the 
premises  was  not  "  undertaken  "  by  A.  in 
the  sense  of  sec.  4  (1),  he  was  not  liable  to 
pay  compensation.  2ugg  v.  /.  d;  J.  Gunning- 
ham,  Ltd.,  1908,  S.  C.  827;  45  S.  L.  R. 
670;  16  S.  L.  T.  52. 

264.  Undertaker  —  Work  "  Undertaken 
"by  the  Principal  "—Sub-Contract  —  Clean- 
ing of  Boilers— Act  1906,  sec.  4.— A  ship- 
owner contracted  with  W.  to  clean  the 
boilers  in  one  of  his  ships.  W.  engaged  a 
number  of  boiler-sealers  to  do  the  work, 
and  one  of  them,  S.,  while  so  employed, 
was  injured  by  an  accident.  Held  that  the 
work  of  boiler  scaling  was  not  "under- 
taken" by  the  shipowner  in  the  sense  of 
«ec.  4  of  the  Act  1906,  and  that  he  was 
not  liable  in  compensation  to  S.  Spiers  v. 
Elderslie  Steamship  Coy.  Lid.,  1909,  S.  C. 
1259;  46  S.  L.  R.  893;  1909,  2  S.  L.  T. 
107. 

265.  Who  may  Claim  —  Dependants  — 
Brothers  and  Sisters  Living  in  Family — 
Act  1906,  sec.  13. — Opinion  reserved  (per  the 
Lord  President)  whether,  when  a  family 
live  together  and  some  of  the  children 
work  and  some  do  not,  and  the  workers 
■contribute  to  the  family  purse,  the  result 
in  law  is  that  the  children  who  do  not 
work  are  dependants  of  those  who  do. 
M'Ointy  V.  Kyle,  1911,  S.  C.  589 ;  48  S.  L.  R. 
474;  1911,- i  S.  L.  T.  272. 

266.  Who  may  Claim  —  Dependent  — 
Children  Deserted  hy  their  Father  and 
Maintained  Chiefly  by  their  Brothers— Act 

1906,  sec.  13. — A  workman  deserted  his 
wife  and  family  of  four  children  in  March 

1907,  and  for  two  years  thereafter  contri- 
buted nothing  to  their  support  beyond  a 
few  shillings  given  directly  to  the  children 
and  occasional  small  sums,  amounting  to 
to  about  £2,  given  to  the  wife.  In 
September  1909  a  sum  of  17s.  was  recovered 
from  the  workman  on  a  decree  obtained 
against  him  for  aliment  of  the  two  younger 
■children.  The  workman  then  disappeared, 
and  was  not  traced  until  his  death  in 
April  1911,  when  the  wages  then  due  to 
him  were  paid  to  his  wife.  From  the  date 
of  his  desertion  in  1907  his  wife  and  family 
had  been  maintained  out  of  the  earnings 


of  the  two  elder  sons  and  certain  small 
sums  earned  by  the  wife.  Held  that  the 
pupil  children  were  neither  wholly  nor  in 
part  dependent  on  the  earnings  of  their 
father  at  the  time  of  his  death,  within  the 
meaning  of  the  Act.  Young  v.  Niddrie  and 
Benhar  Coal  Coy.  Ltd.,  1912,  S.  C.  644; 
49  S.  L.  R.  518;  1912,  1  S.  L.  T.  274. 
Reversed  1913,  S.  C.  (H.  L.)  66  ;  50  S.  L.  R. 
744 ;  1913,  2  S.  L.  T.  63  (New  MoncMon  Col- 
lieries Ltd.  V.  Keeling,  1911  [A.  C]  648,  dis- 
tinguished.)  Observed  (by  the  Lord  Chan- 
cellor) that  the  question  of  dependency  is 
always  primarily  one  of  fact  on  which  the 
conclusion  of  the  arbiter  ought  only  to  be  set 
aside  if  it  is  apparent  that  there  was  no 
evidence  to  support  it,  or  if  error  in  law 
appears  on  the  face  of  it. 

267.  Who  may  Claim— Dependent  Chil- 
dren Deserted  by  Father  —  Prospects  of 
Future  Support— Act  1906,  sec.  13,  and 
First  Schedule  (l)(a)(ii.). — Dependency  is 
alwa3's  a  question  of  fact,  and  even  where 
children  have  been  deserted  by  their  father 
for  three  years  before  his  death  and  have 
received  no  support  from  him  during  that 
period,  dependency  is  not  necessarily 
excluded,  as  there  may  be  a  reasonable 
probability  that  had  the  father  lived  he 
would  in  the  future  have  contributed  to 
their  support.  Dobbie  v.  Egypt  and  Levant 
Steamship  Coy.  Ltd.,  1913,  S.  C.  364;  50 
S.  L.  R.  222;  1912,  2  S.  L.  T.  509. 

268.  Who  may  Claim  —  Dependent  — 
Daughter  —  Forisfamiliation. —  The 
daughter  of  a  widowed  workman,  who 
kept  house  for  him,  held  to  be  "  dependent " 
on  him,  although  she  was  capable  of  earning 
wages,  and  had  earned  wages  during  her 
mother's  life.  Moyes  v.  Dixon,  Ltd.,  1905, 
7F.  386;  42  S.  L.  R.  319;  12  S.  L.  T. 
658. 

269.  Who  may  Claim  —  Dependants  — 
Inquiry  by  Arbiter  —  Jurisdiction  of 
Arbiter— Illegitimate  Child  —  Competency 
of  Arbiter  deciding  whether  Claimant 
Illegitimate  Child  of  Deceased  Workman. 
— In  arbitration  under  the  Workmen's  Com- 
pensation Act,  1906,  it  is  competent  for 
the  arbiter  to  decide  incidentally,  for  the 
purposes  of  the  arbitration,  whether  a 
claimant  to  compensation  is  the  illegitimate 
child  of  a  deceased  workman.  Johnstone  v. 
Spencer  &  Coy.,  1908,  S.  C.  1015  ;  45  S.  L.  R. 
802;  16S.  L.  T.182. 

270.  Who  may  Claim  —  Dependent- 
Father  Earning  Wages— Son  Contributing. 
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— Held  that  a  father  who  earned  twenty- 
four  shillings  a  week  was  not  partly 
dependent  upon  Ms  son  who  had  earned 
about  twenty-four  shillings  a  week,  but 
who  was  in  use  to  gamble  a  good  deal  and 
to  pay  his  father  about  ten  shillings 
a  week  out  of  sums  received  from  bets. 
Arrol  &  Coy.  Ltd.  v.  Kelly,  1905,  7  F.  906  ; 
42  S.  L.  E.  695;  13  S.  L.  T.  264. 

271.  Who  may  Claim  —  Dependants — 
Granddaughter — Workmen's  Compensation 
Act,  1S97.— Held  that  a  daughter's  daughter 
who  had  been  supported  by  her  grandfather 
was  at  the  date  of  his  death,  by  accident, 
a  dependant  within  the  meaning  of  sec.  7 
of  the  Act.  Cooper  v.  Fife  Coal  Coy.  Ltd., 
1907,  S.  C.  564;  44  S.  L.  E.  402;  14 
S.  L.  T.  796. 

272.  Who  may  Claim— Dependent— Ille- 
gitimate Child — Legal  Obligation  to  Sup- 
port— Child  Maintained  Gratuitously  by 
Stranger — Act  1906,  sec.  13. — The  mother 
of  an  illegitimate  child  handed  it  over  at 
birth  to  a  woman  who  agreed  to  adopt  it 
as  her  own  without  payment.  The  mother 
stated  that  she  would  contribute  something 
to  the  child's  support;  she  handed  it  over 
clothed,  and  contributed  3s.  6d.,  including 
materials  for  a  shawl.  Apart  from  this  the 
child  was  wholly  maintained  by  the  woman 
who  had  adopted  it.  Two  months  after 
the  child's  birth  the  mother  died  from  an 
accident  sustained  in  the  'course  of  her 
employment.  Held  that  the  legal  obliga- 
tion of  support  by  the  mother  was  not 
relevant  to  establish  the  child's  dependency 
on  her,  and  that  in  the  circumstances  the 
child  was  not  wholly  or  in  part  dependent 
upon  the  earnings  of  the  mother  at  the 
time  of  her  death.  {Authorities  reviewed, 
and  Keeling  v.  New  MoncJcton  Collieries,  Ltd., 
[1911]  1  K.  B.  250,  discussed  and  differed 
from).  Briggs  v.  Mitchell,  1911,  S.  0.  705; 
48  S.  L.  E.  606 ;  1911,  1  S.  L.  T.  293. 

273.  Who  may  Claim— Dependent— Ille- 
gitimate Child— Mother  in  Eight  of  Decree 
for  Aliment.— An  illegitimate  child  whose 
mother  held  a  decree  for  aliment  against 
the  father,  in  respect  of  which  no  payment 
had  been  made,  held  to  be  partially  depen- 
dent on  the  father.  Bowhill  Coal  Coy.  Ltd. 
V.  Smith,  1909,  S.  C.  252;  46  S.  L.  E.  250; 
1909,  1  S.  L.  T.  31. 

274.  Who  may  Claim  —  Dependants — 
Mother— Convict  — Fact  or  Law.— At  the 
date  of  her  son's  death  a  mother  was  under- 
going a  sentence  of  imprisonment.     Before 


that  sentence  was  pronounced  she  had 
spent  four  years  continuously  in  prison, 
saving  ten  months  during  which  time  her 
son  supported  her.  Held  that  at  the  date 
of  her  son's  death  she  was  not  a  "depen- 
dant "  in  the  sense  of  the  Act.  Addie  & 
Sons'  Collieries,  Ltd.  v.  Trainer,  1904,  7  F. 
115 ;  42  S.  L.  E.  85 ;  12  S.  L.  T.  460. 

275.  Who  may  Claim  —  Dependants  — 
Question  of  Law  or  Fact.  —  Whether  a 
person  is  a  dependant  within  the  meaning 
of  the  Act  is  a  question  of  fact.  Bowhill 
Coal  Coy.  Ltd.  v.  Smith,  1909,  S.  C.  252; 
46  S.  L.  E.  250;  1909,  1  S.  L.  T.  31. 

276.  Who  may  Claim  —  Dependants  — 
Vested  Right — Transmission — Ezecutor — 
Act  1906,  sees.  1  (1)  and  2,  Schedule  I.,  sec. 
1  (a). — Held  {afjig.  Court  of  Session,  diss.  Ld. 
Dunedio)  that  where  a  workman  meets 
his  death  by  accident  arising  out  of  and  in 
the  course  of  his  employment,  a  right  to 
compensation  from  his  employer  vests  in 
his  dependants  at  his  death,  and  transmits, 
subject  to  the  limitations  of  the  Act,  to 
their  representatives,  even  although  the 
dependants  may  have  made  no  claim  in 
their  lifetime.  Observations  upon  maxim 
actio  personalis  moritur  cum  persona.  Hendry 
v.  United  Cullieries,  Ltd.,  1909  (H.  L.),  S.  0. 
19;  46  S.  L.  E.  780;  1909,  2  S.  L.  T.  47. 

277.  Who  may  Claim  —  Dependent  — 
"Wholly"  Dependent— Dependent  in  Fact 
and  Dependent  in  Law. — In  a  claim  by  a 
widow  for  compensation  for  the  death  of 
her  son,  it  was  proved  that  she  had  five 
sons,  including  the  deceased ;  that  of  these 
the  deceased  alone  was  unmarried ;  that 
for  several  years  before  his  death  she  had 
lived  with  him,  and  been  entirely  supported 
by  him  ;  that  she  did  not  and  could  not 
earn  anything  herself  ;  that  her  other  sons, 
though  able  and  liable  to  contribute  to  her 
support,  had  not  in  fact  done  so.  Held 
that  the  claimant  was  wholly  dependent  on 
the  deceased  at  the  time  of  his  death 
within  the  meaning  of  the  Workmen's 
Compensation  Act,  1906.  Bintoul  v.  Dal- 
meiiy  Oil  Coy.  Ltd.,  1908,  S.  C.  1025;  45 
S.  L.  E.  809;  16S.  L.  T.  212. 

278.  Who  may  Claim  —  Dependent  — 
Wholly  or  in  Part  Dependent.  —  In  an 
arbitration  under  the  Workmen's  Compen- 
sation Act,  1897,  in  which  the  widow  of  a 
workman  claimed  compensation  for  herself 
and  as  tutor  of  her  pupil  child  in  respect 
of  the  death  of  her  husband  while  in  the 
course  of  his  employment,  it  was  proved 
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that  the  workman  was  killed  in  June  1907 ; 
the  spouses  were  married  in  August  1895  ; 
the  wife  left  her  husband  in  December  1895 ; 
the  child  of  the  marriage  was  born  in 
January  1896.  During  the  separation  the 
wife  supported  herself,  the  child  of  the 
marriage,  and  an  illegitimate  child,  born  to 
her  in  January  1903,  with  the  aid  of  occa- 
sional contributions  from  her  relatives. 
The  deceased  did  not  contribute.  Held 
that  neither  the  wife  nor  the  child  was 
wholly  or  in  part  dependent  on  the  earn- 
ings of  the  deceased  at  the  time  of  his 
death  within  the  meaning  of  the  Work- 
men's Compensation  Act  1897,  sec.  7  (2). 
Undsay  v.  M'Glashan  &  Son,  Ltd.,  1908, 
S.  0.  762 ;  45  S.  L.  E.  559 ;  15  S.  L.  T. 
1011. 

279.  Who  may  Claim  —  Dependent  — 
Widow— Partially  Dependent.— ifeW  that 
the  widow,  resident  in  Poland,  of  a  Pole 
killed  in  course  of  his  employment  in 
Scotland,  was  partially  dependent  on  the 
deceased,  who  had  remitted  her  £1  in 
course  of  eight  months.  Baird  &  Coy.  Ltd. 
■V.  Birsztan,  1906,  8  F.  438;  43  S.  L.  E. 
300;  13S.  L.  T.  812. 

280.  Who  may  Claim  — "Workman  " — 
Estate  Quarrier- Contractor. — Seld  that  a 
man  employed  on  an  estate  at  five  shillings 
a  day  to  do  the  quarrying  for  the  estate 
was  a  workman,  and  not  an  independent 
contractor.  Faterson  v.  Lockhart,  1905, 
7  F.  954 ;  42  S.  L.  E.  755 ;  13  S.  L.  T. 
298. 
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Unsubscribed,  14-16. 
Will,    see    Testamentary    Writings, 

supra. 
Witness,  2,  7-11,  22. 

1.  Authentication — Alterations  —Pencil 
Alterations  on  Holograph  Will.  —  Un- 
authenticated  holograph  pencil  alterations 
on  a  will  receive  no  effect.  Currie's  Trs.  v. 
Currie,  1904,  7  F.  364;  42  S.  L.  E.  297; 
12  S.  L.  T.  613. 


2.  Authentication  —  Attestation  —  Wit- 
ness's Knowledge  of  Subscriber— Act  1681, 
c.  5. — A  codicil  bore  to  have  been  signed 
by  the  testator,  J,  B.,  before  two  witnesses. 
The  one  witness  was  the  law-agent  who 
had  prepared  the  deed.  The  other  witness 
bad  no  knowledge  of  the  testator's  identity 
save  that  the  testator  was  introduced  to 
him  by  his  acquaintance,  the  law-agent,  as 
"  Mr.  B.,"  and  subsequently  acknowledged 
the  signature.  Held  that  the  witness  had 
sufficient  and  credible  information  that  the 
person  to  whom  he  was  introduced  was  the 
person  designated  in  the  writ  to  justify 
him  in  subscribing  as  a  witness,  and  there- 
fore that  the  requirements  of  the  Act  1681, 
c.  5,  were  satisfied.  Brock  v.  Brock,  1908, 
S.  C.  964;  45  S.  L.  E.  858;  16  S.  L.  T. 
124. 


3.  Authentication  —  Mark  —  "  Writing 
under  his  Hand  "—Friendly  Societies  Act, 
1896.  —  A  writing  under  the  hand  of  a 
member  of  a  friendly  society,  intended  to 
pass  his  interest  therein,  may  not  be  authen- 
ticated by  the  member's  mark  duly  wit- 
nessed. Morton  v.  French,  1908,  S.  C.  171; 
45  S.  L.  E.  126;  15  S.  L.  T.  517. 
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4.  Authentication  —  Pasting  Slip  over 
Original  Writing. — Beld  that  a  sentence 
had  not  been  legally  altered  by  pasting 
over  the  words  originally  written  a  piece 
of  paper  bearing  the  revised  version. 
Dunsire  v.  Bell,  1909  (J.),  S.  •  C.  5;  46 
S.  L.  E.  236 ;  16  S.  L.  T.  631 ;  5  Adam,  625. 

5.  Authentication— Pencil.— The  authen- 
ticity of  pencil  entries  in  books  recognised. 
Hope  V.  Derwent  Boiling  Mills  Coy.  Ltd., 
1905,  7  F.  837;  42  S.  L.  E.  794;  13 
S.  L.  T.  364. 

6.  Construction — Letter  of  Ohligation— 
Implied  Obligation  —  In  re  mercatoria.- 
Per  Lord  Salvesen :  "  A  letter  by  a  bank 
with  which  a  customer  had  deposited  bonds, 
written  at  the  request  of  that  customer 
and  addressed  to  a  third  party,  to  the  efifeet 
that  the  bank  held  the  bonds  for  account 
of  the  third  party,  is  a  writ  in  re  mercatoria." 
Stuart  V.  Potter,  Choate  &  Prentice,  1911, 
48  S.  L.  E.  657 ;  1911,  1  S.  L.  T.  377. 

7.  Execution  —  Attestation  —  Convey- 
ancing (Scotland)  Act,  1874,  sec.  39.— 
Circumstances  in  which  held  that  a  will  was 
valid  although  one  of  the  attesting 
witnesses  denied  that  the  testator's  signa- 
ture had  been  adhibited  or  acknowledged 
in  her  presence.  Forrests  v.  Low's  Trs., 
1907,  S.  C.  1240;  44  S.  L.  E.  925;  15 
S.  L.  T.  330. 

8.  Execution  —  Attestation  —  Proof— 
Denial  by  Attesting  Witness  that  Granter's 
Signature  Adhibited  or  Acknowledged  in 
her  Presence.  —  Observations  per  Lords 
Dunedin  and  Shaw  :  "  It  is  not  enough  to 
set  aside  a  probative  deed  in  Scotland  that 
one  instrumentary  witness  simply  says 
that  he  did  not  hear  the  signature  acknow- 
ledged" {Smith  V.  Bank  of  Scotland,  1824, 
2  S.  App.  265,  follmoed,  and  Ld.  Mac- 
kenzie in  Cleland  v.  Cleland,  1838,  1  D. 
254,  approved).  Forrests  v.  Loti/s  Trs.,  1909 
(H.  L.),  S.  C.  16;  46  S.  L.  E.  639;  1909, 
1  S.  L.  T.  497. 

9.  Execution  —  Attestation  —  Proof  — 
Onus. — In  a  reduction  of  a  bond  which 
bore  to  be  subscribed  by  the  pursuer  at  G. 
upon  a  certain  date  in  the  presence  of  two 
witnesses,  it  was  proved  that  the  bond  had 
been  signed  at  T.,  that  the  pursuer  was 
not  at  G.,  and  that  neither  of  the  instru- 
mentary witnesses  was  at  T.  on  said  date. 
Held,  notwithstanding  the  evidence  of  the 
instrumentary  witnesses,  that  the  pursuer 
had  discharged  the  onus  upon  her,  and 


that  the  bond  had  not  been  duly  and 
validly  executed.  Young  v.  Paton,  1910, 
S.  C.  63 ;  47  S.  L.  E.  78 ;  1909,  2  S.  L.  T. 
340. 

10.  Execution  —  Attestation— Signature 
neither  Seen  nor  Acknowledged.— 5eW 
that  the  granter  of  an  onerous  deed,  which 
was  ex  facie  probative  and  which  had  been 
delivered  to  the  grantees  and  received  by 
them  in  good  faith,  was  not  entitled  to 
reduce  it  on  the  ground  that  the  attesting 
witnesses  had  neither  seen  the  granter 
adhibit  nor  heard  her  acknowledge  her 
signature  (Baird's  Tr.  v.  Murray,  1883,  11 
R.  153,  and  National  Bank  of  Scotland  v. 
Campbell,  1892,  19  R.  885,  followed). 
MacLeish  v.  The  British  LAnen  Bank,  1911 
(0.  H.),  2  S.  L.  T.  168. 

11.  Execution  — Attestation  —  Subscrip- 
tion by  Witness  Ex  intervallo— Witness 
Subscribing  Deed  after  Granter's  Death- 
Conveyancing  Act,  1874  (37  &  38  Vict.  c. 
94),  sec.  39. — A  Scotswoman  while  resident 
in  London  dictated  to  her  son  (a  doctor 
there)  certain  testamentary  directions. 
The  document  was  written  out  by  the  son, 
and  was  signed  by  her  in  his  presence  and 
in  presence  of  a  nurse  who  at  the  same  , 
time  adhibited  her  signature  as  a  witness. 
The  document  was  then  sent  to  the  lady's 
law-agents.  Six  days  later  the  lady  died, 
and  three  weeks  thereafter  the  son,  at  the 
request  of  the  law-agents,  adhibited  his 
signature  to  the  document  as  a  witness. 
Held  by  a  majority  of  seven  Judges  {diss. 
Lds.  Johnston,  Guthrie  and  Skerrington) 
that  the  document  was  duly  subscribed  by 
the  son  as  an  attesting  witness  {Tener's 
Tr.  V.  Tener's  Tr.,  1879,  6  E.  1111, 
follmoed).  Walker  v.  Whitwell,  1914,  S.  C. 
560 ;  51  S.  L.  E.  438 ;  1914,  1  S.  L.  T. 
316. 

12.  Execution — Testamentary  Writing— 
Deposit-Receipt  in  Sealed  Envelope  with 
Holograph  Inscription.  —  Where  a  man 
died  survived  by  sons  and  daughters,  and 
among  his  repositories  were  found  (1)  a 
holograph  testamentary  writing  undated 
and  unsigned,  and  (2)  a  sealed  envelope 
with  a  holograph  inscription  on  the  front 
of  it,  "Beatrice  Burn-Eoberts  from  her 
father  John  Burn,"  and  which  was  found 
to  contain  a  deposit-receipt  for  £170  in 
name  of  the  deceased,  it  was  held  that  there 
was  a  valid  testamentary  bequest  of  the 
deposit-receipt  in  favour  of  Beatrice  Burn 
Eoberts.  Boherts  v.  Burn's  Exr.,  1914 
(0.  H.),  1  S.  L.  T.  509. 
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13.  Execution— Testamentary  Writing- 
Holograph  —  Deletions —Authenticity. — A 

testatrix  left  certain  holograph  testa- 
mentary writings  contained  in  a  closed 
envelope  and  addressed  in  her  own  hand- 
writing to  her  brother,  whom  she  appointed 
her  executor.  The  writings  were  found 
in  a  locked  desk  in  the  testatrix's  house. 
They  contained  a  number  of  bequests,  some 
of  which  had  been  deleted  in  ink.  Held 
that  the  bequests  deleted  had  been  duly 
revoked  {Nasmyth  v.  Hare,  1821,  1  Sh. 
App.  65,  followed).     Milne's  Exr.  v.  Waugh, 

1913,  S.  C.  203;  50  S.  L.  E.  102;  1912, 
2  S.  L.  T.  379. 

14.  Execution— Testamentary  Writing — 
Holograph  Document  —  Subscription. — A 
document  was  found  in  the  repositories  of 
a  deceased  lady  contained  in  an  enclosed 
lenvelope  on  which  was  written  "My  Will." 
The  document,  which  was  headed  "  Sunny- 
bank  Alford  My  last  Will  Jessie  Taylor," 
contained  a  list  of  bequests  which  disposed 
of  her  whole  estate.  It  was  holograph  of 
the  deceased  but  was  not  signed  by  her 
at  the  end.  Held  by  seven  Judges  {diss. 
Lds.  Salvesen,  Mackenzie  and  Guthrie) 
that  in  the  absence  of  subscription  the 
document  could  not  receive  effect  as  a 
valid  will.      Taylor's  Executrices  v.   Thorn, 

1914,  S.  C.  79;  51  S.  L.  E.  55;  1913,  2 
S.  L.  T.  337. 

15.  Execution— Testamentary  Writing — 
Holograph  Document  —  Unsubscribed.  — 
Held  by  Lord  Skerrington  (Ordinary)  that 
an  unsigned  holograph  writing  folded  and 
backed  "Disposition  and  Settlement  by" 
the  granter  was  not  a  valid  will.  Shiell  v. 
Shiell,  1913  (0.  H.),  1  S.  L.  T.  62. 

16.  Execution— Testamentary  Writing- 
Holograph  Document  —  Unsubscribed  but 
Enclosed  in  ^velope  Bearing  Granter's 
Sigasjtxae.—Held  {following  Russell's  Trs.  v. 
Henderson,  1883,  11  E.  283)  that  a  holo- 
graph testamentary  document,  unsigned, 
but  enclosed  in' an  envelope  bearing  the 
granter's  signature,  was  a  valid  and 
effectual  will.  Murray  v.  Kuffell,  1910 
{0.  H.),  2  S.  L.  T.  388. 

17.  Execution— Testamentary  Writing-— 
Holograph  Pencil  Memorandum  containing 
List  of  Legacies— Signed.— In  the  reposi- 
tories of  a  deceased  person  were  found  (1) 
a  formal  will  dated  29th  October  1909,  (2) 
a  draft  of  this  will,  signed,  and  dated  27th 
October  1909,  and  (3)  a  holograph  pencil 
memorandum  headed  "  Legacies,"  and  con- 


taining a  list  of  names  with  sums  of  money 
placed  opposite  to  them.  The  last  was 
dated  28th  October  1909  and  was  signed, 
and  bore  the  words,  "  in  terms  of  my  last 
will  of  even  date."  No  will  of  28th 
October  was  found.  Held,  in  the  circum- 
stances, that  the  holograph  memorandum 
was  a  valid  testamentary  writing  and  fell 
to  be  read  along  with  the  formal  will. 
Tail's  Trs.  v.'Chiene,  1911,  S.  C.  743;  48 
S.  L.  E.  609;'l911,  1  S.  L.  T.  360. 

18.  Execution— Testamentary  Writing- 
Holograph  Writing  on  Wrapper  containing 
I.  0.  U.'s— Legatum  liberationis.— In  the 
repositories  of  a  testatrix  were  found  four 
I.  0.  U.'s  lying  pinned  together  along''with 
a  letter  from  the  borrower  at  the  back, 
which  served  as  a  wrapper.  On  the  back 
of  the  wrapping  letter  there  was  a  holo- 
graph note,  signed  by  the  testatrix,  "I 
don't  want  this  money  paid  up."  Held 
that  the  writing  constituted  a  valid  testa- 
mentary bequest  of  the  sums  contained  in 
the  I.  O.  U.'s.  Mitchell's  Trs.  v.  Pride, 
1912,  S.  C.  600;  49  S.  L.  E.  452;  1912, 
1  S.  L.  T.  302. 

19.  Execution— Testamentary  Writing — 
Informal  Writing  Validated  by  Clause  in 
Will— Subscription  "Your  loving  Mother." 
— There  being  in  a  lady's  will  a  clause  to 
make  valid  informal  writings  under  her 
hand  expressive  of  her  testamentary  wishes, 
held  that  a  holograph  testamentary  writing 
in  favour  of  certain  of  her  children,  sub- 
scribed "Your  loving  mother,"  must 
receive  effect.  Pentland  v.  Pentland's  Trs., 
1909  (0.  H.),  46  S.L.  E.  291 ;  16  S.L.T.  480. 

20.  Execution — Testamentary  Writing — 
Intention—  Will  Headed  "  Rough  "—Draft. 

— Held,  on  evidence  of  a  testator's  practice 
of  signing  holograph  drafts,  that  a  holo- 
graph writing,  in  form  testamentary,  and 
found  in  the  repositories  of  the  testator, 
after  her  death,  in  a  sealed  envelope 
addressed  to  her  law-agent,  was  not  testai- 
mentary  because  the  word  "rough''  was 
written  at  the  top  of  it.  Sprat's  Trs.  v. 
Sprot,  1909,  S.  C.  272;  46  S.  L.  E.  161; 
16  S.  L.  T.  497. 

21.  Execution— Testamentary  Writing- 
Letters. -iTeZrf  that  letters  of  a  deceased 
person  who  had  left  a  will  could  not  be 
construed  as  operating  a  bequest.  Allison 
V.  Anderson,  1907  (0.  H.),  15  S.  L.  T.  529. 

22.  Execution— Testamentary  Writing— 
Partly  Holograph  and  Partly  Printed— 
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Validity. — Held  that  the  holograph  portion 
of  a  document  which  was  partly  printed 
and  partly  holograph,  and  which  was 
signed  but  not  attested,  was  a  valid  testa- 
mentary writing  {Macdmdld  v.  Cuthberison, 
1890,  18  R.  101,  applied).  Carmichael's 
Exrs.  V.  Carmichael,  1909,  S.  C.  1387 ; 
46  S.  L.  R.  807 ;  1909,  2.  S.  L.  T.  4. 

23.  Land— Contract  Relating  to— Con- 
struction of  —  Disposition  Following  an 
Arbitral  Award  -^  What  Embraced.  —  A 
railway  company,  being  owners  of  "  lands  " 
under  a  disposition  which  followed  upon 
an  award  by  an  arbiter  fixing  the  value 
of  the  subjects  taken,  brought  a  declarator 
that  their  rights  included  the  subterranean 
minerals  which  had  been  taken  into  account 
in  fixing  the  price.  Everyone  who  could 
have  given  evidence  about  the  arbitration 
proceedings  was  dead.  The  Court  dis- 
missed the  action.  Forth  Bridge  Ely.  Coy. 
V.  Dunfermline  Guildry,  1909,  S.  C.  493; 
46  S.  L.  R.  399;  1909,  1  S.  L.  T.  236. 
(And  see  Mines  and  Minerals,  voce 
Mineral.) 

24.  Testamentary  Writing —"  Deed  "— 
Pencil  Jotting  on  Envelope  containing 
Acknowledgments  of  Debt  that  not  to  be 
Opened  but  Burnt  — Bevocation.—Where 
an  envelope  was  found  among  the  deposi- 
tories of  the  deceased,  containing  two 
acknowledgments  of  debts  by  his  sons,  and 
with  the  following  inscription  in  his  writing 
on  the  back  of  the  envelope :  "  To  my 
trustees.  This  not  to  be  opened  but  burnt. 
John  Magnus  Lennie.  June  8th,  1910," 
and  where  a  subsequent  will  revoked  all 
previous  deeds  of  a  testamentary  nature 
executed  by  him,  it  was  held  that  the 
pencil  jotting  on  the  envelope  was  not  a 
"deed"  which  was  thereby  revoked. 
Lennie  v.  Lennie' s  Trs.,  1914  (O.  H.),  1 
S.  L.  T.  258. 


25.  Testamentary  Writing— Revocation 
—Acknowledgment  of  Sons'  Debt— Direc- 
tions to  Trustees — Cancellation. — Among 
the  repositories  of  a  deceased  person  two 
documents  were  found  in  an  envelope, 
being  acknowledgments  of  debt  due  by 
two  of  his  sons,  the  first  being  for  a  loan 
to  one  son,  and  the  second  for  the  sum 
due  by  each  of  them  for  the  price  of  their 
father's  business  which  they  had  taken 
over  without  any  price  paid.  The  envelope 
was  found  in  the  repositories  opened  after 
having  been  previously  closed.  There  was 
an  inscription  on  the  envelope  in  the 
deceased's  writing  in  pencil  and  signed  and 
dated,  "To  my  trustees.  This  not  to  be 
opened  but  burnt,"  and  across  this  writing 
were  a  number  of  pencil  scorings.  In  a 
will  and  codicil  executed  some  years  after 
there  was  no  reference  to  the  sums  con- 
tained in  said  documents,  but  owing  to 
depreciation  of  certain  shares  his  estate 
had  by  this  time  considerably  diminished 
in  value.  Beld  in  the  circumstances  that 
the  deceased  had  cancelled  the  directions 
to  his  trustees  to  burn  the  envelope  and 
its  contents,  and  that  the  sums  fell  to  be 
debited  against  the  sons'  shares.  Lennie 
V.  Lennie's  Trs.,  1914  (O.  H.),  1  S.  L.  T. 
258. 
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See  (1)  Evidence. 

(2)  Prescription,  voce  Triennial. 

Proof  by,  in  Innominate  Contracts, 
see  Contract,  wee  Innominate. 

Proof  of  Loan,  see  Loan,  voce  Proof. 

Proof  of  Payment  by,  see  Payment. 

Refusal  to  Hear  Defender  in  Refer- 
ence to  Oath,  see  Debt,  voce  Small 
Debt. 
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Paull  V.    Smith,   1910,   S.   C.  1025  ;  47  S.  L.  K.  878  ;  2  S.  L.  T.  122  ;   followed  in  Black  v. 

Humphrey,  1911,  S.  0.  618  ;  48  S.  L.  R.  568  ;  1  S.  L.  T.  286. 
Paxton's  Trs.  v.  Cowie,  1886,  13  R.  1191 ;  23  S.  L.  R.  830 ;  distinguished  in  Brown  v.  Warden, 

1905  (0.  H.),  12  S.  L.  T.  670. 
Paxton's  Trs.  v.  Cowie,  1886,  13  R.  1191 ;  distinguished  in  Collins'  Trs.  v.  Collins,  1910  (0.  H.), 

2  S.  L.  T.  193. 
Paxton's  Trs.  v.  Cowie,  1886, 13  R.  1191 ;  followed  in  Coclirane's  Trs.  v.  Cochrane,  1914,  S.  C. 

403  ;  51  S.  L.  R.  382  ;  1914,  1  S.  L.  T.  270. 
Payne  v.  Fortescue  &  Sons,  Ltd.,  [1912]  3  K.  B.  346 ;  considered  in  Freeland  v.  Summerlee 

Iron  Coy.  Ltd.,  1913  (H.  L.),  S.  C.  8  ;  50  S.  L.  R.  518  ;  1912,  2  S.  L.  T.  239. 
Penny's  Tr.  v.  Adam,  1908,  S.  C.  662  ;  45  S.  L.  R.  481;  15  S.  L.  T.  908  ;  followed  in  Nisbets 

Judicial  Factor  v.  Nisbet,  1911  (0.  H.),  2  S.  L.  T.  171. 
Perry  v.  Wright,  [1908]  l  K.  B.  441 ;  followed  in  Babcock  &  Wilcox  v.  Young,  1911,  S.  C.  406  ; 

48  S.  L.  R.  298  ;  1911,  1  S.  L.  T.  21. 
Pini  &  Coy.  v.  Smith  &  Coy.,  1895,  22  R.  699  ;  followed  in  Strachan  &  Coy.,  Ltd.  v.  Marshall  & 

Coy.  1910  (0.  H.),  2  S.  L.  T.  108. 
Pitman  v.  Burnett's  Trs.,  1881,  8  R.  914  ;  commented  on  in  Nicholson  v.  Glasgow  Blind  Asylum, 

1911,  S.  C.  391  ;  48  S.  L.  R.  272  ;  1911,  1  S.  L.  T.  37. 

Playfair's  Trs.  v.  Playfair,  1900,  2  F.  686  ;  37  S.  L.  R.  543  ;  7  S.  L.  T.  444 ;  distinguished  m 
Smellie's  Trs.  v.  Glasgow  Royal  Infirmary,  1905  (0.  H.),  13  S.  L.  T.  450. 

Pochin  &  Coy.  v.  Bobinows  &  Marjoribanks,  1869,  7  M.  628 ;  6  S.  L.  R.  417  ;  followed  m 
Hayman  &  Son  v.  M'Lintock,  1907,  S.  C.  936  ;  44  S.  L.  R.  691  ;  15  S.  L.  T.  63. 

Pollock  V.  Scott,  1844,  6  D.  1297 ;  considered  and  distinguished  in  Shankland  &  Coy.  ■u.M'Gildowny, 

1912,  S.  C.  857  ;  49  S.  L.  R.  564  ;  1912,  1  S.  L.  T.  410. 

Portland  v.  Topham,  1864,  11  Clark  (H.  L.),  32  ;  followed  in  Craig  v.  Craig's  Trs.,  1905,  (O.  H.), 

12  S.  L.  T.  620.  ^    „ 

Price  &  Pierce,  Ltd.  v.  Bank  of  Scotland,  1910,  S.  C.  1095  ;  47  S.  L.  R.  794  ;  2  S.  L.  T.  126  ; 

affirnied  on  Appeal,  1912  (H.  L.),  S.  C.  19  ;  49  S.  L.  R.  95  ;  1911,  2  S.  L.  T.  469. 
Pringle  v.  Pringle,  1892,  19  R.  926  ;  29  S.  L.  R.  820  ;  distinguished  in  Tait  (Somervell  s  Factor), 

1905  (0.  H.),  13  S.  L.  T.  441. 
Pringle  v.  Pringle,  1892,  19  R.  926  ;  29  S.  L.  R.  820 ;  followed  in  Stewart  Mackenzie  v.  Lady 

St.  Helier,  1906  (0.  H.),  14  S.  L.  T.  448.  ,        „  ^         ^  ^ , 

Proctor  &  Sons  v.  Robinson,  [1911]  1  K.  B.  1004  ;  considered  in  Carlin  v.  Stephen  &  Sons,  Ltd., 

1911,  S.  C.  901;  48  S.  L.  R.  862  ;  1911,  2  S.  L.  T.  19. 
Pumpherston  Oil  Coy.  v.  Cavaney,  1903,  5  F.  963  ;  overruled  in  Donaldson  Brothers  v.  Cowan, 

1909,  S.  C.  1292  :  46  S.  L.  R.  920  ;  1909,  2  S.  L.  T.  161. 


B 

E.  V  Shoreditch  Assessment  Committee,  [1910]  2  K.  B.  859  ;  followed  in  Deards  v.  Edinburgh 
Assessor ;  Clark  v.  Edinburgh  Assessor,  1911,  S.  C.  918  ;  48  S.  L.  R.  360  ;  1911,  1  S.  L.  T. 
148 

Eadley'^u.  London  and  North-Western  Ely.  Coy.,  1876,  L.  R.  1  A.  C.  754;  distinguished  m 
Gibb  V.  Edinburgh  and  District  Tramways  Coy.  Ltd.,  1913,  S.  C.  541 ;  50  S.  L.  R.  347  ;  1913, 


Eadlev'u.  London  and  North-Western  Ely.  Coy.,  1876,  L.  R,  1  A.  C.  754;  distinguished  in 

TuUy  V.  North  British  Rly.  Coy.,  1909,  46  S.  L.  R.  715  ;  1909,  1  S.  L.  T.  474.  ^„  „  ^    „ 

Eaes  V.  Meek,  1889  (H.  L.),  16  R.  31 ;  distinguished  in  Schulze  v.  Dun,  1912,  S.  C.  50  ;  49  b.  L.  R. 

Eamsay  &  Son  v.  Brand,  i898,  25  R.  1212 ;  35  S.  L.  R.  927 ;  6  S.  L.  T.  114  ;  approved  and 

commented  on  in  Steel  v.  Young,  1907,  8.  C.  360  ;  44  S.  L.  R.  291 ;  14  S  L.  T.  660. 
Eankine  v.  Alloa  Coal  Coy.  Ltd.,  1903,  5  F.  1164  ;  observaUons  per  Lord  Kinnear  at  p.  1169  in 

approred  in  Ellis  v.  Fairfield  Shipbuilding  and  Engineering  Coy.  Ltd.,  1913,  b.  U.  217;  5U 

S  L  R  137  •  1912  2  S  L  T  485 
Eankine  ^.' Alloa  Co'al  Coy.  Ltd.,'l904,  6  F.  375  ;  41  S.  L.  R.  306;  11  S   L.  T.  670  ;  the 

observations  of  Lord  Adam  in,  relative  to  "  mistake     commented  on  in  Egerton  v.  Moore, 

Eeddie  Trs.  «.' Lindsay,  1890,  17  R.  558  ;  followed  in  Dingwall  v.  Dow,  1909  (0.  H.),  2  S.  L.  T. 

311 
Eedfeni  In  re  1877, 6  Ch.  Div.  133  ;  approved  and  distinguished  in  Crawford's  Trs.  v.  Fleck,  1910, 

S  C'  998  ;  47  S.  L.  R.  775  ;  1910,  2  S.  L.  T.  78. 
Eeid  v.  Moris'on,  1893,  20  R.  510  ;  distinguished  in  Salaman  v.  Tod,  1911,  S.  C.  1214  ;  48  S.  L.  R. 

974 ;  1911,  2  S.  L.  T.  172.  ,        ■     tt      .  t>        iqii    a    n  itA     ah 

Eeid's  Trs.  v.  M'Coll,  1879,  7  R.  84;  commented  on  in  Houston  v.  Barr,  1911,  b.  O.  1.J4  ,  4B 

Eennie^v   Eeid' 1908, 's.  C.  1051 ;  45  S.  L.  R.  814 ;  16  S.  L.  T.  222  ;  distinguished  in  Tombs  v. 
Bomford,  [1912]  W.  C.  Rep.  229. 
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Eiddell  v.  Glasgow  Corporation,  1910,  S.  C.  693 ;  47  S.  L.  E.  630 ;  1910,  l  S.  L.  T.  358  ■ 

remrsed  on  Appeal,  1911  (H.  L.),  S.  C.  35  ;  48  S.  L.  B.  399  ;  1911,  1  S.  L.  T.  341 
Bobbie's  Judicial  Factor  v.  Macrae,  1893,  20  R.  358 ;  30  S.  L.  R.  411;  followed  in  Goudie  v. 

Forbes,  1904  (0.  H.),  12  S.  L.  T.  377. 
Bobbie's  Judicial  Factor  v.  Macrae,  1893,  20  R.  358  ;  30  S.  L.  R.  411;  disUnyidshed  in  Grieve's. 

Trs.  V.  Wilson,  1904  (0.  H.),  12  S.  L.  T.  347. 
Bobbie's  Judicial  Factor  v.  Macrae,  1893,  20  R.  358 ;  30  S.  L.  R.  411 ;  followed  in  Dick's  Trs. 

V.  Dick,  1906  (0.  H.),  14  S.  L.  T.  325. 
Bobertson  v.  Adam,  1857,  19  D.  502  ;  approved  and  followed  in  Stewart  v.  Crookston  ;  Galbraith 

V.  Stewart,  1910,  S.  C.  609 ;  47  S.  L.  R.  548 ;  1  S.  L.  T.  340. 
Bobertson  v.  Douglas,  1886, 13  R.  1133  ;  commented  on  and  distinguished  in  Bremner  v.  Dick,  1911> 

S.  C.  887;  48  S.  L.  R.  833  ;  1911,  2  S.  L.  T.  59. 
Bobertson  &  Baxer  v.  Inglis,  1897,  24  R.  758 ;  1898  (H.  L.),  25  R.  70 ;  followed  in  Hayman  & 

Son  V.  M'Lintook,  1906  (0.  H.),  13  S.  L.  T.  863. 
Bosie  V.  Mackie,  1910,  S.  0.  714  ;  47  S.  L.  R.  654  ;  1910,  1  S.  L.  T.  395  ;  dismissed  on  Appeal, 

1912  (H.  L.),  8.  C.  7;  49  S.  L.  R.  48 ;  1911,  2  S.  L.  T.  401. 
Bosie  V.  Mackie,  1910,  8.  C.  714 ;  47  8.  L.  R.  654 ;  1910,  1  8.  L.  T.  395  ;  considered  in  Dempsey 

V.  Caldwell  &  Coy.  Ltd.,  1914,  S.  C.  28 ;  51  8.  L.  R.  16 ;  1913,  2  8.  L.  T.  267. 
Bosie  V.  Mackie,  1910,  S.  C.  714  ;  47  8.  L.  R.  654 ;  1910,  1  S.  L.  T.  395  ;  doubted  in  Weir  v. 

North  British  Rly.  Coy.,  1912,  S.  C.  1073  ;  49  S.  L.  R.  772  ;  1912,  2  S.  L.  T.  54. 
Bosie  V.  Mackie,  1910,  S.  C.  714  ;  47  S.  L.  R.  654 ;  1910,  1  S.  L.  T.  395 ;  overruled  by  Taylor  v. 

London  and  North-Western  Rly.  Coy.,  [1912]  A.  C.  242. 
Eoyal  Bank  v.  Dixon,  1868,  6  M.  995  ;  followed  in  Aberdeen  Corporation  v.  British  Linen  Bank,. 

1911,  S.  C.  239  ;  48  S.  L.  R.  151 ;  1910,  2  S.  L.  T.  348. 
Bussell  V.  Town  and  County  Bank,  1888  (H.  L.),  15  R.  51 ;  25  S.  L.  R.  451 ;  followed  and 

applied  in  General  Hydraulic  Power  Coy.  Ltd.  v.  Hancock,  [1914]  2  K.  B.  21. 
Bussell's  Trs.  v.  Henderson,  1883,  11  R.  283  ;  followed  in  Murray  v.  Kuffell,  1910  (O.  H.),  2, 

S.  L.  T.  388. 
Butherglen  Parish  Council  v.  Glasgow  Parish  Council,  1902  (H.  L.),  4  P.  19 ;  39  S.  L.  R. 

621  ;  10  8.  L.  T.  74  ;  distinguished  in  St.  Matthew,  Bethnal  Green,  Guardians  v.  Paddington 

Guardians,  [1913]  1  K.  B.  508. 


S 

Sctulze  V.  Dun   1912,  8.  C.  50  ;  49  S.L.  R.  50  ;  1912,  2  S.  L.  T.  350  ;  affirmed  on  Appeal,  1913 

(H.  L.),  S.  C.  12  ;  50  S.  L.  R.  520 ;  1913,  1  8.  L.  T.  259. 
Scobie  V.  Hill's  Tr.,  1869,  8  M.  161  ;  distinguished  in  Hodge  v.  Wishart,  1912,  8.  C.  1012;  49^ 

8.  L.  R.  732  ;  1  S.  L.  T.  495. 
Scottish  North-American  Trust,  Ltd.  v.  Farmer,  1910,  8.  C.  966 ;  47  8.  L.  R.  832 ;  1910,  2 

8.  L.  T.  98  ;  affirmed  on  Appeal,  1912  (H.  L.),  S.  C.  26  ;  49  8.  L.  R.  114 ;  1911,  2  8.  L.  T. 

472. 
Scottish  North-Eastern  Ely.  Coy.  v.  Matthews,  1866,  5  Irv.  237  ;  followed  in  Henderson  & 

Sons  V.  National  Telephone  Coy.  Ltd.,  1909  (J.),  8.  C.  46  ;  46  S.  L.  R.  650 ;  1909,  1  8.  L.  T. 

397  ;  6  Adam,  50. 
Scottish  Petroleiim  Coy.,  In  re,  1882,  23  Ch.  D.  413  ;  followed  in  Universal  Corporation,  Ltd. 

V.  Simson,  1908  (0.  H.),  16  8.  L.  T.  618. 
Searcy's  Trs.  ■v.  AUbuary,  1907,  8.  C.  823  ;  44  8.  L.  R.  536  ;  14  S.  L.  T.  898  ;  applied  in  Binnie's 

Trs.  V.  Prendergast,  1910,  8.  C.  735  ;  47  8.  L.  R.  271  ;  1910,  1  S.  L.  T.  49 ;  revised  on  Appeal, 

1911  (H.  L.),  8.  C.  6  ;  48  8.  L.  R.  251;  1911,  1  8.  L.  T.  142. 
Sharp  V.  Latheron  Parochial  Board,  1883,  10  R.  1163 ;  followed  in  Abereromby  o.  Badenoch, 

1909  (0.  H.},  47  8.  L.  R.  18  ;  1909,  2  S.  L.  T.  114. 
Shepherd  v.  Midland  Ely.  Coy.,  1872,  25  L.  T.  879;   dictum  of  Baron  Pigott  in,  approved  in 

O'Keefe  v.  Edinburgh  Corporation,  1911,  8.  C.  18  ;  48  S.  L.  E.  50  ;  1910,  2  8.  L.  T.  293. 
Shields  v.  Shearer,  1913,  S.  C.  1012  ;  50  8.  L.  R.  794 ;  1913,  2  8.  L.  T.  68  ;  affirmed  on  Appeal, 

1914  (H.  L.),  S.  C.  33 ;  51  8.  L.  R.  403  ;  1914,  1  S.  L.  T.  360. 
Shiells'  Trs.,  1906,  8  F.  848  ;  43  S.  L.  R.  623  ;   14  S.  L.  T.  47  ;  distinguished  in  Baxter's  v. 

Baxters,  1909,  8.  C.  1027  ;  46  8.  L.  R.  743  ;  1909,  1  S.  L.  T.  533. 
Sim  V.  Sim,  1902,  4  F.  944,  distinguished  in  M'Gregor's  Trs.  v.  Kimbell,  1911,  8.  C.  1196  ;  48 

S.  L.  R.  950 ;  1911,  1  S.  L.  T.  154. 
Simpson's  Trs.,  1907,  8.  C.  87  ;  44  8.  L.  R.  62  ;  14  8.  L.  T.  447  ;  distinguished  and  doubted  in 

Stewart's  Trs.,  1913,  S.  C.  647  ;  50  8.  L.  R.  430  ;  1913,  1  8.  L.  T.  243. 
Sinclair  v.  Sutherland,  1828,  7  8.  214  ;   commented  on  in  Hutcheon  v.  Alexander,  1909  (0.  H.), 

46  S.  L.  R.  714 ;  1909,  1  S.  L.  T.  71.  / 

Smith  V.  Baker  &  Sons,  [1891]  A.  0.  325  ;  applied  in  Robertson  v.  Primrose  &  Coy.,  1910,  8.  C. 

Ill  ;  47  8.  L.  R.  147  ;  1909,  2  8.  L.  T.  409. 
Smith  V.  Bank  of  Scotland,  1824,  2  8.  App.  265 ;  followed  in  Forrests  v.  Low's  Trs.,  1909 

(H.  L.),  8.  C.  16  ;  46  S.  L.  R.  639 ;  1909,  1  8.  L.  T.  497. 
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Smitli  V.  Callander,  1901  (H.  L.),  3  F.  28;  followed  in  Taylor  v.  Steel-Maitland,  1913,  S.  0. 

562 ;  50  S.  L.  R.  395  ;  1913,  1  S.  L.  T.  224. 
Smith.  V.  Fife  Coal  Coy.  Ltd.,  1913,  S.  C.  662 ;  50  S.  L.  R.  455  ;  1913,  1  S.  L.  T.  263.    Reversed 

on  Appeal,  1914  (H.  L.),  S.  0.  40  ;  51  S.  L.  R.  496  ;  1914,  1  S.  L.  T.  385. 
Smitli  V.  M'CoU's  Trs.,  1910,  S.  C.  1121;  47  S.  L.  R.  291 ;  1910,  1  S.  L.  T.  117  ;  dictum  of  Lord 

President  in,  at  p.  1128,  approved  in  Baillie's  Trs.  v.  Whiting,  1910,  S.  C.  887  ;  47  S.  L.  R.  684 ; 

1910,  2  S.  L.  T.  6. 

Smithies  v.  Bridge,  [1902]  2  K.  B.  13  ;  commented  on  in  Scott  v.  Jack,  1912  (J.),  S.  C.  87;  49 

S.  L.  R.  989  ;  1912,  2  S.  L.  T.  151  ;  6  Adam,  676. 
Smurthwaite  v.  Hannay,  [1894]  A.  0.  494,  at  505 ;  dictum  of  Lord  Russell  of  Killowen  in, 

commented  on  in  Tyzack  and  Branfoot  Steamship  Coy.  Ltd.  v.  Sandeman  &  Sons,  1913  (H.  L.), 

S.  C.  84  ;  50  S.  L.  R.  869  ;  1913,  2  S.  L.  T.  158. 
Somervell's  Tr.  v.  Dawes,  1903,  5  F.  1065  ;  followed  in  Wilson  v.  Pearson,  1908  (O.H.),  15  S.  L.  T. 

1046. 
Southhook  Fireclay  Coy.  Ltd.  v.  Laughland,  1908,  S.  0.  831;  45  S.  L.  R.  664  ;  16  S.  L.  T.  46 ; 

folloxoed  in  Nelson  v.  Summerlee  Iron  Coy.  Ltd.,  1910,  S.  C.  360 ;   47  S.  L.  R.  344 ;    1910, 

1  S.  L.  T.  137. 

Sovereign  Life  Assurance  Coy.,  In  re,  1889,  L.  R.  42  Ch.  D.  540 ;  distinguished  in  Empire 
Guarantee  and  Insurance  Corporation,  Ltd.,  1911,  S.  C.  1296 ;   48  S.  L.  R.  1038  ;    1911, 

2  S.  L.  T.  269. 

Spence  v.  Union  Marine  Insurance  Coy.,  1868,  L.  R.  3  C.  P.  427  ;  distinguished  in  Tyzack  and 
Branfoot  Steamship  Coy.,  Ltd.,  •;;.  Sandeman  &  Sons,  1913  (H.  L.),  S.  C.  84 ;  50  S.  L.  R.  869 ; 
1913,  2  S.  L.  T.  158. 

Spiers  v.  Elderslie  Steamship  Coy.  Ltd.,  1909,  S.  C.  1259  ;  48  S.  L.  R.  893  ;  1909,  2  S.  L.  T. 
107  ;  applied  in  Luckwill  v.  Auchan  Steamship  Coy.,  1913,  108  L.  T.  52. 

Stair  V.  Stair,  1905  (0.  H.),  12  S.  L.  T.  788  ;  followed  in  A.  v.  B.,  1905  (0.  H.),  13  S.  L.  T.  532. 

Statham  v.  Brighton  Marine  Palace  and  Pier  Coy.,  [1899]  1  Ch.  199,  doubted  in  Newburgh 
and  North  Fife  Rly.  Co.,  1913,  S.  C.  1166  ;  50  S.  L.  R.  929  ;  1913,  2  S.  L.  T.  212. 

Steel  "v.  Oakbank  Oil  Coy.  Ltd.,  1902,  5  F.  244;  overruled  in  Donaldson  Brothers  v.  Cowan, 
1909,  S.  C.  1292  ;  46  S.  L.  R.  920  ;  1909,  2  S.  L.  T.  161. 

Steele  v.  M'Intosh  Brothers,  1879,  7  R.  192  ;  followed  in  Johnston's  Trs.  v.  Glasgow  Corpora- 
tion, 1912,  S.  C.  300 ;  49  S.  L.  R.  269  ;  1912,  1  S.  L.  T.  71. 

Stephen  &  Sons,  Ltd.  v.  Allan  Line  Steamship  Coy.  Ltd.,  1911,  S.  C.  836  ;  48  S.  L.  R.  745  ; 
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